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public but tow path forming part of plain- 
tiff’s raiyati land used by boatmen during 
rainy season — Holding held contiguous to 
island char within S. 4 (8) 857<? 

Bengal Land Revenue Sales Act (11 of 
1859), S . 6 — Sale under Act — Notices under 
. S. 6 through peon’s carelessness improperly 
served in Munsif’s Court instead of in Dis- 
trict Judge’s Court — Service of notices held 
irregular — Mere fact that plaintiff had 
brought suit to set aside sale held not suffi- 
cient to prove that sale resulted in substan- 
tial injury — Other evidence held sufficient to 
support finding — Finding held need not be 
interfered with in second appeal — Irregula- 
rity whether caused substantial injury — 
Question is usually one of inference — Cir- 
cumstances of case held justified lower Court 
in its finding of fact that there was direct 
connexion between irregularity and injury 
— Finding held should not be interfered 
with in second appeal 808 

Ss. 6 and 13 — Notice under S. 6 — 

Validity — Test — Rules and special forms 
issued by Board of Revenue for drawing up 
notice of sale have no statutory force — 
Omission to give particulars specified there- 
in does not necessarily vitiate notice — Sale 
of estate or share therein — Mention of 
mouza or mouzas of which estate or share 
is composed is unnecessary — Share in estate 
sold — Omission to state jama of whole estate 
is not fatal 178a 

S . 6 — Sale date in notice form given 

as 24th September 1934 — Arrears for which 
sale was to be held shown to be recent in 
appropriate columns — Foot note not part of 
notice mentioning arrears to be for 1931 — 
Discrepancy held did not render notice 
invalid 1786 

Ss. 11 and 12 — Circumstances men- 
tioned in S. 11 in fact not existing — Open- 
ing of separate account by Collector is 
without jurisdiction 354a 

S. 13 — Separate shares cannot be sold 

unless separate accounts opened — Separate 
share with separate account cannot be sold 
merely because it is in default — Whole 
estate must be liable to sale for arrears — 
Word “estate’* in clause “if estate shall be- 
come liable to sale for arrears” in S. 13 — 
Meaning — Separate shares with separate 
accounts must be deemed to be one integral 
estate 17 3c 

Ss. 13, 14, 21 , 31 and 37 and 13 Note 8 

— Shares in separate accounts — Joint sale 
is illegal — Separate sales should be held — 
Order in which separate accounts should be 


Bengal Land Revenue Sales Act 

sold stated — Rule in Note 8 to S. 13 pre- 
scribing joint sale is not statutory rule and 
has no legal effect 17362 

S. 37 ( 1 ) — Onus lies on tenant to prove 

that he comes under exception — It is enough 
if he proves long and undisturbed possession 
— Court will then presume in his favour 

527a 

S. 37 (1), (2) — Tenure existing from 

date of permanent settlement — Proof that 
it has been held at fixed rent is not necessary 

5276 

(7 of 1868), S. 12 — Interests of raiyafc 

are not protected 3786 

Bengal Local Self-Government Act (3 of 
1885), S. 86-A — Sanction under S. 86-A 
must specify amount to be recovered 72a 

&. 86-A — Under S. 86-A toll can be 

levied only on bridge in respect of which 
sanction is given — New bridge different from 
old — Sanction in connection with old bridge 
cannot justify imposition of toll on new 
bridge 726 

S. 86-A (1) — Old bridge constructed 

out of District Board fund dismantled and 
new bridge constructed on same site by Road 
Board set up by Central Government — New 
bridge taken over by District Board though 
its cost borne by Road Board — Outstanding 
balance due on account of tolls in respect of 
old bridge cannot be treated as contribution 
within S. 86-A (1) — New bridge does not 
come within S. 86-A (l) 72c 

Bengal Money-Lenders Act ( 10 of 1940) 
— Preamble — Act does not apply to money- 
lending transaction in Bihar 5096 

Interpretation — Act is intended to give 

relief to borrowers, but Court cannot over- 
look plain meaning of words used by Legis- 
lature 4416 

Interpretation of — Principles explained 

3706 

Scope — Decree on pronote — Execution 

of — Act is not ultra vires 149a 

S. 2(2) — “Borrower” — Purchaser of 

part of equity of redemption is a successor- 
in-interest of a mortgagor and hence is a 
borrower within the meaning of S. 2 (2) 

342(l)a 

S. 2 (2 ) — Word “borrower” in S. 2 (2) 

— Scope — Purchaser of mortgagor’s interest 
is borrower 1536. 

S. 2 (2 ) Transferee of undivided share 

of mortgagor’s cosharer holding properties 
in severalty after partition liable for mort- 
gage debt is entitled to benefit of Act: 1 oSi 
Ss. 2(8) and 36 — Mortgage — Preli- 
minary decree — Interest payable on prin- 
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cipal after preliminary decree up to date 

fixed for payment is interest within S. 2 (8) 

367a. 

S. 2 (12)— Seller insisting on full pay- 
ment — Purchase money paid partly in cash 
and partly by execution of pronote carrying 
interest — Transaction is loan 616 

S. 2 (21) and (22 )— Suit filed before 

1st January 1939 — Appeal pending on 1st 
January 1939 — Act applies 153/c 

S. 2 (22) — Application by mortgagee 

decree-holder under O. 34, K. 6 for decretal 
balance — Application stayed under S. 34, 
Bengal Agricultural Debtors Act— Execution 
pending on 1st January 1939 — Mortgage 
suit held one to which Bengal Money-Lenders 
Act applied 568a 

Ss. 2 (22), 36 (6) — Proceedings in 

execution must be by decree-holder — Appli- 
cation by stranger under O. 21, B. 90, Civil 
P. C., is not suit within S. 2 (22) 452 (l) 

S. 2 (22) — “Suit to which this Act 

applies,” explained 324a 

S. 2 (22) — Suit for foreclosure — Act 

applies 2245 

S. 2 (22) — Purchaser of equity of 

redemption is borrower 132a 

S. 2 (22) — Mortgage suit filed before 

1st January 1939 — Final decree remaining 
unsatisfied on 1st January 1939 — Suit must 
be regarded as pending within S. 2 (22): 121a 

S. 28 — Post- Act assignee — Service or 

non-service of notice under S. 28 (1) — 
Effect — In case of non-service damnified 
borrower can claim indemnity from assignor 

476c 

Ss. 29 (2) and 28 — Object — S. 29 (2) 

contemplates pre-Act loan and contains 
general provisions as to assignment of debts 
— Assignee of pre-Act debt would bo saddled 
with same disabilities as lender — But Act 
contemplates exceptions — Post-Act assign- 
ment of pre-Act debt — S. 28 applies: 470cZ 

S. 30 — Interest decreed in excess of 

limits prescribed by ft. 30 — Court must 
grant relief even if excess is slight 228 

; Ss. 30, 30 (2),2( 8) and 36 — Whether 

limits of ft. 30 have been exceeded in award- 
ing interest — Total interest for whole period 
up to date of payment must be looked to — 
Total interest on secured loan up to date of 
payment not exceeding 8 per cent. — Fact 
that interest at 12 per cent, was allowed for 
period pendente lite is immaterial and can- 
not attract S. 36 39 

5. 33 — S. 33 is not retrospective — Sum 

paid before Act as capitalist commission 
cannot be got back by borrower 1255 


Bengal Money-Lenders Act 

S. 34, Court can grant instalments 

subject to condition 610c 

Ss. 34 and 36 (2) (a)— Appeal from 

preliminary decree — Appellate Court finally 
making preliminary decree — S. 34 applies — 

No question of re-opening decree and passing 
new decree arises 1532 

S. 34 — Court while granting instal- 
ments can impose any suitable conditions 
on judgment-debtor — Money decree — Court 
can require judgment-debtor to furnish secu- 
rity when granting instalments — Mortgage 
decree — Court can require additional security 
before granting instalments 128 d 

S. 34 (a) (ii) and proviso 2 — Preli- 
minary mortgage decree — Court imposing 
terms before granting instalments — Court 
can give decree-holder right to apply for 
final decree in case of non-compliance of 
terms by judgment-debtor 128c 

Ss. 34 (1) (a) and 31 — Preliminary 

mortgage decree — Interest — Three limi- 
tations imposed by Act on provisions of 
O. 34, Br. 2, 4 and 11, Civil P. C., stated— 
Court can grant interest at 8 per cent, on 
principal of loan from date of mortgage suit 
to passing of new decree under Act and 
thereafter at same rate up to date of default 
in payment of instalments 128c 

Ss.34 (1) (a) (i) and 30 — Preliminary 

mortgage decree — Application for relief 
under Act accompanied with prayer for 
instalments — Decree reopened — Court while 
passing now decree must grant instalments 

1285 

S. 35 — Scope — S. 35 deals with all 

decrees passed in respect of loans when sale 
is intended in execution of decree 4725 
S. 35 — Construction — Scope of restric- 
tion under S. 35 explained— S. 35 does not 
apply to sale proclamation drawn up before 
Act came into operation 472c 

S. 36 — S. 36 does not abrogate S. 34, 

Civil P. C. — Beview application under S. 36 
(6) — Now decree passed — Court can allow 
interest for period between passing of origi- 
nal decree and new decree 610a 

S. 36 — Mortgage decree allowing in- 
terest more than 8 per cent. — Court must 
reopen transaction and grant such relief to 
debtor as ho is entitled to under Act 5685 

Ss. 36, 2 (22) — Merely because decree 

is not satisfied, suit or execution cannot be 
said to be pending — Decretal amount partly 
satisfied by sale of mortgaged property — 
Personal decree obtained and in execution 
thereof other properties sold and taken posses- 
sion of by decree- holder in March 1938 — 
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No further steps taken by decr^- holder — 
Application by judgment-debtor in 1941 
under S. 36 held not maintainable even 
•though personal decree was not satisfied 

441a 


S. 36 — Personal decree in mortgage 

suit — Execution proceeding pending— It can 
be reopened 379 d 

S. 36 — Only personal decree in mort- 
gage suit liable to be opened — Mode of re- 
opening it explained 379/ 

S. 36 — Scope — Application for review 

can only be entertained in a suit to which 
the Act applies 824c 

S. 36 — Satisfaction of decree — Com- 
promise decree in foreclosure suit — Entire 
sum to be payable in instalments — On 
default of any instalment mortgagee entitled 
to recover possession by taking out execution 
— Decree held could not be said to be satis- 
fied on default 224c 


S'. 36 — Application for review of decree 

— Power to grant relief is not limited only 
by reopening decree — Court can under S. 36 

(1) treat unsatisfied decree as satisfied — 
Case held fit for exercise of power under 
S. 36 (1) (c) — Relief under S. 36 (l) (c) 
held did not entitle debtor to benefit of S. 3 jG 

(2) — Effect of exercise of power under S. 36 

(1) (c) stated 121c 

S. 36, Proviso ( ii) — Applicability — 

Conditions for, explained 379a 

S. 36, Proviso (ii ) — “Fully satisfied” 

— Preliminary decree in mortgage suit is 
satisfied only when amount due on mortgage 
is realized in full 3796 


S. 36, Proviso (ii) — “Affect” — Mean- 
ing — Direct interference with decree is not 
necessary — Preliminary decree liable to be 
reopened but final decree protected from 
interference — Preliminary decree should 
not be reopened as it will affect final decree 

379c 

S. 36, Proviso (ii) — “Fully satisfied” 

— Final decree in mortgage suit is satisfied 
if property is sold and sale proceeds applied 
towards satisfaction of mortgage debt even 
though claim on mortgage is not fully satis- 
fied 379c 

S. 36 (l) and (2) (a) — Relief granted 

without reopening decree — Costs — Principle 
of S. 36 (2) (a) should be applied 12 lei 

S. 36 (1) and (2) — Under S. 36 Court 

can reopen decree only if it is necessary for 
exercising powers under S. 36 (l) — Claim 
to instalments does not come under S. 36 
(1) and hence by itself is no ground for re- 


Bengal Money-Lenders Act 

opening decree — Decree reopened — Court 
must pass new decree under S. 36 (2) 120 

S. 36 (1), (2), (6) and S. 36 (l) 

Proviso — Suit under S. 36 (1) can be filed 
even after decree for recovery of loan has 
been passed 696 

S. 36 (1 ) — Suit under S. 36 (1) can be 

instituted only in Court which passed decree 
sought to be reopened — Mortgage decree 
passed by Calcutta High Court — Some of 
mortgaged properties situate within Aliporo 
Court’s jurisdiction in 24-Parganas and some 
of defendants also residing there — Suit under 
S. 36 (1) to reopen decree filed in Alipore 
Court — Ss. 16, 17 and 20 (c), Civil P. C., 
held did not apply — Suit could be instituted 
at Alipore only by reason of S. 20 (b), Civil 
P. C — But S. 20 (a) and (b) being excluded 
by S. 36 (2) of Bengal Act, Alipore Court 
held had no jurisdiction to entertain suit — 
Calcutta High Court alone held had jurisdic- 
tion 69c 

S'. 36 (1) (c) and (2) — Relief under 

S. 36 (1) (c) can be granted only after re- 
opening decree 123 

S. 36 ( 1 ), Proviso ( i) — Words “date 

of the suit” in S. 36 (l) proviso (i) — Meaning 
of, stated 369(2) 

<S. 36(1) Proviso ( ii) — In 1924 debtor 

borrowing Rs. 60,000 on mortgage carrying 
interest at 9 per cent, per annum with 
quarterly rests — Creditor suing upon his 
mortgage in 1931 and obtaining decree for 
sale in 1932 — On 1st February 1937 amount 
due under decree swelling to Rs. 72,000 — 
Debtor paying Rs. 33,000, obtaining re- 
conveyance of mortgaged property from 
creditor and executing another mortgage in 
creditor’s favour for balance of Rs. 39,000 
— On 5th February 1937, satisfaction of 
decree on first mortgage entered up — Creditor 
suing on second mortgage and obtaining 
preliminary decree on 1st March 1940 — 
Application by debtor under 8. 36 to reopen 
whole transaction — Decree of which satis- 
faction was entered on 5th February 1937 
held was not decree passed in suit to which 
Act applied — Granting relief to debtor held 
affected aforesaid decree — Debtor held not 
entitled to relief 37 

S. 36 (2) — Order refusing to re-open 

decree is not appeable 1326 

S. 36 (2) (a) — Interest in excess of 

limits specified in 8. 30 allowed in decree — 
Judge cannot only bring it down within 
limits allowed but also grant relief under 
S. 36 (2) (a) by passing new decree 132c 
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Ss. 36 (2) (a) and 30(1) (c)— Preli- 
minary mortgage decree — Court cannot 
grant relief under S. 30 (l) (c) without re- 
opening decree — Court must pass new decree 
in supersession of preliminary decree: I.L.R. 
(1941) 2 Cal. 184=(’42) 29 A.I.R. 1942 Cal. 
121 and 45 C. W. N 863=(’4l) 28 A.I.R. 
1941 Cal. 681, OVERRULED 128a 

Ss. 36, 2 ( 22 ) — Applicability of S. 36 

(6) — Decree must be one passed in suit to 
which Act applies — Decree passed on liundi 
— Section does not apply 989 

S. 36 ( 5 )— Whether assignment is bona 

fide is question of fact depending on circum- 
stances of case 476a- 

Ss. 36 (5) and 29 (2)— S. 36 (5) is not 

inconsistent with S. 29 (2) — Pre-Act debt 
assigned after Act — S. 36 (5) applies even 
though case comes under S. 29 (2) S. 36 
(5) includes pre-Act assignment also 476/ 

S. 36 (6) and S. 36 (1) (d) — Object 

of S. 36 (5) — Assignee of debt after 1st 
January 1939 but before Act is protected 
under S. 36 (5) and is exempt from making 
refund under S. 36 (l) (d) proviso — S. 36 
(5) applies even to cases to which S. 36 (l) 
(d) proviso applies 476# 

S. 36 (5) — Applicability — Section 

applies to both ‘ante-Act’ and post-Act 
assignees 370a 

S. 36 (6) — Application by judgment- 

debtor under S. 36 (6) — That judgment- 
debtor is unscrupulous man is no reason for 
rejecting application 6106 

S. 36 (6) — Execution pending on 1st 

January 1939 — Court which passed decree 
has jurisdiction to grant relief 224a 

S. 36 (6), (2) and (1) (a) and S. 30 

— Whether decree should be rcoponed under 
S. 36 (1) (a) and S. 36 (6) — Test laid 
down 65 

S. 36 (6) (a) and (b), 8. 36 (1), 

Proviso 2 and S. 2 (22) and (21) — Suit 
instituted before 1st January 1939 — Decreo 
in suit not satisfied by 1st January 1939 — 
Act applies 153y 

Ss. 36 (6) (a) and 2 (22) — Decree 

prior to 1st January 1939 — Execution pond- 
ing on that date — Suit is one to which Act 
applies 1196 

S. 36 (6) (a) (ii) — Application under 

S. 30 (0) (a) (ii) — Copies of judgment and 
decree need not be filed — Ch. 31, Calcutta 
High Court Original Side Rules, ct#£s not 
apply 1216 

Bengal Municipal Act (15 of 1932), Ss. 3 
(54) and 330 — S. 3 (5 l) is exhaustive — 
Order under S. 330 passed by Magistrate to 


Bengal Municipal Act 

whom District Magistrate has not delegated 
duties under Act is without jurisdiction —— 

S. 529, Criminal P. C., does not strictly 
apply __ Even if Criminal Procedure Code 
was to be applied S. 530 and not S. 529 
would be applicable 

S. 363 — Cutting of simul trees as 

noxious under- growth is outrageous exercise 
of its discretion by municipality — Civil 

Court can curb exercise of such discretion. 

544c 

Bengal Non-agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), S.2 

Ferry man holding settlement of ferry is 

not non-agricultural tenant 136cZ 

S. 2— ‘Tenant* includes not only cur- 
rent tenant but ex- tenant in occupation 

(SB) 49c 

S . 3 “Suit for ejectment for non-pay- 
ment of rent” explained — Suit for ejectment 
as well as for recovery of rent — Proceedings 
for ejectment can be stayed and recovery of 
rent proceedings continued 550a 

S. 3 — S. 3 is not ultra vires 5506 

S. 3 — Applicability — Word “ tenant ” 

in S. 3 moans ex-tenant 145a 

S. 3 Words “suit or proceeding for 

ejectment on account of non-payment of 
rent” in S. 3 — Meaning of, stated (Obiter) 

1456 

8. 3 — Suit to eject defendant on ground 

that he was tenant under plaintiff and his 
tenancy lias subsequently ceased — Suit to 
eject trespasser on establishment of plain- 
tiff’s title — Procedure in matter of stay to 
be followed under S. 3 stated — Plaintiff 
patnidar in execution of rent decree putting 
lands held by darpatnidar to sale and pur- 
chasing them himself — Suit by plaintiff to 
eject tenants of darpatnidar as trespassers 
pure and simple — Suit held must be dis- 
missed if plaintiff failed to prove his case of 
defendants being trespassers — Assuming 
finding that defendants were tenants under 
plaintiff by operation of law was correct suit 
held could not even after that finding come 
within S. 3 145c 

S. 3 — Words “suit” or “proceeding” in 

S. 3 do not include appeal 136a 

8 3 — Provisions of S. 3 in no way 

depend on application by parties — Court is 
bound to stay appeal if S. 3 applies 1366 

8 3 — Suit to eject tenant in arrears 

cannot bo stayed under S. 3 136c 

S. 3 — Act is not beyond power oi 

Bengal Provincial Legislature (SB) 49a 

8s. 3,6 — Provisions directing stay oi 

ejectment proceedings against non-agricul- 
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porary Provisions) Act 

tural tenants prevail over Civil P. C., 0.21, 
Rule 24 (SB) 49 6 

Ss. 3 and 6 — Whether suit includes 

appeal depends on subject and context — 
Tenant’s appeal against decree for ejectment 
does not fall within words “suit for eject- 
ment” in Ss. 8 and 6 and hence cannot be 
stayed 47a. 

S. 4 — Order holding judgment- debtor 

entitled to benefits of Act relates to execu- 
tion of decree and is decree within S. 2, Civil 
P. C. — Appeal lies 428(1) 

Bengal Patni Taluks Regulation (8 of 
1819), S. 14A — Reversioners are not 
holders of patni held by widow and are not 
as such entitled to avoid sale under S. 14A 

— But they are competent to avoid sale 
under S. 14A as persons holding interest in 
patni by virtue of title acquired prior to sale 

167a 

Bengal Rent Act (10 of 1859), S. 6 — 

Word “raiyat” in Act means actual culti- 
vator — Tenancy originally created for agri- 
cultural purposes — Substantial portion of 
tenancy land still used for agricultural pur- 
poses — Fact that portion of tenancy land is 
used for building purposes cannot take ' 
tenancy out of operation of Act 3306 

Ss. 151 and 160 — Rent decree — Exe- 
cution proceedings before Deputy Collector 
— Reference to arbitration by agreement of 
parties — Award in decree- holder’s favour — 
Objection by judgment-debtor as to arbitra- 
tion being without jurisdiction overruled by 
Deputy Collector — District Judge holding 
appeal by judgment-debtor before him as 
incompetent — Appeal and revision to High 
Court by judgment-debtor both held incom- 
petent 230a 

Bengal Tenancy Act (8 of 1885), S.7 (3) 

— Computation of fair rent under S. 7 (3) 

— Question of allowance for collection 

charges or for profits of tenure-holders is one 
of fact and cannot be interfered with in 
second appeal 607e 

S . 12 — Suit by lessor for arrears of 

rent against original tenant and his assignee 
— Transfer found valid under S. 12 — Liabi- 
lity of each defendant capable of being 
apportioned from material on record — Joint 
decree against defendants is not justified 

514a 

■ S. 12 — Permanent tenure — Transfer of, 

completed by original tenant under S. 12 — 
Lessor is bound to recognize transferee as 
tenant — Liability of original tenant to pay 
rent ceases as soon as transfer is complete 


Bengal Tenancy Act 

though he remains liable for other personal 
obligations created by lease 514 d 

S. 18 A (as amended by Act 4 of 1928) 

— Words “ evidence of any incident ” in 
S. 18A — Meaning — Amendment has only 
made position clear 445e 

Ss. 23 A to 38 (as amended by Act 6 of 

1938) — Ss. 23A to 38 apply to occupancy 
holdings pure and simple — They have no 
application when tenant has higher rights 
under express or implied grant though such 
rights are combined with those of occupancy 
raiyat acquired under Act — Rent free holder 
is fixed rate tenant — Even if he is not 
Ss. 23A to 38 cannot apply to him as he has 
higher rights than those of occupancy raiyat 

5106 

S. 26B ( as amended in 1928) — Sec- 
tion is not retrospective 423a 

Ss. 26B, 87 ,26F ( as amended in 1928 ) 

— Sale of part of occupancy holding before 
1928 — Sale of residue after 1928 amend- 
ment — Rights of landlord to evict first 
transferee on such sale explained — Landlord 
purchasing lands sold to second transferee 
under S. 26F is entitled to recover posses- 
sion of land from first transferee 4236 

S. 26F — Holding described as occu- 
pancy holding in sale deed — Pre-emption 
suit allowed — Suit by purchaser that hold- 
ing is not occupancy is not barred by res 
judicata by order in pre-emption proceeding 
— Scope of pre-emption proceeding explained 

586a 

S.26F ( as amended by Act 6 of 1938) 

— Words “cosharer tenant” in S. 26F include 
cosharer by purchase — It is enough if he 
has acquired share at any time before appli- 
cation for pre-emption under S. 26F provi- 
ded application itself was made within time 
— Right of pre-emption passes with share to 
which it is attached 510a 

Ss. 26F and 22 ( as amended by Act 6 

of 1938) — Landlord purchasing share in 
occupancy holding can pre-empt 68 

S. 26F ( 2) and (3) (as amended by 

Act 4 of 1928 ) — Property subject to in- 
cumbrance — Parties to sale valuing property 
free from incumbrance at Rs. 1180 — Notice 
to pre-emptor stating that Rs. 430 was paid 
in cash and Rs. 750 was unpaid as being due 
on incumbrance — Pre-emptor held entitled 
to pre-^Apt on payment of Rs. 430 280 

S. 26G (5) — Mortgagor has choice — 

If claim is once dismissed by revenue officer 
he cannot apply to civil Court — Right is 
recurring right 5226 
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S. 26G (as amended by Act 6 of Woo) 

g 2GG is confined to usufructuary mort- 
gage pure and simple and excludes anoma- 
lous mortgages giving personal remedy to 
mortgagee -S. 26G therefore does not con- 
flict with S. 68 (1) (a), T. P. Act -Usufruc- 
tuary mortgage containing contingent pro- 
mises as indemnity clauses also falls under 
S. 26G — Such clauses are no part of mort- 
gage transaction and come into effect only 
when mortgage fails — They do not alter 
nature of usufructuary mortgage and do not 
crive mortgagee personal remedy contempla- 
ted by S. 68 (1) (a), T. P. Act 55c 

S. 26G (5) — Revenue officer is not 

Court within S. 141, Civil P. C. 522c 

_S. 26G (5) (as amended by Act 6 of 

1938 ) Provision entitling mortgagor to 

recover possession after expiry of 1<> years is 
repugnant to S. 62, T. P. Act-But this re- 
pugnancy is immaterial— Provincial legisla- 
tion with respect to contracts or transfers 
relating to agricultural land is valid even if 
it conflicts with any existing Indian law — 
Provincial Legislature is competent to legis- 
late with retrospective effect — It is return 
of land to mortgagor that puts an end to 
security and debt — Since Provincial Legis- 
lature can direct return of land S. 2GG (5) 
even if it conflicts with S. 62, 1.1. Act, is 

not ultra vires 55a 

. S. 26 J — Order under S. 26 J does not 

operate as res judicata in subsequent suit 
involving determination of status 445c 

S. 52 — Excess area— Measurement- 

Previous measurement unscientific while 
subsequent scientific — 5 to 10 per cent, 
deduction may bo made according to circum- 
stances of case — Deduction should bo made 
from total area and not from apparent ox- 
cess— To make deduction provious measure- 
ment need not be shown to be inaccurate 

85a. 

S. 52 — Question whether deduction in 

area should be allowed is of fact 856 

S. 66(2) — Decree-under is similar to 

decree in suit for redemption 2826 

— S. 75A(as amended by Act 6 of 1938) 

_ /*a • A > i 1 I 


— Proceedings under Chap. 10 for settlement 
of fair rent — Enhancement of rent is en- 
hancement within S. 75A 607a. 

Ss. 75 A and 110 (as amended by Act 

6 of 1938) — 8. 110 is subject to provisions 
of 8. 75 A M7c 

S. 7 5 A ( as amended by Act 6 of 1938) 

8. 75 A coming into operation from 27th 

August 1987 — Order for enhancement to 
.ake effect after ton years referred to in 
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S. 75A (l) passed on 26th August 1987 ia 
without jurisdiction (Obiter) 607d 

S. 75 A (as amended by Act 6 of ±9 da) 

— Enhancement of rent agreeable to both 
sides — Landlord cannot be compelled to 

eject tenant under S. 75 A 
Ss. 75A and 48D ( as amended by Act 

6 of 1938 ) — Decrees for enhancement and 
ejectment are mutually exclusive — S.76A. 
does not apply to ejectment decree 35 6b 

Ss. 75 A (2) and 105 (as amended by 

Act 6 of 1938) — 8. 75A (2) applies to^de- 
cree for enhancement made under S. 105 — 

S. 75A (2) is not concerned with landlord s 
rights — It merely restrains him from enforc- 
ing them for certain period 142(1) 

s. 107 — Decree passed by revenue 

officer under Act can be executed by civil 

Court , ^ 5( ^ 

s. 107 — Order for costs passed by lie- 

venue Officer amounts to decree 5676 

S. 158B (2) (before amendment in 

1928 ) — Provision as to notice is for benefit 
of cosharer landlords and can be waived by 
them — Landlord aware and acquiescing in- 
sale __ Want of notice does not nullify sale 

61a 

S. 158B (2) (before amendment in 

1928) — Sale without notice to cosharer 
landlords — Effect of, explained 616 

S. 160 (c) — “Dwelling houses” mean 

permanent dwelling-houses 8756 

S. 163 — Judgment-debtor can move 

High Court in revision if procedure conduct- 
ing sale is illegal— That he is not substan- 
tially concerned in matter may be reason 
for refusing interference in revision 481a 

Ss. 163 , 165 — Tenure put up to sale 

subject to encumbrance — Sale adjourned as 
sufficient price not fetched and proclamation 
for sale with power to avoid encumbrances 
ordered — Proceedings stayed by order under 
S. 34, Bengal Agricultural Debtors Act 
Stay order vacated and issue of fresh pro- 
clamation fixing 21st day from such date for 
auction and sale with power to avoid en- 
cumbrances ordered — Procedure hold correct 

4816 

Ss. 167 , 160 and 159 — Sale of holding 

in execution of rent decree — When sale can 
bo said to be subject to under-raiyati inter- 
est stated 875a 

S. 167 — Bent sale — Sub-tenant under 

defaulting tenant does not automatically 
become tenant under purchaser and remain 
tenant till notice under S. 167 — Interest of 
purchaser and position of sub-tenant, ex- 
plained 145(1 
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Bengal Tenancy Act 

8. 168 A (as amended by Act 18 of 

1940) — Interpretation of, stated (Per 
Sen J.) 587 b 

S. 168 A ( as amended by Act 18 of 

1940) — Bengal Tenancy Act is law with 
respect to item 21, Provincial Legislative 
List of Government of India Act — No pro- 
vision of it can be void under S. 107, Gov- 
ernment of India Act — S. 168A is not 

repugnant to S. 51, Civil P. C S. 168A is 

valid piece of legislation and is not void to 
any extent (Per Division Bench) 587 * 

S. 168 A (as amended by Act 18 of 

1940) — Retrospective effect of S. 168A is 
confined to case set out in S. 168 A (2): 5215 

S. 168 A (as amended by Act 18 of 

1940) — S. 168A does not conflict with S. 51, 
Civil P. C. — Even if there is any conflict it 
is avoided by S. 4, Civil P. C. — Matter dealt 
with under S. 168A falls under items 2 and 
21, Provincial List, Government of India 
Act — S. 168A is intra vires of Local Legis- 
lature 470a 

Ss. 168A and 3 (13) (as amended by 

Act 18 of 1940 ) — Rent and debt — Distinc- 
tion — To invoke S. 168A decree must be for 
rent even though it may not have effect of 
rent decree proper — Landlord granting ijara 
lease of certain lands and subsequently 
mortgaging his interest in property leased — 
Mortgagor assigning to mortgagee rent due 
to him from ijaradar to be appropriated 
towards interest and delivering possession of 
his interest to mortgagee — Mortgage held 
created simple and usufructuary mortgage — 
Rent paid to mortgagee by ijaradar held 
rent within S. 3 (13) and decree for same 
rent decree within S. 168A 4705 

S. 168A (as amended by Act 18 of 

1940) — S. 168 A does not affect Bengal 
Putni Regulation 1819 429a 

S. 168 A (as amended by Act 18 of 

1940) — S. 168A does not affect sales con- 
firmed before Act of 1940 came into force 

369 (1)5 

S. 168 A (1) (as amended by Act 18 of 

1940) — Civil P. C. is existing Indian law 
within S. 107 (l), Government of India Act 
— Bengal Act 18 of 1940 is Provincial law 
within S. 107 (l), Government of India Act 
— S. 4, Civil P. C., withdraws from opera- 
tion of its relevant provisions namely Ss. 51 
and 60 field covered by S. 168 A (l), Ben. 
Ten. Act — S. 168A is not repugnant to 
Ss. 51 and 60, Civil P. C. — S. 168A (1) is 
not rendered void by S. 107 (1), Govern- 
ment of India Act 429 g 


Bengal Tenancy Act 

S. 168 A (1) (as amended by Act 18 of 

1940) — Bengal Putni Regulation of 1819 
does not fulfil requirements of S. 107 (1), 
Government of India Act — Any repugnancy 
of S. 168A(l) to provisions of Regulation of 
1819 does not vitiate provisions of Section 
168A (1) 429 h 

5. 168 A (1) (a) (as amended by Act 

18 of 1940) — S. 168 (1) (a) prohibits in 
unqualified manner execution by attachment 
and sale of any moveable or immovable pro- 
perty other than tenure or holding — Pro- 
hibition in S. 168A (l) (a) applies, apart 
from proviso to that section, whether or not 
tenure or holding is still in existence or 
available for execution 429c 

S. 168 A (1) (a) proviso (as amended 

by Act 18 of 1940) — Words “term of ten- 
ancy” mean “tenure or holding” and are 
not limited to tenancy for particular period 
— Modes of extinction of tenancy within 
S. 168A (1) (a) proviso indicated 478a 

S. 168A (1) (a) proviso (as amended 

by Act 18 of 1940 ) — Proviso contemplates 
case where defaulting tenure did not exist 
at initial stage when decree was first sought 
to be executed — Tenure sold in execution of 
decree — Proviso does not apply to subse- 
quent execution for balance 4765 

S. 168 A (1) (a) Proviso ( as amended 

by Act 18 of 1940) — Scope — Proviso to 
S. 168A (l) (a) is not limited to cases where 
defaulting tenancy is for fixed period but 
extends to all classes of tenures and holdings 

— Words “term of tenancy expires” in 

proviso — Meaning explained 429 d 

S. 168 A (2) (as amended by Act 18 of 

1940) — S. 168 A applies to pending pro- 
ceedings — Landlord putting defaulting 
tenure to sale before S. 168 A and attaching 
other property — Property not sold when 
S. 168A came into force — Case falls under 
S. 168A (2) 478c 

Ss. 178 (1) (i) and 67 — Interest 

under contract made before or after Act con- 
travening S. 67 cannot be recovered: 133a 

Ss. 178, Proviso 1 , 97 and 191 — 

S. 178, Proviso 1 governs entire S. 178 and 
not merely S.178(3) — Reclamation lease — 
Test — Stipulation as to interest (at 37^ per- 
cent.) even though contravening S. 67 of 
Act is enforcible — Fresh lease by Govern- 
ment in favour of lessor held did not affect 
stipulation 1335 

S. 178, Proviso 1 — Reclamation lease 

— Stipulation for payment of interest at 

37£ per cent, on arrears of rent is not un- 
usual 1 33 d 


16 


Subject Index, A. I« R. 1942 Calcutta 


Bengal Tenancy Aot ^ 

S. 191 — Applicability — S. 191 applies 

to lease created after and not before Act — 
Rent enhanced — Other covenants in lease 
remain intact 133c 

Sch. 3, Art. 3 — Dispossession by land- 
lord under legal process comes within Art. 3 

6116 

Sch . 3, Art. 3 — Dispossession of co- 
sharer's heirs in possession is dispossession 
of all cosharers 611c 

Bengal Wakf Act (13 of 1934), S. 70 — 
Object — It is mandatory on Court to issue 
notice under S. 70 even if claim that pro- 
perty is wakf is contested 467 (1) 

S. 73 (2) — Applicability — Wakf need 

not be under direct charge of Commissioner 

343; 

Calcutta High Court Civil Rules and 
Orders, R. 782 — Failure to comply with 

R. 782 does not render order of attachment 

invalid 521a. 

Calcutta High Court (Original Side) 

Rules Partition suit — Costs — Compliance 

with rules is more necessary 4686 

Chap. 35A, Rr. 44 and 46 — R. 44 

applies not only to cases under first part of 

S. 8 but also to applications for transfer 
under second part of S. 8 — Judge sitting 
singly on original side of High Court can 
transfer case from Court of one District Judge 
to that of another District Judge (SB) 5466 

Chap. 35A , Rr. 44 and 46 and 

Chap. 22 — High Court Judge transferring 
case under second part of S. 8, Divorce Act 
from one District Court to another can issue 
commission for examination of witnesses 

(SB) 546c 

Chap. 35 A, R. 44 — Single Judge on 

original side exercising matrimonial juris- 
diction cannot be said to have only co-ordi- 
nate powers with other District Judges — His 
powers are akin to those exercisable by an 
appellate tribunal — Application for transfer 
under S. 8, para. 2, Divorce Act, is covered by 
R. 44 — Single Judge on original side can 
transfer divorce suit from one District Court 
to another 32c 

Chap. 35A , R. 44 — Singlo Judge 

transferring divorce suit from one District 
Court to another — Question of jurisdiction 
not raised — Held that rules being ambigu- 
ous, it was not just or proper for High 
Court to interfere under S. 115, Civil P. C., 
and treat proceedings before transferee Dis- 
trict Court as initiated without jurisdiction 

82 d 

Chap. 36, Rr. 32 ( 4), 6 and 9 — 

“Warning” is gist of R. 32 (1) — Consent 


Calcutta High Court (0. S.) Rules 

to payment of “unusual” expenses is no- 

consent unless client is aware that they are 

unusual — Rr. 32 (4), 6 and 9 allow no 

room for discretion — Court should exercise 

overriding discretion only in rarest cases 

468a 

Calcutta Improvement Act (5 of 1911 ) , 

S. 77 (2 )— Small Cause Court is not trans- 
feree Court— Award has to be enforced as if 
it were decree made by Small Causes Court 
itself 569c 

Calcutta Municipal Act (3 of 1923), 

S. 127 (a) — Liability to pay rates — Dis- 
tinction between S. 127 (a) and English law 
indicated 455a 

S. 127 (a) — Basis of rating under 

English law and S. 127 (a) is same namely 
yearly rent which hypothetical tenant 
would reasonably pay for hereditament — 
Property must be valued as it stands — 
Vacant land not used in any particular way 
Standard of valuation indicated 4556 

S. 127 (a) — House or structures built 

or equipped in certain manner to be used for 
particular purpose — Their employment for 
which they are suited or are readily capable 
of being suited in their then actual condition 
must be presumed — If they cannot be let 
for their intended purpose rating authority 
can find out whether they can be let for 
other or subsidiary purpose 455c 

S. 127 (b) — Words “value of land 

valued with building as part of same pre- 
mises” in S. 127 (b) — Meaning of — Word 
“value” means selling price — No method for 
determining value of land can be laid down 
— Court must decide each case on opinion 
of experts — Methods starting with annual 
rent or dealing with determination of hypo- 
thetical annual rent are of no use for pur- 
poses of S. 127 (b) 418 

Ss. 386 (1) (b) and 488 — Charge 

under S. 386(1) (b) — Essentials to be proved 
by prosecution stated 142 (2)a 

S. 388 — Only Magistrate who convicts 

can pass order restricting use of premises 

529 

Ss. 534 ( 1) and (2) and \ 386 (1) (b) 

— OfYenco under S. 886 (l) (b) is continuing 
within S. 584 (l) 142 (2)6 

Civil Procedure Code (5 of 1908), Ss. 2 
(2) (b) and 107 ( 2 ) — Scope of S. 2 (2) (b) 
— Order dismissing suit or appeal for non- 
payment of additional court- fee is not “order 
of dismissal for default” within S. 2 (2) (b) 
but decision under Court-fees Act and is 
appealable as decree 589a. 
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S. 2 (11) — Legal representative and 

bis transferee can raise defences which were 
open to deceased party to suit 1802 

S. 11 — Court which tried previous suit 

not having pecuniary jurisdiction to try 
subsequent suit — Decision in previous suit 
cannot operate as res judicata 5716 

S. 11 — D party to partition suit 

amongst cosharer landlords — Question aris- 
ing in suit whether D's tenancy was bar to 
partition of land comprised in tenancy — D 
claiming to be mokurari tenant — Specific 
issue raised as to character of tenancy — 
Appellate Court reversing trial Court’s judg- 
ment and holding that D proved his tenancy 
right but had not established his mokurari 
interest — D not appealing — Finding that D 
was not mokurari tenant not being material 
and being obiter decision could not operate 
as res judicata in subsequent suit for deter- 
mination of nature of D’s tenancy 486<2 

S. 11 — No issue as to res judicata raised 

— Only particular decision incidentally con- 
sidered as bar by trial Court and no bar by 
appellate Court — Plea is not wholly exclud- 
ed especially when whole suit is remanded 

44 5a 

S. 11 — Right of decree. holder obtained 

on attachment is claim under judgment- 
debtor 92a. 

S. 11 — Several issues framed — Decision 

on issue which supports ultimate decision in 
case is res judicata between parties — Deci- 
sion on issue not supporting ultimate decree 
— It cannot operate as res judicata le 

S. 11 — Co-defendants — Res judicata 

— Conditions requisite for applicability of, 
stated — Pro forma defendant proper party 

— Principle of res judicata applies even if 

no relief was sought against him 1 / 

S. 11, Expl. 6 — Wakf — Suit for decla- 
ration that wakf was valid — Prospective 
mutwalli A impleaded as pro forma defen- 
dant bona fide upholding validity of wakf — 
Subsequent suit in respect of same wakf — 
Mutwalli B appointed by A in his will im- 
pleaded as defendant — A must be deemed to 
be litigating in representative capacity on 
behalf of wakf — B must be taken to be per- 
son claiming under A within S. 11, Expl. 6 

— A and B must be deemed to be litigating 
under same title — A held bound by decision, 
in suit in which he was pro forma defendant 

1 3 

Ss. 15 to 20 — No provision in special 

Act — Civil Procedure Code must govern 
place of suing — Special Act providing forum 
— Suit must be filed there 69c 

1942 Indexes (Cal.) — 3 & 4 


Civil P. C. 

— — Ss. 17 and 16 — Phrase “relief respect- 
ing immovable property” in S. 17 — 

Scope and effect of, stated 69d 

S. 20 — Cause of action — Meaning, 

explained 99gr 

S. 37 — “Includes” — Meaning and effect 

explained 321a 

S. 37 (b ) — “Jurisdiction to execute it” 

— Meaning explained 3216 

S. 47 — Decree. holder’s pleader misled 

by judgment-debtor’s agent giving credit to 
extent of Rs. 1000 in excess of that to which 
judgment-debtor was entitled — Mistake con- 
tinued in suit register — Decree-holder ob- 
taining information as to extent of decretal 
amount and applying for execution — Infor- 
mation based on erroneous entries in suit 
register — On certain payments by judgment- 
debtor execution case dismissed on full satis- 
faction — On subsequent discovery of mistake, 
decree-holder applying for re-opening execu- 
tion proceedings — Judgment-debtor held 
could not be allowed to take advantage of 
mistake — Court held could re-open proceed- 
ings and continue execution 451 

S. 47 — Application for holding that 

decretal amount is paid off in view of Bengal 
Money-Lenders Act is one under S. 47 and 
order rejecting it is appealable 842(1)6 

S. 47 — Application for reopening decree 

under Money-lenders Act is not one under 
section 47 8246 

S. 48 — Subsequent application for exe- 
cution for recovery of amount which decree- 
holder had to refund is not one for revival 
or continuation of original execution pro- 
ceeding 2556 

S. 48 — Character of subsequent appli- 
cation different from that of previous one — 
It is fresh application 255c 

* S. 50 and 0.21, R.22 — Death of 

judgment-debtor pending execution — No 
application under S. 50 and heirs not 
brought on record — Sale held in such exe- 
cution is void and not merely voidable — 
Fact that decree executed is rent decree 
makes no difference 436 

S. 51 — Nature of decree-holder’s right 

and how it arises explained — Civil Proce- 
dure Code does not create that right but 
simply gives procedure in execution and 
ways in which execution may be ordered 

587 j 

S. 60 — “Property” — All interests in 

properties available to judgment-debtor can 
be attached 92e 

S. 60 (1) (c) — “Agriculturist” — Occu- 
pancy raiyat letting out lands and living on 
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such income and having no other income 
held agriculturist 425 

S. 80 — Partition suit — Receiver ap- 
pointed — Mortgage by receiver with Court’s 
permission — Mortgagee obtaining decree 
against receiver — Suit by parties to parti- 
tion suit against mortgagee and receiver for 
declaration that mortgage and mortgage 
decree were not binding on them and estate 
—As no relief was sought for against recei- 
ver notice under S. 80 held not necessary 

894 d 

S. 82 — Applicability — Award made by 

Calcutta Improvement Trust Tribunal is 
not decree and S. 82 does not apply 569a 

S. 91 (1 ) — Essence of public nuisance 

stated — Suit by A party seeking to use 
highway in particular way against rival 
party obstructing them in use of same is 
not one relating to public nuisance — A party 
can bring declaratory suit to establish their 
right without allegation or proof of special 
damage 360a 

S. 91 (1 ) — Public nuisance — Encroach- 
ment on public road withdrawing part of 
highway from use of public — Private indi- 
vidual cannot maintain action without prov- 
ing special damage 3605 

S. 91 (1 )— Road in front of plaintiff’s 

house narrowed by encroachment — Special 
damage to plaintiff cannot be presumed 

360c 

S. 92 — Public endowment for religious 

uses defined — Distinction between private 
and public trust — Endowment held public 
trust 3436 

S. 92 — Suit found to be in respect of 

public trust — Finding supported by evi- 
dence must be upheld in appeal 343c 

S. 92 — Whether suit falls under S. 92 

depends on form of suit as revealed by plaint 
Suit held came within purview of S. 92 

843d 

S. 92— Trust for public purposes — Suit 

founded upon breach of, need not bo brought 
in accordance with S. 92 unless relief 
sought falls under S. 92 (l) (a) to (h) 813c 

S. 92 — Amendments of 1882 and 1908 

of S. 92 as it originally stood were intended 
to be retrospective 3435 

S. 92 — Declaration as to validity of 

wakf and that suit properties belong to 
wakf is beyond S. 92— Court can grant re- 
lief even if some of reliefs claimed could 
only bo obtained under S. 92 Id 

S. 92 (1) (a) to (h ) — Words “further 

or other relief” in S. 92 (l) (h) — Meaning 
Relief to compel trustee to cease spending 


Civil P. C. a 

wakf income on secular objects and to apply 
entire income to religious purposes falls 
under S. 92 (l) (h) as it is of same nature 
as contemplated in S. 92 (1) (e) 343/ 

5. 92 (1) (e) and (g)— Construction- 

Essence of S. 92 (1) (e) and (g) is directions 
from the Court concerning the management 
of the trust — A direction that in the admi- 
nistration of the trust the trustee should do a 
certain thing or abstain from doing a certain 
thing is not alien to a scheme of manage- 
ment 848i 

S. 100 Finding that dar mokuran 

patta and kobala were valid and genuine and 
that disputed land was covered by both 
documents cannot be questioned in second 
appeal 486a 

S. 100 — Question of fraud and collu- 
sion — First appellate Court relying on 
circumstances forming evidence in case — 
Finding of first appellate Court cannot be 
interfered with in second appeal 3945 

S. 100 — Inferences of fact cannot be 

interfered 261e 

S. 100 — Custom — Whether from facts 

found, essential attributes of legal custom 
are established or not is question of law: 265 

S. 109 — Appellate judgment of High 

Court determining all rights in controversy 
and directing that plaintiff-appellant would 
be entitled to recover possession of certain 
suit properties on payment of sum of money 
to defendant — Amount of that sum left to 
be determined by Court of first instance 
according to directions in High Court’s judg- 
ment and decree — High Court’s order held 
was preliminary decreo and decree within 
S. 109 — Order held also was final order 
within S. 109 5875 

S. 109 — Words “final order” in S. 109 

— Meaning of — Order determining rights of 
parties to suit — Certain subordinate matters 
of detail not disposed of — Order is final 
within S. 109 — Order held final within 
S. 109 (Obiter) 587c 

S. 109 — No question of great public 

importance — Suit for property only — Case 
does not come under S. 109 (c) (SB) 498Z 

Ss. 110 and 109 — Appellate judgment 

of High Court not one of affirmance — Leave 
for appeal to His Majesty in Council — Ques- 
tions to be determined stated 587a 

: S. 110 — Question of law — Judges 

differing — Discussions and exchange of views 
are necessary — They need not however con- 
fer till last — What amounts to sufficient 
deliberations is question of fact and not. of 

law (SB) 498a 
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S* 110 — Substantial question of law — 

Question of limitation or of adverse posses- 
sion on which all the Judges are agreed held 
not to be a substantial question of law 

(SB) 498A; 

S. 115 — Rent suit decreed by Small 

Cause Court Judge — Judgment as whole 
implying finding that relationship of land- 
lord and tenant exists between plaintiff and 
defendant — Absence of express finding does 
not attract interference under S. 115: 530c 
S. 115 — District Judge wrongly hold- 
ing appeal before him as incompetent — High 
Court can direct him to hear same under 
Section 115 2306 

S. 115 ( c ) — Scope and applicability — 

Small Cause Court Judge in reasons for his 
decision not mentioning certain documents 

— He cannot be said to have ignored them 

— Even if ignored, such omission does not 

come under S. 115 (c) 5306 

* S. 132 and O. 26 R. 1 — “Personal 

appearance” in S. 132 mean “personal at- 
tendance” — Woman found to be pardanashin 
lady observing strict parda should not be 
compelled to attend Court but should be exa- 
mined on commission 143 

S. 151 and O. 45, R. 13 — Plaintiff 

executing decree for possession of one -third 
share in estate under Court of Wards — De- 
fendant appealing to High Court and apply- 
ing for stay of execution — High Court 
allowing execution to proceed on conditions 
— Manager of Court of Wards to hold plain- 
tiff’s share as manager of plaintiff and to 
deposit income into Court until decision of 
appeal — Plaintiff not to withdraw same 
without furnishing security — Appeal dis- 
missed — Application by plaintiff for with- 
drawing amount lying in Court without 
furnishing security — Affidavit by defendant 
stating her intention to appeal to His 
Majesty in Council — O. 45, R. 13 held not 
applicable — High Court under S. 151 held 
had power to pass interim order maintain- 
ing status quo and to put parties to terms 
until application for leave to His Majesty in 
Council was presented or limitation there- 
for expired — Plaintiff held entitled to with- 
draw amount deposited in Court by manager 
after dismissal of appeal — Court granting 
application for leave to appeal to His Majesty 
in Council held would have ample^'urisdic- 
tion to give such directions with regard to 
monies lying in Court as it thought fit under 
O. 45, R. 13 (2) (d). 488 

O. 1, R. 1 — Suit by some of shebaits — 

Other shebaits unwilling to join as plain- 
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tiffs impleaded as defendants — Procedure is 
proper 295a 

* O. 1, R. 8 and S. 91 — Scope of.O. 1, 

R. 8 — It does not vest right of suit in any 
person — Public nuisance — Suit by pri- 
vate individual — Necessity to prove special 
damage is not obviated by bringing suit 
under O. 1, R. 8 : 62 Cal. 692=39 C. W. N. 
590, OVERRULED 360c 

O. 1, R. 8 and S. 80 — Suit for decla- 
ration that wakf was for benefit of Shia 
community — Cause title of plaint contain- 
ing names of plaintiffs — Copy of plaint 
attached to notice under S. 80 — Subse- 
quently plaintiffs’ application for issue of 
notices under O. 1, R. 8 stating suit to be on 
behalf of Shia community allowed — Plaint 
held contained sufficient indication of suit 
being representative — Failure to specify suit 
to be representative in plaint annexed to 
notice under S. 80 held not fatal defect — 
Statement in plaint that plaintiffs were 
entitled to “hissas” and “rewards” held did 
not alter character of suit 343a 

0. 1, R. 8 — Inhabitants of group of 

villages restraining defendants from discharg- 
ing rain water on plaintiffs’ lands — Defen- 
dants causing opening in bund constructed 
by plaintiffs — Representative suit held quite 
in order 2616 

0. 1, R. 8 — Representative suit — Other 

persons having common interests with de- 
fendant need not be joined directly or in- 
directly if they have not invaded plaintiffs’ 
rights 261c 

O. 1, R. 9 and O. 2, R. 7 — Suit bad 

for misjoinder of parties and causes of action 
— Defect is not fatal to suit unless plaintiff 
refuses to elect cause of action to be pro- 
ceeded with 69a 

O. 2, R. 1 — Suit to declare wakf valid 

— Prospective mutwalli named in wakfnama 
is proper party 1 h 

O. 2, R. 2 — Words “cause of action” — 

Meaning of, stated 407a 

O. 2, R. 2 — Conditions requisite for 

applicability of O. 2, R. 2 stated — Allega- 
tions in plaints in two suits are to be looked 
into only to find out to what extent they 
disclose cause of action 4076 

O. 2, R. 2 — Plaintiff purchasing ka 

and klia lands at court auction sale and 
given symbolical possession — Failing to 
obtain actual possession plaintiff suing for 
possession of kha lands only though he could 
have sued for possession of ka lands also — 
Decision under S. 145, Criminal P. C., in 
respect of ka lands adverse to plaintiff — 
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Suit by plaintiff for possession of ka lands 
alleging adverse decision as cause of action 

Adverse decision held did not give fresh 

cause of action — Circumstances under which 
plaintiff could have acquired fresh cause of 
action stated — Cause of action held not 
different simply because properties were 
different 407c 

O. 6, B. 17 — Mere delay in appling for 

amendment is no ground for refusing it — 
Mortgage of half undivided share — Trans- 
feree from other cosharer getting share 
defined by partition — Suit by mortgagee — 
Transferee defendant pleading that mort- 
gage did not affect his share and plaintiff 
could proceed against properties allotted to 
other share — Suit decreed against defendant 
ex parte but restored on agreement— After 
restoration defendant in additional written 
statement raising new plea of subrogation 
by virtue of payment of certain prior mort- 
gages — Plea held involved obvious injustice 
to other party — At stage and in circum- 
stances in which plea was raised amendment 
held rightly rejected 158e 

* 0. 8, B. 6 — Set off is available to 

defendant only — Nature of set off explained 

559 a 

* O. 8 , B. 6 and O. 20, B. 19— Set off 

and counter claim distinguished — In former 
case, it must be within limitation at time 
of plaint — In case of counter claim, it must 
be in time at date of written statement 


559 b 

0. 9, B. 8 and O. 47, B. 1 — Order 

under O. 9, R. S — Review — Whether lies 
( Obiter) 995. 

O. 9, B. 9 — Previous suit by person 

not having power to do so dismissed — No 
bar to subsequent suit 995 

0. 9, B. 9 — Causes of action different 

in previous and subsequent suits — Dismissal 
of previous suit does not bar subsequent suit 

99c 

0. 9, B. 9 — Dismissal for default of 

previous suit by next friend of idol owing 
to negligence — Fresh suit by idol whether 
maintainable explained 99c 

0. 14, B. 1 — Object of framing issue, 

stated — Court should make issues sufficiently 
expressive of matters to be considered under 
them — Frame of issue defective — Parties 
going to trial knowing full well what ques- 
tion for decision was — Plaintiff given oppor- 
tunity to meet point not covered by issue 
— Plaintiff not availing of opportunity — 
Plaintiff' is precluded from contending that 
defect in issue prejudiced him 8885 


Civil P. C. 

O. 17, B. 3 — Application by judgment- 

debtor under S. 85, Bengal Money-Lenders 

Act On undertaking by judgment-debtor 

to pay Rs. 2000 within week case adjourned 
to 26th April 1941 for further orders — On 
26th April 1941 judgment-debtor filing peti- 
tion expressing inability to deposit amount 
and asking for time— Court rejecting judg- 
ment-debtor’s prayer and also dismissing 
his application under S. 85, Bengal Money- 
Lenders Act, for default — 26th April 1941 
not being fixed for hearing petition under 
S. 85, Bengal Money-Lenders Act, dismissal 
of same held bad — Court should have fixed 
another date for hearing petition 472a. 
O. 21, B. 1 7 — Execution petition regis- 
tered — Apart from O. 21, R. 17 Court can 
amend petition — Amendment of list of pro- 
perties when can be allowed — Execution 
petition in accordance with law — On objec- 
tion by judgment-debtor himself Court dis- 
covering that attached properties could not 
be proceeded with — Decree-holder held 
entitled to file supplementary list of proper- 
ties to be proceeded against 806 

O. 21, B. 50 and O. 30 — Applicability 

— Award against joint family business can- 
not be executed under O. 21, R. 50 6135 

0. 21, B. 50 (2) — Scope — Question 

whether award is against firm at all — 0. 21, 

R. 50 (2) does not apply 618c 

0. 21, Br. 58 to 63 — Construction of, 

explained 180a 

0. 21, B . 58 — It is doubtful whether 

judgment-debtor’s reversioner can prefer 
claim under O. 21, R. 58 ( Queer e) 180 y 

O. 21, Br. 63, 58 — Scope of suit 

under R. 68 — Claim by one of beneficiaries 
under trust disputing alienability of property 
allowed — Scope of suit explained 8865 
O. 21, B. 63 — Decree against con- 
tractual firm of A and B — Decree-holder 
seeking attachment against members of joint 
family of A and B and attaching house 
belonging to joint family — C’s objection that 
house was purchased by him at auction 
allowed — Suit by decree-holder under 0. 21, 
R. 68 for declaration that house belonged to 
joint family and G was mere benamidar — 
Defect that decree was not available against 
execution dobtors named in execution appli- 
cation hold did not at all affect maintaina- 
bility of suit as framed 888a 

0. 21, Br. 63 and 58 — Words “right 

which ho claims to property in dispute” in 
R. 68 refor to right claimed in execution 
proceedings — Property attached in execution 
— Objector’s claim allowed — Suit under 
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O. 21, R. 68 by decree-holder to establish 
his execution -debtor’s title — Objector cannot 
question validity of execution proceeding — 
Merely because he is alleged by decree- holder 
to be benamidar of execution debtors it does 
not entitle objector to question maintainabi- 
lity of execution proceeding on behalf of real 
owners particularly when latter are not 
moving in the matter 388c 

O. 21 , Br. 63 and 58 — Issue raised in 

suit under R. 63 must be of same nature as 
issue in claim case in executing Court — In 
execution, judgment-debtor cannot challenge 
decree on ground of fraud — Nor can claimant 
urge that decree is bad or barred by time — 
He can only urge that property attached is 
his property — Whether property attached 
belongs to judgment-debtor or claimant is 
only issue in suit under R. 63 — Claimant 
cannot even if he be judgment-debtor’s re- 
versioner question validity of decree under 
execution to which he was not party : 180v 

O. 21 , Br. 63 and 58 — Suit under 

R. 63 is review of executing Court’s sum- 
mary order on claim — It is continuation of 
claim proceedings in different forum : 180 m; 

O. 21, B. 63 — Suit under R. 63 by 

decree-holder or claimant — Judgment-debtor 
is not necessary but only proper party: 180# 

O. 21 , B. 63 — Judgment-debtor not 

party to claim allowed — Order cannot be 
said to be against him — Decree-holder is 
entitled to file suit — Judgment-debtor may 
not be necessary party 92c 

O. 21, Br, 67 to 69 and 90 — Rr. 67 to 

69 not complied with — Sale is not nullity 

— Non-compliance is material irregularity 
entitling aggrieved party to have it set aside 
under O. 21, R. 90 — Sale proclamation 
fixing 10th January 1938 as date of sale — 
Sale not held on 10th January owing to 
notice under S. 84, Bengal Agricultural 
Debtors’ Act — On 10th January, Court while 
adjourning sale putting off passing final 
orders till 15th on which date Court fixed 
date of sale — Omission to fix date of sale 
on 10th January held did not render sale 
nullity but was material irregularity within 

O. 21, R. 90 275 

O. 21, B. 89 — Reversioner can make 

deposit under O. 21, R. 89 167c 

* O. 21, B. 92, S. 115 and O. 43, B. 1 (j) 

— Application under O. 21, R. 90 not dis- 
posed of — Order confirming sale is invalid 

— Court acts with material irregularity in 
confirming sale — Revision lies — Order con- 
firming sale does not fall under O. 43 R. 1 (j) 

480 
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O, 22, Br. 1, 12, 3 and 4 and S, 151 

— Decree-holder dying pending execution 

proceedings — Proceedings do not abate by 
failure to substitute legal representative — - 
Legal representative can continue old pro- 
ceedings after substitution — Court can order 
substitution under S. 151 3906 

O. 22, B. 4 — Defendant dying pending 

suit leaving will — Under will persons other 
than heir-at-law who would have been defen- 
dant’s legal representative if he had died 
intestate appointed as executors — Heir-at- 
law cannot be brought on record merely 
because probate of will was not granted then 

— Procedure to be followed by plaintiff 

indicated 57 Id 

O. 30 — O. 30 does not apply to joint 

family business 613a 

O. 32, B. 4 (3) — Applicability — Non- 

contentious probate proceeding is not suit 

236a 

O. 34, B. 1 and O. 40, B. 1 — Receiver 

appointed under O. 40, R. 1 — Property does 
not vest in receiver — Mortgage by receiver 
with Court’s permission is binding on real 
owners — Action on mortgage — Receiver 
may be proper party — But owners interested 
in right of redemption are also necessary 
parties — Decree obtained without joining 
them cannot bind them — Assuming receiver 
as representing true owners — Fraud and 
collusion between receiver and mortgagee — 
Receiver would cease to represent owners 

394/ 

O. 34, B. 2 as amended in 1929 — 

Effect of amendment — Mortgage suit — Con- 
tract remains effective until expiry of period 
of grace — Only after that date it passes into 
domain of judgment 3676 

O. 34, B. 5 — Sale by Registrar under 

Chap. 27, Calcutta High Court, Original 
Side Rules and Orders — Judgment-debtor 
seeking relief should, as far as possible, 
observe provisions of Code — O. 34, R. 5 
applies — Costs need not be deposited with 
application under O. 34, R. 5 — Procedure 
as to costs stated — Judgment-debtor held 
observed provisions of Code and Original 
Side Rules and Orders 44 

O. 34, B. 12 — Construction — A mort- 
gaging property X to 5 and subsequently 
X and Y to G — A obtaining mortgage decree 
without impleading G and putting to sale 
property X which was purchased by D — G 
suing on his mortgage and impleading D — 
Court directing sale of property Y first and 
then of X if necessary — No question of 
marshalling held arose — Facts held did not 
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warrant inference of D being consenting 
party to order of sale free of his previous 
charge — D's omifesion to plead his prior 
rights in C’s mortgage suit held did not bar 
D from raising that question by suit against 
G — Constructive res judicata — D held could 
use first mortgage as shield against G : 1886 

O. 40 , R. 1 — Order sanctioning loan at 

simple interest held could not be construed 
to include sanction to compound interest 

394c 

O. 40, R. 1 — Partition suit — Court 

appointing receiver — Suit referred to arbi- 
tration — According to award receiver to be 
discharged and another person appointed as 
common manager — Decree passed in terms 
of award — In spite of order of discharge in 
award and decree and formal order of Court 
in 1917 receiver continuing to act as such 
and continuing to manage estate till 1981 
— Custody of Court and receivership held 
in circumstances of case and on construction 
of award continued till 1931 — Permission 
by Court to receiver to raise loan in 1921 
held valid 894e 

0. 40, R. 1 — Partition suit — Receiver 

appointed — Receiver with Court’s permis- 
sion raising loan by mortgage of property — 
Defence of collusion between receiver and 
mortgagee though not open to receiver is 
available to owners of property 394(/ 

O. 40, R. 1 — Receiver appointed under 

O. 40, R. 3 — Mortgago by receiver with 
Court’s sanction — Action on mortgage — 
Whether Court can make order directing 
receiver to represent fully right of redemp- 
tion ( Quccre) 394 h 

0. 40, R. 1 — Receiver appointed under 

O. 10, R. 1 — Position of, explained — Right 
to take account from receiver or to take ac- 
count of his management is primarily in 
Court appointing him— Right of individual 
to sue him for account or in matters respect- 
ing his management is derived from Court 
by reason of leave given to him by Court to 
sue 183a 

O. 40, R. 1 — Receiver appointed under 

O. 10, R. 1 — Suit for account of manage- 
ment against receiver — Receiver found 
guilty of negligent management — Prelimi- 
nary decree must direct him to give account 
of management for whole period of his re- 
ceivership and not merely of terms specified 
in plaint — Plaintiff is entitled to itoms not 
specified in plaint but found to havo boon 
lost by receiver’s default'or negligent manage- 
ment ‘ .183c 


Civil P. C. 

0. 40, R. 1 — Receiver appointed under 

O. 40, R. 1 — Exceptions to accounts sub- 
mitted by receiver — Court as matter of con- 
venience and practice confines itself to 
question whether Receiver had shown in 
his accounts credits and debits correctly and 
leaves question of Receiver’s negligence and 
consequent loss to be gone into in separate 
suit though it has jurisdiction to go into 
that question 483d 

O. 41, Rr. 4 and 33 — Trial Court’s 

decree against defendants A and B proceed- 
ing on common ground — Appeal by A alone 

— Appellate Court while dismissing suit 

against A can dismiss it with costs against 
B as well 257c 

O. 41, R. 27 — Documents not taken in 

— Formal order giving reasons is not neces- 
sary (SB) 498/ 

O. 41, R. 27 — Acceptance is discre- 
tionary — Spurious documents produced on 
behalf of party — His agents found tamper- 
ing with evidence — Documents not accepted 
— Discretion cannot be said to be not rightly 
exercised (SB) 498gr 

O. 41, Rr.33 and 4 — Word ‘parties’ in 

O. 41, R. 33 — Scope — Trial Court decreeing 
suit against B and dismissing it against A 
without costs — Appeal by B — While dismis- 
sing suit against B as well appellate Court 
can decree costs incurred by A in trial 
Court 257a 

0. 41, R. 33 and S. 35 — Defendants 

filing joint memo of appeal — Appeal allowed 

— Court cannot award separate sets of 

pleaders* fee for appeal 2576 

O. 49, R. 4 ( Gal) — 1\. 4 is not ultra 

vires (SB) 198 d 

Sch . 2, Para. 15 — Person party to 

arbitration challenging reference in appeal 
as without jurisdiction — Appellant even if 
successful is generally not entitled to costs 

— But in revision such person should be 

given no relief 280c 

Companies Act (7 of 1913), Ss. 32 and 
76 — Director convicted under S. 76 for be- 
ing wilfully party to default — Further con- 
viction under S. 32 may be dropped 225a 
8. 32 — No finding that accused know- 
ingly or wilfully authorised or permitted 
default — Conviction under S. 32 cannot be 
sustained 2256 

8. 153 — Scheme for reconstruction of 

insurance company involving transfer of 
money deposited under S. 7, Insurance Act, 

and reduction of contracts of insurance 

Order sanctioning such scheme falls under 
8. 158 and is appealable 578a 
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S. 153 — -Sanctioning scheme — What 

Court has to see explained 578 h 

— S. 153 ( as amended by Act 22 of 

1936 ) — Composition scheme applies to all 
creditors including those who have already 
obtained decrees — Separate meeting of de- 
cree-holder creditors is not necessary: 442a 

S. 153 ( as amended by Act 22 of 

1936 ) — Amending Act only explains expres- 
sion “creditors of same class” in S. 153 and 
hence it relates back to time when prior 
Act was passed 442c 

S. 153 , cl. (1) — Reason for dividing 

creditors into different classes explained — 
“Class” — Meaning of explained — Policy- 
holders of insurance company whose policies 
have ripened and policy-holders whose 
•policies have not ripened belong to different 
classes — Summoning joint meeting of all 
policy-holders is not proper 578 i 

S . 153 , cl. ( 2 ) — “Value” — Insurance 

company — Scheme involving reduction of 
policy contracts — Nominal value of the 
policies is not real value 578 j 

Company — Forfeiture of shares — Every 
condition precedent provided by articles 
must be strictly and literally complied with 
— Failure of directors to appoint place at 
which and persons to whom call money was 
payable held rendered resolutions and notices 
of calls invalid and no shares could be for- 
feited for non-payment of call — Notice 
requiring payment of Rs. 13,500 in respect 
of calls and allotment money held bad as 
requiring payment of too large sum and of 
sums not due 516a 

Forfeiture of shares — Right to object 

to by share- holder cannot be waived: 5165 

* Transfer of shares in blank — Death 

of original transferor — Transferee can fill 
in his own name as transferee and date of 
transfer and is entitled to have his name 
registered as holder of shares 461 

Contract — Law to be applied — The law of 
contract depends upon the intention of the 
parties 509a 

Insurance — Answers given by insured 

wilfully untrue and in nature of fraud — 
Policy is void 412a 

Breach of — Person cannot be in better 

position by his own default 382a 

On 4th December 1939 defendant con- 
tracting to purchase from plaintiff fourteen 
bags of coriander seeds at Rs. 13-8-0 per 
maund — Plaintiff delivering bags to defen- 
dant on 6th December 1939 as per contract 
— On 5th December 1939 Government 
-Notification fixing maximum retail price of 


Contract 

coriander seeds at 4 annas a seer — Effect of 
notification on contract — Plaintiff held 
entitled to recover price at contract rate — 
S. 56, Contract Act, held inapplicable — 
Doctrine of “frustration of venture” held 
did not apply 291a 

Doctrine of “frustration of venture” 

explained 2915 

Enforceability — Stranger when can 

enforce stated — Stranger held not entitled 
to enforce contract 251a 

Contract Act (9 of 1872), S. 19 — Defeas- 
ance clause in contract itself — Section does 
not apply 412e 

S. 4:1 — Actual performance is neces- 
sary 87 c 

S. 43 — Discharge of contract by accord 

and satisfaction by one of debtors — Other 
debtors are also released 87/ 

S. 62 — Whether all rights and liabili- 
ties under old contract are extinguished by 
novation is question of fact 87a 

S. 62 — S. 62 does not apply after 

breach of original contract 875 

S. 62 — Cheque drawn by debtor in 

favour of creditor negotiated with third party 
— Cheque outstanding in hands of third party 
— Original debt cannot be said to be out- 
standing and unpaid 45 

* Ss. 63, 62, 41 — Even subsequent to 

breach, contract may be discharged by 
accord and satisfaction 87 d 

S. 63 — Scope — It should not be 

enlarged by implication of English law: 87 e 

S. 74 — Sum deposited as security for 

performance of contract — Forfeiture of — 
S. 74 does not apply — If amount is rea- 
sonable forfeiture is justified 3825 

Co-operative Societies Act (2 of 1912), 
S. 43 (1) — Even in case of mortgage in 
favour of Society award made by Registrar 
is not mortgage decree — A mortgaging land 
without huts standing thereon to B and 
then mortgaging same with huts to Co-ope- 
rative Bank — B obtaining mortgage decree 
and purchasing land in execution thereof — 
Bank applying to Registrar under Act, 
obtaining award and in execution thereof 
putting huts to sale — Bank making bid and 
withdrawing it and allowing execution case 
to be dismissed for default— Bank applying 
subsequently for attachment of A s salary — 
A's claim under S. 47. Civil P. C., for value 
of huts held untenable — Award held not 
mortgage decree — Even otherwise A's claim 
held must fail as huts were removed by his 
brother at his instigation and with his con- 
nivance 290 
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Cosharer — Partition — Tenancy created 
over land by former co-owner without con- 
currence of person to whom it is allotted by 
decree for partition of civil Court — Such 
person is not bound by tenancy — Tenancy 
is transferred to lands allotted to former co- 
owners and occupancy rights acquired by 
their tenants are also attached to such lands 
allotted to them 513 

Costs — Pure attorney and client costs — 
Meaning of stated 468c 

Suit dismissed — It is wrong to award 

costs to plaintiff against contesting defen- 
dants 180aa 

Court-fees Act (1870), S. 7 (iv) (b) 
and Sch. 2, Art . 17 ( vi ) — Joint property — 
Partition suit — Plaintiff must be in posses- 
sion either actually or constructively at date 
of suit — Plaintiff not in possession at date 
of suit — Defendant in actual possession in 
assertion of hostile title known to plaintiff 

— Suit for partition on fixed fee is not 

maintainable — Suit for possession either 
joint or on partition must be brought on 
payment of ad valorem court-fee 180o 

Ss. 14 and 15 — Apart from Ss. 14 and 

15 Court can be in proper cases direct re- 
fund of court- fee — Court-fee paid under 
order subsequently held to be wrong — Court 
can direct refund 539c 

S. 17 (as amended by Bengal Act 7 of 

1935 ) — Claims for possession, mesne profits 
and arrears of royalty are separate and 
distinct causes of action — Suit for aforesaid 
reliefs falls under S. 17 40 

Sch. 2 , Art. 17 ( Hi) and S. 7 ( iv) ( c) 

— Agreement between Mahomedan husband 
and wife at time of marriage entitling wife 
to divorce if husband married another 
woman — Husband marrying other woman 
— Suit by wife for declaration that there 
had been talak of her husband by tafweez 

— Allegations of cruelty made in plaint 

with view to justify plaintiff’s action in 
exercising her power of tafweez — Suit held 
was governed by Sch. 2, Art. 17 (iii) and 
not S. 7 (iv) (c) 539 b 

Criminal Procedure Code (5 of 1898), 
S. 1 (2) — “In the absence of any specific 
provision to the contrary” — Meaning of 
stated 593/ 

Ss. 144 and 145 — Dispute about pos- 
session of land — Likelihood of breach of 
peace — Proceedings under S. 145 should be 
instituted — Ex parte order under S. 144 is 
improper — Order directing police to reap 
paddy standing on land is illegal — Order 
under S. I l l set aside — No further proceed- 
ing under S. 1 15 or S. 116 — Order directing 
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police to sell paddy and deposit money in 
Court to lie there indefinitely is illegal 

66(1) 

** S. 147 (2) (after amendment of 

1923) — Scope — Magistrate has no power to 
pass order directing removal of existing 
obstruction: (’33) 20 A.I.R. 1933 Cal. 752= 
146 I. C. 223 and I. L. R. (1940) 1 Cal. 
468=(’40) 27 A.I.R. 1940 Cal. 545=191 
I. C. 171, OVERRULED (FB) 244 

Ch.14 (Ss. 154 to 176 )— Applicability 

to cognizable and non-cognizable cases: 598c 

S. 155 ( 3 ) — Investigation by police in 

non-cognizable case — When investigation 
under Chap. 14 stated 593d 

S. 162 — Scope and applicability of the 

section explained 5936 

S. 162 — How far overrides S. 27, Evi- 
dence Act — History of sections not helpful 

598c 

* S. 162 — How far affects S. 27, Evi- 
dence Act, explained 593g 

* S. 162 — Statement by accused to 

police officer in course of investigation under 
Chap. 14 is inadmissible even if it relates to 
fact thereby discovered 593£ 

Ss. 162, 164 — Statements under — 

Use of — They can be used in subsequent 
trial for contradicting witness — Each in- 
dividual statement not put to such witness 
but witness examined generally as to cir- 
cumstances under which previous statements 
made — No miscarriage of justice — Failure 
held of no importance 277 c 

S. 164 — Statement made under S. 164, 

Criminal P. C., is admissible — It can be 
used to corroborate and contradict state- 
ment made in Court under Ss. 145 and 157 
Evidence Act 366 

S. 179 — Criminal breach of trust — 

S. 179 does not apply 575a 

S. 195 — Object stated 79e 

Ss. 195 (1) (a) and 476 — Judge giv- 
ing to peon warrant for attaching judg- 
ment-debtor’s property — While executing 
warrant, peon assaulted by judgment- debtor 
— Judge ought to protect peon and make 
complaint — Both Judge and peon are public 
servants within S. 21, Penal Code — S. 476 
has no application 434 

S. 195 (5) and ( l) (a) — Complaint 

under S. 195 (1) (a) — Withdrawal of — 
Revisional jurisdiction of High Court will 
not be used for it 307 

Ss. 235, 233 — Three offences under 

S. 468, Penal Code, and one under S. 408, 
Penal Code, cannot be joined together : 237 
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S. 253 (2) — When accused may be 

discharged under S. 258 (2) stated — Magis- 
trate having evidence before him not apply- 
ing his mind to question whether charge 
was substantiated or not — Magistrate has 
no jurisdiction to discharge accused under 
Section 258 (2) 428 (2) 

S. 297 — Murder case — Charge to jury 

— Firt information report containing state- 
ment as to confession by accused while in 
police custody treated as substantial evi- 
dence — Inadmissibility of confession not 
pointed out — Whole case resting on circum- 
stantial evidence — Jury not told how to 
deal with such evidence — Charge held 
amounted to misdirection — Proper direc- 
tions as to circumstantial evidence indicated 


524a 

Ss.297, 161 and 162— Ss.161 and 162 

are mandatory — Statement under Ss. 161 
and 162 is inadmissible though it can be 
used for purposes indicated in S. 162 — 
Charge under Ss. 326 and 324, Penal Code 
— Jury trial — Sessions Judge in summing 
up to jury pointing out that witness for 
prosecution had deposed against prosecution 
— That his statement before jury was 
different from that made by him to investi- 
gating officer under S. 161 — Judge also 
referring to statement made by witness to 
doctor — Summing up held infringed Ss. 161 
and 162 and amounted to misdirection suffi- 
cient in itself to justify setting aside con- 
viction 495 


S. 297 — Misdirection — Judge express- 
ing his opinion on materials is not mis- 
direction 277 b 


Ss . 297 , 162 and 164— Judge drawing 

attention of jury to conflict of evidence of 
witness in previous and subsequent trials 
and asking them to decide which version 
was true — Held, no misdirection 211 d 

S. 297 — Evidence of witness suffi- 
ciently emphasized in charge to jury — 
Omission to refer such evidence which was 
to be unreliable when discussing each ques- 
tion is not misdirection vitiating trial: 211e 

S. 297 — All accused defended together 

and not having separate defence for each — 
Failure to tabulate evidence against each 
accused is not misdirection vitiating trial 

277/ 

S. 297 — Jury trial — Question whether 

case was of suicid^ or homicide — Law ap- 
plicable — Charge to jury — Explanation of 
Ss. 299, 300 and 34, Penal Code — Charge 
held sufficient and proper 239a 
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S. 297 — Jury trial — Injury whether 

suicidal or homicidal — In explaining ques- 
tion to jury Judge can refer to standard book 
— Such reference does not amount to mis- 
direction 2395 

S. 297 — Question before jury whether 

case suicidal or homicidal — While dealing 
with approver’s evidence Judge pointing out 
that if dao found in deceased’s hut belonged 
to accused and not to deceased, approver’s 
evidence was amply corroborated — Direction 
held perfectly correct 239d 


S . 297 — Murder — Jury trial — Dying 

declaration and evidence of witness exa- 
mined under S. 164 only evidence in case — 
Witness declared hostile in Sessions Court 
and cross-examined on statement made under 
S. 164 — Failure to point out to jury to 
exercise considerable caution before relying 
upon witness’s statement, absence of refer- 
ence in charge to jury of details of first 
information report and failure to mention 
delay in making over dying declaration to 
investigating officer held rendered charge 
defective so as to prejudice accused 36c 


S. 342 — Statements under — Use of — 

Line of defence taken in previous trial rele- 
vant in subsequent trial — Previous state- 
ments under S. 342 can be admitted in 
evidence 277a 


S. 344 ( 1) — Adjournment sine die is 

illegal 219a 

r Ss. 376 , 374 and 423 ( 2) — Reference 

under S. 374 — Error in charge such as 
would entitle High Court to reverse jury’s 
verdict under S. 423 (2) — While dealing 
with reference under S. 876, High Court 
can order only retrial by jury 524 b 

Ss. 376, 374 and 418 — Power on 

reference under S. 374 is subject to results 
of appeal under S. 418 — Appeal succeeding 
on its own grounds — Its results cannot bo 
allowed to be affected by exercise of powers 
under Ss. 374 to 376 — In appeal High 
Court finding charge to jury amounting to 
misdirection — It can order retrial 524 d 

Ss. 423 and 418 (2)— Jury trial— No 

death sentence — Appellate Court cannot 
convict on its own appreciation of facts — 
Jury’s verdict vitiated — Appellate Court 
should order retrial by jury unless it acquits 
or discharges accused — Effect of S. 418 (2), 

stated 524c 

Criminal trial — Conviction — Mere sus- 
picion not sufficient 593a 

Evidence — Expert witness — Weight to 

be attached to testimony of, stated 239c 
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issuing instructions 


26 

Criminal trial 

Government 

through District Magistrate and Sub-divi- 
sional Officer to public prosecutor — Latter 
reporting those instructions to trying Magis- 
trate subordinate to District Magistrate and 
Sub-divisional Officer — Procedure is not 
contemplated by law — Persons issuing, for- 
warding and obeying instructions act not 
according to law 2196 

Custom — Antiquity — Proof — Strict rules 
of English law do not apply — Hearsay evi- 
dence — Admissibility of, explained 505e 

Right of way — Finding that user was 

permissive negatives customary right of way 

505/ 

Special custom — Essentials of, stated 

— Acceptance must be conscious — Successful 
contest in one or two instances — It has more 
weight than several instances in absence of 
contest 26c 

Validity — Unreasonable custom cannot 

be validated by usage 26c 

Deed — Construction — Compromise deed — 
N Hindu widow adopting D — Under com- 
promise N entitled to probate her husband’s 
second will — Under will N to get life estate 
and not to be divested of same on adoption 

— Compromise not conferring on D any 
right of immediate enjoyment or enjoyment 
on attaining majority — Compromise held 
did not take away N’s life estate on adop- 
tion or on adoptee attaining majority: 2456 

Defence of India Aot (35 of 1939), Rules, 
under, R. 39 (2) — To prove possession 
under R. 39 (2) some element of knowledge 
on part of accused must be proved — Ele- 
ment of knowledge can bo proved from at- 
tendant circumstances — Accused held in 
“possession” of prejudicial reports within 
R. 39 (2) 461c 

Rules under , R. 39 (2) — Whether 

R. 39 (2) is ultra vires (Qu(cre) 461 d 

S. 1 ( 4 ) — Question whether S. 1 (4) is 

repugnant to S. 102 (4), Government of 
India Act depends on events which have not 
yet taken place — Aforesaid provisions of two 
Acts are not conflicting — S. I ( l), Defence 
of India Act is valid — When it may become 
ultra vires stated 4616 

S. 2, Rules under R. 84 and 10 ( 1 ) — 

Notification undor R.84 by Central Govern- 
ment dated 31st December 1940 prohibiting 
import of iron and steel — Under notification, 
applicant cannot ask for import licence as 
of right — Grant of liconso is discretionary 

— Court cannot interfere with that discre- 
tion — Order granting or refusing licence 


Defence of India Aot 

must be taken to have been made in exercise 
of power conferred by Aot 51a 

S. 16 (1 ) — Order when can be said to 

be called in question stated 516 

Divorce — Rule of personal law in India is 
not vitiated because it is inconsistent with 
English conception of marriage — There is 
no one personal law, law of domicile or ter- 
ritorial law in India — Hence, principle of 
monogamous marriage cannot be introduced 
in India to vitiate personal law as being op- 
posed to public policy (Per Ameer Ali J.) 

(SB) 325c 

-Jurisdiction— Principle that Courts in 

India have no jurisdiction in matrimonial 
matters where parties are not domiciled in 

India Scope of explained ( Obiter, Per 

Ameer Ali J.) (SB) 325^ 

Jurisdiction — Cause of action and juris- 
diction are distinct — English Courts recog- 
nize foreign Court’s decree with jurisdiction 
on ground not recognized by English law— 
They also recognize as good for India 
divorce granted in India without jurisdic- 
tion according to English principles (Obiter, 
Per Ameer Ali J.) (SB) 325c 

‘‘Divorce Act (4 of 1869), Ss. 2 and 7 — 
Divorce — Jurisdiction — Parties must seek 
relief in Courts of country in which they are 
domiciled — Parties of foreign domicile — 
Courts in India have no jurisdiction — Hus- 
band residing in Britain held could not be 
said to have submitted to jurisdiction of 
Calcutta High Court — Even if he had done 
so, it could not affect Court’s jurisdiction 
(Per Special Bench) (SB) 325a 

S. 3(1 ) — Marriage between A residing 

in Calcutta and B who had his home in 
Punjab and was residing in Calcutta for 
studies, solemnised under Special Marriage 
Act at Calcutta on 23rd May 1939 — Parties 
never residing together — Marriage not con- 
summated nor parties establishing matrimo- 
nial home at Calcutta — Petition by A for 
dissolution of her marriage filed on 25th 
August 1939 at Calcutta — B after marriage 
going to his home in Punjab as college was 
closed for vacation and was seen at Calcutta 
in September, October and November 1939 
— No evidence as to whereabouts of B on 
date of A's petition — Held that even if B 
was absent from Calcutta on date of petition 
his abseneo was temporary and therefore he 
must bo deemed to be residing within the 
Calcutta Court’s jurisdiction within meaning 
of Act 426 

8s. 8 and 15 — Suit or proceeding 

under Act — S. 8 contains express provision 
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Divorce Act * 

regulating transfer — S. 24, Civil P. C., does 
not apply (SB) 546a 

S . 8 — Expression “High Court” in S. 8 

means both original and appellate sides: 32a 

S. 18 — De facto marriage under Special 

Marriage Act contracted between parties — 
Onus to prove that marriage is invalid by 
reason of previous marriage between husband 
and another woman subsisting is on wife 

(SB) 54 Gd 


Easement — Right of way — Three distinct 
classes of rights of way namely private, 
public and one belonging to certain classes 
of persons or portion of public, explained 

505 a 


Necessity — Water drained by khal — 

Silting of khal does not give rise to ease- 
ment of necessity 261a 

Natural right — Right of upper owner 

to flow water to and over lands of lower 
owner — Nature of such right explained — 
When it ceases or is suspended explained 

261 d 


Estoppel — Reversioners’ suit against 
widow compromised — Reversioners becom- 
ing managers of widow’s husband’s property 
during widow’s lifetime and agreeing to pay 
off widow’s debts from income of property 
- — Widow’s creditor obtaining personal 
decree against her and in execution pur- 
chasing part of her husband’s estate — On 
widow’s death, reversioners suing purchaser 
for possession on ground that his interest 
in property purchased by him ceased on 
widow’s death — Purchaser contending that 
plaintiffs were estopped by compromise from 
challenging his debt — Purchaser being no 
party to compromise held entitled to no 
benefit under it — Plea of estoppel held 
without foundation 4485 

''Evidence — Hearsay — Child not being 
competent witness not examined — State- 
ment made by child to other people is not 
admissible 214 

Evidence Act (1 of 1872), S. 13 — Case 
not governed by S. 18-A, Ben. Ten. Act — 
Sub-leases by lessee — Kabuliyats describing 
lessee as mokurrari tenant being evidence of 
assertion of mokurari title by lessee are ad- 
missible under S. 13 against landlord even 
though he was not party to same — Even if 
S. 18-A applied kabuliats would be admis- 
sible as evidence of assertion of claim as to 
tenancy being of particular description — 
Effect of S. 18-A, Ben. Ten. Act, indicated 

486c 


-S. 13 and S. 13 (b) — Construction — 

Word “claimed” implies demand which in- 


Evidence Act 

volves presence of person against whom it 
is made — Statements by tenant in mortgage 
deeds or kobalas executed by him or in 
decree to which landlord was no party that 
his tenancy was niskar are inadmissible 
under S. 13 (b) against landlord in rent suit 

— Nor are they admissible under S. 18A, 

Ben. Ten. Act, against landlord 44 5d 

S. 27 — Information causing discovery 

— Mere existence of other information by 

which discovery was facilitated does not 
make the information inadmissible under 
S. 27 (Per Pal J.) 593 h 

<$. 27 — Section must be strictly con- 
strued (Per Pal J.) 593 i 

S. 27 — Principle underlying S. 27, 

explained (Per Pal J.) 593 j 

S. 27 — Applicability — Information 

when admissible against accused stated 
(Per Pal J .) 593/c 

Ss. 35 and 74 — Sections 35 and 74 

presuppose that the document which has 
been produced is really an extract from an 
official register 309c 

S. 44 — Previous judgment — Party 

alleging collusion on part of his predecessor 
in previous suit must prove it 1 i 

S. 60 — Evidence of persons recognis- 
ing particular person on his appearance as 
son of so and so cannot be excluded 

(SB) 498c 

S. 90 — Scope — Presumption applies 

only to signature or handwriting 3095 

S. 114 — Presumption — Meaning of, 

stated 5535 

S. 114 — Course of business must be 

proved or admitted 41 2d 

Ss. 157, 35 and 32 (5) — Certificate of 

guardianship is not admissible to prove 
minor’s age in subsequent proceedings — 
S. 32 (5) can be of no avail when guardian 
whose statement as to age is contained in 
certificate is living — Guardian examined as 
witness in subsequent suit to prove minor's 
age — Application for guardianship filed by 
him containing statement as to minor’s age 
can be used to corroborate his oral testimony 
under S. 157 438 

Execution — Decree whether without juris- 
diction— Executing Court can refer to plaint 

4965 


Objection to — Objection not raised in 

previous execution held could not be raised 
in subsequent execution 369 (l)a 

Forest Act (16 of 1927), Ss. 6 (c), 7, 17 
and 18 — Claim in respect of certain waste 
land dismissed by forest settlement officer — 
Appeal to Collector under S. 17 dismissed 
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Forest Act „ , 

— No revision filed — Civil Court cannot 
restore that land or grant compensation 
with respect thereto 37 lo 

Ss. 20 and 7 — Notification under S. 20 

published — Rights in respect of which no 
claim is preferred become extinguished 

371c 

Fraud — A purchasing receipt benami in 
name of B and taking from B sham hand- 
note only by way of security — Fact of A 
transferring handnote to C enabling G to 
obtain decree thereon against A constitutes 
fraud — B can sue A for damages — B s 
cause of action is not premature merely 
because decree has not been executed — 
Principle governing claim for contribution 
arising out of joint promises does not apply 
to claim such as B’s against wrong-doer — 
Injury to B need not ’amount to actual 
pecuniary loss — Pecuniary loss would only 
help to determine measure of damages : 493a 

Damages — Damages need not be pro- 
portionate to actual pecuniary loss — They 
can be vindictive or exemplary 4936 

Decree — When can be set aside on 

ground of fraud 180s 

Government of India Act (1919, 9 & 10 
Geo. V ,Ch. 101), S. 108 — Terms “original” 
and “appellate” in S. 108 are wide enough 
to include all different jurisdictions 326 

(1935,25 & 26 Geo . V, Ch. 42), S. 102 

(1) and (3) — Defence of India Act — Pro- 
clamation of emergency made under S. 102 

(1) was approved of by both Houses of 

Parliament — Defence of India Act is not 
ultra vires 464a 

S. 107 — Diversity and repugnancy 

are not same thing (Per Sen J.) 587a 

S. 107 — Expressions “provincial law” 

and “existing Indian law” in S. 107 do not 
necessarily mean and refer to any entire 
statute but refer also to any provision there- 
in (Per Pal J.) 587e 

S. 107 — To determine “with respect 

to” what matter legislation deals substance 
of entire subject-matter for legislation must 
be looked into and not every detailed pro- 
vision (Per Pal J.) 587 r/ 

S. 107 ( 1 ) — Words “law with respect 

to one of the matters” refer both to sub- 
stantive and procedural law (Per Sen J.) 

587c 

S. 107 (1) and (2) — S. 107 (l) and 

(2) must be read together — 8. 107 analysed 

and explained (Per Pal J.) 587 f 

S. 107 (1) — Words “with respect to 

. . . concurrent Legislative list” in S. 107 (l) 


Goverhment of India Act. <t 

qualify words “existing Indian law” — 

S. 107 (1) paraphrased in light of S. 811 

429/ 

S. 205 — . Counsel challenging certain 

provisions of Bengal Money-Lenders Act, but 
not arguing point in view of Special Bench 
decision to contrary — Court can record 
objection to enable counsel to obtain certi- 
ficate under S. 205 for appeal to Federal 

Court 

* S. 222 (2) — Judgment composed by 

Judge while on leave, is not invalid 

(SB) 4986 

-Sch. 7, List II, Item 21 — Words 


“land that is to say rights in or over land . . . 
collection of rents” in Item 21 — Scope 
explained (Per Pal J.) 58 ih 

Sch. 7, List II, Items 21 and 2 — 

Words “with respect to” in Item 2 — Mean- 
ing — Power under item 21 to legislate with 
respect to land, land tenure, relation of 
landlord and tenant and collection of rents 
— Scope explained 429a 

Sch. 7, List III, Item 4— Words “civil 

procedure” in Item 4 — Meaning of, explained 
(Per Sen J.) 587 d 

Guardians and Wards Act (8 of 1890), 

S. 17 — Person entitled to be appointed 
under personal law — That she is young 
woman of 21 years with two children or 
that her father looks after litigation held no 
disqualification 2816 

S. 17 — Welfare of minor is primary 

consideration — Appointment of woman who 
has married stranger to minor is not for- 
bidden by Mahomedan law — Such person 
only loses preferential right under Mahome- 
dan law and can be appointed guardian 
under S. 17 281c 

S. 25 — Custody explained 215a 

S. 25 — Welfare of minor not guar- 
dian’s interest is to be looked to — For health 
of minor, father’s right of custody can be 
limited — Order of District Judge allowing 
child with maternal grand parents for some 
time held proper 2166 

S. 25 — Conduct of guardian held not 

contumacious and order of fine was set 
aside 215 d 

Highway — Public right of way — Whe- 
ther there has been dedication is question of 
fact — Finding thereon is binding in second 
appeal 5056 

Public right of way — Dedication — 

Nature of — Dedication may be inferred 
from actual user — Nature and extent of 
user explained — Dedication can be presum- 
ed from long user 505c 
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Highway 

•Public right of way 


Dedication 


Father under Mitak- 


Presumption of dedication from continuous 
user is question of fact and not of law — 
Hence Court is not bound to give effect to 
presumption and hold dedication proved as 
matter of course merely because there is no 
evidence of rebuttal 50 5 d 

Hindu law — Administration of — It is not 
permissible to go beyond interpretations of 
Smritis by commentators to original 
Smritis (Per Pal Jj 31 Id 

Alienation — Father — Powers of as 

manager of estate or guardian of infants — 
Father can make binding loan — His power 
of disposal of family property to satisfy or 
secure loan is not co-extensive with power 
to make binding loan — Power to dispose of 
family property is limited to occasions spe- 
cified in Mitakshara, Chap. 1, verses 28 and 
29 (Per Pal J.) 311/ 

Dayabhaga — Maintenance — Widowed 

daughter-in-law is entitled to maintenance 
from father-in-law’s heir even to self- acquir- 
ed property whether he takes upon intes- 
tacy or by will or gift 47 4 

Dayabhaga — Succession — Brother or 

uncle living jointly after separation without 
being reunited is not entitled to preference 

— Affection by itself cannot form basis of 

preference 331a 

* Dayabhaga School — Succession — 

Married daughter though past child-bearing 
age — Her husband willing and competent 
to adopt during life-time of her father and 
actually adopting shortly after his death 

— She comes within expression married 
daughter likely to have son and is entitled 
to succeed in preference to brother’s son 265 

Debts — Necessity — Proof of — Account 

books — Non -production of — Inference — 
Mortgage by members of joint Hindu family 
— Plaintiff mortgagee alleging admission to 
him by defendant mortgagors that money 
borrowed was being spent on family tea 
garden and calling for account books from 
defendants to prove same — Defendants 
refusing to produce account books on flimsy 
grounds — Onus is on plaintiff to show that 
money raised was spent on garden — But in 
circumstances of case Court held entitled to 
presume that money was spent on family 
garden 311c 

Father — Self-acquisition — Power to 

alienate moveable and immovable is un- 
restrained (Per Pal J.) 3 lie 

• Joint family — Family property — 

Nucleus — Acquisition by member — Pre- 
sumption — Onus of proof stated 553a 


Hindu law 

Joint family — 

shara law and manager either in Dayabhaga 
or Mitakshara joint family — Powers of 
alienation of family property — Distinction 
pointed out 583 d 

Joint family — Necessity — Expression 

“ for sake of family ” is wide enough to in- 
clude expenditure in interests of or for 
benefit of joint family — Whether alienation 
by karta was for “sake of family” or “bene- 
fit of estate” or “family interests” depends 
upon facts of each case — Tea garden source 
of income to joint family — Money necessary 
to maintain garden and factory — Karta 
borrowing loan on mortgage of tea garden 
— Expenditure of loan on garden held 
justified in family interests — Transaction 
held binding on members — Members are 
not liable personally 311a 

Joint family — Father — Necessity — 

New business by karta is not necessary pur- 
pose — Father starting new business — 
Business adopted as family business — 
Minors even after attaining majority con- 
tinuing to enjoy benefits of same and claim- 
ing it as their joint business — Requirements 
of business must be deemed to be require- 
ments of family 3116 

Marriage — Rule of prohibited degrees 

stated — Mode of calculating degree of re- 
moteness explained (SB) 458a 

Marriage — Prohibited degrees— Excep- 
tions — Trigotra rule explained — In count- 
ing gotras, bridegroom’s gotra should always 
be excluded — Even if same gotra is repeat- 
ed twice, interval of three gotras is estab- 
lished — Marriage with daughter’s daughter 
of bridegroom’s mother’s sister held invalid 

(SB) 4586 

Marriage — Eligibility — Girl removed 

by three gotras from bridegroom is not un- 
marriageable even though related within 
prohibited degrees— Trigotra rule— Method 
of computation of gotras — Bridegroom s 
gotra has to be reckoned — Same rule ap- 
plies even if connexion between boy and 
girl is through Bandhu 245a 

Partition — Re-union — Re-union is not 

result of quasi contract but of real contract 

Quasi contract explained— Even re-umon 

cannot restore pre-partition legal position 

Hence necessity of special rules to define 

position consequent on re-union — Applica- 
bility of principle of survivorship to case3 
of re-union — Re-united brother, nephew or 
uncle takes not by survivorship but by spe- 
cial rule of succession 3316 
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Hindu law 

•Religious endowment 


Idol — Rights 


and position of shebait explained — Shebait’s 
right to sue is analogous to that of guardian 
of infant — Managing shebait obtaining 
decree in favour of idol and dying pending 
execution proceedings — Death of shebait 
has no further legal effect than death of 
infant’s guardian — Legal representative can 
continue execution proceedings — When there 
is none on record to carry on proceedings 
Court may strike them off and revive on 
proper cause being shown (Per B. K. 
Mukherjea J.) 390a 

Religious endowment — Permanent 

image of deity is not necessary 386a 

Religious endowment — Absolute de- 
butter held created 386c 

Religious endowment — Hindu idol — 

Nature and powers of, explained — Power of 
suing can be exercised only by its shebait 
— Person having mere right of worshipping 
has no right to sue on behalf of idol 99a 

Religious Endowment — Dedication 

held absolute gift to idol 99/ 

Religious endowment — Inalienability is 

rule — Custom to contrary must be strictly 
proved 26a 

Religious endowment — Pala — Aliena- 
bility — Custom — Sri Sri Dhakeswari mata 
of Dacca — Custom allowing alienation of 
Pala in favour of any one of three higher 
classes or sanyasins held not only prejudi- 
cial to deity but also against presumed 
intentions of founder 26 d 

Reversioner — Nature of reversionary 

right explained — Suit for protection of 
reversion must be regarded as on bohalf of 
all reversioners — Right to bring such suit 
belongs to presumptive reversioner — Con- 
tingent reversioners can be joined in afore- 
said suit — Under certain circumstances even 
remote contingent reversioner can sue — 
Reversioner thus can sue under S. 42, Spe- 
cific Relief Act, to protect corpus for ulti- 
mate benefit of persons to whom as rever- 
sioners estate shall eventually go 1676 

Widow — Income from husband’s pro- 
perty — Widow has absolute power of dis- 
posal — Widow acquiring immovable property 
out of income — Whether property is accre- 
tion to husband’s estate or stridhan depends 
on widow’s intention — Prima facie, it is 
accretion to husband’s estato — Onus — Pro- 
perty purchased from income held accre- 
tion to husband’s estato 448a 

Will — Widow — Life estate — Hindu 

testator excluding son from his properties 
— 1 1 is entire estate to pass to his widow 


law 

and after her to his son’s sons — Testator in 
defining widow’s and grandson’s interest 
using words sufficient to confer absolute 
estate upon them — Widow held took only 
life estate 571a 

Income-tax — deductions — Assessee must 
establish his claim to 268c 

Income-tax Act (11 of 1922) —Interpre- 
tation — English cases — Use of, explained 

297 a 

Interpretation — Decisions of English 

income-tax cases are not precedents under 

Indian Act 268ct 

* Ss. 10 (2) (vi) and 26 (2 )— Right to 

carry forward unabsorbed balance of depre- 
ciation allowance cannot be claimed by 
successor of business 2686 

* Ss. 10 (2) (vi) and 26 (2)— Person 

purchasing business in middle of year — 
Current depreciation allowance — Mode of 
calculation of, stated 268d 

S. 10 (2) (vi), Proviso (b)— Applica- 
bility — The allowances must bo directly 
connected with the assessee 268e 

* S. 10 (2) (ix ) — Expenditure incurred 

to defend suit in order to prevent liability 
arising in future cannot be deducted : 297 b 
Income-tax Rules, R. 35 — ‘Data’ means 
facts and materials — Rule can be applied 
only in absence of more reliablo data — 
Materials available — R. 35 method should 
not be applied 170 

Insurance Act (4 of 1938), S. 7 (1) (3) 
and (1) (e ) — As entire deposit of three lacs 
under S. 7 (l) can be divided into two parte 
instalments permited under S. 7 (3) can be 
similarly divided — S. 7 (l) (e) explained — 
Insurer need not deposit full amount under 
S. 7 (1) before claiming refund under 8. 9 

294 

Ss.9,61 — Orders passed by High Court 

under, aro appealable 5786 

Ss. 9, 7 — Order under S. 9 — Gover- 
nor-General though not party to proceed- 
ings in trial Court, can file appeal 578/ 
Ss. 9, 61 — Order under — Superinten- 
dent of insurance is entitled to appeal 

57 8(/ 

S. 110 — Object of section explained — 

It does not exclude right of appeal under 
Cl. 15, Letters Patent 578c 

Interpretation of statutes — Principle 
that general cannot derogate from special is 
not in conflict with but recognises rule that 
earlier enactment must give place to later if 
inconsistent therewith — Implied repeal is 
never to be favoured — Earlier and later 
enactments so inconsistent that they cannot 
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Interpretation of statutes 

stand together and effect cannot be given to 
both at same time — There must be implied 
repeal of earlier Act 6076 

Whether two provisions of law are 

repugnant — Test is to see if the two can co- 
exist ‘ 587 k 

Literal construction can be departed 

from if it leads to inconsistency or manifest 
injustice 4766 

It is not Court’s business to find fault 

with Legislature — It has to see whether whole 
Act can be interpreted consistently 476e 

Later legislation attaching meaning to 

words in previous Act — Interpretation ap- 
plies to old Act 4426 

Maxim “ita scriptum est” cannot be 

accepted in its rigid form — But under guise 
of interpretation Court should not substitute 
“arbitrium judicis” for “lex script a” 4296 

Same word in same section should not 

be interpreted in two different ways 3576 

Principle of ejusdem generis — Meaning 

of, explained 343# 

Retrospective effect — Intention must 

be clear from words of Act 125a 

It is not relevant to refer to or to rely 

on provisions of one statute while construing 
another especially when it is not in pari 
materia 476 

Jurisdiction — Consent or waiver by party 
cannot confer jurisdiction not possessed by 
Court — Absence of leave under Cl. 12, Let- 
ters Patent (Calcutta), goes to root of Court’s 
jurisdiction over subject-matter of suit — 
No consent or waiver by defendant can cure 
defect 496c 

Land Acquisition Act (1 of 1894), S. 26 
(2) (as amended in 1921) — Sub-s. (2) of 
S. 26 cannot be taken as a part of the Cal- 
cutta Improvement Act of 1911 5696 

S. 30 — Reference under S. 30 — Court’s 

jurisdiction is confined expressly to dispute 
referred to by Collector — Person claiming 
share in compensation money who was not 
party to proceeding before Collector cannot 
be made party to apportionment case 53 
Landlord and tenant — No written lease 
creating tenancy — Nature of tenancy how 
determined stated 4866 

Kabuliyat by It in landlord P’s favour 

— On transfer of kabuliat land by It, It to 
pay as chouth one-fourth of sale price to P 
1 — All terms of kabuliat to be binding on 
parties and their representatives — On failure 
to pay chouth P entitled to khas possession 
of land — On P’s death his widow selling 
land to B who mortgaged it by conditional 
sale to D — No chouth having been paid P 


Landlord and tenant 

obtaining decree for same and purchasing 
land in execution thereof subject to D’s 
mortgage — Foreclosure suit by D — P im- 
pleaded not as landlord but as purchaser of 
equity of redemption — P setting up claim 
to chouth — Claim not considered as no 
court-fee paid — D’s suit decreed and D put 
in possession — Subsequent suit by P against 
D for possession on ground of failure to 
pay chouth or alternatively for amount of 
chouth — Terms of kabuliat held perfectly 
valid — Mortgage to D coupled with D’s 
foreclosure decree and his possession held 
amounted to transfer within kabuliat — D 
held bound to pay chouth — P held entitled 
to eject D 452(2)a 

Rent suit — Tenant alleging that ten- 
ancy being niskar no rent was payable — 
Prior to suit in petition for execution of 
decree against tenant landlord describing 
holding as lakheraj — No rent realized prior 
to suit — Long inaction on part of successive 
landlords coupled w 7 ith admission in execu- 
tion petition made before trouble as to 
tenant’s status had arisen held sufficient to 
establish tenancy as niskar 445/ 

Mere denial of landlord’s title by ten- 
ant does not put an end to tenancy — Land- 
lord has option — No intention on landlord’s 
part to end tenancy — Tenancy subsists 356a 

Ejectment suit — Plaintiff alleging that 

notice served was sufficient to determine 
tenancy — Onus is on plaintiff to establish 
that notice expired with month or year of 
tenancy 341a 

Tenancy-at-sufferance or at will — 

What is and how created — Tenancy created 
by contract cannot be characterised as at will 
or at sufferance 3416 

Revenue free and rent free lands — 

Distinction between — Importance of such 
distinction explained 309a 

Fair rent — What is ; explained 233/ 

Rent — Arrears of — Interest on — 

Stipulation to pay according to law — Rate 
contemplated is that laid down by S. 67, 
Ben. Ten. Act 2226 

Letters Patent (Calcutta), CL 12 — Suit 

on mortgage — Part of mortgaged property 
outside jurisdiction — No leave under Cl. 12 
obtained — Decree is nullity — Executing 

Court must refuse to execute it 496a 

Cl. 12 — Suit for injunction preventing 

party from removing materials lying on land 
outside jurisdiction of Court is not suit for 
land — Relief can be granted 382c 

Cl. 15 — Leave to appeal can be given 

ex parte 606a 
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Letters Patent (Calcutta) 

CZ. 15 — Single Judge of High Court 

hearing second appeal cannot entertain appli- 
cation for extension of time under O. o. 
Limitation Act, for filing Letters Patent 
appeal— That is a matter for Division Bench 
constituted by Chief Justice ' 6066 

.Cl. 15 — Application under S. 5, Limi- 
tation Act, for extending time for filing 
Letters Patent appeal under Cl. 15 — Order 
granting application without giving respon- 
dent opportunity to be heard is irregular 

606c 

Cl. 15 — “Judgment” — Order under 

S. 9, Insurance Act, is judgment 578<2 

Cl. 15 — “Judgment” — Order under 

S. 61, Insurance Act, is judgment 578c 

Limitation Act (9 of 1908), S. 20 — Surety 
—Whether payment by principal debtor 
would keep alive the debts against surety 
under S. 20 (Qucere) 2516 

S . 21 — Co-con tractor — Payment by a 

co-contractor would not entitle the creditor 
to get an extension of time as against other 

co- contractors 251c 

S. 29 (2) (a) — Words ‘ expressly 

excluded” in S. 29 (2) (a)— Meaning— Words 
“and not afterwards” in S. 535 (2), Bengal 
Municipal Act, do not amount to express 
exclusion within S. 29 (2) (a), Limitation 
Act — S. 15 (2), Limitation Act, applies in 
computing limitation under S. 535 (2), Bengal 
Municipal Act 5446 

Arts. 56 and 120 — Pleader and client 

No contract as to payment of fee — Pleader 

to submit bill at conclusion of his employ- 
ment in case and to be paid such charges as 
client considered reasonable — Suit by pleader 
to recover fee held governed by Art. 56 and 
not Art. 120 444 

Art. 110 — Patnisold on 15th May 1983 

for arrears of rent of 1839 B. S. — Sale sot 
aside on 1st June 1936 and patnidar restored 
to possession immediately — Suit for arrears 
of rent for 1339 B. S. on 9th August 1987 
held within time 222a. 

Arts. 110 and 115 — Suit for rent based 

on kabuliat — Art. 110 and not Art. 115 
applies 222c 

Arts. 120, 36 and 115 — Conditions 

requisite for applicability of Art. 36 explained 
— Receiver appointed under O. 40, Civil 
p. C. — Suit for account against, is governed 
by Art. 120 — Neither S. 10 nor Arts. 36, 
115 or 89 apply 4886 

Art. 120 — Receiver appointed undor 

O. 40, Civil P. C., submitting accounts — 
Exceptions to — Court coming to conclusion 
that enquiry into Receiver’s management 


Limitation Aot ...... . . 

should be conducted not by itself but in 
separate suit— Leave to sue given to named 
individual — 'Right to sue accrues to plain- 
tiff when leave to sue Receiver is given by „ 
Court appointing him — Such leave is essen- 
tially different from leave to sue Receiver 
given to person who could have sued any 
one or all parties to litigation in which 
receiver was appointed in respect of any 
item committed to charge of Receiver 
Cause of action in such case when arises 

explained 4:836 

_Art. 120 Right to sue when accrues 

stated m 48 3 / 

Arts. 134=3, 144 and S. 28— Transfer 

by mutwalli of wakf property— Limitation 
under S. 28 cannot run until alienor ceases 
to be mutwalli by death or otherwise lk 

Art. 142 Phrase “discontinuance of 

possession” in Art 142 — Meaning of -Maho- 
medan creating wakf of his properties, ap- 
pointing himself as mutwalli and his son 
after him — Wakif continuing in possession 
as mutwalli till death — On wakif s death, 
his daughter suing her brother for partition 
of her share in her father's properties on 
ground that wakf was invalid — Brother as- 
serting wakf to be valid and elaiming to be 
in possession as mutwalli — Suit being within 
12 years of wakif’s death when right to sue 
accrued to plaintiff held within time 
Art. 142 held inapplicable 180p 

Art. 144 — Hindu lady on disappear- 
ance of her husband coming in possession of 
his property — Her possession is not adverse to 
her husband but is on his behalf : (SB) 49 Sj 
Arts. 144, 142 and 146 A — Applicabi- 
lity— Words “dispossessed” or “discontinued 
the possession” in Arts. 142 and 146 A — 
Meaning of — Suit for possession by Union 
Board constituted under Bengal Village 
Self-Government Act in respect of strip of 
land which it claimed as part of public road 
—Defendant found in possession from before 
date of establishment of Board — Suit held 
governed by Art. 144 and not Art. 146A 

S. 23, Limitation Act, held did not apply 

151 

Art. 178 (as amended by Arbitration 

Act of 1940) — Effect of amendment — 
Art. 178 applies to applications under Arbi- 
tration Act for obtaining filing of award and 
not to filing of award itself — No application 
to obtain filing of award — Award actually 
filed more than 90 days after it was made 
though sent to Court for that purpose long 
before actual act of filing — Art. 178 held 
inapplicable 542 
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Limitation Act 

Art . 181 — Art. 181 applies only to ap- 
plications under Civil Procedure Code — 
Decree-holder dying pending execution — 
Application by legal representative for sub- 
stitution is not one under Civil Procedure 
Code but one invoking inherent powers of 
Court — Application invoking inherent 
powers of Court under S. 151 is not one 
under Civil Procedure Code and hence is not 
governed by Art. 181 or any other Article — 
Court when will exercise inherent power stat- 
ed — Construction of S. 151, Civil P. C. : 390c 

* Art . 182 (5) — Subsequent to mort- 

gage decree, area of mortgaged property 
assigned to another Court — Execution appli- 
cation filed in latter Court is not one made 
to proper Court and does not save limitation 

321e 

* Art . 182 (6 ) — Decree coming within 

prohibition of S. 48, Civil P. C. — Art. 182 (6) 
cannot be availed of 255a. 

Mahomedan law — Guardianship — Mater- 
nal aunt has a preferential right to the 
custody of minor over step-mother of the 
father of the minor 281a. 

Wakf — Shia — Conception of, explained 

— Wakf is not completed until giving of 
possession — Wakif himself appointing mut- 
walli — Change of possession — Proof of stated 

180a 

Wakf — Shia — Change of possession is 

question of fact 1806 

Wakf — Shia — Validity — Wakf follow- 
ed by delivery of possession by wakif to 
mutawalli — No intention on wakif’s part to 
divest himself of ownership — Real intention 
to utilize wakf as shield against claims — 
Wakf is invalid 180c 

Wakf — Shia — Conditions which wakf 

property must satisfy in order to make wakf 
valid, stated 180d 

Wakf — Shia — Delivery of possession 

does not necessarily mean physical delivery 
— Wakf of property subject to lease is valid 

180e 

Wakf — Shia — Validity — Conditions 

which wakf to be valid must satisfy, stated — 
Wakf by will is valid provided appropriation 
is not postponed later than wakif’s death 

180/ 

Wakf — Shia — Creation of reserve fund 

does not invalidate wakf — Provision for 
acquisition of properties from reserve fund 
does not amount to creation of wakf in 
future of those properties — Acquired pro- 
perties become wakf properties 180g 

Wakf — Shia — Validity — Wakif cannot 

“eat out of wakf” — Wakif becoming mut- 

1942 Indexes (Cal.) — 5 a (4 pp.) 


Mahomedan law 

walli — He is entitled as mutwalli to re- 
muneration fixed for mutwallis generally in 
wakf — Rule that wakif qua mutwalli cannot 
reserve to himself salary more than fixed for 
mutwalli’s generally, explained — Two classes 
of mutwallis with different scales of re- 
muneration are permissible 1806. 

Wakf — Shia — Validity — Immediate 

and not postponed substantial dedication to 
charity — Wakf is valid — Dedication to 
charity held not illusory 180i 

Wakf — Shia — Mutwalli — Remunera- 
tion — Limitation that mutwalli’s remunera- 
tion should not exceed l/10th of net income 
explained — Test for determining whether re- 
muneration fixed by wakif for himself as 
mutwalli is justified, stated — Reservation of 
5/ 10th of wakf income as mutwalli’s re- 
muneration held valid 180/ 

Wakf-alal-aulad — Shia — Validity — 

Provision for small pension for faithful ser- 
vants does not invalidate wakf 180Z 

Wakf — Mutwalli — Adverse possession 

— Wakf void — Mutwalli’s possession is on 
behalf of persons entitled 180# 

Wakf — Wakif’s daughter, pardanashin, 

receiving money under form of receipt stating 
that she was receiving it in terms of wakf- 
nama — Receipts held did not amount to 
relinquishment of her inheritance by daugh- 
ter — Wakf found invalid — Effect of receipts 
stated 180 s 

Wakf — Phrase “Kar-i-khair” — Mean- 
ing of — It is entirely different from word 
“dharam” in Hindu will 18066 

Wakf — Cypres doctrine explained 

180cc 

Wakf — Mutawalli — Remuneration — 

Whether wakif’s salary as mutwalli is larger 
than that fixed by him for succeeding mut- 
wallis — It is doubtful whether amount 
which succeeding mutwallis were to take a3 
beneficiaries can be considered (Quczre) 

180 dd 

Wakf — Objects must be indicated with 

reasonable certainty 180ee 

Wakf — Public and private wakf — Test 

— Wakf held public and valid 16 

Mortgage — Usufructuary — Covenant to 
indemnify does not aftect 522a 

Mortgage by conditional sale, out and 

out transfer and sale coupled with condition 
of repurchase — Distinction — Mortgage by 
conditional sale— Mortgagor suffering fore- 
closure decree to be passed against him — 
Transaction amounts to execution of sale in 
favour of mortgagee 452(2)6 
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Mortgage 

Suit on Some of persons interested 

in equity of redemption not impleaded or 
impleaded after limitation — Whole suit 
should not be dismissed — Plaintiff is en- 
titled to proportionate share of mortgage 

money against persons on record ( Obiter) 

226 a 

Mortgage decree — Execution of — Exe- 
cution held time- barred by trial Court 
Appeal by decree- holder dismissed against 
some of judgment- debtors for non-payment 
of process fees — Whole appeal should not 
be dismissed — Execution against remaining 
judgment-debtors can be taken only for pro- 
portionate amount and not for entire decree 
amount 2266 

Mortgagee of undivided share of one 

cosharer — Rights of — Partition among 
cosharers — Mortgagee’s security is limited 
to divided share of mortgagor — But parti- 
tion must be fair aqd proper — Onus is on 
person relying on partition 158 d 

Subrogation — Plea of — Averments in 

pleading held insufficient to found plea of 
subrogation 158/ 

Prior and puisne mortgagees — Prior 

mortgagee, not aware of puisne mortgagee’s 
rights, obtaining decree without impleading 
puisne mortgagee — Sale in execution — 
Purchaser acquires title subject to puisne 
mortgagee’s right of redemption — Terms on 
which puisne mortgagee can redeem, stated 

188a 

Redemption — Sale in execution of prior 

mortgagee’s decree — Purchaser in possession 
for long time — Terms on which puisne 
mortgagee should be allowed to redeem stated 
— Interest on decretal amount held not to 
be allowed 188c 

Motor Vehicles Act (4 of 1039), S. 123 — 
Accused returning fares to passengers may 
be regarded as conductor 426 (l)a 

S. 123 — Statement by co-accused that 

accused was conductor is no evidence against 
accused — Prosecution should ask for sepa- 
rate trial and examine co-accused as witness 
if they wish to rely upon statement 

426 (1)6 

Mussalman Wakf Validating Act ( 6 of 

1913), S.3, Proviso — Object — Construction 
— S. 3, Proviso does not effect any change in 
Muslim conception of wakf-alal-aulad but 
simply states what Muslim law is — Effect 
of S. 8, Proviso must be judged by prin- 
ciples propounded by Muslim jurists — Two 
distinct principles stated — Religious, pious 
or charitable purposes in S. 8, Proviso need 
not ho expressly stated in wakfnama — If 


Mussalman Wakf Validating Aot 

any of those purposes can be implied from 
wakfnama S. 3, Proviso is complied with—- 
Ultimate gift to “proper acts of charity” 
held implied gift to the poor 180m 

S. 3 , Proviso — Shia wakf-alal-aulad — 

Wakf deed manifesting overriding intention 
to charity on failure of wakf’s descendants 

Cvpres doctrine applies — Wakf is valid 

180rt 

Ss. 4 and 3— Shia wakf— On extinction 

of line of wakif’s children half of share 
reserved for their benefit to be spent on 
“proper acts of charity’ — Gift to charity 
held neither remote nor illusory 180/c 

Negotiable Instruments Aot (26 of 1881), 

S 5 Post dated cheque is bill of exchange 

562a 

* S. 7 Marking of cheques as good for 

payment by bank amounts to acceptance 

5626 

Partition — Costs — Party and party costs 
after preliminary decree are most peculiar — 
They are not payable in net partition by 
client to his attorney but are paid out of pool 
created by Commissioner 46ScZ 

“Gross” and “net” partitions — Distinc- 
tion — Merits and demerits considered — Net 
partition is general rule — Specimen set of 
accounts showing manner in which net 
partition should bo managed indicated — 
Adjustment of costs and accounts how to be 
made explained 300a 

Partition is one and indivisible — With- 
out bringing in receiver’s account no final 
return can be made — Classified statement of 
accounts to be maintained by Receiver and 
Commissioner, stated 8006 

Preliminary decree — Form and con- 
tents indicated 300c 

Partnership Aot (9 of 1932), S. 69 (2 ) — 
Firm registered — Retirement of partner dis- 
solves firm — Partners shown in register as 
partners — Firm so far as registration is con- 
cerned must be deemed to be registered and 
can sue 76c 

Penal Code (45 of 1860), S. 96 — Right of 
private defence — Onus — When a right of 
private defence is set up the onus is on the 
party setting up that defence to prove it: 4856 

Ss. 302, 326, 324 and 109— A 1 s cattle 

damaging D's crops — While D was taking 
cattle to pound A, B and C coming to rescue 
cattle — During scuffle between B and G on 
one side and D on other A suddenly taking 
out pocket knife which ho happened to carry 
in his waist and stabbing D as result of 
which D died — Whole incident of stabbing 
sudden and spontaneous — A held guilty 
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Penal' Code 

under S. 826 and not S. 802 — B and G held 
guilty under S. 323 and not Ss. 324 and 109 
x 426 (2) 

S. 302 — Murder — It is not obligatory 

on prosecution to prove adequate motive: 36a 

S. 324 — Accused’s brother interfering 

with ploughing of land by labourers who 
claimed to have taken settlement of same 
from accused — Accused deliberately sending 
for his gun and firing at his brother who 
was struck by several pellets — Accused prose- 
cuted under S. 324 — Findings which Magis- 
trate ought to have come to, stated 435a 

S. 405 — Place of failure to account or 

dispose of property as per contract does not 
give jurisdiction for trial of offence under 
S. 405 57 5b 

* S. 405 — Criminal breach of trust — 

Place neither of entrustment nor of conver- 
sion — Offence is not triable at such place 

575c 

S. 411 — Stolen articles found in room 

— Prosecution alleging A and B to be in 
joint possession of room — Finding that B 
was not joint occupant must be based on 
positive evidence that he was not in joint 
possession — It cannot be based on inade- 
quacy of prosecution evidence 440a 

S. 411 — Stolen articles found in room 

— Accused sole occupant of room — He can- 
not be taken to be aware of all articles found 
in room — Points to be considered by Judge 
stated — Accused’s failure to prove that he 
had guests previous to search is not sufficient 
to preclude possibility of other persons intro- 
ducing stolen goods in room 4405 

Possession — Ingredients of — Both occupa- 
tion and intention are necessary to constitute 
possession — If either occupation or intention 
ceases, the possession is destroyed 611a 
Practice — Appeal — Point relating to estop- 
pel raised in written statement not pressed 
in trial Court — It cannot be raised in appeal 

586 b 

New plea — Plea depending upon facts 

which were not put in issue in the lower 
Court cannot be allowed at appellate stage 

559c 

Judgment — Provisional judgment can 

be subsequently modified (SB) 498c 

• Duty of appellate Court laid down 

(SB) 4987t 

New plea — Appeal — No prayer for 

mesne profits made in plaint — Defendant 
confessing judgment at hearing — Question 
of mesne profits held should not be allowed 
to be raised in appeal as it would be unfair 
to defendant 371^ 


. R. 1942 Calcutta 

Practice 

Judicial order cannot be passed behind 

back of party affected 215c 

New plea — Appeal — Point that party 

had relinquished his claim to inheritance 
cannot be raised for first time in appeal 

180r 

Appeal — Preliminary and final decrees 

passed — Appeal from preliminary decree — 
Appellate Court can give necessary and con- 
sequential directions regarding final decree 

153a 

New plea — Appeal — Plea that party 

was purchaser at rent sale cannot be raised 
for first time in appeal 138e 

Analogy — Use of, meaning explained 

99 d 

Presidency Small Cause Courts Act (15 

of 1882), S. 19 — Suit by A against B and 
G — A claiming to be cosharer with C of cer- 
tain premises and that B was tenant of 
premises under him and C — A claiming his 
share of rent from B and in alternative 
from G — Suit held cognizable by Small 
Cause Court 530a 

Presidency Towns Insolvency Act (3 of 
1909), Ss. 17 and 52 (2) ( b ) — Father and 
sons constituting Mitakshara joint Hindu 
family — Father adjudicated insolvent — 
Undivided interest of sons in joint estate 
does not vest in the Official Assignee under 
S. 17 — But father’s power to make sons’ 
interest liable for bis untainted debts vests 
in Official Assignee under S. 52 (2) (b) 

538 a 

S. 23 — Effect of annulment stated 

150a 

S. 23 — Adjudication annulled — By 

order assets to remain in bands of Official 
Assignee — Assets not in hands of Official 
Assignee held not affected 1505 

S. 28 (2 ) — Official Assignee’s function 

is primarily administrative but judicial 
powers are given in matters like proof of 
debts — In exercising judicial powers, Official 
Assignee is Court within S. 195 (l) (b), 
Criminal P. C. — In accepting or rejecting 
proof of debt for purposes of S. 28 (2), 
Official Assignee acts as Chairman of meet- 
ing He is therefore not Court within 8. 195 

(1) (b), Criminal P. C. 79a 

S. 28 (2) — Insolvency proceeding is 

proceeding within S. 195 (l) (b), Criminal 

p. C. Proceeding for composition is one in 

relation to insolvency proceeding — Conse- 
quently, use by debtor of false affidavit with 
knowledge of its being false in proceeding 
for composition constitutes offence within 
S. 195 (1) (b), Criminal P. C. 19d 
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Presidency Towns Insolvency Act 

S, 30 — After adjudication, debtor can 

settle with his creditors only by composition 
under Act 795 

S. 30 — Adjudication annulled on 

approval of scheme — Court retains jurisdic- 
tion to give effect to it 79c 

S. 55 — S. 55 does not apply to pro- 
perty over which insolvent as karta or 
trustee has disposing power 342(2) 

Provident Funds Act ( 19 of 1925), S.3(l) 
— Provident fund of subscriber becomes 
attachable as soon as it is paid to him — 
Railway servant, R on retirement filling 
necessary form asking for payment of his 
provident fund money — Railway authorities 
requesting Reserve Bank to send cheque to 
Thomas Cook and Sons, Calcutta — B's de- 
cree-holder obtaining order on Thomas Cook 
attaching money — Thomas Cook sending 
cheque to railway authorities on ground that 
B had no account with them — Money held 
by railway in suspense account — Application 
by decree-holder for attachment — Whether 
money was paid to subscriber — Test indi- 
cated 292 

Provincial Insolvency Act (5 of 1920 ) — 
Construction — In construing Act, Court 
must confine itself to its express provisions 

5335 

S. 4 — Proceeding under S. 4 can be 

conducted by receiver alone and not by cre- 
ditor — Court cannot act suo motu under 
S. 4 — Procedure to bo adopted by creditor 
wishing to move under S. 4 indicated 584 

S. 28 — Insolvent’s right to receive 

maintenance under will — Monies accrued 
due vest in receiver — Insolvent can apply to 
Court for giving him allowance out of such 
money 241c 

Ss. 28 ( 2) and 2 ( d ) — Mitakshara joint 

family consisting of father and sons — Father 
adjudicated insolvent — Whether father’s 
power to make sons’ interest liable vests in 
Official Receiver under S.28(2) ( Queer e ) :533c 

Ss. 28 ( 2) and 2 ( d ) — Words “for his 

own benefit” in S. 28(2) — Moaning — Joint 
Dayabhaga family — Insolvency of manager 
— Manager’s power to sell interest of other 
coparceners for satisfaction of joint dobts 
does not vest in receiver under S.28(2): 533c 
S. 75 ( 2) — “Person aggrieved” — Mean- 
ing of explained — Person given maintenance 
under his father’s will — Mortgage of such 
rights and insolvency — Official Receiver 
challenging mortgages —Decision of lower 
Court that mortgages not invalid — Debtor 
hold “aggrieved person” and entitled to 
appeal 241a 


Provincial Small Cause Courts Aot (9 of 

1887), Sch. 2, Art. 35 ( ii) — Suit by plain- 
tiff for damages for wrongful cutting of trees 
standing on his land by defendant — Suit 
falls under Art. 35 (ii) 544a 

Receiver — Suit for partition of joint estate 
between members of family — Bank creditor 
of family appointed receiver — Title remains 
vested in family — Family executing convey- 
ance in favour of bank for liquidating its 
debts — Fact that bank qua receiver joins in 
conveyance does not substantially alter 
nature of transaction 556c 

Religious endowment — Management — 
Ordinarily shebaits must act as body or 
person authorized should act — But some of 
shebaits can act without consent of others 
provided the latter are disqualified or have 
done something detrimental to interests of 
deity — Ejectment notice by some of shebaits 
— Other shebaits not associating in notice 
but not proved to be disqualified or to have 
done anything detrimental to deity — Notice 
is invalid "295 b 

Res judioata — Principles of — Applicability 
— Previous proceeding must be in nature of 
suit and not summary one 4455 

Co-defendants — Essentials for applica- 
bility of doctrine stated 925 

Difference between doctrine of res judi- 
cata and estoppel, explained 92 d 

Decision on point without jurisdiction 

is not res judicata lc 

Revenue records — Value of — Entry made 
upto particular year is not inadmissible on 
question relating to subsequent years: 378 a 
Sea Customs Act (8 of 1878), Ss. 30 and 
29 — Charge under S. 420, Penal Code, 
against accused for causing false declaration 
to be made of real value of goods — Essentials 
to bo proved by prosecution stated 351a 

S. 30 ( b)— Construction — Real value 

— What is, explained — Nature of proof 
required, stated 3615 

Solicitor and client — Costs — Attorney 
practising on Original Side of High Court 
can ask High Court to direct that personal 
property recovered under judgment obtained 
by his exertions stand security for costs of 
recovery —Power to make aforesaid order is 
discretionary — Fund in Court — Solicitor’s 
lien is absolute charge thereon — Order direct- 
ing payment to parties out of fund in Court 
cannot bo said to override attorney’s lien or 
show that attorney has waived it — Assertion 
of his lion by attorney against client on 
whose behalf be is applying for payment of 
fund in Court is improper 76a 

Firm of solicitors dissolved — Dissolu- 
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Solicitor and client 

tion amounts to discharge of solicitors by 
themselves — But they do not lose their lien 
over fund in Court recovered by their exer- 
tions before dissolution 766 

Special Marriage Act (3 of 1872), Ss. 2 
(3), 10 and Sch. 2 , Bengal Forms Nos . 1622 
and 1623 — Words “when the parties are of 
full age’* in Form No. 1622 and words “when 
bridegroom is of full age and bride minor” 
in Form No. 1623 are misleading — Marriage 
between bride below 21 years and bridegroom 
above 21 years solemnised in Form No. 1622 
without bride’s father’s consent is invalid: 42 a 

Specific Relief Act (1 of 1877), S. 42 

Partition suit — Receiver appointed — Mort- 
gage by receiver with Court’s permission— 
Mortgagee obtaining decree against receiver 

and putting same into execution Suit by 

owners of property against mortgagee and 
receiver for declaration that mortgage decree 
did not bind them or estate in charge of 
receiver — Subsequently, on application of 
plaintiffs Court impleading purchaser at sale 
in execution of mortgage decree without 
saying anything about plaintiffs’ prayer for 
possession — Plaintiffs* failure to ask for 
further relief by way of permanent injunc- 
tion at time of institution of suit restraining 
mortgagee decree-holder from proceeding 
with execution of his decree did not render 
suit incompetent under S. 42— Nor did their 
failure to press for further relief for posses- 
sion at time of impleading auction purchaser 

render suit incompetent under S. 42 Nor 

was there any omission on plaintiffs’ part to 
pray for any available relief 394a 

S. 42 — Scope — Suit for declaration that 

certain endowment was for upkeep of imam- 
bara, for celebration of religious ceremonies 
therein and for benefit of Shia community 
and not for any secular uses and for injunc- 
tion directing defendant to act in future 
according to declaration sought — Suit does 
not fall under S. 42 — Suit held under general 
law for mandatory injunction, declaratory 
prayer being introductory thereto 343z 

S. 42— Scope — Words “legal character” 

include status of person — Suit for declaration 
that plaintiff’s marriage with defendant is 
dissolved by her conversion to Islam is 
maintainable under S. 42— Court’s power to 
grant declaration is discretionary and will be 
used with caution — If declaration is suffi- 
cient to end dispute between parties Court 
should grant it — Cases where declaration 

may be made in matters of divorce stated 

Plaintiff, seeking declaration of dissolution 
of her marriage, not domiciled in India- 
1942 Indexes (Cal.) — 5b (2 pp.) 


Specific Relief Act 

Defendant husband non-resident foreigner 
not submitting to Indian Court’s jurisdiction 

Declaration held would not end dispute 
between parties and hence should not be 
granted (Per Nasim Ali J .) (SB) 3256 

-S. 42 — Injunction is discretionary 

Plaintiff out of possession not asking for 

possession against defendant in possession 

Injunction will not be granted 24 5d 

S. 42 — Plaintiff settling ferry with 

defendant— Suit for declaration that defen- 
dant had no right to carry on ferry — Proper 
consequential relief is injunction and not 
ejectment 13g c 

S. 42, Proviso — Words /‘further relief” 

in S. 42, Proviso — Meaning — Plaintiff out 
of possession suing for declaration of his 
title— -Defendant in possession and denying 
plaintiff’s title — Recovery of possession is 
further relief” — Plaintiff out of possession 
Defendant not in possession or in position 
to give possession — Injunction is “further 
relief” 245c 

Stamp Act (2 of 1899), S. 36 — Objection 
cannot be raised in appeal for.first time: 562c 
Succession Act (39 of 1925), S. 2 (b) — 
Codicil should be proved in Court in which 
probate of will has been obtained 283c 

-S. 213 — Construction — Scope In 

India intestacy is general rule — Plaintiff is 
entitled to succeed by inheritance unless 
valid disposition of suit property is proved 
Defendant whether he be legatee, execu- 
tor or third person must prove will in order 
to defeat plaintiff’s claim — This he cannot 
do under S. 213 without taking probate — 
Unprobated will however can be looked into 
for collateral purpose 401 

S. 227 — Fxecutor can sue without 
probate — But executor who has not obtained 
probate can be sued only when he has 

intermediated with testator’s estate S.227 

does not apply to cases of representation in 
suits w 571c 

■ S. 263 — Proceedings for probate held 
not defective in substance 2366 

S. 271 — High Court can exercise dis- 
cretion under S. 271 — Discretion when 
exercisable, stated 283c 

Ss. 271 and 270 — Probate action 

Concurrent jurisdiction — Points to be consi- 
dered in avoiding conflict stated — Two sets 
of proceedings for probate going on at same 
time, in Oudh Chief Court for probate of 
will and in Calcutta High Court for probate 
of will and codicil — Proceedings in Calcutta 
High Court held should be stayed 283d 
S.273 — Expression “civil proceedings” 
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Succession Act 

in S. 8 (24), General Clauses Act — Meaning 
— Oudh Chief Court is High Court within 

Section 273 t 28Sb 

S. 283 (1) (c)— Person on whom cita- 
tion is served is bound by probate proceed- 
ings even if he stands by ^88a 

Sylhet Tenancy Act (Assam Act) (11 of 

1936 ), S. 204 — Ejectment suit by landlord 
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Appeal No. 234 of 1934, Decided on 28th May 
1941, from original decree of Sub- Judge, First Court, 
24-Parganas, D/- 31st May 1934. ( 

(a) Adverse possession — Plaintiff out of pos- 
session basing claim mainly on adverse posses- 
sion — Finding that plaintiff was bona fide 
purchaser for value alone is not sufficient to 
entitle him to decree — He can succeed only on 
strength of his title. 

Where in his plaint the plaintiff who is out of 
possession does not claim that he was bona fide 
purchaser for value and bases his case mainly on 
adverse possession of the disputed property, the 
finding that he was a bona fide purchaser for value 
alone would not be sufficient to entitle him to a 
decree. He can only succeed on the strength of his 
own title. [P 9 c,d] 

(b) Mahomedan law — Wakf — Public and 
private wakf — Test — Wakf held public and 
valid. 

For the validity of a public wakf the property 
dedicated by the wakif should be substantially 
dedicated to charitable purposes, and if it is re- 
garded as a private wakf, the ultimate benefit must 
be reserved for the poor or for some religious, pious 
v or charitable purpose of a permanent character as 
laid down by the Mussalman Wakf Validating Act. 

[P 10c,d] 

J created a wakf in 1876 for the purpose of 
maintaining a mosque and a burial ground and 
also for certain pious purposes. The income of the 
dedicated property was stated to be Rs. 1360 per 
annum. The deed provided that the original mut- 
wallis should be J himself and his wife and should 
receive respectively Rs. 40 and Rs. 30 per mensem. 
The only allowance of a purely secular character, 
which was contemplated under the deed, was one 
1942 C/1 & 2 


of Rs. 30 per mensem during the life of J’s son U . 
The wakif further stated, “If my said wife or my 
said son U dies, the moneys on account of their 
monthly allowances will merge in and revert to the 
wakf, and be applied in the pious acts mentioned, 
thereby increasing the amount of expenditure 
thereon. Properties will be purchased with the sur- 
plus of the wakf funds and the profits thereof spent 
in pious acts.” In 1880, after the death of his wife, 
J executed a second wakfnama by which he ap- 
pointed himself as the sole mutwalli of the wakf 
properties during his lifetime, and provided that 
after his death he should be succeeded in that capa- 
city by his son U. J died in 1884 and was suc- 
ceeded as mutwalli by U. In 1908 U executed a 
wakfnama in which he set out in detail a list of 
the various properties which had been made wakf 
by his father J and included therein two properties 
which he himself added to the endowment in favour 
of the mosque built by bis father. He made cer- 
tain provisions for the future appointment of mut- 
wallis and also for certain expenditure in connexion 
with pious and charitable purposes. It was his 
intention that expenditure connected with such 
purposes which had been expressly prescribed in 
his father’s wakfnamas should be continued, al- 
though certain additional items were mentioned, 
e. g., oil, candles and a carpet for the mosque, 
provision for the sacrifice of a cow at tbe time of 
Bakrid, Rs. 500 per annum for charity, Rs. 500 per 
annum for distribution to the poor on the occasion 
of Bakrid and Rs. 250 per annum for giving feasts 
to the poor. He further made provision for the pay- 
ment of allowances to the members of his family 
and for sundry expenses of a secular nature. With 
any surplus remaining after defraying all the ex- 
penses of the wakf estate, other properties were to 
be purchased and included in the wakf estate : 

Held that the wakf created by J in 1876 was a 
public one and perfectly valid and the wakf of 1880 
was nothing but a re-affirmation of the previous 
wakf of 1876. [P 10 6] 

Held further that the wakf created by JJ in 1908 
was also valid : (T6) 3 A I R 1916 P C 86, Bel. on. 

[P 126] 

(c) Res judicata — Decision on point without 
jurisdiction is not res judicata. 
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No adjudication on a point with reference to 
which a Court has no jurisdiction can operate as 
res judicata : 28 Mad 42 (P C) and (’40) 27 A I R 
1940 P C 222, Rel. on. [P 13a] 

(d) Civil P. C. (1908), S. 92 — Declaration as 
to validity of wakf and that suit properties be- 
long to wakf is beyond S. 92 — Court can grant 
relief even if some of reliefs claimed could only 
be obtained under S. 92. 

The reliefs by way of declaration as to the validity 
of a wakf and that the suit properties belong to 
the wakf are matters beyond the scope of S. 92 and 
the Court has jurisdiction to grant relief in respect 
of the same even if some of the reliefs claimed 
could only be obtained in a properly constituted 
suit under S. 92 : (’28) 15 A I R 1928 P C 16, Rel. 
on. [P 13 /] 

(e) Civil P. C. (1908), S. 11 — Several issues 
framed — Decision on issue which supports 
ultimate decision in case is res judicata between 
parties — Decision on issue not supporting ulti- 
mate decree —It cannot operate as res judicata. 

Where several issues have been framed, the deci- 
sion on each issue which supports the ultimate 
decision in the case must be regarded as res judi- 
cata between the parties to the suit : 24 Cal 900 ; 
(’14) 1 A I R 1914 Cal 352 ; (’30) 17 A I R 1930 Cal 
810 and (’15) 2 AIR 1915 Mad 864, Rel. on; (*25) 12 
AIR 1925 Cal 996 and 17 All 174, Not approved ; 
(’27) 14 A I R 1927 P C 128, Expl. [P 14a] 

Therefore, a decision on one of the issues to the 
effect that the wakf is invalid which supports the 
ultimate decree that the suit should be dismissed 
operates as res judicata. [P 137i] 

If a decision on an issue does not support the 
ultimate decree, such decision cannot operate as 
res judicata between the parties to the suit : 11 Cal 
301 (P C); 13 Cal 17 ; 18 Cal 647 ; (’22) 9 A I R 
1922 P C 241 and (’24) HAIR 1924 Cal 600, Rel. 
on. [P 14c] 

Consequently a mere expression of opinion as to 
the invalidity of a wakf even if it can be regarded 
as finding cannot operate as res judicata in favour 
of the defendant when it does not support the ulti- 
mate decision that the declaration sought by the 
plaintiff with regard to the validity of the wakf 
should be refused. [P \Ag] 

(f) Civil P. C. (1908), S. 11 _ Co-defendants 
— Res judicata — Conditions requisite for ap- 
plicability of, stated— Pro forma defendant pro- 
per party — Principle of res judicata applies 
even if no relief was sought against him. 

In order to apply the rule of res judicata as be- 
tween co-defendants in a previous suit, three condi- 
tions are requisite : (1) There must be a conflict of 
interest between the defendants concerned ; (2) it 
must bo necessary to decide this conflict in order 
to give the plaintiff the relief he claims ; and (3) 
the question between the defendants must have 
been finally decided : (’31) 18 A I II 1931 PC 114- 
(’32) 19 A I R 1932 V C 1G1 an 2 11 C L J 461, Rel. 
on. [P 16c] 

Even a pro forma defendant is ordinarily bound 
by a decree which has been obtained in his pre- 
sence. A decision in a former suit to which the 
pro forma defendant was a proper party, which 
affects the interests of the pro forma defendant 
operates as res judicata in a subsequent suit be- 


tween the same parties even if no relief was claim- 
ed against the pro forma defendant : (’35) 22 AIR 
1935 P C 139, Rel. on ; 165 I C 662 (Cal); 64 CLJ 
3 ; 12 Cal 580 (F B) and 25 Bom 589, Not foil .; 
15 Mad 264, Approved. [P 17b, c] 

(g) Appeal — Pro forma defendant's interests 
prejudiced — He is competent to appeal. 

Any party to a suit adversely affected by a decree 
can appeal from it and consequently, if a proforma 
defendant considers that his interests with refer- 
ence to the subject-matter of the suit have been 
prejudiced, an appeal filed by him would be com- 
petent : 9 C W N 584, Rel. on. [P 17d,e] 

(h) Civil P. C. (1908), O. 2, R. 1 — - Suit to 
declare wakf valid — Prospective mutwalli 
named in wakfnama is proper party. 

In a suit to declare a wakf valid, the person 
named as a prospective mutwalli by the wakif in 
his wakfnama is a proper party. His addition as a 
pro forma defendant is valid. [P 18a, b] 

(i) Evidence Act (1872), S. 44 — Previous 
judgment — Party alleging collusion on part of 
his predecessor in previous suit — Onus. 

Where a party to the subsequent suit alleges 
fraud or collusion on the part of his predecessor in 
interest in the previous suit, the onus to establish 
such fraud or collusion lies on him : (’37) 24 A I R 
1937 PCI, Rel. on. [P 19c] 

(j) Civil P. C. (1908), S. 11, Expl. 6— Wakf 
— Suit for declaration that wakf was valid — 
Prospective mutwalli A impleaded as pro forma 
defendant bona fide upholding validity of wakf 
— Subsequent suit in respect of same wakf — 
Mutwalli B appointed by Ain his will impleaded 
as defendant — A must be deemed to be litigating 
in representative capacity on behalf of wakf — 
B must be taken to be person claiming under A 
within S. 11, Expl. 6 — A and B must be deemed 
to be litigating under same title — A held bound 
by decision in suit in which he was pro forma 
defendant. 

In the suit for a declaration that the wakf was 
valid the prospective mutwalli A who was im- 
pleaded as a pro forma defendant bona fide upheld 
the validity of the wakf. By his will A appointed 
B a9 mutwalli of the suit wakf. In the subsequent 
suit questioning the validity of the same wakf B 
was impleaded as a person interested in the wakf 
and also as ho claimed to bo the aotual mutwalli of 
the wakf under A’s will : 

Held that (1) A must bo deemed to have been 
litigating in a representative capacity on behalf of 
the wakf ; (’15) 2 A I R 1915 P C 124, Applied. 

[P 19d] 

(2) B who was in the subsequent suit upholding 
the wakf as a person interested in the wakf and 
also as a person claiming to be the do facto mut- 
wulli must bo taken to be a person claiming under 
A within the meaning of S. 11, Expl. 6. (P 19 d t e] 

(3) Both A and B must be taken to bo litigating 

under the same title and the fact that A was only a 
prospective mutwalli and B claimed to be a do facto 
mutwalli did not make any difference ; (’24) 11 
A I R 1921 PC 217 and (’22) 9 A I R 1922 Cal 321 
Applied. [p 19*,/] 

(4) A must be treated as bound by decision on 
question of validity of wakf in suit * in which he 
was pro forma defendant as the decision affected 
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his interest to the same degree as that of the 
plaintiff : (*16) 3 A I R 1916 P C 78, Ref. 

[P 206] 

(k) Limitation Act (1908), Arts. 134-B, 144 
and S. 28 — Transfer by mutwalli of wakf pro- 
perty — Limitation under S. 28 cannot run until 
alienor ceases to be mutwalli by death or other- 
wise. 

In the case of the transfer of the wakf property 
by the mutwalli, limitation under S. 28 cannot run 
until the alienor ceases to be a mutwalli by death 
or otherwise : (’22) 9 A I R 1922 P C 123 ; (’33) 20 
AIR 1933 P C 75 and (’37) 24 A I R 1937 Cal 
305, Rel. on. [P 21c, d] 

(l) Adverse possession — Wakf — Person ap- 
pointed mutwalli under wakfnama repudiating 
mutwalliship — He can claim wakf property by 
adverse possession — Limitation runs from date 
of such possession. 

Where the person appointed a mutwalli under a 
wakfnama never accepts the mutwalliship and, in 
fact, avails himself of the earliest opportunity to 
repudiate it, he cannot be regarded as being under 
any fiduciary disability in the matter of possessing 
adversely to the wakf estate : (’37) 24 A I R 1937 
P C 185, Rel. on. [P 21 g] 

In such a case limitation begins to run from the 
date on which the person claiming adversely obtains 
possession of the property : (’30) 17 A I R 1930 Cal 
673 and (’40) 27 A I R 1940 P C 116, Rel. on. 

[P 22 g] 

(m) Adverse possession — Nature of — Proof 

Principle that adverse possession will be limited 
to area of which actual possession has been 
enjoyed — Applicability. 

Possession to be adverse in law must be adequate 
in continuity, in publicity and in extent to show 
' that it is possession adverse to the competitor. The 
adverse possession need not be shown to have been 
brought to the knowledge of the owner. It is suffi- 
cient that the possession was overt and without 
any attempt at concealment, so that the person 
against whom time was running ought, if he exer- 
* cised due vigilance to have been aware of what was 
happening. The fact of possession may be conti- 
nuous, though the several acts of possession are at 
considerable intervals. How many acts will infer 
the fact is a question of proof and presumption in- 
dependent of prescription. The nature of the re- 
quisite possession must necessarily vary with the 
nature of the subject possessed. The possession 
must be the kind of possession of which the parti- 
cular subject is susceptible : (’35) 22 A I R 1935 
P C 36 and (’34) 21 A I R 1934 P C 23, Rel. on. 

[P 236, c] 

Exclusive adverse possession for a sufficient 
period may be made out in spite of occasional acts 
done by the former owner on the ground for a 
specific purpose from time to time : (’17) 4 A I R 
1917 P C 18, Rel. on. [P 2 3c] 

The application of the general rule that title by 
adverse possession will be limited to that area of 
which actual possession has been enjoyed must de- 
pend upon the facts of the particular case : (’31) 18 
A I R 1931 P C 186, Rel. on. [P 23e] 

(n) Adverse possession — Land — Proof 

Compact plot of land — Part let out to tenants 
and part vacant — Nature of possession suffi- 
cient to establish adverse title stated. 


The proper test to be applied in the case of ad- 
verse possession in respect of land is whether the 
plaintiff for a period of 12 years or more exercised 
such dominion over the property as to justify an 
inference of fact that he was in possession of the 
whole. It is not necessary that he should prove 
affirmatively that he had actually been in physical 
possession of every square inch of the land, but it 
should be considered whether the acts of possession 
which had been proved would legitimately show 
that the plaintiff had enjoyed dominion over the 
property in the manner in which such dominion is 
normally exercised : (’31) 18 A I R 1931 P C 186 
and (’34) 21 A I R 1934 P C 23, Rel. on. [P 23/i; 

P 24a) 

In the case of adverse possession relating to a 
compact plot of land, part of which had been let 
out to tenants and part of which was vacant, it 
would be sufficient for the plaintiff to show that for 
a period of 12 years or more he held the tenanted 
land through tenants who had attorned to him or 
through licensee whom he had permitted to remain 
on the land and that, in respect of untenanted land, 
he had asserted his possession from time to time in 
some suitable manner, for instance, by taking or 
selling the produce of such land. Mere interference 
with his possession by the rightful owner would not 
be sufficient to show that he had been dispossessed 
unless such interference had resulted in his being 
definitely ousted from any portion of the land : 
(’17) 4 A I R 1917 P C 18, Rel. on. [P 246, c] 

Even if he had been dispossessed from a certain 
portion of the land by another trespasser and ulti- 
mately recovered possession, such dispossession 
would not be deemed to constitute a break in his 
possession : 22 Bom 733, Rel. on. [P 24 d] 

Dr. Sen Gupta , Jogesh Chandra Sinha and 
Md. Asir — for Appellant. 

Atul Chandra Gupta, Kushi Prasun Chatter jee 
and Khetra Mohan Chatter jee — 

for Respondents. 

Edgley J. — This appeal is directed 
against the decision of Mr. Basanta Kumar 
Roy, Subordinate Judge, first Court, 24-Par- 
ganas, dated 31st May 1934. The plaintiff 
firm, Swarup Chand Hukum Chand, had 
instituted a suit for the recovery of khas 
possession of the plaint land and for the re- 
covery of mesne profits in respect thereof on 
the basis of their purchase of the suit land at 
a sale held at the instance of the Official 
Assignee on 22nd January 1931. The property 
in suit comprises premises Nos. 2, 2 / 1 , 2/2 and 
3 Rowland Road, Ballygunge, and this pro- 
perty had been mortgaged to the plaintiffs 
by Mahananda Nandy on 28 th January 1927 
as security for the sum of Rs. 1,30,000. Maha- 
nanda Nandy subsequently became insolvent 
and his property vested in the Official As- 
signee on 14th June 1928. The property in suit 
has a long and somewhat complicated his- 
tory. Therefore, it is necessary for the pur- 
pose of this appeal to set forth the salient 
facts. Admittedly, the suit land originally 
belonged to a man named Juman Mistry. 
The relationship of the members of Juman 
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a Mlstry’s family to each other is shown in 
the following genealogical table : 

ETBARI MALI, deceased 


I 

Juman Mistry 
d. 1884 

M. Sundan Bibi 
(2nd wife) 


I 

Umer Ali 
Sarkar 
d. Sept. 1911 

I 

I 

Ayesha Bibi 
deceased (died 

before her 
father) 


Aberjan Bibi 
d. 1934 

M. Rakhibuddin 


I 

Sham Mistry 
deceased 

I 

Nandu Jamadar 
deceased 

I 

Karim Bux 


I 

Samiruddin 


Aminuddin 


i i 

Muhammad Muhammad Muhammad 
Yusuf Yakub Yunus 

Saiyad Abdul 
Alim Abed 
d. 17th May 1928. 


Juman Mistry dedicated a portion of his 
property to religious purposes by a wakf- 
nama on 28th January 1876. By this deed 
Juman Mistry appointed himself and his 
second wife, Sundan Bibi, to be the mutwallis 
of the wakf estate. The deed purported to be 
c irrevocable, and in it the wakif stated that 
his son, Umer Ali, was not fit to be a mut- 
walli of the properties comprised therein. 
Juman Mistry made due provision in the 
deed for the appointment of future mut- 
wallis. Some time after the execution of the 
wakfnama, dated 28 th January 1S76, Sundan 
Bibi died and, on 21st June 1880, Juman 
Mistry executed a second wakfnama. By this 
deed he appointed himself as the sole mut- 
walli of the wakf properties during his life- 
time, and provided that after his death ho 
should he succeeded in that capacity by his 
son, Umer Ali. He also appointed his son- 
d in-law, Rakibuddin, for the purpose of assist- 
ing Umer Ali in the management of the wakf. 
Juman Mistry died in 1884 and was succee- 
ded as mutwalli by Umer Ali. Admittedly, 
Rakibuddin never acted as mutwalli in res- 
pect of the wakf estate. 


Juman Mistry left certain secular proper- 
ties which were partitioned in 1888 between 
his daughter, Aberjan Bibi, and his son, 
Umer Ali, under a deed of partition, dated 
5th April 1888. The property in suit fell to 
the share of Umer Ali by virtue of this deed 
of partition, and admittedly remained secular 
property until loos in which year, on lith 
November, Umer Ali executed another wakf- 
nama whereby he purported to add to the 
wakt estate which had been created by his 
father certain properties of hisown including 


the property in suit. He provided that he 
himself should be mutwalli of the wakf 
estate during his lifetime, and that after his 
death his sister, Aberjan Bibi, and a relation 
named Samiruddin, should succeed him as 
mutwallis. The deed contained a further provi- 
sion to the effect that “on the death of either 
of the said two mutwallis my daughter’s son 
Abdul Alim Abed, will be appointed in his 
or her place.” Umer Ali died in September 
1911, and in December of that year the names 
of Samiruddin and Aberjan Bibi were muta- 
ted in the municipal assessment register as 
mutwallis of the wakf estate on the applica- f 
tion of Samiruddin. 

In 1912, Aberjan Bibi instituted Title Suit 
No. 36 of 1912, which initiated a long course 
of litigation regarding the wakf estate, 
which has not yet terminated. In that suit 
she asked for a declaration that the wakf- 
namas executed by Juman Mistry and his 
son, Umar Ali, were invalid, and she also 
asked for a partition with Karim Bux of 
the properties covered by those documents. 
The principal defendants were Samiruddin, 
Karim Bux (the father of Samiruddin), Ami- 
ruddin (Samiruddin’s brother), Abdul Alim 
Abed and certain minor sons of Samiruddin. 
Shortly after she had filed her plaint, Aber- 0 
jan Bibi withdrew her prayer for partition. 
The judgment of the learned Subordinate 
Judge who decided Suit No. 36 of 1912 is 
dated 6th September 1912. He held therein 
that the wakfnamas were invalid, the dedi- 
cation for religious purposes was a mere 
pretence and the real motive was the pro- 
tection of the properties from alienation. He , 
decided, however, that the sum of Rs. 212 
per annum for certain expenses in connexion 
with the mosque should be charged on the 
entire property. On 5th October 1912, an ap- 
plication for review of the above mentioned 
judgment was made and the decree of the ,, 
Oourt was modified by consent. This decree 
gave ellect to the application for review, and 
it was decreed that the property in suit 
should be partitioned between Aberjan Bibi 
and Karim Bux and that certain specific 
properties should bo set apart for the pur- 
pose of providing the expenses connected 
with the mosque and the burial ground. The 
ofloct. of the decree was to declare all the 
remaining properties to be secular, and by 
its terms the property now in suit fell to 
the share ot Aberjan Bibi as secular pro- 
perty. Aberjan Bibi put this decree into 
execution in 1913, and her receipt for deli- 
very of possession is dated 2nd March 1913. 
She obtained the mutation of her name in 
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a the collectorate records on 12th June 1913. 
Thereafter, on 22nd June 1913, Aberjan Bibi 
executed a hebabilewaj in favour of Bad- 
ruddin, her husband’s great-nephew, in res- 
pect of certain properties which included 
the property now in suit. The deed recited 
that Aberjan regarded Badaruddin with 
great affection and that the consideration 
for the deed was a tasry and a gold ring. 
Badaruddin obtained mutation of his name 
in the collectorate records on 18th February 

1914. 

The next important stage in the history 
of the litigation regarding the wakf estate 
of Juman Mistry and Umar Ali was reached in 

1915, when Suit No. 190 of 1915 was instituted 
by Samiruddin, his minor sons and certain 
members of the Muslim public against Aber- 
jan Bibi and the other parties to Suit No. 36 
of 1912. Badaruddin and a lady named Neha 
Bibi were impleaded as transferees of the 
alleged wakf property and Abdul Alim Abed 
was impleaded as a pro forma defendant who 
was interested in supporting the wakf. The 
principal prayers were that the decree in 
Suit No. 36 of 1912 should be set aside as 
fraudulent and collusive, that declarations 
should be granted to the effect that the 
wakfnamas executed respectively by Juman 

c Mistri and by Umer Ali in 1880 and 1908 
were valid, that the property in suit was 
covered by those wakfnamas and that Sami- 
ruddin and Aberjan were the mutwallis of 
the said properties. Samiruddin also asked 
for joint possession of these properties with 
Aberjan Bibi. The learned Subordinate Judge 
delivered a lengthy judgment in the suit on 
27th November 1916 in which the principal 
findings were to the following effect : (l) In 
so far as the plaintiffs sought a remedy for 
the maladministration of an alleged trust, 
the Court held that the suit was barred, 
having regard to the provisions of S. 92, Civil 

d P. C.; (2) the wakfnamas executed by Juman 
Mistry and Umer Ali were held to be invalid; 
(3) it was held that Samiruddin was not in- 
sane during the pendency of Suit No. 36 of 
1912, and that he was bound by the decree 
in that suit. On the above findings Suit No. 
190 of 1915 was dismissed. Samiruddin filed 
an appeal to this Court against the decision 
in Suit NO. 190 Of 1915 (F. A. NO. 9 of 1917). 
It appears however that on 6th August 1917 
he applied for permission to withdraw the 
appeal on the ground that he had been ad- 
vised that the chances of his success were 
very small, 

as the disputed properties were not validly consti- 
tuted wakf properties and that the decree in suit 
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No. 36 of 1912 is a proper and valid decree binding 
upon the parties thereto. e 

This petition was allowed on the same 
date. It therefore appears that the position 
at the end of 1917 was that Aberjan Bibi had 
been successful in maintaining her contention 
that the properties which had been allotted 
to her on partition with Karim Bux were 
secular properties, and on the basis of her 
secular title to the property now in suit she 
had transferred this property to Badarud- 
din on 22nd June 1913. After 1917, Samirud- 
din appears to have taken no further steps 
for the purpose of asserting the wakf char- 
acter of the property included in the wakf- 
namas executed by Juman Mistry and Umer / 
Ali. Between 1918 and 1921 there are indica- 
tions to the effect that Abdul Alim Abed, the 
grandson of Umer Ali, whose name had been 
mentioned in para. 5 in Umer Ali’s wakf- 
nama as a prospective mutwalli of the 
estate, was preparing to take steps in order 
to re-assert the validity of the alleged wakf. 
On 26th March 1918 and 7th July 1919 notices 
appeared on behalf of Abdul Alim Abed in 
the Calcutta Exchange Gazette, whereby the 
public were warned against having any deal- 
ing with Aberjan Bibi, Badaruddin or cer- 
tain other persons with regard to the alleged 
wakf property. On llth October 1919, Bada- 9 
ruddin filed a complaint against Abdul Alim 
Abed and some other persons to the effect 
that they had forcibly trespassed upon the 
premises at Nos. 2 and 3, Rowland Road. 
Further, on llth September 1919, some 
kabuliats were executed in favour of Abdul 
Alim Abed in respect of certain items of 
property on the basis that the demised land 
was included within the wakf estate. Similar 
kabuliats were also executed in Abdul Alim 
Abed’s favour by other persons on some 
subsequent dates. 

In the meantime, on 22nd September 1919, 
an agreement was executed between Bada- ]l 
ruddin and Anadi Kumar Nandy for the sale 
of the Rowland Road property at the rate of 
Bs. 1200 per cottah and earnest money was 
paid by the purchaser amounting to Bs. 5001. 
Admittedly, Anadi Kumar Nandy was the 
benamidar of the real purchaser, Mahananda 
Nandy, who was a partner in the firm of 
Messrs. Nalinaksha Ta and Co. On the basis 
of this agreement, a conveyance was executed 
by Badaruddin on 9th December 1912 the 
consideration for the sale being the sum of 
Bs. 1,36,975. Anadi Kumar Nandy executed 
a release in favour of Mahananda Nandy on 
16th December 1919. On 28th May 1921 Abdul 
Alim Abed filed his Suit No. 150 of 1921, 
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which was subsequently re -numbered as 
Title Suit No. 153 of 1922. The principal 
defendants were Aberjan Bibi, Samiruddin 
and the other parties to the Suit No. 36 of 
1912, Badaruddin, Mahananda Nandy and 
various transferees from these persons. The 
plaintiff claimed that the decree in Suit 
No. 36 of 1912 had been obtained by fraud 
and collusion and that neither he nor any 
of the minor defendants had been made 
. parties to the review petition and the peti- 
tion of compromise which had been filed in 
that case, that the decree was consequently 
a nullity, and that the wakfnamas executed 
b by Juman Mistry and by Umer Ali were 
operative and created valid wakfs in respect 
of the properties mentioned therein. It was 
stated in the plaint that Abdul Alim Abed 
did not attain majority until 30th May 1913. 
The principal prayers in the suit were, 
therefore, (l) that a declaration should be 
made that the wakfnamas of Juman Mistry 
and Umer Ali were valid and binding docu- 
ments, and ( 2 ) that the decree in Title Suit 
No. 36 of 1912 should be declared a nullity as 
it was obtained by fraud and collusion. 

The judgment of the trial Court in Suit 
No. 153 of 1922 was delivered on 27th June 
1927. The principal findings in that judg- 
c ment were as follows : ( 1 ) The decree in 
Suit No. 36 of 1912 had been fraudulently 
and collusively obtained and must be re- 
garded as a nullity as against Abui Alim 
Abed ; ( 2 ) the decision in Suit No. 190 of 1915 
with regard to the validity of the wakfnamas 
did not operate as res judicata as against 
Abdul Alim Abed ; ( 3 ) the wakfnamas exe- 
cuted by Juman Mistry and Umer Ali were 
valid and operative documents ; ( 4 ) Umer 
Ali had authority to nominate Abdul Alim 
Abed as mutwalli after Aberjan Bibi and 
Samiruddin both in respect of his own wakf 
and also in respect of Juman Mistry ’s wakf; 
d (5) the nomination of Abdul Alim Abed to act 
as a mutwalli after Aberjan Bibi and Samir- 
uddin was good and valid and he was quite 
competent to institute suit No. 153 of 192 * 2 . 
On the abovo findings tho plaintiff was held 

to bo entitled to tho declarations for which 
ho had asked. 


Two separate appeals against the decisioi 
of the trial Court in Suit No. 153 of 1922 wen 
taken to tho High Court. Tho first of these 
appeals was i\ a. No. 197 of 1927 1 and was 
filed on behalf of certain transferees fron 
Aberjan Bibi, while the appellants in the 
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other appeal (F. A. No. 196 of 1927 1 ) were 
Aberjan Bibi and Badaruddin Ahmed. The e 
judgment of the High Court was delivered 
on 12 th June 1930, by Sir George Rankin C. J. 
His Lordship agreed with the learned Sub- 
ordinate Judge in finding that the plaintiff 
was not properly represented in Suit No. 36 
of 1912, which had been collusively insti- 
tuted. In this connexion, his Lordship said : 

As he was only one of the parties to the deoree 
complained of, relief in the form of' a declaration 
that the decree is a nullity as against him is, I 
think, proper and sufficient. 

As regards the declaration to the effect 
that the wakfnamas, dated 2lst June 1330 
and llth November 1903, were valid and ope- 
rative, the learned Chief Justice held that ^ 
such a declaration could not be granted as 
against the transferees, having regard to the 
provisions of s. 4 * 2 , Specific Relief Act, and 
he therefore allowed Appeal No. 187 1 by delet- 
ing from the decree of the Subordinate Judge 
the declaration, w’hich it contained, to the 
effect that the towliatnamas of 2lst June 1330 
and llth November 1908, were valid and opera- 
tive, and created a valid wakf of the proper- 
ties therein mentioned. Similarly, he refused 
to grant a declaration as regards the validity 
of the wakf in Appeal No. 196 of 1927, 1 which 
had been filed by Aberjan Bibi and Shaik 
Badaruddin. As regards the other main find- 'I 
ings contained in the judgment of the trial 
Court, the learned Chief Justice made certain 
observations in his judgment but he expressly 
stated that they are not intended as deci- 
sions operating as estoppel between the 
parties.” As regards the wakfnamas, his 
Lordship said : 

I am of opinion that the deed of 1876 was a valid 
one and that the deed of 1830 was in essence a 
mere affirmation of the previous deed and good as 
such. Both as to Juman’s wakf and Umer Ali’s 
wakf of 1908, I accept the conclusion of the Sub- 
ordinate Judge as to their validity. 

As regards the question whether the deci- 
sion in the suit of 1915 operated as res judi- 
cata on the question of the validity of the 
wakfs, the learned Chief Justice was of opi- 
nion that “the plaintiff was not bound by it 
as being a decision between co-defendants.” 
His Lordship also expressed the view that 
Samiruddin was not litigating bona fide in 
the interest of the trust, and ho was not 
prepared to hold that the decree of 1915 
estopped the plaintiff from bringing the pre- 
sent suit with reference to tho wakfnamas. 
Ho was also of opinion that ‘‘Umer Ali had 
no power under the Mahomedan law or 
under his father’s deed to appoint any one 
as a remote mutwalli,” and that in ‘these 
circumstances the appointment by Umer Ali 
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of Abdul Alim Abed as mutwalli in succes- 
sion to Aberjan or Samiruddin was alto- 
gether bad. In the meantime, Abdul Alim 
Abed bad applied to the learned District 
Judge of the 24-Parganas in Miscellaneous 
Judicial Case No. 132 of 1927, to be appointed 
as mutwalli of the estate, but, by his judg- 
ment dated 6th November 1927, the learned 
District Judge held that the application was 
not maintainable and that a suit under the 
provisions of S. 92, Civil P. C., provided a 
proper remedy in a matter of this nature. 
The application was therefore dismissed. In 
spite of the above mentioned decision by the 
b learned District Judge of the 24-Parganas, 
Abdul Alim Abed executed a will on 15th 
May 1928, in which he stated that he was 

the sole mutwalli according to the terms of the 
wakfnamas in respect of the properties made wakf 
by Shaik Juman Mistry deceased and his son, Umer 
Ali Sarkar, deceased of Chakraberia. 

He stated that his brother-in-law, Md. 
Fateh Nasib, had done his best to protect 
the wakf, and he appointed him to succeed 
him as mutwalli after his death. Abdul 
Alim Abed died on 17 th May 1928. In the 
meantime, the firm of Nalinaksha Ta & Co., 
had borrowed the sum of Rs. 1,30,000 from 
c Swarup Chand Hukum Chand on 28th Janu- 
ary 1927 and had deposited with the latter 
the title deeds in respect of the Rowland 
Road property as collateral security for the 
loan, apparently with the intention of creat- 
ing a first charge therein for the sum which 
had been advanced to them. The firm was 
adjudicated insolvent on 14th June 1928 and 
on 12th February 1941, the Rowland Road 
property was sold at a High Court sale and 
was purchased by the firm of Swarup Chand 
Hukum Chand, the plaintiffs in the suit, out 
of which this appeal arises. A conveyance 
was executed in favour of the plaintiffs by 
the Official Assignee on 2Gth March 1931. 

ft 

Admittedly, Fateh Nasib had succeeded in 
obtaining possession of the Rowland Road 
property after Abdul Alim Abed’s death in 
1928 and had leased a portion of this pro- 
perty to the International Tyres and Motors 
Ltd., on 30th July 1929 with the result that 
the plaintiff firm were unable to obtain pos- 
session of the disputed property. They, 
therefore, instituted the suit out of which 
this appeal arises on 18th July 1931. Besides 
taking possession of the Rowland Road pro- 
perty, Fateh Nasib appears to have done his 
best to obtain possession of other portions 
of the property covered by the wakfnamas 
executed by Juman Mistry and Umer Ali, 
which remained in the possession of Aberjan 


Bibi and her transferees. For instance, in a 
suit which came before the learned Addi- 6 
tional Judge of the 24-Parganas in connexion 
with Title suit No. 84 of 1931 he sought 
to recover possession of premises No. 6/3, 
Ballygunge Circular Road and to obtain an 
injunction restraining Aberjan Bibi from 
interfering with his possession of the pro- 
perty (ex. 76). The learned Judge found 
that it had not been established that Abdul 
Alim Abed had ever been in possession of 
any portion of the wakf properties, and that 
he could not confer any right upon Fateh 
Nasib as mutwalli in respect of these pro- 
perties by executing a will in that behalf 
before his death. The suit was, therefore, / 
dismissed. 

In the meantime, by reason of the judg- 
ment of the learned District Judge of the 
24-Parganas dated 6th November 1927 and 
that of Sir George Rankin C. J. in Appeals 
from Original Decrees Nos. 187 and 196 of 
1927, 1 which was delivered on 12th June 1930, 
it became clear to those persons interested 
in re-asserting the wakf character of the 
property covered by the wakfnamas of 
Juman Mistry and Umer Ali that the pro- 
per course open to them was to take proceed- 
ings under s. 92, Civil P. C. This they did . 
in October 1930 by instituting Suit No. 36 of 9 
1930. In that suit they seem to have asked 
for Aberjan’s removal from the mutwallisbip 
and for certain directions with regard to the 
administration of the trust. The judgment 
of the learned Additional Judge of the 
24-Parganas was delivered on 25thAugust 1933 . 

He held that the three towliatnamas consti- 
tuted a valid wakf, and directed that Aber- 
jan Bibi should be removed from her office 
of mutwalli of the wakf in suit and should 
render accounts for the period she had held 
such office. We are told that Aberjan died 
in 1934. Steps were not taken to appoint a 
mutwalli for some years, but on 30th April h 
1940, Fateh Nasib was admittedly appointed 
as mutwalli of the wakf estate by the learn- 
ed Additional Judge of the 24-Parganas, and 
we are informed that an appeal is now pend- 
ing in this Court against this order of the 
learned Judge. 

In their plaint in the suit out of which 
this appeal arises, the plaintiffs seek to base 
their case on the adverse possession of the 
disputed property by their predecessors- in - 
interest beginning from 2nd March 1913 
when Aberjan Bibi put into execution the 
decree which she obtained in Suit No. 36 of 
1912. The plaintiffs then refer to the heba- 
bilewaj executed by Aberjan Bibi in favour 
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of Badaruddin on 22nd June 1913, Badarud- 

Ot 

din’s exclusive and undisputed possession of 
the property in suit, his transfer thereof to 
Mahananda Nandy in the benami of Abadi 
Kumar Nandy on 9th December 1919, Maha- 
nanda’s continued possession of the property 
and the subsequent mortgage in favour of 
the plaintiff firm on 28th July 1927. The 
plaintiffs then refer to the insolvency of the 
firm of Nalinaksha Ta & Co. in which 
Mahananda Nandy was a partner, to the 
proceedings taken by the Official Assignee 
and to the sale of the property in suit by 
the Official Assignee, which took place on 
22 nd January 1931. The plaintiffs contended 
0 that by reason of their purchase they had 
become entitled to the property in suit and 
to possession thereof, but they pointed out 
in para. 15 of the plaint that while trying to 
obtain possession they had found defen- 
dant 2 , the International Tyres and Motors 
Ltd., in possession of a portion of the pre- 
mises, namely, nos. 2, 2/l and 3 Rowland 
Road, under an alleged lease from Fateh 
Nasib. The plaintiffs were, therefore, only 
able to obtain possession of that portion of the 
Rowland Road property covered by premises 
No. 2/2 Rowland Road, which was in occu- 
c pation of a tenant named Mahammad Sadek. 
In para. 16 of the plaint the plaintiffs ad- 
mitted that Fateh Nasib had surreptitiously 
taken unlawful possession of the land in suit 
some time in the year 1928. The plain- 
tiffs then asserted that Fateh Nasib claimed 
the disputed property as wakf property in 
his capacity as mutwalli appointed by 
Abdul Alim Abed under an alleged will, but 
they asserted, after referring to various judi- 
cial proceedings, that the property in suit 
was not wakf property and that Fateh Nasib 
could not claim to be in possession thereof 
as mutwalli. They therefore asked for a 
^ declaration of their title to the property in 
suit and for khas possession. 

The case of Fateh Nasib as outlined in his 
"written statement is that the property in 
suit was wakf property by \irtuo ot the 
wakfnama executed by Umer Ali on 11 th 
November 190S, that the decree which Aber- 
jan Bibi had obtained in Title Suit No. 3G of 
1912 was fraudulent and collusive, and that 
she was incompetent to pass any title to 
Badaruddin under the hebabilewaj, dated 
22 nd June 1913. Similarly, he contended that 
the subsequent transfer by Mahananda 
Nandy was invalid, and that, in any case, 
neither Badaruddin nor Mahananda Nandy 
hail ever been i 11 possession of the property in 
suit. On the other hand, he contended that 


A. I. R. 

Abdul Alim Abed had been in continuous 
possession of the wakf estate as mutwalli 9 
until his death on 17th May 1928, when he 
was succeeded as mutwalli by Fateh Nasib. 

In para. 30 of his written statement Fateh 
Nasib said that he 

has an indefeasible right to the property in suit as 
mutwalli of the said wakf estates. That Syed 
Abdul Alim Abed, who was the last sole mutwalli 
of the said wakf estates, had every right to nomi- 
nate his successor on his death-bed by the will 
executed by him on 15th May 1928. 

This defendant also contended that the 
decision in appeals from original Decrees 
Nos. 187 and 196 of 1927 1 operated as res judi- 
cata against the plaintiffs with regard to the 
wakf character of the property, and that no ^ 
title could devolve upon the plaintiffs by 
reason of the sale by the Official Assignee in 
the insolvency proceedings taken in this 
Court. Defendant 2, the International Tyres 
and Motors Ltd., generally supported Fateh 
Nasib in their written statement. The judg- 
ment of the trial Court was delivered on 3lst 
May 1934 and the main findings therein are 
as follows : (l) The hebabilewaj executed by 
Aberjan Bibi in favour of Badaruddin on 
22nd June 1913 was not a fraudulent and 
collusive transaction : ( 2 ) The purchase by 
Mahananda Nandy from Badaruddin was a 
bona fide transaction and for consideration : 9 
(3) The promissory note executed in favour 
of the plaintiffs by Mahananda Nandy and 
Nalinaksha Ta & Co. was for consideration 
and created a valid charge on the properties 
in suit : ( 4 ) The will executed by Abdul Alim 
Abed in favour of Fateh Nasib on 15th May 
1928 was a genuine document, but the learn- 
ed Subordinate Judge found at the same 
time that "Abdul Ali Abed was never the 
mutwalli of the estate of Umer Ali Sarkar 
and that he had no authority to appoint 
defendant 1 as mutwalli of the estate after 
his death on the basis of any will": (5) The . 
wakfs created by Juman Mis try and Umer 
Ali were valid wakfs, although the learned 
Subordinate Judge held that the appoint- 
ment of Abdul Alim Abed by Umer Ali as 
mutwalli was inoperative: (6) On the ques- 
tion ol res judicata the learnod Subordinate 
Judge stated "it is difficult to hold that the 
decisions in Title suits Nos. SC of 1912 and 190 
of 1915 of the First Court of Sub- Judge, 24 - 
Pargannas are conclusive as to the secular 
character of the property": (7) On the ques- 
tion of title, the finding was to the effect 
that the plaint ills had a much better title to 
the property in suit than Fateh Nasib who 
claimed to be a trespasser, and that they had 
acquired a good title to this property as bona 
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a fide purchasers for value ; (8) with regard to 
the question of limitation, the learned Sub- 
ordinate Judge held that the suit was not bar- 
red, as the “ plaintiffs’ predecessors-in-inte- 
rest, Badaruddin and Mahananda Nandy, 
were in possession of the suit lands upto June 
1928 when Mahananda became insolvent” : 
(9) He also held that it had not been esta- 
blished that Abdul Alim Abed was ever in 
possession of the disputed property as mut- 
walli or that he had acquired any title 
thereto by holding the office of mutwalli 
for six years ; (10) the issue with regard to 
adverse possession was decided against the 
k plaintiffs on the ground that there was no 
satisfactory and reliable evidence to prove 
that Mahananda Nandy was in exclusive 
possession of the entire land. On the above 
findings, the trial Court decreed the plain- 
tiffs’ suit, declared their title and directed 
that they should recover khas possession of 
the land in suit on ejectment of the defen- 
dants therefrom. Having regard to the 
above-mentioned findings, Dr. Sen Gupta on 
behalf of the appellant contends that the 
plaintiffs suit should have been dismissed. 
He argues that, after it had been found that 
the wakfs were valid and that the plaintiffs 
and their predecessors had not been able to 
c establish their title by adverse possession, it 
would follow logically that Aberjan Bibi 
could have transferred no title to Badarud- 
din by virtue of the hebabilewaj which was 
executed on 22nd June 1913 and conse- 
quently the subsequent transfers failed to 
pass title. He points out that in their plaint 
the plaintiffs did not claim that they were 
bona fide purchasers for value and that they 
based their case mainly on adverse posses- 
sion of the disputed property. Dr. Sen 
Gupta rightly argues that, even if the plain- 
tiffs be regarded as bona fide purchasers for 
value, this finding alone would not be suffi- 
d cient to entitle them to a decree in a suit of 
this nature. Admittedly, they are out of 
possession, and it would therefore follow 
that they would only be entitled to succeed 
on the strength of their own title. It appears 
however that in effect the learned Subordi- 
nate Judge has decreed the suit merely by 
reason of the fact that, in his opinion, the 
defendants have not been able to establish 
a better title to the property than that of 
the plaintiffs. * 

Dr. Sen Gupta faintly urged that the 
hebabilewaj, dated 22nd June 1913, had not 
been properly proved and also that it had 
not been established by evidence that consi- 
deration had passed in respect of the trans- 


fer of the property in suit from Badaruddin 
to Mahananda Nandy. With regard to these * 
points however we may say at once that we 
are not in agreement with Dr. Sen Gupta’s 
contentions. We have examined the evidence 
carefully, and we find with reference to the 
hebabilewaj that there were materials before 
the learned Subordinate Judge sufficient to 
satisfy him that the original could not be 
produced within a reasonable time. He was 
therefore justified in admitting secondary 
evidence of this document in view of the 
provisions of s. 65, Evidence Act. There is 
also satisfactory evidence on the record to 
show that this document was properly exe- 
cuted. Further, as regards the transfer to - 
Mahananda Nandy, we are of opinion that 
the evidence before the trial Court was suffi- 
cient to show that consideration passed in 
respect of this transaction. We are in agree- 
ment with the learned advocate for the 
appellant in thinking that, on the facts 
found by the trial Court, the suit should 
have been dismissed. In fact, Mr. Gupta, on 
behalf of the respondents, frankly admits 
that he is unable to support the judgment 
of the learned Subordinate Judge on the 
findings contained therein. He maintains 
however that his clients are entitled to 
succeed on certain points which have been ^ 
decided against them by the trial Court. 

Mr. Gupta’s main contentions are as 
follows : (l) The evidence shows that the 
wakfs created by Juman Mistry and Umer 
Ali were invalid and that the property 
covered by the wakfnamas was secular pro- 
perty and, consequently, the hebabilewaj, 
dated 22nd June 1913, and the subsequent 
transfers operated as valid conveyances ; 

(2) in any event, the decision in Title Suit 
no. 190 of 1915 to the effect that the wakfs 
were invalid must operate as res judicata 
between the parties to the suit out of which h 
this appeal arises ; (3) on the evidence the 
plaintiffs have been able to establish their 
title by adverse possession. 

As regards the validity of the wakfs, the 
foregoing summary with regard to the pro- 
tracted litigation in reference to this matter 
shows that different views have been taken 
by the various Courts in which this question 
has been raised. If it were open to the 
parties to the present suit to reagitate this 
matter, we would not be prepared to dissent 
from the opinion expressed by Sir George 
Rankin C. J. in his judgment in Appeals 
from Original Decrees Nos. 187 and 196 of 
1927, 1 where his Lordship observed : 
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I am of opinion that the deed of 1876 was a 
a valid one and that the deed of 1880 was in essence 
a mere affirmation of the previous deed and good 
as such. Both as to Juman’s wakf and Umer All s 
wakf of 1908 I accept the conclusion of the subor- 
dinate Judge as to their validity. They satisfy the 
test laid down in 54 I A 372. 2 

In the case cited by the learned Chief 
Justice the Judicial Committee of the Privy 
Council were dealing with a wakf which had 
been created before the enactment of the 
Mussalman Wakf Validating Act, 1913. Their 
Lordships pointed out that : 

Under the Act a wakf is not rendered invalid be- 
cause it appears that the main object of the settlor 
was to make a settlement of bis property on his 
, family rather than to devote it to what are ordina- 
° rily understood as charitable purposes, whereas, 
with regard to wakfs created before the passing of 
the Act, the test still is ... . was there a substan- 
tial dedication of the properties included in the 
wakf to charitable purposes? The test may some- 
times be difficult of application, and in applying it, 
the Courts, especially since the passing of the Act, 
will not be disposed to construe the provisions of 
the deed too strictly; but still the question must 
remain whether the properties included in the wakf 
have been substantially dedicated to charity, or 
whether they have been put into wakf by the settlor 
with the real object of effecting some non-chari- 
table purpose such as, for instance, that of making 
a family settlement of his property which would 
otherwise be invalid as opposed to the Mahomedan 
law of succession. 

c Retrospective effect was given to the Act 
of 1913 by the Mussalman Wakf Validating 
Act, 1930, with the result that a private wakf 
created by a Muslim for the maintenance 
and support wholly or partially of his family, 
children or descendants would now be re- 
garded as valid, 

provided that the ultimate benefit is in such cases 
expressly or impliedly reserved for the poor or for 
any other purpose recognized by the Mussalman 
law as a religious, pious or charitable purpose of a 
permanent character. 

Mr. Gupta’s argument is to the effect 
that, if the wakf created by the wakfnamas 
^ executed by Jumun Mistry and Umer Ali is 
regarded as a public wakf it does not satisfy 
the test laid down by tlio Judicial Com- 
mittee to the effect that the property dedi- 
cated by the wakif should be substantially 
dedicated to charitable purposes, and that, 
if it is regarded as a private wakf, it fails to 
comply with the provisions of the Mussal- 
man Wakf Validating Act, 1913, to the effect 
that the ultimate benefit must bo reserved 
for the poor or for some religious, pious or 
charitable purpose of a permanent character. 
It may be noted that in this appeal we are 
directly concerned only with tlio validity of 

2. (’27) 14 AIR 1927 V C 191: 103 I C 518 : 9 Lah 
203 : 54 I A 372 (PC), Balia Mai v. Ata Ullah 
Kb a n. 


the wakf created by Umer Ali on llth ^ 
November 1908, as, before this date, the pro- 
perty in suit was admittedly secular pro- 
perty which had fallen to the share of Umer 
Ali as a result of a partition effected be- 
tween him and Aberjan Bibi on 5th April 
1888. But in discussing the validity of Umer 
Ali’s wakf it is necessary to refer to the 
wakfnamas executed by Juman Mistry in 
1876 and 1880, because some of their provi- 
sions have been imported into the deed 
w'hich Umer Ali executed on llth November 
1908. 

From its nature, the wakf created by 
Juman Mistry on 28th January 1876 (EX. A) ^ 
was a public wakf for the purpose of main- 
taining a mosque and a burial ground and 
also for certain pious purposes which were 
detailed in the schedule annexed to the deed. 
The income of the property which w'as dedi- 
cated was stated to be Rs. 1360 per annum 
and Mr. Gupta’s main criticism with refer- 
ence to this wakfnama is that the allowances 
stipulated as payable to the mutwallis w’ere 
excessive. In our view, there is no substance 
in Mr. Gupta’s argument on this point. The 
tw’o mutw'allis appointed under this deed 
w ere merely to receive respectively the sums 
of Rs. 40 and Rs. 30 per mensem or Rs. 840 
per annum. It is true that the deed pro- ^ 
vided that the original mutwallis should be 
Juman Mistry himself and his w r ife, but, 
even if strangers had been appointed to this 
office, it w’ould have been necessary to make 
some suitable provision for their salaries. The 
only allowance of a purely secular character, 
which appears to have been contemplated 
under the deed, was one of Rs. 30 per mensem 
during the life of Umer Ali. Further, the 
deed contained a provision to the following 
effect : 

God forbid, if my said wife or my said son dies, 
the moneys on account of their said monthly al- 
lowances will merge in and revert to the wakf, and \ 
be applied in the pious acts mentioned in the sche- 
dule thereby increasing the amount of expenditure 
thereon. Properties will he purchased with the sur- 
plus of the wakf funds and the profits thereof spent 
in pious acts. 

There can bo no doubt, therefore, that the 
wakfnama executed on 28th January 1S76, 
created a valid wakf. The execution of the 
second wakfnama by Juman Mistry on 21st 
.iino 1SS0 appears to have been necessitated by 
the death of his w’ifo, Sundan Bibi. Apart 
from the provisions relating to the appoint- 
ment of Umer Ali and Rakibuddin to suc- 
ceed Juman Mistry as mutwallis, this deed 
was, as observed by Sir George Rankin, “in 
essence a mere affirmation of tlio previous 
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deed.” The property mentioned therein was 
a substantially dedicated to charity, and it 
also contained provisions to the effect that 
any surplus income should be used for the 
purchase of properties, of which the profits 
would be spent for religious and charitable 
purposes. 

In the wakfnama executed by Umer Ali 

Sarkar on llth November 1908 the wakif sets 

* 

out in detail a list of the various properties 
which had been made wakf by his father, 
and includes therein two properties which 
he himself added to the endowment in 
favour of the mosque built by his father at 
4 Ballygunge, Circular Road. In para. 3 he 
makes certain provisions for the future ap- 
pointment of mutwallis and also for certain 
expenditure in connexion with pious and 
charitable purposes. It seems to have been 
his intention that the expenditure connected 
with such purposes which had been ex- 
pressly prescribed in his father’s wakfnamas 
should be continued, although certain addi- 
tional items are mentioned, e. g., oil, candles 
and a carpet for the mosque, provision for 
the sacrifice of a cow at the time of the 
Bakrid, Rupees 500 per annum for charity, 
Rs. 500 per annum for distribution to the 
c poor on the occasion of the Bakrid and 
Rs. 250 per annum for giving feasts to the 
poor. In para. 4 he makes provision for the 
payment of allowances to the members of 
his family and for sundry expenses of a 
secular nature. In para. 5 he states : 

With any surplus that may remain after defray- 
ing all the above expenses of the wakf estate, other 
properties will be purchased and included in the 
wakf estate. The mutwallis shall not be entitled to 
make any objection thereto. On the death of either 
of the said two mutwallis my daughter’s son Abdul 
Alim Abed, will be appointed mutwalli in his or 
her place. He will look after the wakf estate in the 
same manner. Thereafter, on the death of any 
mutwalli any one amongst the saidiheirs who will 
d be a fit person will be appointed to the office of 
mutwalli in his place, and will receive his monthly 
allowance every month as such mutwalli. 

With regard to this deed, Mr. Gupta 
argued that Umer Ali in effect sought to 
create a new wakf by amalgamating certain 
properties of his own with those which had 
already been dedicated by his father. He 
also maintains that, if the wakfnama be re- 
garded merely as a dedication in respect of 
his own properties, the benefit to charitable 
and religious purposes must be regarded as 
unsubstantial, having regard to the generous 

scale of allowances for members of Umer 

• 

Ali’s family, which are mentioned in para. 4 
of the deed. We are not prepared to accept 
this argument. If the deed be read a3 a 
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whole, it was clearly Umer Ali’s intention 
to reaffirm the directions which his father 
had given with regard to expenditure from 
the properties which had been dedicated by 
him to religious and charitable purposes. 
The two items of property which were ex- 
pressly dedicated by Umer Ali included the 
Rowland Road property now in suit, and 
some premises in old Ballygunge Road, which 
must have been of considerable value. There 
is no reason to suppose that the income of 
these two items of property alone was not 
sufficient for the purpose of defraying the 
additional items of expenditure in connexion 
with charity and religion which are men- f 
tioned in para. 3 of the deed and also for 1 
meeting the allowances to members of Umer 
Ali's family detailed in para. 4 of the deed. 
These allowances amounted approximately 
to Rs. 200 per mensem, but in this connexion 
it must be remembered that, by reason of 
the provisions in para. 5 the mutwalli for 
the time being, if he happened to be one of 
the members of the family, would receive 
his monthly allowance in his capacity as 
mutwalli. The nature of the wakf created 
by Umer Ali was not unlike that of a simi- 
lar deed which was considered by the Judi- 
cial Committee of the Privy Council in 
connexion with the case in 44 I A 2i. 3 In g 
that case their Lordships pointed out that : 

The trusts too are active trusts, troublesome to 
discharge, and the petty salary given to the trustees 
may accordingly well be held to have been given to 
them as remuneration for their trouble in this 
respect, and therefore as part of the expenditure on 
the charitable objects. 

It was Umer Ali’s intention that the per- 
sons mentioned in para. 4 should only re- 
ceive allowances if any surplus was available 
after meeting the expenses of the mosque 
and the other expenses mentioned in para. 3. 

It seems to have been his intention that 
they should receive these allowances during h 
their natural lives only and, this being the 
case, on their death, the wakf would benefit 
to the extent of any money saved by non- 
payment of the allowances. The amount of 
money to be spent on charity was not fixed, 
and, as observed by the Judicial Committee 
in 44 I A 21: 3 

The income may fluctuate or decrease perman- 
ently, and the needs of the charity may expand 
. . . . The paramount purpose of the grantors was 
evidently to provide for all the needs of these 
charities up to the limit of the trust funds, the 
income received from the land. Those needs are 
the first burden upon that income. It is the residue, 

3. (’16) 3 A I R 1916 PC 86 : 39 I C 235 : 40 
Mad 116 : 44 I A 21 (PC), Mutu Ramanadan 
Chettiar v. Vava Levvai Marakayar. 
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which may be a dwindling sum, that is given to the 
® family. The contention that, because the share of 
the income going to the family is at present larger 
than that going to the charities, the effect of the 
deed is so to give the property in substance to the 
fapiily, and that therefore it is invalid as a deed of 
wakf, is, their Lordships think, entirely unsound. 

The provision to the effect that with any 
surplus, properties should be purchased and 
included in the wakf estate seems to have 
been intended by the wakif to be read subject 
to the condition attached to the correspond- 
ing provision in the wakfnamas executed 
by his father, namely, that the income of 
such properties should be expended for the 
religious purposes in connexion with which 
b the wakf was originally established. This 
clause will, therefore, seem to operate as an 
ultimate dedication to religious and chari- 
table purposes. In discussing the question 
of the validity of Umer Ali’s w T akf, we are 
not concerned at this stage with the provi- 
sions made for the appointment of future 
mutwallis. As far as the dedication itself is 
concerned, the deed appears to comply with 
the essential provisions of Mahomedan law 
with regard to such matters. We are not, 
therefore, prepared to accept Mr. Gupta’s 
contention that the wakf was invalid. This 
leads us to the consideration of the second 
c point put forward by Mr. Gupta to the 
effect that, as far as the parties to the pre- 
sent suit are concerned, they are estopped 
from reagitating the question of the validity 
of the wakf by reason of the decision in 
Suit No. 190 of 1915. In order to appreciato 
the true nature of the decision in Suit no. 190 
of 1915, it is desirable to set out in extenso 
the prayers made in the plaint in that suit. 
These prayers are as follows : 


(1) That it may he declared that the wukfnamnh 
ol Btli Asluir 12K7, executed by the late .Jumnn 
Mistry, and the wakfnainali of 20th lvarti k 1315 
by the late Umer Ali Surkar are legally valid wukf- 
naniahs. (2) That it may bo declared that the pro- 
perties of Sells. Kn and Kha and the properties 
Nos. 2, 3 and -1 of Sell. Ga and the properties Nos. 1 
and 9 of Sell. Glia and the property of Sehs. l ! n:i 
and Cha are under the said wakfnumahs the wakf 
properties of the mosque founded by .hmmn Mistry 
and described in Sell. Ku. (31 That it may he 
declared that plaintiff 1 and defendant I are the 
mutwallis of the said wakf properties. (1) That 
it may be declared that none of the defendants has 
any personal right in the said wakf properties. 
(5) That it may he declared that the decree in 
Suit No. 36 of 1912 is fraudulent and collusive and 
the same may he set aside. (0) That it may bo 
declared that (lie said decree is not binding upon 
any one of the said plaintiffs. (7) That a decree 
given to plaintiff 1 for possession of the 
properties described in Sehs. (Ka) and (Klin) and 
those in Items 2, 5 and 1 of Sell. (Gu) and those in 
Items 1 and 9 of Sell. (G ha) and those in Sehs. (Una) 
and (Cha) as lnnlwnlli jointly with defendant 1. 


(8) That a receiver may be appointed in respect of 
the wakf properties during the pendency of this suit. « 

(9) That the plaintiffs may be given a decree against 
the defendants for the costs of this suit. (10) That 
the plaintiffs may also be given a decree for any re- 
liefs to which they may be entitled in justice and 
reason under the decision of the Court. 

Twenty-one issues were framed by the 
Court, of which the most material for the . 
consideration of the present question are 
Issues 2, 6, 7, 13, 14, 15 and 16 which are as 
follows : 

Issue 2 : Has this suit been properly framed ? 

Issue 6 : Has the Court jurisdiction to try this 
suit in view of the provisions of S. 92, Civil P. C. ? 

Issue 7 : Is the suit maintainable without the 
sanction of the Advocate General of Bengal ? / 

Issue 13 : Was a valid wakf created by any of 
the towliatnamas referred to in the plaint ? 

Issue 14 : Was the second towliatnama of Juman 
Mistry a valid document? Could it operate in the 
face of the first towliatnama ? 

Issue 15 : Were the various towliatnamas re- 
ferred to in the plaint ever acted upon ? Were the 
properties in suit ever treated as wakf ? Even if 
they were, could it confer validity on the deeds, if 
invalid ? Is defendant 1 estopped by conduct in 
questioning the validity of the wakf ? 

Issue 16 : Is plaintiffs’ suit a bona fide one? Are 
defendants 2 and 3 acting in collusion with the 
plaintiffs ? 

It lias already been mentioned that this 
suit was instituted by Samiruddin, his minor 
sons and certain members of the Muslim g 
public against Aberjan Bibi and the other 
parties to Suit No. 36 of 1912. Abdul Alim 
Abed was impleaded as a pro forma defen- 
dant, and the plaintiffs’ reasons for taking 
this course are given in para. 22 of the 
plaint, which reads as follows : 

The minor pro forma defendant 6 in this suit is, 
under the provisions of the wakfnamali of the said 
Umer Ali Sarkar, entitled to be a mutwalli of the 
wakf estate after the death of the said Aberjan Bibi. 

It is necessary to have this suit decided in his pre- 
sence. Consequently, he is made a proforma defen- 
dant. The said minor, Abdul Alim Abed, is at 
present under the care of defendant 1 in this suit. 

As the interest of the said Aberjan Bibi is adverse 
to the interest of the said minor, she is not ft fit h 
person to be appointed his guardian. For this 
reason his uncle, Moulvi Saiyad Abdul Hakim, is 
made guardian. 

Reference lias already been made to the 
main findings at which the learned Subor- 
dinate Judge arrived in the judgment in 
Suit No. 190 of 1915, and Mr. Gupta contends 
that the finding in the judgment to the 
effect that the wakfnamas were invalid ope- 
rates as res judicata between the parties to 
the suit out of which the present appeal 
arises. On this point, Or. Sen Gupta’s main 
contention is that the finding in question must 
be treated as connected with that part of the 
plaintiffs’ case, whereby they sought to re- 
cover possession of the properties in the wakf, 
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and, as the learned Subordinate Judge held in 
connexion with issues 2, 6 and 7 that he had no 
jurisdiction to try this part of the case in 
view of the provisions of s. 92, Civil P. C., it 
follows that the question of the validity or 
invalidity of the wakfs was one with which 
he had no jurisdiction to deal, and that any 
finding at which he may have arrived on 
this point cannot possibly operate as res 
judicata in a subsequent suit. Obviously, no 
adjudication on a point with reference to 
which a Court has no jurisdiction can ope- 
rate as res judicata : 28 Mad 42, 4 45 O W N 
204, 4 5 Halsbury, vol. 13, Para. 493, Edn. 2. It 
is, therefore, necessary to examine in some 
& detail the precise implications of the findings 
contained in the judgment of the learned 
Subordinate Judge. 

From the prayers attached to the plaint it 
will be seen that the main reliefs which the 
plaintiffs were seeking were (l) a declaration 
with regard to the validity of the wakfnamas 
executed by Juman Mistry and Umer Ali 
and with regard to the wakf character of the 
property covered by those deeds; ( 2 ) a decla- 
ration to the effect that the decree in Suit 
No. 86 of 1912 should be treated as fraudulent 
and collusive and not binding on the plain- 
tiffs; and (3) that Samiruddin should be given 
c a decree as mutwalli for joint possession of 
the property in suit with Aberjan Bibi. It 
is true that, in discussing the considerations 
which arose in connexion with issues 2, 6 
and 7, the learned Subordinate Judge, in the 
first part of this section of his judgment, used 
certain expressions from which it might ap- 
pear that he was assuming that all the 
prayers made by the plaintiffs, except those 
which related to the decree in Suit No. 36 of 
1912, fell within the scope of s. 92, Civil P. C. 
The remarks contained in the concluding 
portion of this section however seem to indi- 
cate that the learned Subordinate Judge was 
d referring in particular to that prayer in the 
plaint, in which Samiruddin asked for joint 
possession of the property in suit with Aber- 
jan Bibi. Thus he says : 

It is contended on the plaintiffs’ side that the 
object of this suit does not come under any of the 
headings (a) to (h) mentioned in sub-s. (1) of S. 92. 
But I do not agree with the contention. For, this 
suit seeks to recover possession of trust property by 
the trustees. That prayer comes under the head- 
ing (c). Besides, one issue has been raised as to the 
competency of plaintiff 1 to act as a trustee. • It is 

4. (’05) 28 Mad 42 : 32 I A 45 : 8 Sar 763 (P C), 
Vikrama Deo Maharajulu Garu v. Gunapuram 
Deenabhandhu. 

5. (’40) 27 AIR 1940 P C 222 : 191 I C 7 : I L R 
(1940) Kar PC 460 : 45 OWN 204 (PC), Upendra 

Nath Bose v. Ball. 
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therefore clear that in this suit the direction of the 
Court is necessary for due administration of the e 
alleged trust. Thus S. 92, Civil P. C., is applicable 
.... it seems to me that, in a suit where remedy 
is sought for the maladministration of an alleged 
trust, S. 92, Civil P. C., applies and this Court has 
no jurisdiction. 

The final conclusion of the learned Sub- 
ordinate Judge on this point is as follows : 

My findings on these issues therefore are that so 
far as the present suit is for the recovery of posses- 
sion of property and the vesting of the same in the 
trustees, this suit is not maintainable by any of the 
plaintiffs. 

It must be remembered that Suit No. 190 
of 1915 was not framed as a suit under s. 92, 
Civil P. C. It was, of course, open to the , 
learned Subordinate Judge, on the view of J 
the law which he took rightly or wrongly, to 
have held that some of the reliefs claimed 
by the plaintiffs could only be obtained in a 
properly constituted suit under s. 92 of the 
Code. At the same time, having regard to 
the express terms of that section, it is diffi- 
cult to hold that he intended that his find- 
ing should mean that he had no jurisdiction 
to grant declarations such as those which 
the plaintiffs sought, if they were able to 
establish their case. Such matters are clearly 
beyond the scope of s. 92 of the Code, and 
this seems to have been the view taken by 
the Judicial Committee of the Privy Council <7 
in 55 I A 96. 6 In our view therefore the final 
finding at which the learned Subordinate 
Judge arrived on issues 2 , 6 and 7 should not 
be taken to mean more than it expressly 
states and, in this view of the case, the only 
prayer with reference to which it should be 
taken that the learned Subordinate Judge 
held that he had no jurisdiction was prayer 
No. 7. In this connexion, it may be observed 
that no direct issue was framed by the 
learned Subordinate Judge on the question 
whether Samiruddin was entitled to joint 
possession of the property in suit with Aber- 
jan Bibi, and in our view he clearly had ; 
jurisdiction to try the issues relating to the 
validity of the wakfs. It follows therefore 
that the argument which has been put for- 
ward by Dr. Sen Gupta with reference to 
this matter must fail. 

There can be no doubt that the decision 
of the learned Subordinate Judge who de- 
cided Suit No. 190 of 1915 to the effect that 
the wakfs were invalid was a decision with 
regard to one of the issues which supported 
his ultimate decree to the effect that the 
plaintiff’s suit should be dismissed. Dr. Sen 

6. (’28) 15 AIK 1928 P C 16 : 10S I C 361 : 55 c7l 
519 : 55 I A 96 (P C), Abdur Rahim y. Abu Maho- 
med Barkat Ali. 
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Gupta admits that, according to the view 
which has been accepted by this Court, where 
several issues have been framed, the decision 
on each issue which supports the ultimate 
decision in the case must be regarded as res 
judicata between the parties to the suit. The 
view which was taken on this point in 24 Cal 
900 7 was followed by this Court in 19 C L J 34 8 
and 57 Cal 872. 9 The same view was expres- 
sed by the Madras High Court in 38 Mad 
158. 10 It is true that it seems to have been 
suggested by the learned Judges who deci- 
ded the case in 41 C L J 396 11 that, where a 
matter was only incidentally decided in a 
suit, such decision would not operate as res 
judicata, but it is significant that when this 
case came before the Privy Council, 54 I a 
238 12 their Lordships confirmed the decision 
of this Court on another ground and ex- 
pressly stated that : 

They desire to guard themselves by saying that 
they must not be taken as adopting the grounds 
upon which the decision of the High Court was 
based. They express no opinion on any ground 
other than that which has been hereinbefore dealt 
with. 

The view which was taken by this Court 
in 41 C L J 396 11 appears to have been simi- 
lar to the view expressed by the Allahabad 
High Court with regard to findings which 
are incidental and subsidiary to the main 
question in the suit, 17 ALL 174, 18 but we 
consider that the opposite view which has 
been usually taken in this Court with re- 
gard to this matter is more consistent with 
reason and authority. On the other hand, 
there can be no doubt that, if a decision on 
an issue does not support the ultimate de- 
cree, such decision cannot operate as res 
judicata between the parties to the suit : 
12 I A 23 1 ' 1 at p. 34, 13 Cal 17, 15 18 Cal 047, 10 

7. (’97) 24 Cal 900, Peary Mohun Mukherjee v. 
Ambica Churn Bandopudhya. 

8. (’14) 1 AIR 1914 Cal 352 : 21 I C 979: 19 C L J 
34, Rambehari Sarkar v. Surendra Nath. 

9. (’30) 17 AIR 1930 Cal 810 : 129 I C 310 : 57 Cal 
872, Muhammad Ismail v. Sharfutullah. 

10. (’15) 2 A I R 1915 Mad 864 : 21 I C 258 : 38 
Mad 158, Venkataraju v. Ramanamma. 

11. (’25) 12 A I R 1925 Cal 996 : 88 I C 616 : 41 
C L J 396, Gopal Jew Tlmkur v. Radlm Binode 
Mon dal. 

12. (’27) 14 A I R 1927 P C 128 : 101 I C 873 : 54 
Cal 770 : 54 I A 238 (PC), Radha Binode Mondal 
v. Gopal Jiu Thakur. 

13. (’95) 17 All 174 : 1895 A W N 47, Shib Chavan 
Lai v. Raghu Nath. 

14. (’85) 11 Cal 301 : 12 I A 23 : 4 Sur 602 (P C), 
Rajah Bun Bahadur Singh v. Mt. Luclioo Koer. 

15. (’80) 13 Cal 17, Nundo Lai Bhuttacharjee v. 
Bidhoo Mookhy Debee. 

16. (’91) 18 Cal 647, Thakur Magandeo v. Thakur 
Mahadeo Singh. 


48 I A 49 17 and 39 C L J 40. 
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Dr. Sen Gupta however argues that, even 
if the finding with regard to the invalidity 
of the wakfs in the judgment in Suit No. 190 
of 1915 be regarded as a finding which sup- 
ports the ultimate decree in that suit and 
the view which has been generally accepted 
by this Court with regard to such findings 
is correct, this question should nevertheless 
be regarded as concluded by the view ex- 
pressed by Sir George Rankin C. J. in his 
judgment in Appeals Nos. 187 and 196 of 1927. 1 
Reference has already been made to those 
observations and, in view of the fact that 
his Lordship expressly stated that they were / 
not “ intended as decisions operating as 
estoppel between the parties,” they cannot 
obviously operate as res judicata with re- 
ference to the present suit. Dr. Sen Gupta 
however contends that in any case they 
should be regarded as findings -which must be 
displaced by Mr. Gupta’s clients. In support 
of this contention he places some reliance 
upon certain observations of Lord Dunedin 
in 48 I A 49 17 at p. 55. Obviously, a heavy 
onus would lie upon the respondents to esta- 
blish by evidence that the wakfs were in- 
valid, and we have already held that they 
have not been able to succeed on this point. 
Similarly, the onus would lie on them to 
show that the decision in suit No. 190 of 1915 
with regard to the invalidity of the wakfs 
operates as res judicata in the suit out of 
which the present appeal arises. At the same 
time, however, we cannot hold that the ob- 
servations contained in Sir George Rankin’s 
judgment were ever intended by his Lord- 
ship to be findings. On the other hand, they 
are obviously mere expressions of opinion. 
Even if they would be regarded as findings, 
they would nevertheless not operate as res 
judicata in favour of the appellant as they 
do not support the ultimate decision in Ap- 
peals Nos. 187 and 196 of 1927, 1 which was to h 
the effect that the declaration which the 
plaintiffs sought with regard to the validity 
of the wakfs was refused. Dr. Sen Gupta 
next argues that, having regard to the gene- 
ral principle relating to the doctrine of res 
judicata, the learned Chief Justice adopted 
a correct view when he stated : 

1 am not therefore prepared to hold that the de- 
cree of 1915 estopped the plaintiff from bringing 

17. (’22) 9 A I R 1922 P C 241 : 64 I C 231 : 48 
Cal 460 : 48 I A 49 (P C), Midnapore Zamindari 
Co. Ltd. v. Naresh Narayan Roy. 

18. (’24) 11 A I R 1924 Cal 600*: 79 I C 520 : 39 
C L J 40, Dwijendra Narayan Roy v. Joges 
Chandra Do. 
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the present, suit (i. e., Suit No. 153 of 1922), with 
& reference to the wakfnamas. 

It must therefore be considered whether 
the question of the validity of the wakfs is 
now res judicata between the parties to the 
present suit with special reference to the 
provisions of S. ll, Civil P. C. If Mr. Gupta’s 
clients are to get the benefit of s. 11 , they 
must establish the following points : (l) That 
the question of the validity of the wakfs 
was directly and substantially in issue in 
Suit No. 190 of 1915; (2) that this matter was 
in issue in the former suit between the par- 
ties to the present suit or parties under 
whom the parties to the present suit claim ; 
® (3) that the parties in both suits were liti- 
gating under the same title; (4) that the 
Court which tried the former suit was a 
Court competent to try the suit out of which 
the present appeal arises, and (5) that the 
question relating to the validity of the wakfs 
was heard and finally decided in Suit No. 190 
of 1915. 

With regard to the first point, the issues 
which were framed in both the suits show 
clearly that the question of the validity of 
the wakf created by Umer Ali Sarkar was 
directly and substantially in issue in both 
suits. With reference to the second point, the 
c suit out of which the present appeal arises is 
between the successors-in-interest of a trans- 
feree from Aberjan Bibi of a portion of the 
property covered by the wakfnama executed 
by Umer Ali in 1908 and Fateh Nasib who 
claims to be a mutwalli of the wakf estate 
by virtue of his appointment under the will 
of Abdul Alim Abed, which was executed on 
15th May 1928. The principal plaintiff in 
Suit No. 190 of 1915 was Samiruddin who 
claimed to be co-mutwalli of the wakf pro- 
perty with Aberjan Bibi under Umer Ali’s 
wakfnama of 1908, whereas the principal 
defendants included Aberjan Bibi and Bada- 
d ruddin Ahmed to whom Aberjan Bibi had 
transferred the property now in suit by the 
hebabilewaj dated 22nd June 1913. As already 
stated, Abdul Alim Abed was impleaded as 
a pro forma defendant, in whose presence it 
was necessary to decide the matter, as he 
had been nominated as a prospective mut- 
walli of the wakf estate in the wakfnama 
executed by Umer Ali in 1908. In the suit of 
1915 Abdul Alim Abed filed a written state- 
ment in which he supported substantially 
the plaintiff’s case, and it follows, therefore, 
that in that suit the question with regard 
to the validity of the wakfs was in issue not 
only between Samiruddin and Aberjan Bibi 
but also between Abdul Alim Abed and Aber- 
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jan Bibi whose interests with regard to this e 
matter were conflicting. There is no doubt 
that the plaintiffs claim under Aberjan Bibi 
and Badaruddin Ahmed in the present suit 
and, as Fateh Nasib claims to represent the ' 
interests of the wakf by virtue of the will 
executed by Abdul Alim Abed on 15th May 
1928, it follows that he claims under Abdul 
Alim Abed and derives his title from him. 

A peculiar feature of the present case, 
however, is that the persons from whom the 
principal parties to the present suit derive 
their title were co-defendants in Suit No. 190 
of 1915, and it must, therefore, be considered 
whether this circumstance precludes the 
plaintiffs in the present suit from contend- 
ing that the decision with regard to the 
invalidity of the wakfs in Suit No. 190 of 1915 
operates as res judicata. On this point the 
learned Subordinate Judge who tried Suit 
No. 153 of 1922 held that it was not necessary 
in Suit No. 190 of 1915 to try the question of 
the validity of the wakfs as between the co- 
defendants after it had been decided that 
Samiruddin and his co-plaintiffs were not 
entitled to ask for the relief which they 
sought. He also held that, after the with- 
drawal of Samiruddin’s appeal to the High 
Court, Abdul Alim Abed had no opportu- 
nity to test the finding of the first Court in 9 
Suit No. 190 of 1915 by filing an appeal him- 
self. Reference has already been made to 
the opinion formed by Sir George Rankin 
C. J., on the question of res judicata in his 
judgment in Appeals Nos. 187 and 196 of 1927, 1 
wherein he expressed the view that the 
plaintiff (that is, Abdul Alim Abed), was not 
bound by the previous decision “as being a 
decision between co-defendants.” 

In discussing the question as to the neces- 
sity for a finding with regard to the validity 
of the wakfs the learned Subordinate Judge 
who tried Suit No. 153 of 1922, referred to a 
passage in the judgment of Mookerjee J., in ; a 
11 C L J 461, 19 wherein the principle was 
laid down that, where an adjudication be- 
tween defendants who had a conflict of inte- 
rest between them was necessary to give the 
appropriate relief to the plaintiff and there 
was such adjudication, the adjudication 
which defined the real rights of the defend- 
ants inter se would be res judicata as be- 
tween the defendants as well as between the 
plaintiff and the defendants. There can be 
no doubt as to the general soundness of this 
principle and when Sir George Rankin C. J., 
in his judgment in Appeals Nos. 187 and 196 of 

19 . (’10) 11 C L J 461 : 6 I C 554, Aghore Nath 
Mukherjee v. Srimati Kamini Debi. 
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1927 1 expressed the opinion that Abdul Alim 
* Abed was not bound by the decision in Suit 
No. 190 of 1915 on the question of the vali- 
dity of the wakf “as being a decision between 
' co-defendants,” he can hardly be taken to 
have meant that such decision cannot 
operate as res judicata in suitable cases. The 
principle enunciated by Mookerjee J., in 
HCL J 461 10 was accepted and to some ex- 
tent amplified in several judgments deliver- 
ed by the Judicial Committee of the Privy 
Council after the date on which the learned 
Chief Justice delivered his judgment in 
Appeals Nos. 187 and 196 of 1927. 1 

The first of these cases is that in 58 I A 
b 158 . 20 A suit had been brought by Munni 
Bibi to recover possession of a house at Agra 
from Tirlok Nath. The house formerly be- 
longed to a person named Joti Prasad who 
was said to have given it to his wife, 
Mukundi, in 1864. The plaintiff disputed 
the validity of the gift and claimed titlo 
through Joti Prasad’s son* Amarnath, whilo 
the defendant claimed to have succeeded to 
Mukundi’s interest in the property. In a 
suit brought in 1909 in respect of this pro- 
perty, in which Munni Bibi and a predeces- 
sor of Tirlok Nath had been impleaded as 
defendants, it was decided that the property 
belonged to Amarnath and that the plain tilt 
might therefore legally attach the house in 
execution. The Judicial Committee held that 
the decision of 1909 was res judicata in favour 
of the appellant as between her and her co- 
defendant. Their Lordships pointed out that 
Munni Bibi was “at all events a proper party 
to the suit and bad a right to be heard if 
she so desired.” They also observed : 

It was only if the house belonged to A mar Nath 
that the plaintiff’s suit could succeed; if it belonged 
to Mukandi he must fail. It was therefore necessary 
to decide between the conflicting claims of the 
defendants. 


Their Lordships also held that the said 
d decree was equally binding upon the respon- 
dents as reversionary heirs in the absence of 
proof that it was obtained by fraud or col- 
lusion. In discussing the doctrine of res 
judicata, Sir George Lowndes referred to 
• s. 11, Civil P. C., and then pointed out that 
“it lias been held by this Board on many 
occasions that the statement of it there is 
not exhaustive.” After referring to the case 
in ( IS id) 3 Hare C27 21 at p. 038, his Lordship 
formulated three conditions as being requi- 


20. (’31 ) 18 A 1 R 1931 P C 114 : 132 1 C 598 : 53 
All 103 : 58 I A 158 (p C), Munni Bibi v. Tirloki 
Nath. 

21. (1813) 3 Haro 627. 15 L .1 Ch 1 11 , Col tingham 

v. Karl of Shrewsbury. 
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site in order to apply the rule of res judicata ^ 
as between co-defendants in a previous suit 
and stated : 

In such a case therefore three conditions are 
requisite : (1) There must be a conflict of interest 
between the defendants concerned ; (2) it must be 
necessary to decide this conflict in order to give the 
plaintiff the relief he claims ; and (3) the question 
between the defendants must have been finally 
decided. 

The same principle was followed by the 
Judicial Committee in 1932 in 59 I A 247. 23 
In 1918 Ma Sein had instituted an adminis- 
tration suit against her brothers in which 
she claimed administration of her mother’s 
estate on the ground that, according to Bur- 
mese Buddhist law, she was entitled to a / 
fourth share therein. Although she claimed 
no relief against her sister Ma Pan, she im- 
pleaded her as a pro forma defendant. The 
sister, Ma Pan, filed no written statement 
but, at the hearing, gave evidence on behalf 
of the plaintiff in support of her claim. Ma 
Sein’s suit was dismissed on the ground that 
Chinese Customary law applied and under 
it her brothers were entitled to succeed to 
their mother’s estate. In a subsequent suit 
instituted by Ma Pan in 1927 she sued her 
brothers and Ma Sein and claimed the same 
relief as had been sought in the previous 
suit. Their Lordships of the Judicial Com- g 
mittee held that the subsequent suit was 
barred by the doctrine of res judicata. In 
discussing the previous suit, Lord Russell of 
Killowen pointed out that 

to that suit all the alleged heirs were necessary 
and proper parties .... The plaintiff’s only title 
to sue depended upon the answer to the question 
whether all tho four children were heirs of the 
mother or whether only the sons were entitled to 
succeed to her property, and this, in turn, depended 
upon the answer to the question whether the suc- 
cession to the mother’s property was governed by 
Chinese Customary law or by Burmese Buddhist 
law. In a word, the question to be determined was 
one between tho sisters on the one hand and tho 
brothers on the other. The rights of each sister in 
regard to tho mother’s estate were identical ; they 
were either both of them co-heirs with their brothers 
or neither of them was entitled to any share .... 
It vas argued that the doctrine of res judicata could 
not. uuply as between co-defendants to a previous 
suit, ir no relief lmd been granted to the plaintiff 
in 1 hat suit. Their Lordships are aware of no prin- 
ciple or authority which justifies this contention. 

Tho principles laid down in tho cases in 
58 I A 158 20 and 59 I A 247 22 were followed by 
the Judicial Committee in 1935 in 62 I A 
221 .“ 5 In discussing the question whether 

22. (’32) 19 A l It 1932 P C 101 ; 137 I C 328 : 10 
Hang 322 : 59 1 A 2 47 (P C), Mating Sein Done v. 
Ma Pan Nyun. 

23. (’35) 22 A 1 U 1935 P C 139 : 157 I C 485 : 11 
Pat 011 : 02 I A 221 (PC), Kedar Nath v. Ram 
Kara in. 
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j the decision in a previous suit was binding 

and operated as res judicata in a subsequent 

suit, their Lordships stated that : 

The Subordinate Judge held that the issue as to 
the validity of the sale was not res judicata between 
the plaintiff who was defendant 1 and the mahant 
who was defendant 2 in these suits, because the 
plaintiffs, who were the auction purchasers of other 
properties at the Court sale, had not sought for 
^ny relief as against the mahant who was defen- 
dant 2, but this ruling was given before the recent 
decisions of this Board as to res judicata between 
co-defendants which will be referred to later. 

Their Lordships, therefore, by implication 
re-assert the view which seems to have been 
taken in 59 I A 247 22 that the fact is immate- 
^ rial that the plaintiff in the former suit may 
not have sought for any relief against a per- 
son who is impleaded as a pro forma defen- 
dant. It may be noted at this stage that, in 
view of the foregoing observations of Sir 
John Wallis in 62 I A 224, 23 we are not pre- 
pared to accept the argument which has 
been put forward by Dr. Sen Gupta to the 
effect that the decision in Suit No. 190 of 
1915 with regard to the invalidity of the 
wakfs would not operate as res judicata in 
view of the fact that the plaintiffs had 
claimed no relief against Abdul Alim Abed. 
In support of his contention on this point, 
the learned advocate placed some reliance 
c upon a decision of this Court in 12 Cal 580 21 
and two later decisions of Hitter J. in 
40CWN 1205 25 and 64CLJ 3. 26 In so far 
as these cases purport to decide that a deci- 
sion in a former suit, which affects the inte- 
rests of a pro forma defendant against whom 
no relief had been claimed, cannot operate 
as res judicata in a subsequent suit between 
the same parties, we are not prepared to 
follow them. We think that the law con- 
templates that even a pro forma defendant 
should ordinarily be bound by a decree 
which has been obtained in his presence. 
As pointed out by the Judicial Committee of 
•d the Privy Council, if a pro forma defendant 
is a proper party to a suit, he has every 
right to be heard, and it would follow that, 
if he refrains from putting his case before 
the Court, he does so at his own risk and he 
cannot afterwards complain if his rights in 
connexion with the subject-matter of the 
suit are placed in jeopardy by reason of his 
neglect. The law allows any party to a suit 
who is adversely affected by a decree to ap- 

24 . (’86) 12 Cal 580 (F B), Brojo Beliari Mitter v. 
Kedar Nath Mozumdar. 

- 25 . (’36) 40 OWN 1205 : 1G5 I C 662, Gajanan 
Agarwalla v. Hamidar Rahaman. 

-26. (’36) 64 C L J 3 : 40 C W N 1208, Rakhal Das 
Ray v. Haridas Sarkar. 
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peal from it (9 C W N 5S4 2 '), and if a pro 
forma defendant considers that his interests 0 
with reference to the subject-matter of the 
suit have been prejudiced, an appeal filed by 
him would be competent. We are not pre- 
pared, therefore, to adopt the view of the 
law which has been taken by Mitter J. in 
the above-cited cases nor to follow the deci- 
sion of the Bombay High Court in 25 Bom 
589, 28 upon which the learned Judge parti- 
cularly relied. Further, we may point out 
that the view taken in this Court in regard 
to this question in 12 Cal 580, 21 did not com- 
mend itself to the Madras High Court in 
15 Mad 2G4 29 and we think that the former 
Full Bench decision must now be regarded •' 
as having been impliedly overruled by the 
Privy Council in the cases in 59 I A 247 22 
and G2 I A 224. 23 

From the principles laid down by the 
Privy Council, it follows that, provided the 
remaining conditions requisite in order to 
apply the doctrine of res judicata are pre- 
sent, the mere fact that the question in issue 
in the former suit was between co-defen- 
dants is immaterial if in such a case the 
conditions which have been prescribed by 
the Judicial Committee of the Privy Coun- 
cil have been fulfilled. In order to see, 
therefore, whether the doctrine of res judi- ^ 
cata may be invoked in a subsequent suit by 
persons whose predecessors had been im- 
pleaded as co-defendants in a previous suit 
or who were themselves co-defendants in 
such previous suit, it is necessary to consi- 
der the following points : (l) What was the 
relief claimed by the plaintiff in the pre- 
vious suit? (2) Were the co-defendants pro- 
per parties to the suit? (3) Was there a 
conflict of interest between them ? U) Was 
it necessary to decide that conflict in order 
to give the plaintiff the relief that he 
claimed ? (5) Was the question in issue be- 
tween the co-defendants actually decided. ; 4 
These points will now be examined with 
special reference to the suit in connexion 
with which the present appeal arises, (l) As 
regards the first of these points reference 
has already been made to the prayers con- 
tained in the plaint in suit No. 190 of 1915. 

(2) There can be no doubt that Abdul Alim 
Abed was a proper party to Suit No. 190 of 
1915 as he was. vitally interested in main- 
taining the validity of Umar Ali s wakt- 

27 . (’05) 9 CWN 584, Krishna Chandra v. Mahesk 

Chandra. 

28 . (’01) 25 Bom 539 : 3 Bom L R 179, Ramdas v. 

Vazirsaheb. 

29. (’92) 15 Mad 264, Madhevi v. Kelu. 


18 Calcutta Hafiz Mohammad v. Swabup Chand (Edgley J.) 


nama. He had a right to be heard with 
a reference to this matter if he so desired. 
Order 2, Rule 1, Civil P. C., states : 

Every suit shall as far as practicable be framed 
bo as to afford ground for final decision upon the 
subjects in dispute and to prevent further litigation 
concerning them. 

Abdul Alim Abed had been named rightly 
or wrongly by Umer Ali as a prospective 
mutwalli of the wakf, and one of the main 
points in dispute in Suit No. 190 of 1915 was 
the validity of Umer Ali’s wakfnama. The 
object of O. 2, R. 1 of the Code would have 
been frustrated if Samiruddin’s contention 
on this point had failed and, at some later 
b date, Abdul Alim Abed had been in a posi- 
tion to contend that it had been decided in 
his absence that the wakfnama was invalid 
and that he was not bound by the decree 
in the former suit. The law contemplated 
that, as the question of the validity of the 
wakf had been raised in the Suit No. 190 of 
1915, this question should be decided in such 
a way as to bind all persons interested in 
upholding or denying the validity of the 
wakfnamas, for the purpose of preventing 
further litigation on this point. Hence Abdul 
Alim Abed was rightly impleaded as a 
defendant. (3) There was a clear conflict of 
c interest between Abdul Alim Abed on the 
one hand and Aberjan Bibi and Badaruddin 
Ahmed on the other. The former was inter- 
ested in upholding the validity of the wakfs, 
while the latter were contending that the 
property covered by the wakfnamas was 
secular. ( 4 ) As regards the question of the 
necessity for deciding the issuo raised in 
regard to the validity of the wakfs, reference 
has already been made to the view expressed 
on this point by the learned Subordinate 
Judge who tried Suit No. 153 of 1922. Fur- 
ther, Sir Georgo Rankin C. J. in the con- 
cluding portion of his judgment, dated 12th 
Juno 1930, seems to have Held the same view. 
(1 On this point, the nature of the relief 
claimed in Suit No. 190 of 1915 has already 
been discussed at some length, and wo have 
held that the learned Subordinate Judge 
who tried Suit No. 190 of 1915 had jurisdic- 
tion to adjudicate upon the issues with 
regard to the validity of the wakfs. Even if 
it be assumed that the learned Subordinate 
Judge was correct in supposing that he was 
unable to grant tho plaintiffs relief in res- 
pect of the possession of tho disputed pro- 
perty, it was nevertheless clear that, in order 
to givo them the declarations which they 
sought, it was necessary to decide whether 
the wakfs were valid or invalid. The posi- 


tion of Samiruddin and Abdul Alim Abed ^ 
in Suit No. 190 of 1915 was analogous to that 
of the two sisters in the suit of 1918 which 
was discussed in 59 I A 247. 22 Their interests 
in maintaining the validity of Umer Ali’s 
wakfnama were identical. Either the pro- 
perty in suit was wakf or it was secular, and 
this was a point which it was essential to 
decide in order to give the plaintiffs the 
relief which they sought. ( 5 ) The question 
in issue with regard to the validity of the 
wakfs between Abdul Alim Abed on the one 
hand and Aberjan Bibi and Badaruddin 
Ahmed on the other was actually decided. 

It follows, therefore, that, with regard 
to the essential conditions relating to the 
application of the doctrine of res judicata , 
as between co-defendants, the principles 
formulated by the Judicial Committee have 
been fulfilled in respect of the decision in 
Suit No. 190 of 1915 between Abdul Alim 
Abed and Aberjan Bibi and her transferees 
and consequently the second main condition 
which is requisite in order to apply the 
doctrine of res judicata has also been ful- 
filled. With regard to this matter, Mr. Gupta 
rightly points that, even apart from any 
right which Fateh Nasib may claim to have 
derived from the terms of Abdul Alim s will, 
this person professes to come forward in the 9 
present suit in a representative capacity 
with a claim to the effect that the property 
in suit is wakf property. Mr. Gupta, there- 
fore, argues that, in view of the terms of 
Expln. 6 to s. ll, Civil P. C., Fateh Nasib 
must be regarded as claiming under Abdul 
Alim Abed and, from this point of view also, 
as bound by the decision in Suit No. 190 of 
1915, provided the other essential conditions 
with regard to the doctrine of res judicata 
have been fulfilled. With regard to this 
argument Hr. Sen Gupta contends ( 1 ) that 
Abdul Alim Abed was not litigating in a 
representative but in a personal capacity ^ 
and ( 2 ) that it had been decided in Suit 
No. 190 of 1915 that the suit was not of a 
bona fide character. 

With regard to tho first of these argu- 
ments, it seems to be cl oar from the plead- 
ings in Suit No. 190 of 1915 and in those of 
the suit out of which this appeal arises that 
neither Abdul Alim Abed nor Fateh Nasib 
was litigating in his personal capacity. They 
both claimed to be persons interested in the 
wakf character of tho property in suit, not 
on their own behalf but on behalf of their 
co-religionists for the benefit of whose reli- 
gion the dedication bad been made. The 
mere fact that Abdul Alim Abed was a pro- 
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spective mutwalli and Fateh Nasib claimed 
a to be a de facto mutwalli is immaterial. In 
effect both these persons were litigating in a 
representative capacity for the purpose of 
ensuring that the property which had been 
dedicated by Umer Ali to pious and charit- 
able objects should be utilized for promoting 
the objects which the wakif had in view at 
the time of the dedication. 

As regards his second argument, Dr. Sen 
Gupta places much reliance upon the find- 
ing on issues 16 and 17 contained in the 
judgment of the learned Subordinate Judge 
who tried suit No. 190 of 1915 to the effect that 
“the plaintiff’s suit is not a bona fide one and 
b they are colluding with defendants 2 and 3.” 
Dr. Sen Gupta argues that the learned Sub- 
ordinate Judge did not consider Samiruddin’s 
suit to be bona fide litigation on behalf of the 
wakf because he had reason to suppose that 
the principal plaintiff was colluding with 
the defendants Karim Bux and Amiruddin. 
Such an interpretation of this finding was 
not accepted by Mr. Gupta. However, the 
implications of any such finding against 
Samiruddin we are not called upon to de- 
cide. The question which we have to con- 
sider with regard to the matter now under 
discussion is not whether Samiruddin was 
c litigating bona fide in respect of the wakf, 
but whether Abdul Alim Abed’s case was of 
a bona fide character. The onus would lie on 
Dr. Sen Gupta’s client to show that Abdul 
Alim Abed, who was defendant 6 in suit 
No. 190 of 1915, was colluding with the plain- 
tiffs : 64 I A 17. 30 This onus has not been 
discharged. There is no finding in the judg- 
ment of the learned Subordinate Judge to 
the effect that Abdul Alim was not litigating 
bona fide in the interest of the wakf. It 
seems most unlikely that there could pos- 
sibly have been any collusion between him 
and Samiruddin. In this connexion, it is 
. significant that the person who was nomi- 
^ nated by the plaintiffs as Abdul Alim’s 
guardian in para. 22 of the plaint was not 
appointed as such by the Court as is shown 
by the decree in the suit (Ex. 5) wherein 
Abdul Alim Abed is described as represented 
by “Babu Anath Bandhu Das Gupta, she- 
ristadar of this Court appointed under the 
order of the Court, dated 13th September 
1915.” Our conclusion on this point, there- 
fore, is that Abdul Alim Abed was litigating 
bona fide in a representative character on 
behalf of the wakf, and that Fateh Nasib 

30 . (’37) 24 A I R 1937 P C 1 : 166 I C 1 : I L R 
(1937) Mad 263 : 64 I A 17 (P C), Venkata Sesh- 
ayya v. Kotiswara Rao. 
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must be deemed to be claiming under him , 
within the meaning of Explanation 6 to s. 11 e 
of the Code. 

The next point to be considered i3 whether 
Fateh Nasib and Abdul Alim Abed were liti- 
gating under the same title. This question 
has already been sufficiently discussed in 
connexion with Mr. Gupta’s argument with 
regard to the applicability of Expl. 6. In our 
view, both Abdul Alim Abed and Fateh 
Nasib were litigating in a representative 
capacity as persons interested in upholding 
the wakf constituted under the provisions 
made in the wakfnama executed by Umer 
Ali in 1908. It cannot be contended that 
they are not litigating under the same title $■ 
merely by reason of the fact that Abdul Alim 
Abed was a prospective mutwalli and Fateh 
Nasib claimed to be a de facto mutwalli. Their 
position bears some analogy to that of pre- 
sumptive and actual reversioners in respect 
of a Hindu widow’s estate. Admittedly, a 
decree obtained by a presumptive reversioner 
would bind the actual reversioners and the 
observations made by Lord Blanesburgh in 
51 I A 38l 31 appear to be applicable to the 
present case. In that case his Lordship 
observed : 

To the present case the application of this principle 
is obvious and eminently salutary. It would be yes - _ 
simi exempli that the appellant, whose predecessor 
in interest failed on the same issue and was con- 
tent to accept the adverse judgment against him, 
should be held entitled, years afterwards, when it 
might be much of the relevant evidence was no 
longer available to raise the same issue all over 
again. Their Lordships of course recognize that the 
principle is less obviously just where it operates to 
bind the ultimate reversioners by the result of a 
suit in which a plaintiff had failed whose interest, 
then merely presumptive, never ultimately matured. 
The danger of a feigned issue in such a suit is not 
to be overlooked. But this danger is mainly serious 
where the failure of the first suit has been brought 
about by fraud or collusion where, of course, further 
and different considerations would arise. 

The views expressed by this Court in 49 
Cal 45 32 were to the same effect. Further, it 7i 
has been held by the Judicial Committee 
that a presumptive reversioner who seeks to 
set aside an adoption or an alienation by a 
Hindu widow, does so in a representative 
capacity, 42 I A 125, 33 and on the same ana- 
logy we hold that Abdul Alim Abed was 
litigating in a representative character in 

31 . (’24) HAIR 1924 P C 247 : 82 I C 962 : 46 
All 831 : 51 I A 381 (P C), Kesho Prasad Singh v. 
Sheo Pragash Ojha. 

32 . (’22) 9 A I R 1922 Cal 321 : 64 I C 9S0 : 49 
Cal 45 : 33 C L J 421 : 25 C W N 585, Pramatha 
Nath v. Bhuban Mohan. 

33 . (’15) 2 A I R 1915 P C 124 : 29 I C 298 : 38 
Mad 406 : 42 I A 125 (P C), Yenkatanarayana 
Pillai v. Subbammal. 
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suit No. 190 of 1915. As regards the fourth 
and fifth conditions which are required in 
order to enable the doctrine of res judicata 
to be applied, there is, of course, no doubt in 
this case that the learned Subordinate Judge 
who tried suit No. 190 of 1915 was a Court 
competent to try the suit out of which this 
appeal arises, and that the question with re- 
gard to the validity of the wakfs was finally 
decided in the former suit. In this connec- 
tion, it may be mentioned that it is im- 
material that no express issue was framed 
in suit No. 190 of 1915 with regard to the 
rights of Abdul Alim Abed in respect of the 
wakf estate. It was quite clear from the 

& pleadings in that suit that on the question 
of the validity of the wakfs his interest was 
identical with that of the plaintiffs. The 
suit wa3 decided in his presence. Ho had a 
right to be heard, and he actually filed a 
written statement in which he supported 
generally the plaintiffs’ case. The decision 
with regard to the validity of the wakfs in 
substance clearly affected his interest to the 
same degree as it affected that of the plain- 
tiffs, and ho must be treated as bound by 
that decision. As observed by their Lord- 
ships of the Judicial Committee in 43 I A 
9l 31 : 

c The rule of res judicata while founded on ancient 
precedent is dictated by a wisdom which is for all 
time. ‘It hath been well said’, declared Lord 
Coke, ‘ interest rcipublicac ut sit finis litium , 
otherwiso great oppression might bo done under 
colour and pretence of law’ . . . and so the applica- 
tion of the rule by the Courts in India should be 
influenced by no technical considerations of form, 
hut by matter of substance within the limits al- 
lowed by law. 

Finally, it has been contended by Dr. Son 
Gupta that the decision in suit No. 190 of 
1915 cannot operate as res judicata as against 
Abdul Alim Abed, because ho was in effect 
unable to appeal by reason of the fact that 
the appeal by the plaintiffs, to which Abdul 

^ Alim Abed had been made a party, was with- 
drawn as a result of a petition filed by the 
plaintiffs on 6th August 1917 (Exibit Z03). 
In this connexion, the order of the High 
Court of the same date (Ex. XG4) shows that 
Abdul Alim Abed was represented by bis 
guardian, Anath Bandhu l)as Gupta, who 
had represented him in the suit, and also 
that the respondents gave their consent to 
tho withdrawal of the appeal. It is impos- 
sible, therefore, for us to hold that Abdul 
Alim Abed was prejudiced by the withdrawal 
of the appeal or that lie was not properly 


34. (»1G) 3 A I li 1916 P C 78 : 33 I C 911 : 
691 : 43 I A 91 (1* C), Sheoparsun Sing v. 
uamlnn Prasiul Nurayun Singh. 
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represented in connexion with this matter. ^ 
Further, there was in our view no reason 
why Abdul Alim Abed should not have ap- 
pealed separately against the decision in suit 
No. 190 of 1915, if he had wished to do so, 
although he was merely impleaded as a pro 
forma defendant. This argument which has 
been put forward by the learned advocate 
for the appellant, therefore, fails. Our con- 
clusion with regard to this part of the plain- 
tiff’s case is that, although we would have 
been prepared to accept Dr. Sen Gupta s 
contention that the wakfs created by Juman 
Mistry and Umer Ali were valid, the parties 
to the suit out of which this appeal arises 
are nevertheless precluded from re-agitating f 
this matter in view of the fact that this 
question must be regarded as res judicata 
between them by virtue of the finding at 
which the learned Subordinate Judge arrived 
in Suit No. 190 of 1915 to tho effect that 
these wakfs were invalid. 

Wo must now consider the third main 
argument which has been put forward by 
Mr. Gupta to tho effect that the title of his 
clients’ predecessors-in-interest in respoct of 
the property in suit had been perfected by 
adverse possession before 192S. On this point 
Mr. Gupta’s main contention is that, even if 
the property in suit was originally wakf g 
property by virtue of the wakfnama executed 
by Umer Ali in 1908, it nevertheless passed 
into the possession of Aberjan Bibi as secular 
property on 2nd March 1913, and from that 
date until 1928, when Fateh Nasib admit- 
tedly succeeded in getting into possession of 
the proporty, Aberjan Bibi and her succes- 
sors remained in continuous possession there- 
of in the assertion of a title hostilo and 
adverse to tho wakf estate. Their title there- 
fore was perfected in 1925 with tho rosult 
that tho titlo of Fateh Nasib or any other 
persons who sought to claim this property as 
wakf property was extinguished under s. 28 ^ 
read with Art. 141, Limitation Act. Dr. Sen 
Gupta’s argument, on the other hand, is of a 
three-fold character : (l) In tho first placo, 
he contends that no question of advorso pos- 
session can ariso as tho mutwalli of the wakf 
estate would still bo entitled under Art. 134B, 
Limitation Act, to sue for tho purpose of re- 
covering possession of any portion of the 
estate, which might have been alienated by 
any of his predecessors; ( 2 ) tho learned 
advocate then contends that, even if Art. 144, 
Limitation Act, applied, limitation would 
only begin to run with effect from tho date 
of the death of Aberjan Bibi or her removal 
from the mutwalliship; and (;') that, even if 



/ » 


p 




> r 

i *-• 


I c u 




1942 

Aberjan Bibi be regarded as having been 
a placed in possession of the disputed property 
in March 1913 and to have set up a title hos- 
tile and adverse to the wakf estate on that 
date, her possession and that of her succes- 
sors was not of such a character as would be 
sufficient to enable the predecessors of the 
plaintiffs to perfect their title by adverse 
XDOssession. 

With regard to the first of these argu- 
ments, Dr. Sen Gupta relies on the decision 
of this Court in 41C WN 693, 35 in which it 
was held that Art. 134B covered transfers 
whether made before or after the amending 
Act 1 of 1929 came into force. This article, 
^ which was inserted in sch. 1, Limitation 
, Act in 1929, is to the effect that the period 
of limitation in respect of suits “by the 
manager of Hindu, Mahomedan or Buddhist 
religious or charitable endowments to recover 
possession of immovable property comprised 
in the endowment which has been trans- 
ferred by a previous manager for a valuable 
consideration 0 shall be 12 years with effect 
from the death, resignation or removal of the 
transferor. Dr. Sen Gupta contends that 
Aberjan Bibi was not removed from mut- 
, walliship until 1933, when her removal was 
ordered by the learned Additional District 
c Judge of the 24-Perganas in a suit under 
S. 92, Civil P. C. (Ex. Z-104). He contends, 
therefore, that S. 28, Limitation Act, would 
not begin to operate until 1945. This argu- 
ment is, however, based on the assumption 
that Aberjan Bibi entered into possession of 
the disputed property as a mutwalli and that 
she transferred this property to Badaruddin 
Ahmad in June 1913 when she was the mut- 
walli of the wakf estate. The same assump- 
tion also underlies Dr. Sen Gupta’s second 
argument whereby he contends that, if Arti- 
cle 144 applies, limitation would only run 
from the date of Aberjan Bibi’s death or 
from the date of her removal from the mut- 
walliship. This proposition is based on a 
series of decisions of the Privy Council 
beginning with the cases in 48 I A 302 3u and 
601 A 124. 37 In the latter case it was observed 
by Lord Russell of Killowen that : 

A mahant has power (apart from any question of 
necessity) to create an interest in property apper- 

35 . (’37) 24 AIR 1937 Cal 305 : 172 I C 315 : I L R 
(1937) 2 Cal 242 : 41 C W N 693, Raghunath Jiu 
v. Ganga Gobinda Pati. 

36 . (’22) 9 A I R 1922 P C 123 : 65 I C 161 : 44 
Mad 831 : 48 I A 302 (P C), Yidya Varuthi Thirtha 
v. Balusami Ayyar. 

37 . (’33) 20 A I R 1933 P C 75 : 142 I C 214 : 12 
Pat 251 : 60 I A 124 (P C), Ram Charan Das v. 
Naurangi Lai. 
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taining to the math, which will continue during his 
own life, or to put it perhaps more accurately, which e 
will continue during his tenure of office of mahant 
of the math, with the result that adverse possession 
of the particular property will only commence when 
the mahant who had disposed of it ceases to be 
mahant by death or otherwise. 

His Lordship went on to say : 

A mahant is at liberty to dispose of the property 
of a math during the period of his life and that a 
grant purporting to be for a longer period is good to 
the extent of the mahant’s life interest. Here again 
their Lordships think that the reference to life is 
upon the footing that the mahant continues during 
his life to hold that office. It will be observed that 
the statement is in no way confined to the grant of 
a lease, but covers the case of a purported out-and- 
out grant of the property. Whatever the intended 
duration of the attempted grant may be, it is good, J 
but good only for the limited period indicated. 

If this had been a case such as that with 
which their Lordships of the Judicial Com- 
mittee were dealing in the two last cited 
cases, S. 28, Limitation Act, would not come 
into operation until 1945, but the question 
must be considered whether Aberjan Bibi 
was ever a mutwalli of the disputed pro- 
perty and transferred this property to Bada- 
ruddin Ahmed in her capacity as mutwalli. 
In our view, it cannot be said that this lady 
ever became a mutwalli of the wakf estate. 

It is true that she was nominated by Umer 
Ali in the wakfnama of 1908 to succeed him £/ 
as co-mutwalli jointly with Samiruddin, but 
it is quite clear from the evidence before us 
that she never accepted the mutwalliship 
and, in fact, she availed herself of the ear- 
liest opportunity to repudiate it. In such 
circumstances she cannot be regarded as 
being under any fiduciary disability in the 
matter of possessing adversely to the wakf 
estate : 64 I A 203. 38 Umer Ali died in 
September 1911 and, on 1st March 1912, Aber- 
jan Bibi filed Suit No. 36 of 1912 against 
Samiruddin and certain other persons, who 
have already been mentioned, for a declara- 
tion that the wakfnamas executed by Juman j L 
Mistry and Umer Ali were invalid and in 
which she asked for a partition of the pro- 
perty covered by those documents. It is said 
by Dr. Sen Gupta that an application dated 
20th November 1911, (Ex. %-iS), shows that 
Aberjan Bibi must have accepted the mut- 
walliship. This application was, however, a 
document in which Samiruddin had asked 
that he and Aberjan Bibi might be regis- 
tered as joint mutwalli in respect of the 
Rowland Road property in the assessment 
book of the Corporation of Calcutta. It con- 

38. f *37) 24 AIR 1937 P C 185 : 168 I C 765 : 31 

SLR 538 : I L R (1937) 2 Cal 447 : 64 I A 203 

(P C), Iskwari Bkubanesliwari v. Broja Nath. 
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tains no indication to show that Aberjan 
a Bibi ever consented to such an application 
being made and, in view of the fact that she 
must at this time have been taking steps in 
connexion with the institution of her Suit 
No. 36 of 1912, it is not unlikely that this 
document was presented to the authorities 
of the Calcutta Corporation by Samiruddin 
in order to create evidence which might 
possibly be useful to him in connexion with 
the suit which Aberjan Bibi was going to 
institute against him. Her subsequent con- 
duct in connexion with the suit, by which 
she obtained a partition with Karim Bux of 
the alleged wakf properties on the basis that 
b they were secular in character, and the fact 
that she took possession of her share of the 
properties on this basis and executed a heba- 
bilewaj in respect of the Rowland Road pro- 
perty are also circumstances which indicate 
conclusively that Aberjan Bibi never accep- 
ted the office of mutwalli. On the contrary, 
she set up title hostile to the wakf estate in 
respect of the property which fell to her 
^hare as a result of the decree in Suit No. 36 
of 1912. There is some evidence that she con- 
cerned herself at various times with certain 
matters connected with the maintenance 
of the mosque which was built by Juman 
c Mistry. This, however, appears to have been 
due to the fact that, under the decree (Ex. 3) 
in Title Suit No. 36 of 1912, some specified 
properties had been charged with a sum of 
money for the maintenance of the mosque 
and for meeting certain religious expenses 
and it had been ordered that Aberjan would 
be 

in sole charge of the said mosque, burial ground, 
and the properties so set apart for the mosque as 
described in Sell. C of this decree, and that she do 
collect rents thereof, pay Government Collcctorate 
revenue and taxes, etc., therefore, repair the mosque 
and maintain the said properties and carry out the 
religious festivals at the said mosque and supervise 
and perform all necessary work relating thereto. 

^ The creation of this charge and the direc- 
tion whereby Aberjan Bibi was made res- 
ponsible for expenditure connected with the 
mosque, this burial ground and certain 
religious ceremonies did not havo the effect 
of making her a mutwalli of the estate, but 
merely made her responsible for ensuring 
that the income which had been charged on 
some properties for the above mentioned 
purposes was properly oxpendod. In our 
view, therefore, Aberjan Bibi was never the 
mutwalli of the wakf estate created by Juman 
Mistrv and Umer Ali and never acted as 
such. In these circumstances, the only arti- 
cle in sell, l, .Limitation Act, which can 


have any application to the present case is ^ 
Art. 144 which provides that the period of 
limitation for a person who sues “for posses- 
sion of immovable property or any interest 
therein not otherwise specially provided for” 
shall be 12 years from the date “when the 
possession of the defendant becomes adverse 
to the plaintiff.” In view of the provisions 
of S. 28, Limitation Act, if it is found that 
Aberjan Bibi and her successors were in 
adverse possession of the disputed property 
for 12 years continuously with effect from 
2nd March 1913, they must be held to have 
perfected their title thereto. The cases upon 
which Dr. Sen Gupta relies have no appli- 
cation as regards transfers by persons who I 
profess to make the transfers in their own 
right and in a secular capacity. In the pre- 
sent case the date of the death of Aberjan 
or of an order purporting to remove her 
from the mutwalliship is immaterial. The 
important date to consider is the date on 
which she obtained possession of the pro- 
perty in suit in the assertion of a hostile 
title to the wakf. It -was pointed out by 
Mukherji and Guha JJ., in 84 C \V N 49S 3 '* 
that in that particular case adverse posses- 
sion in respect of wakf property sold by a 
person in his secular capacity accrued in 
favour of the vendee w’ith effect from the V 
date of the alienation. On the same principle, 
in our view, the adverse possession of the 
predecessor of the plaintiffs will begin on 
2nd March 1913, the dato on which Aberjan 
Bibi took possession of the disputed property. 

As pointed out by Sir Georgo Rankin in 
67 I A 25l‘° : 

It is impossible to read into the modern Limi- 
tation Acts any exception for property made wakf 
for the purposes of a mosque, whether the purpose 
be merely to provide money for tlio upkeep and con- 
duct of a mosque or to provido a site and building 
for the purposo . . . The property now in question 
having been possessed by Sikhs adversely to the 
wakf and to all interests thereunder for more than 
12 years, the right of the mutwalli to possession for * 
the purposes of the wakf camo to an end under 
Art. 144, Limitation Act, and the title derived 
under the dedication from the settlor or wakif be- 
came extinct under S. 28. . . . But if the title con- 
ferred by the settlor has come to an end by reason 
that for the statutory period no one has sued to 
eject a person possessing adversely to the wakf and 
every interest thereunder, the rights of all bene- 
ficiaries have gone. 

39. (’30) 17 A I B 1930 Cal 673 : 128 I C 195 : 51 
C L J 517 : 34 C W N 198, Debendra Nath v. 
Naliarmal 3 a lan. 

40. (’40) 27 AIR 1910 P C 116 : 189 I C 1 : 67 I A 
251 : 1 Ti R (1940) Lah 193 : I L R (1940) Kar 
P C 251 (P C), Mosque known as Masjid Shahid 
Ganj v Shiromani Ourdwara Parbandhak Com- 
mittee, Amritsar. 
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It remains, therefore, to be seen whether 
A the possession of Aberjan Bibi and her suc- 
cessors with effect from 2nd March 1913 has 
been of a nature and character sufficient to 
result in the perfection of their title before 
Fateh Nasib got possession of the disputed 
property, as admitted by the plaintiffs in 
1928. In this connexion, Dr. Sen Gupta has 
referred to the case in 39C W N 352, 41 in 
which the Privy Council restate the general 
principles of the law with regard to adverse 
possession, which are conveniently sum- 
marized in the judgment of the Judicial 

Committee in 61 I A 78 42 as follows : 

As to what constitutes adverse possession, a sub- 
; ject which formed the topic of some discussion in 
^ the case, their Lordships adopt the language of 
Lord Robertson in delivering the judgment of the 
Board in 27 I A 136 43 at p. 140 where his Lordship 
said that ‘the possession required must be adequate 
in continuity, in publicity and in extent to show 
that it is possession adverse to the competitor.’ The 
classical requirement is that the possession should 
be nec vi nec clam nec precario. Mr. Dunne for the 
Crown appeared to desiderate that the adverse pos- 
session should be shown to have been brought to 
the knowledge of the Crown, but in their Lordships’ 
opinion there is no authority for this requirement. 
It is sufficient that the possession be overt and 
without any attempt at concealment, so that the 
person against whom time is running ought, if he 
exercises due vigilance, to be aware of what is hap- 
pening. ... It may be added that it is not necessary 
£ in order to establish adverse possession that the 
proof of acts of possession should cover every 
j moment of the requisite period. . . . ‘The fact of 
possession may be continuous, though the several 
acts of possession are at considerable intervals. How 
many acts will infer the fact is a question of proof 
and presumption independent of prescription’ (Miller 
on Prescription. 36). The nature of the requisite 
possession must necessarily vary with the nature of 
the subject possessed. The possession must be the 
kind of possession of which the particular subject 
is susceptible. 

. It was also pointed out by the Judicial 
Committee in 44 I A 104 44 : 

An exclusive adverse possession for a sufficient 
period may be made out in spite of occasional acts 
done by the former owner on the ground for a 
specific purpose from time to time. 

Further, in 58 I A 29, 45 their Lordships 
' stated they were 

41 . (’35) 22 A I R 1935 P C 36 : 153 I C 929 : 14 
Pat 327 : 62 I A 40 : 39 CWN 352 (P C), Sris 
Chandra Nandy v. Baijnath Jugal Kishore. 

42 . (’34) 21 AIR 1934 P C 23 : 147 I C 545 : 61 Cal 
262 : 61 I A 78 (P C), Secretary of State v. 
Debefidra Lai Khan. 

43 . (1900) 27 Cal 943 : 27 I A 136 : 4 C W N 597 : 
7 Sar 714 (P C), Radhamoni Debi v. Collector of 
Khulna. 

44 . (’17) 4 A I R 1917 P C 18 : 40 I C 337 : 44 Cal 
858: 44 I A 104 (P C), Basant Kumar Roy v. 
Secretary of State. 

45 . (’31) 18 A I R 1931 P C 186 : 130 I C 315 : 10 
Pat 407 : 58 I A 29 (P C), Nageshwar Bux Roy v. 

r Bengal Coal Co. Ltd. 
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not at all disposed to negative or to weaken the 
principle that as a general rule where title is found- A 
ed on an adverse possession the title will be limited 
to that area of which actual possession has been 
enjoyed. But the application of this general rule 
must depend upon the facts of the particular case. 

We must therefore consider by reference 
to the evidence whether the plaintiffs have 
succeeded in establishing their title to the 
disputed property by reason of adverse pos- 
session. In discussing issue 5 with regard to 
the question of limitation the learned Sub- 
ordinate Judge examined in considerable 
detail the oral and documentary evidence 
which was adduced in this case, and this 
evidence was also placed before us hy the 
learned advocates on both sides. The learned / 
Subordinate Judge had the advantage of 
observing the demeanour of the witnesses 
who testified before him, and we are not 
prepared to dissent from the conclusion at 
which he has arrived that the evidence of 
the plaintiffs’ witnesses was superior to that 
which was given on behalf of Fateh Nasib. 
The learned Subordinate Judge considered 
that these witnesses had proved the posses- 
sion of Badaruddin Ahmed and Mahananda 
Nandy, and he arrived at the conclusion that 
these people had been in possession of the 
suit lands upto June 1928' when Mahananda 
Nandy became insolvent. His final conclu- g 
sion on this point is as follows : 

The suit lands are a compact plot of land and it 
is in evidence that Mahananda fenced it with cor- 
rugated iron sheets. The godowns in this land were 
in the occupation of tenants who were ejected by 
Mahananda. The remaining land was lying patit or 
vacant. So I must hold that the entire land was in 
the possession of Mahananda and not merely the 
particular plots in which he got decrees for eject- 
ment. . 

In view of the abovementioned findings, it 
is somewhat surprising that, with reference 
to the question of adverse possession, the 
learned Subordinate Judge decided that the 
plaintiffs had not been able to establish their 
case on the ground that / 4 

the doctrine of constructive possession applies only 
in favour of a rightful owner and must not, as a 
rule, be extended in favour of a wrongdoer whose 
possession must be confined to the land of which 
he is actually in occupation. 

On this point the learned Subordinate 

Judge appears to have taken too strict a view 
with regard to the doctrine of constructive 
possession. The proper test to be applied in 
a case of this nature is whether the prede- 
cessors of the plaintiffs for a period of twel\e 
years or more exercised such dominion over 
the property in suit as to justify an inference 
of fact that they were in possession of the 
whole. It was not necessary that they should 
prove affirmatively that their predecessors 
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had actually been in physical possession of 
every square inch of this land, but it should 
have been considered whether the acts of 
possession which had been proved would 
legitimately show that the predecessors of 
the plaintiffs had enjoyed dominion over this 
property in the manner in which such domi- 
nion is normally exercised. As pointed out 
by the Privy Council in 58 I A 29: 4 ° 

There is an undoubted authority for the proposition 
that, where a person without any colour of right 
wrongfully takes possession as a trespasser of the 
property of another, any title which he may acquire 
by adverse possession will be strictly limited to 
what he has actually so possessed. The maxim 
‘ tan turn prescription quantum possessum ’ is rigor- 
ously applied to him On the other hand, 

possession is a question of fact and the extent of 

the possession may be an inference of fact In 

considering the character and effect of acts of pos- 
session in the case of mineral field, it is necessary 
to bear in mind the nature of the subject and the 
possession of which it is susceptible. 

The views expressed by the Privy Council 
in Cl I A 78 43 were to the same effect. In a 
case such as that with which we are now 
dealing, which relates to a compact plot of 
land, part of which had been let out to ten- 
ants and part of which was vacant, it would 
be sufficient for the plaintiffs to show that 
for a period of twelve years or more their 
predecessors held the tenanted land through 
tenants who had attorned to them or through 
licensees whom they had permitted to re- 
main on the land and that, in respect of 
untenanted land, they had asserted their 
possession from time to time in some suitable 
manner, for instance, by taking or selling 
the produce of such land. Mero interference 
with their possession by the rightful owner 
would not be sufficient to show that they 
had been dispossessed unless such interfer- 
ence had resulted in their being definitely 
ousted from any portion of the land : 4*1 I A 
104. 14 There is also authority for tho pro- 
position that even if they had been dispos- 
sessed from a certain portion of the land by 
another trespasser and ultimately recovered 
possession, such dispossession would not be 
deemed to constitute a break in their posses- 
sion: 22 Bom 733. 40 

In tho present case, it is hardly disputed 
that Aborjan Bibi and, after her, Badarud- 
din Ahmed were in possession of the dis- 
puted property from 2nd March 1913 until 
Badaruddin transferred it to Mahananda 
Nandy on 9th December 1919. Shortly after 
Aberjan Bibi had been placed in possession 
of this property by the Court on 2nd March 
1913, she applied for tho registration of her 


46. (’98) >2 Bom 


733, Dai gdi i v. Kalu. 


name in the collectorate records (Ex. 6) on ^ 
12th June 1913, and similar steps were taken 
by Badaruddin Ahmed on 18th February 
1914 after the property had been transferred 
to him (Ex. 7). The oral evidence makes it 
clear that until 1919 rent was realized by 
Badaruddin Ahmed either on behalf of 
Aberjan Bibi or, after the execution of the 
hebabilewaj on 22nd June 1913, on his own 
behalf. There is also evidence to show that 
Badaruddin Ahmed paid the corporation 
rates in respect of this property (Ex. 48) 
during a considerable portion of the period 
when he was in possession. It must also - 
be remembered that in Suit No. 190 of 
1915, which was instituted by Samirud- * 
din and certain other persons, Badaruddin 
Ahmed was impleaded as a defendant on the 
ground that a part of the wakf property had 
been transferred to him and the plaintiffs 
asked for joint possession of the property 
in suit with Aberjan Bibi. The logical 
inference, therefore, is that at that time 
Aberjan Bibi or her transferees were in pos- 
session of the disputed properties and the 
plaintiffs were out of possession. Further, 
with reference to the possession of Badarud- 
din Ahmed there is evidence on the record, 
which was believed by the learned Subordi- 
nate Judge, to the effect that he had taken g 
the fruit of the trees on the land and settled 
the date and palm trees with certain persons. 
This evidence we are not prepared to dis- 
believe. With regard to this part of the 
case, therefore, we consider that it has been 
proved that Aberjan Bibi and Badaruddin 
Ahmed were in continuous adverse posses- 
sion of the property in suit from 2nd March 
1913 until 9th of December 1919. 

Dr. Sen Gupta’s main argument with re- 
gard to the evidence which has been given 
in connexion with adverse possession of tho 
plaintiffs’ predecessors is that Mahananda 
Nandy never actually succeeded in obtain- ? 
ing possession of tho property in suit until 
he had ejected the tenants on the land, who 
had refused to acknowledge him as their 
landlord. Tho evidence, however, indicates 
that the tenants who were actually on tho 
property at tho time of the conveyance to 
Mahananda Nandy actually attorned to the 
latter as their landlord. If the testimony of 
Cliandi Clmran llazra, F. \V. 1, is read in the 
light of tho requisitions with regard to the 
vendor’s title (Ex. 64) and Messrs. II. N. 
Butt's bill of costs (Ex. 03), dated 2 1 st Janu- 
ary 1920, it would appear that all the tenants 
who were actually on the land at the time 
wrote letters in which they attorned to 
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a Mahananda Nandy as their landlord and 
that Basiruddin, who was a licensee in res- 
pect of a portion of premises No. 3, Rowland 
Road, gave an undertaking that he would 
vacate the land occupied by him when re- 
quested to do so. As regards Basiruddin, 
Mahananda Nandy took steps to eject him 
by instituting ejectment Suit No. 357 of 1920 
and the judgment in that (Ex. 8), dated 28th 
February 1922, shows that this man was 
ejected from two cottas of land on the foot- 
ing that he was Mahananda’s licensee. After 
certain further litigation with regard to this 
particular plot of land, Mahananda Nandy 
ultimately obtained delivery of possession 
h on 8th July 1922 (Ex. ll). On 12th May 1922 
Abdul Alim Abed had instituted a suit for 
an injunction against Mahananda to restrain 
him from executing the decree which he had 
obtained in Suit no. 357 of 1920 and for a 
declaration to the effect that the decree in 
that suit was not binding on Abdul Alim 
Abed. This suit was finally dismissed by 
Second Munsif of Alipore on 15th May 1923 
(Ex. 22) and in his judgment the learned 
Munsif noted that the defendant had already 
taken possession of the land in suit by 
demolishing the huts standing thereon and 
was admittedly in possession of the land 
c before the written statement had been filed. 

With regard to the tenants there is no 
reason for disbelieving the evidence on the 
record to the effect that they actually paid 
rent to Mahananda Nandy for the first year 
or two after he had bought the property 
from Badaruddin Ahmed. It appears, how- 
ever, that from about the beginning of 1921 
Abdul Alim Abed succeeded in inducing 
some of these tenants to execute kabuliyats 
in his favour. Some of these documents 
have been accepted as evidence in this case 
namely, (l) Ex. zio dated the Sth March 
1921, a kabuliyat executed by Bushan Singh 
d in favour of Abdul Alim Abed ; (2) Ex. Zll 
of the same date executed by Kartar Singh ; 
(3) Ex. Z12 of the same date executed by 
Dalip Singh ; ( 4 ) Ex. Z13 of the same date, 
executed by Pala Singh and (5) Ex. Z14 
dated the 10th March 1921 executed by 
Bishan Singh. This action which was taken 
by Abdul Alim Abed, together with his con- 
duct in connexion with certain criminal cases 
which will presently be discussed, merely 
indicates that Abdul Alim Abed was endeav- 
ouring at this time to re- assert the wakf 
character of the property and to cause as 
much trouble as possible to Mahananda 
Nandy probably in view of the fact that he 
had decided to institute Suit No. 153 of 1922, 


which was at first numbered Suit No. 150 of 
1921, the plaint of which was filed on 28th ° 
May 1921. 

It seems to have been on account of the 
above mentioned steps taken by Abdul Alim 
Abed that Mahananda Nandy instituted cer- 
tain rent suits against jihe tenants who had 
discontinued payment of rent to him. The 
first of these suits was Rent Suit No. 1073 of 

1921 against Narayan Singh and Bishan 
Singh, in which the plaintiff sought to re- 
cover arrears of rent for January and Feb- 
ruary 1921 (ex. 15). Had these persons not 
paid rent in respect of any of the previous 
months there is no reason to suppose that 
the arrears for such period would not have I , 
been claimed in this suit. The suit was with- 
drawn against Narayan Singh on 10 th April % 

1922 and was decreed ex parte against Bishan 3 
Singh on 28th January 1922 (Ex. 75). Tj^ 2 
next of these suits was Suit No. 1252 of 1321 
against Kripa Singh, in which the plain®' 
sought to recover arrears of rent for < |Jfoe 
period from April to June 1921. The suit was “ 
decreed on 5th of July 1922. Subsequently, 
Ejectment Suit No. SOS of 1922 was filed J 
against Bishan Singh and another Suit 
No. S83 of 1922 against Pala Singh. As re- 
gards the latter tenant the plaintiff claimed 
arrears of rent and damages for the period g 
from April 1921 to May 1922. The plaintiff 
obtained decrees in both these suits (Ex.s 12 
and 13) which he put into execution. Having 
regard to the nature of the above mentioned 
proceedings it is quite clear that Mahananda 
Nandy was in possession of the tenanted 
portion of the land in suit through tenants, 
and the mere fact that some of these ten- 
ants had become refractory could not have 
the effect of interfering with his possession 

in view of the general principles of estoppel 
laid down in S. 11 G, Evidence Act. Similarly, 
the possession of Basiruddin in respect of a 
two cotta plot in premises No. 3, Rowland ^ 
Road was merely the possession of Maha- 
nanda Nandy. 

With regard to premises No. 3 Rowland 
Road, it is, however, argued by Dr. Sen 
Gupta, that Abdul Alim Abed actually suc- 
ceeded in getting possession of these pre- 
mises. On this point, the evidence is merely 
to the effect that Abdul Alim Abed built 
some sort of a hut on Basiruddin’s land, and 
it appears to have been in respect of this 
building that he obtained sanction from the 
Calcutta Corporation on 23rd of November 
1921, (Ex. zs) and a document, dated 13th 
February 1922, (Ex. Z20), shows that a notice 
under S. 451, Calcutta Municipal Act, was 
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served on him in respect of some unautho- 
1 rised work at 3, Rowland Road on 26th 
January 1922 . It is true that Abdul Alim 
Abed had formerly lived under the protection 
of Aberjan Bibi at a house situated at 3, Row- 
land Road, but the evidence indicates that 
he left this house ir\ 1917 or 1918 and the 
building was subsequently demolished by 
Basiruddin. Even if it be admitted that he 
erected a hut on this land in 1921, it is clear 
that he did so merely as the licensee of 
Basiruddin who was himself the licensee of 
Mahananda Nandy, and it cannot possibly 
be contended that any possession which he 
may have obtained enured to his own bene- 
b fit. In any case, the period of Abdul Alim 
Abed’s occupation of the hut must have been 
of short duration as the huts which stood 
on this plot of land were demolished when 
Mahananda executed his decree against 

Basiruddin on 8th July 1922. . 

Dr. Sen Gupta has referred to certain 

criminal cases between the predecessors of 
the plaintiff and Abdul Alim Abed, which 
began with a complaint filed by Badaruddin 
Ahmed on 11th October 1919 to the effect 
that Abdul Alim Abed and other persons 
had trespassed upon premises Nos. 2 and 3, 
Rowland Road. In this case Abdul Alim 
c Abed and Fateh Nasib were acquitted on 
22nd July 1920 (Ex. Z42). Again, on 10th 
April 1922 Mahananda Nandy appears to 
have obtained an order under S. 144, Crimi- 
nal P. C., against Abdul Alim Abed and 
Fateh Nasib on the allegation that they 
were trying to disturb his possession of the 
Rowland Road property by forcibly erecting 
a hut thereon. This probably has reference 
to the hut which has already been men- 
tioned in connexion with tho plot of land in 
respect of which Basiruddin was a licensee. 
It certainly cannot bo said that any of theso 
criminal proceedings indicate that Abdul 
Alim Abed or Fateh Nasib was in possession 
of any portion of the Rowland Road pro- 
perty. They merely indicate that these 
persons were endeavouring to disturb tho 
possession of Badaruddin Ahmed and Maha- 
nanda Nandy. 

If the oral evidence is read in tho light of 
the documents which have been filed in this 
case, there is no doubt that, after his pur- 
chase from Badaruddin Ahmed, Mahananda 
Nandy remained in full and open possession 
of tho Rowland Road property in every way 
by which such property is capable of being 
possessod. For instance, there is evidence 
which cannot ho rejected to the effect that 
he actually placed a fonco round tho whole 


of this property during the period of his # 
possession, although the exact date when the 
fence was erected has $iot been mentioned. 
There is also evidence as regards the vacant 
land to the effect that Mahananda took fruit 
from the trees and settled the. trees with 
various persons and that he allowed horses 
to be trained on this portion of the land. 

We are satisfied that his possession continued 
until his firm were adjudicated irisolvent on 
14th June 1928 when Fateh Nasib admittedly 
obtained possession of the property in suit. 

We therefore arrive at the conclusion that 
all the necessary elements with regard to the 
adverse possession of their predecessors for ^ 
a period of more than 12 years have been 
established by the plaintiffs in this case. It . 
follows therefore that, as they were holding 
adversely to the wakf estate, the title of that 
estate has become extinguished in view of 
the provisions of Art. 144, Limitation Act, 
read with S. 28 of that Act. Tho plaintiffs 
have been able to establish all the requisite 
links as regards their title to this property. 
They are therefore entitled to succeed in the 
suit out of which this appeal arises on 
grounds other than those on which the suit 
was decided in their favour by the learned 
Subordinate Judge. This appeal is therefore 
dismissed with costs. The appellant was » 
allowed to file his appeal in forma pauperis. 
Wo therefore direct him to pay the requisite 
court-fees, namely R s. 2137-8-0 only under 
O. 83, R. 11, Civil P. C., read with O. 14, R.l, 

of the Code. 

Biswas J. — I agree. 

G.N./R.K. Appeal dismissed. 
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B. K. Mukherjea and Biswas JJ. 

Jogesli Chandra Ghose , Defendant and 
others — Appellants 

v. 

Sree Srce Dhakeswari Mata , Bigralia 
and others — Respondents. 

Appeals Nos. 1269 and 1270 of 1939, Decided on 
2nd May 1941, from appellate decrees of Addl. 
Dist. Judge, 1st Court, Dacca, D/- 15th May 1939. 

(a) Hindu law — Religious endowment— In- 
alienability is rule— Custom to contrary must 
be strictly proved. 

As a goi eral rule of Hindu law, a trust attached 
to a temple or endowment cannot bo alienated by 
tho holder and whoever sots up a custom which is 
at variance with the general law must prove it with 
all its requisites to the satisfaction of the Court in 
a most clear and unambiguous manner. [V 38/) 


1942 Jogesh Chandra v. Dhakeswari Mata ( B . K. Mukherjea J.) Calcutta 27 


(b) Civil P. C. (1908), S. 100 — Custom — 
4 Whether from facts found, essential attributes 

of legal custom are established or not is ques- 
tion of law. 

Whether a particular custom is proved to exist 
or not, is undoubtedly a question of fact, and a 
mere question of sufficiency of the evidence adduced 
to establish a custom is not a ground of second 
appeal : 32 All 363 (PC), Bel. on. [P 28gr] 

But the question whether on the facts found, the 
essential attributes of a legal custom are or are not 
established is certainly a question of law which can 
be discussed in second appeal : (*17) 4 A I R 1917 
P C 33, Applied. [P 29a] 

(c) Custom — Special custom — Essentials of* 
stated — Acceptance must be conscious — Suc- 

. cessful contest in one or two instances — It has 
b more weight than several instances in absence 
of contest. 

The legal title to recognition of a special custom 
depends upon its antiquity, certainty and unifor- 
mity, and the Court must be assured of these con- 
ditions by means of clear and unambiguous evi- 
dence : 14 M I A 570 (PC) and 3 I A 259 (PC), 
Bel. on. [P 306] 

A custom to be valid must - be consciously accep- 
ted as having the force of law : 8 Mad 464, Bef. 

[P 30e] 

It must be submitted to as legally binding. Even 
one or two instances where the right claimed under 
custom is contested, and that successfully would 
far exceed in value the weight that is to be attached 
to a plurality of instances when there was no con- 
- test and the matter practically rested on indulgence 
c or mutual consent : (’17) 4 AIR 1917 P C 33, 
Considered. [P 30c, e] 

(d) Hindu law — Religious endowment — Pala 
— Alienability — Custom — Sri Sri Dhakeswari 
mata of Dacca — Custom allowing alienation of 
Pala in favour of any one of three higher classes 
or sanyasins held not only prejudicial to deity 
but also against presumed intentions of founder. 

For the purpose of determining whether a custom 
is against reason or not the Court has to judge not 
by the reason of an unlearned man, but by artificial 
and legal reason warranted by authority of law. 
The Court should see whether the custom that is 
set up is prejudicial to the interests of the endow- 
ment and goes contrary to the presumed intention 
of the founder : (’15) 2 A I R 1915 Cal 161, Bel. 
d on. [P 30/, <7] 

[Custom of alienability of pala held by shebaits 
of Sri Sri Dhakeshwari Mata to any one of three 
higher castes of Hindus or Sanyasins held not only 
prejudicial to deity but against presumed intention 
of founder.] : 1 Mad 235 (PC), Bel. on. [P 31 d,e\ 

(e) Custom — Validity — Unreasonable custom 
cannot be validated by usage. 

If a custom is unreasonable at its inception no 
usage or continuance can make it good. 

[P 31/] 

Dr. Basak , Hemendra K. Das, Badhika Banjan 
Guha (in 1269), Hiralal Chakrabarty and 
Syamadas Bhattacharjee (in 1270) — 

for Appellants. 

Dr. Sen Gupta and Jyotish Ch. Guha (in both) 

— for Respondents. 


S. A. No. 1269 of 1939 

B. K. Mukherjea J. — This appeal is on ^ 
behalf of defendant 1 and it arises out of a 
suit commenced by the plaintiff as a shebait 
of idol Sri Sri Dhakeswari Mata, an ancient 
deity in the town of Dacca, for a declaration 
that the palas or turns of worship held by 
the shebaits of the idol are not alienable in 
law, and that the transfer of such palas by 
defendants 2 to 7, who were some of the 
shebaits, in favour of defendant 1 was void 
and inoperative and did not create any 
rights in the purchaser. There were prayers 
also for a permanent injunction restraining 
defendants 1 to 7 from entering into the 
temple premises, and for removal of defen- / 
dants 2 to 7 as shebaits of the deity. 

The temple of Dhakeswari Mata is one of 
the oldest temples in the town of Dacca, the 
origin of which is lost in obscurity. There 
is no deed of dedication in respect of the 
endowment, and there is no evidence as to 
who founded it or who the original shebaits 
of the institution were. The shebaitship, 
according to the plaintiff, is vested, at pre- 
sent, in 16 persons, namely, the plaintiff 
himself and defendants 2 to 16, who con- 
stitute a heterogenous group and include 
persons who belong to the three higher 
castes among the Hindus or are Sanyasins. g 
The endowment is said to be a private one, 
and it is managed by the shebaits with the 
help of pujaks or priests. For 9 days in the 
year, the worship is carried on by all the 
shebaits jointly, and for the rest of the year, 
there are palas or turns of worship allotted 
to shebaits or group of shebaits, and they 
alone are entitled to the offerings that are 
presented to the deity by the worshippers 
on those days. The shebaits are bound to 
defray the expenses of worshipping the deity 
on the days of their palas, and they are 
under an obligation to keep the temple and 
the other structures in proper repair. Defen- 
dants 2 to 7 who are members of a joint h 
Mitakshara family had palas or turns of 
worship in the temple extending over 14 
days every month. Defendant 2 as karta of 
the family had borrowed money from defen- 
dant 1 to meet his own family necessities in 
which the deity was not in the least inter- 
ested, and the creditor got a money decree 
against these defendants in the Court of the 
First Subordinate Judge at Dacca. In exe- 
cution of this decree, the palas held by 
defendants 2 to 7 in the Dhakeswari temple 
were attached, and eventually on 8th Pous 
1343 B.S., a kobala was executed by these 
defendants in favour of defendant 1 by 
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which all the palas held by them together 
a with proportionate shares of the properties 
of the deity were sold to the latter in full 
satisfaction of the decretal debt. The plain- 
tiff’s case is that the kobala is void and 
inoperative as being repugnant to Hindu 
law, and that defendant 1 did not acquire 
the rights of a shebait on the strength of the 
same. Defendants 2 to 7 were further alleged 
to have forfeited their rights as shebaits of 
the deity by reason of this and other acts 
committed by them which were prejudicial 
to the interest of the idol. It is on these 
allegations that the present suit was insti- 
tuted. 

2> The defence of the appellant as well as of 
the other contesting defendants, in subst- 
ance, was that there was an immemorial 
custom obtaining in this particular institu- 
tion, according to which palas or turns of 
worship held by a shebait could be privately 
transferred to any persons who professed the 
Hindu faith and were either sanyasins or 
belonged to the three higher castes among 
the Hindus. Most of the existing shebaits, 
it was said, had acquired their shebaiti rights 
by such transfers. It was further alleged on 
behalf of defendants 2 to 7 that they had not 
done anything which would justify their 
c removal from office. The Subordinate Judge 
who heard the suit camo to the conclusion 
that the defendants succeeded in proving the 
custom alleged by them, and the kobala in 
dispute was a valid and operative document 
which gave defendant l the rights of a sho- 
bait. In this view of the case, no question of 
removal of defendants 2 to 7 from their office 
as shebaits did at all arise. The result was 
that the plaintiff’s suit was dismissed. On 
appeal, the judgment was reversed by the 
lower appellate Court. The Additional Dis- 
trict Judge who heard the appeal was of 
opinion that no custom in the legal sense of 
1 the term was proved in this case, and, even 
1 if such a custom was established, it was un- 
reasonable and opposed to public policy. 
Defendant l was held therefore not to have 
acquired any rights on the basis of the con- 
veyance executed in his favour. The Addi- 
tional District Judge further found that 
defendants 2 and 3 were liable to he re- 
moved from their office as shebaits on ac- 
count of certain acts committed by them 
which went against the interest of the deity. 
As against the other defendants however no 
case for removal was mado out, and the 
lower appellate Court directed that a receiver 
should be appointed to take charge of the 
palas of defendants 2 and 3 for a period of 


two years only during which the other she- ^ 
baits were to make suitable arrangements for 
the distribution of these palas. It is against 
this part of the decision which negatives 
defendant l’s right by purchase that the 
present second appeal has been preferred 

by him. 

There are two points which require con- 
sideration in this appeal: (l) whether on the 
facts admitted and found, a custom has been 
established which would make the palas or 
turns of worship in the Dhakesw'ari temple 
alienable to any person professing the Hindu 
faith, provided that the alienee belonged to 
any of the three higher castes or was a 
sanyasi and (2) even if such a custom is 
established, whether it is unreasonable or _ 
opposed to public policy. It is not disputed 
that as a general rule of Hindu law, a trust 
attached to a temple or endowment cannot 
be alienated by the holder, and whoever sets 
up a custom which is at variance with the 
general law must prove it with all its requi- 
sites to the satisfaction of the Court in a most 
clear and unambiguous manner. In the pre- 
sent case, the trial Judge was of opinion 
that a transfer of the palas of the Dhake- 
swari temple, provided that the transferee 
was a caste Hindu or a Hindu sanyasi was 
established by custom. The lower appellate g 
Court held, on the other hand, that although 
there were various instances of such trans- 
fers, yet the practice did not amount to a 
legal custom. Dr. Sen Gupta who appears 
for the respondents has invited us to hold 
that this finding of the Additional District 
Judge is a finding of fact which is conclusive 
in second appeal, and that the appellant is 
not entitled to assail it. Whether a particu- 
lar custom is proved to exist or not, is un- 
doubtedly a question of fact, and a mere 
question of sufficiency of the evidence ad- 
duced to establish a custom is not a ground 
of second appeal : vide 37 I A 191 ; l but as ^ 

was observed in 40 Mad 709 3 : 

Questions of the existence of an ancient custom 
nro generally mixed Questions of law and fact , the 
Judge first finding what were the things done in 
alleged pursuance of the custom and then deter- 
mining whether these facts so found satisfied the 
requirements of tho law. The latter is a question 
of law — not fact. 

In the present caso, the facts found by tho 
trial Court were accepted in their entirety 
by the Additional District Judge^TheJatter 

1. (’08) 32 All 363 ; G I C 787 : 37 I A 191 : 13 O C 
1G3 : 7 A I. J 701 (1‘ C), Ananta Sing v. Thakui- 
Dnrga Singh. 

2. (’17) 4 AIR 1917 P C 33 ; 39 I C 722 : 40 Mad 
709: 41 I A 117 (PC), Palaniappa Chetty v. Devnsi- 
kamony Pandara Sannadhi. 
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^ however differed from the former in holding 
that on the facts found, the essential attri- 
butes of a legal custom were not established. 
This is certainly a question of law which can 
be discussed in second appeal. Now, it has 
been found as a fact by both the Courts be- 
low that for a period extending over a cen- 
tury, there have been various instances 
when the palas or turns of worship held by 
the shebaits in the Dhakeswari temple have 
been sold to strangers, the alienees being 
caste Hindus or Hindu Sanyasis. Exhibit c 
is the earliest deed of transfer that has been 
made an exhibit in this case, and it is a 
document in Persian executed in the year 
b 1S22. By this document, Neemchand, a 
Kayestha by caste, transferred his rights as 
shebait in favour of Gopi Nath Dobey, a 
Brahmin, and it is through Gopi Nath that 
defendants 2 to 7 purport to derive their 
title. The transfer was for a consideration 
of Rs. 475 and there was a recital in the 
document that it was made with the consent 
of all the co-shebaits. In 1850, Ganga Debya, 
a daughter-in-law of Gopee Nath, executed 
a deed of gift in respect of two days’ pala or 
turn of worship, which she had inherited 
from her husband, in favour of Jalim Tewary, 
her relation, and Jalim Tewary, was grand - 
c father of defendant 2. Jalim Tewary was a 
stranger to the endowment and was not 
previously connected with it in any way. 

There were three deeds of transfer exe- 
cuted in the year 1865. In the first of these 
documents (ex. Cl), Madan Kishore Lala 
•was the vendor and the vendees were Jalim 
Tewari and one Madan Mohan Sarma 
Talukdar. In the other two documents, 
(Exs. C-2 and C-3), the transferee was the 
same Madan Mohan Sarma Talukdar, and 
the transferors were Makhan Bibi and Lala 
Durga Prasad respectively. In 1866, we have 
a sale deed by a Lachman Bibi in favour of 
^ one Sumeru Ban Goswami, and the latter 
who was a perfect stranger at that date was 
the predecessor of pro forma defendants ll 
and 12. In 1875, one Basantamoni, whose 
husband had purchased certain palas, trans- 
ferred the same by a sale deed to one Banga 
Chandra Chakrabarty, pro forma defen- 
dant 8. There were also several other in- 
stances of sale which are fully set out in the 
judgment of both the Courts below. In all 
these cases, it seems that there was no 
opposition to the transfer by any of the 
existing shebaits, and although there is no 
evidence that the actual consent of the co- 
shebaits was taken when a shebait trans- 
ferred his palas to a stranger, yet in fact 


there was a recital to that effect in the first 
of the documents mentioned above. e 

It appears that in 1883, Surja Sarma 
Talukdar, the son and heir of Madan Mohan 
Sarma Talukdar, transferred certain shares 
to one Lala Kanai Lai. There is some evi- 
dence on the record to show that the pur- 
chase by Kanai Lai was objected to by Bro jo 
Lai Tewary who was the most influential 
shebait at that time. This opposition, how- 
ever, was not very strong, for, it appears that 
Kanai Lai transferred portion of his palas to 
Shiba Sundari by a document (Ex. C-7) and 
Shiba Sundari’s grand-son, -who is pro forma 
defendant 15, is admittedly in possession of 
these palas at the present time and has been f 
recognized as a shebait by the plaintiff him- 
self. Kanai Lai left a will behind him, by 
which the remaining palas were bequeathed 
to one Ratinath Misra. This Ratinatli could 
not get possession of the palas devised to 
him on account of the opposition of some of 
the other shebaits, and he had to file a suit 
against all the shebaits including the present 
plaintiff. Eventually the matter was settled 
and Ratinath did not proceed further with 
the suit, and to purchase peace he sold his 
palas to Brojolal Tewari himself by sale 
deed, Ex. C-9. This transaction by itself does 
not throw much light on the matter in con- g 
troversy between the parties, but it certainly 
shows that there was some opposition to 
these transfers from time to time. As Rati- 
nath did not proceed with the suit, the mat- 
ter did not come up before the Court for 
adjudication. There were two occasions, 
how r ever, w r hen the matter was actually 
brought before and decided by a Court of law. 

The first w r as in 1872 when the shebaiti 
share of Kali Charan Giri, a predecessor-in- 
interest of the plaintiff, was auction pur- 
chased by one Baroda Kanta Roy, a pleader 
of Dacca Court. There -was a dispute as to 
the propriety of the sale order, and the mat- ^ 
ter ultimately came up before this Court in 
appeal. It was held by this Court and the 
decision is reported in 15 W R 339,'* that the 
right of worship of a Hindu idol cannot be 
sold in execution of a decree for the per- 
sonal debt of a shebait. It is somewhat 
curious to find that in spite of this decision 
no attempt was made to oust Baroda, and 
his grandson who is a pro forma defendant 
in this suit is still in possession of the pala 
purchased by his predecessor. The second 
occasion arose in 1905, in connexion with a 
mortgage suit, i nstituted by a mortgagee in 

3. (’71) 15 W R 339 : 6 Beng L R 727, Kali 
Charan Giri v. Bangski Mohan Das. 
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respect of some of these turns of worship. 

° It was held by the Courts below, and this 
decision was affirmed by this Court on ap- 
peal, that the rights of the shebaits in the 
properties of the deity were inalienable, and 
if there was any custom which sanctioned 
such a transfer, it was bad in law and should 
not be enforced. The Additional District 
Judge has laid great stress on this judgment 
which was marked Ex. 10A. The decision 
may not be res judicata as it was not between 
the same persons who are parties to the 
present suit, but it is a very good piece of 
evidence and shows clearly that this identi- 
cal customary right which was set up and 
b asserted by one party in that suit was defi- 
nitely negatived by the Court. 

The legal title to recognition of a special 
custom depends upon its antiquity, certainty 
and uniformity, and the Court must be as- 
sured of these conditions by means of clear 
and unambiguous evidence: vide 14 M I A 
570 * and 3 I A 259 5 at p. 285. The practice of 
transfer of palas by the shebaits of Dhake- 
swari temple must, on the evidence of this case, 
be held to be an ancient practice. There is no 
doubt that it was in vogue from very early 
times but it cannot be said that it was either 
uniform or constant. It is clear from the evi- 
c dence in this case that far from receiving 
any judicial recognition, the validity of the 
custom has been negatived by a competent 
tribunal whenever the matter has come up 
before any Court of law for adjudication. In 
my opinion, even one or two instances where 
the right claimed under custom is contested 
and that successfully would far exceed in 
value the weight that is to be attached to a 
plurality of instances when thero was no 
contest and the matter practically rested on 
indulgence or mutual consent. 

In 40 Mad 709, 2 where the question related 
to the legality of the transfer of endowed 
d lands by a shebait, it was found as a fact by 
the first two Courts that thero was a legal 
custom existing from a long time past ac- 
cording to which leases of temple lands were 
habitually granted and the alienees were 
never disturbed in their possession. It was 
held by their Lordships that this was mis- 
appreciation of the word “custom,” and the 
Courts below wero quite forgetful of the 


4. (’70-72) 14 M I A 570 : I A Sup Vol 1 : 17 W R 
553 : 12 Beng L It 396 : 2 Sutker 603 : 3 Sur 108 
(p C), llama Tjftkshmi Annual v. Sivanatlm Pcru- 
nial Scthumyar. 

5. (’70) 3 I A 259 : 2G W K 55 : 3 Sar 611 : 3 
Sutlicr 301 (P C), llurpmsbad v. Shoo Dyal. 


essentials of a valid custom which modified ^ 
the ordinary law. A custom to be valid must 
be consciously accepted as having the force 
of law : vide 8 Mad 464. 6 It must be sub- 
mitted to as legally binding, and in my opi- 
nion, this element is totally lacking in the 
present case. It seems to me that this prac- 
tice of transferring palas to strangers must 
have resulted from some exception or indul- 
gence at the beginning, and as some of the 
shebaits became shebaits by purchase, they 
possibly did not deem it prudent to question 
the rights of others who came exactly in the 
same way. In this way, the practice may 
have grown up, but it does not furnish any 
indication of any legal right in the beginning: * 
vide (1861) 9HLO G92. 7 I agree, therefore, 
with the Additional District Judge that a 
legal custom has not been established in the 

present case. 

I am also of ©pinion that e\en if a cus- 
tom is held to have been established by evi- 
dence in the present case, such custom is 
unreasonable and should not bo enforced. 

As was pointed out by Sir Asliutosh Moo- 
kerji in 42 Cal 455, 8 for the purpose of de- 
termining whether a custom is against reason 
or not, we are to judge not by the reason of 
an unlearned man but by artificial and ^ 
legal reason warranted by authority of law. 

All customs involve some inconsistency with 
the general law, and the mere fact that a 
custom is at variance with ordinary law is 
no ground for condemning it as unreasona- 
ble. In cases like this we are to see whether 
the custom that is set up is prejudicial to 
the interests of the endowment and goes 
contrary to the presumed intentions of the 
founder. In a private endowment, unless the 
founder has directed otherwise, the shebait- 
ship passes to his heirs or disciples; and 
where the shebaits are descendants or nomi- 
nees of the founder, it can bo presumed that 
their cult of worship is the same as that of k 
the founder, and they can naturally be ex- 
pected to revere their ancestral deity and 
continue to worship in the same way as was 
done by the founder. Tho rights of a she- 
bait are heritable, and they can bo parti- 
tioned also for purposes of convenience. If a 
transfer is made by a shebait of his turn of 
worship in favour of one of his co-shebaits, 

6. (’85) 8 Mud 164, Mira Bivi v. Yollayanna. 

7. (1861) 9 II Ij C 692 : 9 \V R 930 : 131 1U1403 : 

4 Ij T 849 : 8 Jur (NS) 625 : 34 L J C 1 222, 
Salisbury v. Gladstone. 

8. (’15) 2 A I R 1915 Cal 161 : 27 I C 400 : 42 Cal 
455 : 20 C L J 183 : 19 C \V N 208, Mahamaya 
l)ebi v. liaridas Haidar. 
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a or to some other person belonging to the 
same family or group who might in his own 
right have been a shebait or might have held 
a pala, no conceivable injury is done to the 
deity or the endowment. But it is difficult 
to say that the interests of the endowment 
or of the deity do not suffer, if a shebait is 
allowed to transfer for his own pecuniary 
advantage his rights of worship and manage- 
ment to a perfect stranger who is not in any 
way, connected with the institution. It was 
held by their Lordships of the Judicial Com- 
mittee that a custom which sanctions the sale 
of a trusteeship for the pecuniary advantages 
of the trustee is bad in law : vide 4 I A 76.° 
& An exception has been made when the 
transferee is in the line of shebaits already 
and is an actual or potential shebait himself. 
But, in my opinion, it would lead to disas- 
trous results if the trusteeship of a temple be 
regarded as a marketable commodity which 
can be sold for the personal benefit of the 
holder, provided only that the transferee pro- 
fesses to be a follower of the Hindu religion. 
There are innumerable religious sects among 
the Hindus, and there are various cults of 
worship among them which differ from each 
other on material particulars and the mere 
fact that the transferee is a Hindu is not a 
c guarantee that he is the follower of the par- 
ticular cult which is maintained in a par- 
ticular institution, nor can he be expected 
to be as much mindful of the interests of 
the deity as the heirs or the descendants of 
the original founder. 

I cannot agree with Dr. Basak, though 
his argument finds support from some of the 
observations made by the Additional Dis- 
trict Judge that the only duty which the 
shebait in the present case has got to discharge 
is to pay to the officiating priest the mini- 
mum costs of worshipping the deity which 
are estimated at Re. 1-3-0, a day, and that 
if the purchaser undertakes to do the same 
thing, the deity does not stand to lose any- 
thing by the transfer of the shebaiti right. 
It is a bad custom, if I may say so, if it 
allows the shebait to appropriate all the 
offerings which are made to the deity, and 
cannot compel him to render any other ser- 
vice to the deity except paying Re. 1-3-0 
a day to the priest who actually performs 
the ceremony. It is not necessary, however, 
to dilate on this point any further. In my opi- 
nion, the custom that is set up here is not 
only prejudicial to the interests of the deity, 

9. (’76-78) 1 Mad 235 : 4 I A 76 : 3 Sar 687 : 3 
Suther 382 (P C), Raja Vurmak Valia v. Ravi 
Vurmah Mutha. 


but is also against the presumed intentions 
of the founder. In the case of a private de- e 
butter, the intention of the founder undoubt- 
edly is that the shebaitship should ever 
remain in his family, or it would pass to such 
person or persons as he himself had indi- 
cated. It cannot be his intention that it 
should pass to a total stranger. The shebaits 
cannot possibly work together as one group, 
if strangers are permitted to come in from 
outside, and I agree with the Additional 
District Judge that such practice tends to 
multiply the chances of mismanagement 
and deterioration of the temple. It is true 
that this practice of transferring palas having 
been started from very early times, most of / 
the existing shebaits of the temple are she- 
baits by purchase. But if a custom is un- 
reasonable at its inception no usage or 
continuance can make it good, and as I have 
pointed out already, it was pronounced to 
be unreasonable by this Court as early as 
in the year 1905. 

On both the points, therefore, I hold that 
the decision of the Court of appeal below is 
right, and this appeal must fail. Dr. Basak has 
argued, in the last place, that in any event, 
defendants 2 to 7 should be directed to pay 
to the appellant the sum of money which 
was the consideration for the transfer. This 1 
question does not arise in the present case, 
and it would be open to defendant l to take 
such steps as he may be advised to take for 
the recovery of the money due to him by 
defendants 2 to 7. The result is that this 
appeal is dismissed, but in the circumstances 
of the case, I direct that each party shall 
bear its own costs in all the Courts. 

S. A. No. 1270 of 1939 

I now come to S. A. No, 1270 of 1939 which is 
preferred by defendants 2 and 3 against the 
same judgment, and the only point for con- 
sideration in this appeal is as to whether 
the District Judge was justified in directing h 
their removal as shebaits of the deity. There 
are two grounds on which the order for re- 
moval was passed : (l) that these defendants 
had mortgaged to one Gokul Chand certain 
properties which included C. s. Plot No. 32 
belonging to the deity ; and (2) that defen- 
dants had erected a stable within the temple 
compound at a distance of only 12 or 13 
cubits from the temple itself. In my opi- 
nion, there is not much substance in either 
of these two grounds. Regarding c. s. plot 32, 
there is a dispute as to whether this plot be- 
longs to the deity, or is the private property 
of these defendants. The c. S. records are 
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undoubtedly against these defendants, but 
as the point was not raised in the plaint as 
one of the grounds for removing defendants 2 
to 7 from office, I think that the latter can 
reasonably complain that they had no oppor- 
tunity of adducing evidence on this point. 
It appears, however, that in this as well as 
other matters, defendant 2 was acting as the 
karta of the family. This defendant 2 is now 
dead, and I do not think that there is any 
justification for removing the heirs of defen- 
dant 2 from tho office of shebaits for any 
misconduct on his part. 

As regards the erection of the stable, it 
seems to be a temporary one established for 
the convenience of the pilgrims, and we are 
told that it is no longer in existence. If it 
still exists, defendant 3 can certainly be 
directed to remove it, but that is no ground, 
in our opinion, for removing him from his 
office. Dr. Sen Gupta who appears for the 
respondents has also not pressed this point. 
The direction of tho Additional District 
Judge for the appointment of receiver in 
place of defendants 2 and 3 is, in our opinion, 
entirely misconceived and cannot be sup- 
ported on any ground. The result, therefore, 
is that this appeal is allowed and tho decree of 
the lower appellate Court is varied to this ex- 
tent : that the order of removal of defendant 3 
as shebait of tho deity will be set aside. As 
defendant 2 is reported to be dead, no order 
in his favour is necessary. Subject to this 
modification the judgment of the lower ap- 
pellate Court will stand. Each party will 
bear their own costs in all the Courts. No 
order is necessary on the cross-objection. 

Biswas J. — I agree. 

U.K. Order accordingly . 
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B. K. Mukherjea and Roxburgh JJ. 

Malati Putt — Defendant — Petitioner 

v. 

Surcndra Nath Dutt , Plaintiff and. 
another, Defendant — Opposite Party. 

Civil Rule No. 258 of 1911, Decided on 22nd May 
1911, issued in matter of application for setting 
aside order of Dist. Judge, 24-1’ergunns at Alipur, 
1)/- 10th February 1911. 

(a) Divorce Act (1869), S. 8 — Expression 
“High Court” in S. 8 means both original and 
appellate sides. 

The expression ‘High Court’ as used in S. 8 does 
not mean either the original or the appellate side 
of t lie High Court. It means the High Court as one 
whole as separate and distinct from other Courts : 
(’29) 16 A 1 R 1929 Cal 750 (FB) and (MO) 27 A I It 
J 9 10 Cal 201, ltcl. on. [1‘ 3-l.i.b) 

(b) Government of India Act (1919), S. 108 — 
Terms “original” and “appellate” in S. 108 arc 
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wide enough to include all different jurisdic- 
tions. e 

The terms “original” and “appellate” as used in 
S. 108 are wide enough to include all the different 
jurisdictions, viz., civil, criminal, admiralty, vice- 
admiralty, testamentary, intestate and matrimonial 
jurisdictions. [P 34e] 

(c) Calcutta High Court, Original Side Rules, 
Chap. 35A, R. 44 — Single Judge on original 
side exercising matrimonial jurisdiction cannot 
be said to have only co-ordinate powers with 
other District Judges — His powers are akin to 
those exercisable by an appellate tribunal — 
Application for transfer under S. 8, para. 2, 
Divorce Act, is covered by R. 44 — Single Judge 
on original side can transfer divorce suit from 
one District Court to another. 

A Judge sitting singly in tho original side of the 
Calcutta High Court and exercising matrimonial / 
jurisdiction cannot be said to have only co-ordinate 
powers with other District Judges. Ss. 13 and 17, 
Divorce Act, as well as the power of removal whioh 
can undoubtedly bo exercised by a Single Judge 
under R. 44 do indicate that in exercise of its matri- 
monial jurisdiction a Single Judge of tho Calcutta 
High Court has powers which are somewhat akin 
to those exercisable by an appellate tribunal. An 
application for transfer made under para. 2 of S. 8, 
Divorce Act, is covered by R. 44 and hence a Single 
Judge sitting on the original side of the Calcutta 
High Court is competent to transfer a divorce suit 
from one District Court to another. [P 35 b,c,d] 

(d) Calcutta High Court, Original Side Rules, 
Chap. 35A, R. 44 — Single Judge transferring 
divorce suit from one District Court to another 
— Question of jurisdiction not raised — Held that g 
rules being ambiguous, it was not just or proper 
for High Court to interfere under S. 115, Civil 
P. C., and treat proceedings before transferee 
District Court as initiated without jurisdiction. 

A Single Judge of the Calcutta High Court acting 
under It. 44 transferred a divorce suit from one 
District Court to another on an application made 
in that behalf under para. 2 of S. 8, Divorce Act. 

No question of jurisdiction was raised before tho 
Single Judge. On an application under S. 115, Civil 
1*. C., against the order of tho transferee District 
Court holding that it had jurisdiction to try tho 
suit : 

Held that if the question of jurisdiction had been 
expressly raised before tho Single Judge and the 
Judgo had decided that he had jurisdiction the 
decision would have been conclusive and could be ^ 
set aside only by an appropriate proceeding : (’20) 

7 A I R 1920 Cal 131, Approved. [P 35/] 

But sinco the rules themselves were ambiguous 
and the question of jurisdiction was a doubtful ono 
it would not bo just or proper for the High Court 
to exorcise its powers of revision under S. 115, Civil 
P. C., and treat the proceeding before tho District 
Judge to whom tho divoreo suit was transferred as 
being initiated without jurisdiction. The ease was 
not ono of lack of inhorent jurisdiction. The utmost 
that could bo said was that the jurisdiction was not 
invoked or exercised in the right way : (’15) 2 AIR 
1915 Bom 146 (F B), Disting. ' [V 35 f.g) 

S. X. Bancrjee (Sr.), Arun Sen , P. X. Mallick 
and Sniriti Kumar lloy Choudhury — 

for Petitioner. 

Clough and BonbehariGhose; and lliran Kumar 
Roy— lor Opposite Party l and 2, respectively. 
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a B. K. Mukherjea J. — This rule is direct- 
ed against an order dated 10th February 1941, 
passed by the District Judge of 24-Perganas 
in a divorce suit which was originally started 
in the Court of District Judge of Mymen- 
singh, but was later on transferred to the 
Alipur Court under an order of Sen J. in 
exercise of matrimonial jurisdiction of this 
Court. The material facts are not in contro- 
versy and may be shortly stated as follows : 
The petitioner, one Malati Sudha, was mar- 
ried to the plaintiff-opposite party, Surendra 
Nath, on 18th January 1940, and the marriage 
was solemnized under Act 3 of 1872. On 1 st 
August 1940, the husband instituted a divorce 
h proceeding in the Court of the District Judge 
of Mymensingh and prayed for dissolution of 
the marriage on the ground of alleged mis- 
conduct of the wife with opposite party No. 2, 
Jyoti Prokash. The wife thereupon moved 
an application to this Court in its extra- 
ordinary original civil jurisdiction under 
Cl. 13, Letters Patent, as well as under S. 8, 
Divorce Act, praying that the divorce suit 
pending before the Mymensingh Court might 
be transferred to this Court and tried in its 
ordinary original jurisdiction along with a 
maintenance suit, which was filed by her 
against her husband in this Court, and was 
c still pending hearing. On this application a 
rule nisi was directed to be issued by Panck- 
ridge J . on 14th August 1940 and the rule was 
heard by Sen J. sitting singly on 3rd Sep- 
tember following. The learned Judge direct- 
ed by an order passed on that date that the 
divorce suit should be transferred from My- 
mensingh to Alipur and be heard and decided 
by the District Judge of 24-Perganas. It was 
further directed that a writ of commission 
should issue forthwith under the seal of this 
Court in its matrimonial jurisdiction to the 
District Judge of Mymensingh authorizing 
him to examine ten witnesses named in the 
d writ including the opposite party himself as 
witnesses on his behalf. The said commission 
was made returnable to the Court of the 
District Judge of 24-Perganas on or before 
llth November 1940. 

In pursuance of this writ the District 
Judge of Mymensingh proceeded to examine 
the witnesses named therein. Objections 
were raised by the counsel appearing on 
behalf of the petitioner that the order made 
by this Court for examination of the wit- 
nesses on commission was without jurisdic- 
tion as Sen J. had no seisin of the case after 
he made an order of transfer. Complaint was 
also made on behalf of the petitioner that 
the District Judge of Mymensingh did not 
1942 C/5 & 6 


allow her counsel to cross-examine most of 
the witnesses that were examined on behalf * 
of the opposite party. The District Judge 
overruled these objections and after the exa- 
mination of the witnesses was finished the 
records of the divorce suit were transmitted 
to the Alipur Court and the suit was regis- 
tered as Original Suit no. 47 of 1940. The 
petitioner filed her written statement in due 
course and besides answering the allegation 
of disloyalty brought against her by her 
husband, she took the specific point that the 
Alipur Court had no jurisdiction to enter- 
tain or hear the suit. 

On 17th January 1941 issues were framed 
by the District Judge of Alipur and issue l ^ 
which raised the question of jurisdiction was 
heard as a preliminary issue by the Court 
on 10th February 1941. By his order passed 
on that date the District Judge decided this 
issue in favour of the plaintiff-opposite 
party and held that he had jurisdiction to 
try and determine the suit. It is against 
this order that the present rule has been 
obtained. It is conceded on both sides that 
apart from the order of transfer made by 
Sen J. the District Judge of Alipur would 
have no jurisdiction to entertain the suit. 
Mr. Banerji who appeared in support of this 
rule contended before us that the order of 3 
our learned brother, Sen J., was without 
jurisdiction and that a Judge sitting on the 
original side of this Court was not com- 
petent to transfer a divorce suit from one 
District Court to another, over neither of 
which he could exercise any appellate juris- 
diction. This power, it is said, could be 
exercised only by the appellate Bench of this 
Court which is empowered to deal with civil 
business arising from the particular district 
where the suit was pending. It is contended, 
therefore, that the order of Sen J. being 
void for want of jurisdiction could not con- 
fer any legal authority on the District Judge j L 
of Alipur to hear and determine the suit. 

Now, the application of the petitioner 
upon which the order for transfer was made 
by Sen J. was one under cl. 13, Letters 
Patent, and s. 8, Divorce Act. It is not dis- 
puted that under Cl. 13, Letters Patent, the 
learned Judge could not transfer the divorce 
suit to the Court of the District Judge of 
Alipur. He could only remove the suit from 
Mymensingh and try and determine it him- 
self as a Court of extraordinary original 
jurisdiction. The controversy therefore nar- 
rows down to this, as to whether the order 
of transfer could be made under s. S, Divorce 
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Act. Section 8, Divorce Act, stands as 
a follows : 

The High Court may, whenever it thinks fit, re- 
move and try and determine as a Court of original 
jurisdiction any suit or proceeding instituted under 
this Act in the Court of any District Judge within 
the limits of its jurisdiction under this Act. The 
High Court may also withdraw any such suit or 
proceeding and transfer it for trial or disposal to 
the Court of any other such District J udge. 

It is para. 2 of this section that is re- 
levant for our present purposes, for it was 
under that paragraph that the order of 
transfer was made by our learned brother. 
We have no hesitation in holding that the 
expression “High Court’ * as used in this sec- 
tion does not mean either the original or the 
& appellate side of this Court. It means the 
High Court as one whole and the definition 
is intended to do no more than to point to 
this Court itself as separate and distinct 
from other Courts : vide the observation of 
Rankin C. J. in 34 O W N 13; 1 see also the 
case in 44 C W N 258. 2 

Under s. 9 of Act 24 and 25 Viet. chap. 104 
all the powers are conferred on the High 
Court as one body. But as it is neither con- 
venient nor possible that the entire Court 
should sit for determination of every single 
matter, power was given to this Court by 
S. 13 of the Act to make rules according to 
c which jurisdiction might be conferred on 
one or more Judges which they could exer- 
cise within the limits prescribed by the rules 
themselves. 

Under s. 223, Government of India Act, 
1935, the provisions of S. 108 , Government of 
India Act, 1919, are continued in force sub- 
ject to the provisions of any order in council 
made under this or any other Act and to 
the provisions of any Act of the appropriate 
Legislature enacted by virtue of powers con- 
ferred on that Legislature by the Act. Sec- 
tion 108, Government of India Act, 1919, 
which substantially repeats the provision of 
^ s. 13 of Act 24 and 25 Victoria chap. 104 
runs as follows: 

(1) Each High Court may, by its own rules, pro- 
vide as it thinks fit for the exercise by one or more 
Judges or by Division Courts constituted by two or 
more Judges of the High Court of the original and 
appellate) jurisdiction vested in the Court. 

(2) The Chief Justice of each Court shall deter- 
mine what Judge in each caso is to sit alone and 
what Judges of the Court whether with or without 
the Chief Justice are to constitute the several Divi- 
sion Courts. 

lT(*29) 1(5 A I K 1929 Cal 75G: 123 1 C 433: 81 
Cr L J 50(5: 57 Cal 1012: 50 C L J 408: 34 CWN 
13 (F 15), Emperor v. Clirish Chandra. 

2. ( ’40) 27 A 1 R 1940 Cal 264: 188 1 C 302: ILli 
(1940) 1 Cal 79: 44 C W N 258, Jnan Kumar Das 
v. Ram Kumar Das. 


Nath (B. K. Mukherjea J.) At I. K* 

• 

The terms “original” and “appellate” as & 
used here are obviously wide enough to in- 
clude all the different jurisdictions, viz., civil, 
criminal, admiralty, vice-admiralty, testa- 
mentary, intestate and matrimonial jurisdic- 
tions which are referred to in S. 9 of Act 24 
and 25 Vic. chap. 104. The Divorce Act as such 
has nothing to do with the internal arrange- 
ments of this Court that are determined by 
the rules; but the litigant when he wants to 
have an order under s. 8 of the Act, would 
have to approach that particular department 
of this Court which by its rules is em- 
powered to deal with this matter. It is ne- 
cessary therefore to see what rules have been 
prescribed by the Court on this point. The I 
learned counsel for the respondent contend- 
ed before us that the appropriate rule which 
regulates the procedure in the present case 
isR. 44 , Chap. 35- A of the Original Side Rules. 
Chapter 85- A lays down the rules framed by 
this Court under the Divorce Act, though 
undoubtedly such rules could be framed 
under the general powers spoken of above. 
Rule 44 of this chapter provides as follows : 

An application to the High Court to remove a 
suit or proceeding under S. 8 of the Aot shall be 
made by an ex parte application to the Judge on the 
original side in open Court for a rule upon the 
party or parties concerned to show cause against 
such removal. 9 

This rule speaks of removal of a suit or 
proceeding which is dealt with under para. 1 
of S. 8, Divorce Act, and does not say any- 
thing about the transfer of such suit which 
is dealt with in para. 2. The question is 
whether an application for transfer made 
under para. 2 of the said section is also 
covered by this rule. We have no doubt that 
such was the intention of the framers of the 
rule though the language is certainly not 
clear and, if strictly interpreted, would ex- 
clude an application for transfer. No reason 
can be assigned as to why the powers of re- 
moval which also imply interference with ^ 
the proceedings before another Court should 
be exercised by a Judge of the original side 
sitting singly whereas the powers of transfer 
could be exercised only by the appellate 
Bench; and if this is the procedure that is to 
bo followed certain anomalous consequences 
are likely to arise. Suppose, for example, a 
party to a divorce proceeding makes an ap- 
plication before a Single Judge in the origi- 
nal side of this Court for removal of the suit 
under Rule 44 of Chap. 35-A of the Original 
Side Rules and the Judge makes an order 
that the suit should be withdrawn and heard 
by himself. It is quite conceivable that while 
the application was pending before the Judge 
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a in the original side any other party might 
make an application to a Division Bench in 
the appellate side for transfer of that suit to 
another District Judge; and if such order is 
made by the Division Bench a clear conflict 
of jurisdiction will arise. 

Unfortunately, the Appellate Side Rules 
also do not throw much light on this point. 
There is no specific provision in the Appel- 
late Side Rules dealing with an application 
for transfer under s. 8, Divorce Act, though 
there are undoubtedly some rules in relation 
to matters coming under Ss. 9 and 17 of the 
Act: vide Part 1, Chap. 2, R. 16. Mr. Banerji 
• argues that a Judge sitting singly on the ori- 
b ginal side of this Court has only co-ordinate 
jurisdiction with a District Judge in matters 
coming under the Divorce Act. He has no 
appellate jurisdiction or powers of superin- 
tendence or control over the latter, and con- 
sequently, an application should be made 
before the Division Bench under the gene- 
ral provision contained in Part 1, Chap. 3, 
R. 3 of the Appellate Side Rules. There is 
undoubtedly considerable force in this con- 
tention. But here again the matter is not 
free from doubt. 

A Judge sitting singly in the original side 
of this Court and exercising matrimonial 
c jurisdiction cannot be said to have only co- 
ordinate powers with other District Judges. 
Under S. 13, Divorce Act, when a petition 
is dismissed by a District Court under that 
section, the petitioner may nevertheless pre- 
sent a similar petition to the High Court. 
Again, under the last paragraph of S. 17 when 
during the progress of a divorce suit in the 
Court of a District Judge, any person sus- 
pects that any of the parties to the suit has 
been acting in collusion for the purpose of 
obtaining a divorce he shall be at liberty to 
apply to the High Court not only to remove 
the suit under S. 8, but to direct the Dis- 
^ trict Judge to take such steps in respect of 
the alleged collusion as to be necessary to 
enable him to make a decree in accordance 
with the justice of the case. Mr. Banerji 
concedes that these directions could be given 
by a Judge sitting singly on the original 
side of this Court. These provisions of the 
Divorce Act as well as the power of removal 
which can undoubtedly be exercised by a 
Single Judge under R. 44, chap. 35A do in- 
dicate that in exercise of its matrimonial 
jurisdiction a single Judge of this Court has 
powers which are somewhat akin to those 
exercisable by an appellate tribunal. On the 
other hand the general provision contained 
in part 1, chap. 3, R. 3, Appellate Side Rules, 


which provides that a civil business arising 
from the districts of each group shall be laid 
before the Division Court appointed by the 
Chief Justice to deal with such business, is 
very general in its expression and does not 
specifically cover a case of this description. 

As matters stand the position seems to us 
to be this : The rules of this Court must be 
taken to be exhaustive and it must be pre- 
sumed that the different jurisdictions that 
have been delegated to one or more Judges 
under the rules leave nothing which has to 
be dealt with by all the Judges together. 
In this particular case it is doubtful whe- 
ther one rule or the other covers the mat- , 
ter. Mr. Sen J. obviously proceeded upon J 
the assumption that the present case is 
covered by R. 44, chap. 35A, Original Side 
Rules. If this question of jurisdiction had 
been expressly raised before him and the 
learned Judge had decided the matter in 
that way the decision would undoubtedly 
have been conclusive and could be set aside 
only by an appropriate proceeding : vide 31 
CLJ 272. 3 Even though it was not expressly 
decided, we think, that in these doubtful 
cases where the rules themselves are ambi- 
guous it would not be just or proper on our 
part to exercise our powers of revision under 
S. 115, Civil P. C., and treat the proceeding * 
before the District Judge of Alipur as being 
initiated without jurisdiction. It is not a 
case of a lack of inherent jurisdiction. The 
utmost that can be said is that the jurisdic- 
tion was not invoked or exercised in the 
right way. 

The decision of the Bombay High Court 
in 39 Bom 604, 4 upon which Mr. Banerjee 
relies is distinguishable. It was a case where 
a single Judge sitting on the original side of 
the Court made an order staying the hearing 
of a suit pending in a Subordinate Judge’s 
Court in the muffasil. There was no rule 
empowering a single Judge to pass such h 
orders, and consequently the matter had to 
be dealt with by the appellate side under 
R. 1, of the Appellate Side Rules of that Court. 
Quite apart from this the order that is 
sought to be revised is an interlocutory 
order, no final order has yet been passed in 
the suit and we think that it would be open 
to the petitioner . to raise this question of 
jurisdiction if she is so advised if any decree 

3. (’20) 7 A I R 1920 Cal 131 : 56 I C 532 : 47 Cal 
\770 : 31 C L J 272 : 24 C W N 633, Krishna 

Kishore De v. Amarnath Khettry. 

4. (’15) 2 A I R 1915 Bom 146 : 30 I C 560 : 39 

Bom 604: 17 Bom L R 655 (F B), Narayan Vithal 

v. Jankibai. 
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for dissolution of marriage is at all passed 
a in this case and the matter comes up for 
confirmation before this Court under the 
provisions of the Divorce Act. The result, 
therefore, is that this rule is discharged. 
We make no order as to costs. 

G.N./R.K. Buie discharged . 
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Bartley and Mohamad Akram JJ. 

Manik Gazi — Appellant 

v. 

Emperor. 

Criminal Appeal No. 737 of 1940, Decided on 26th 
k March 1941. 

(a) Penal Code (1860), S. 302— Murder— It is 
not obligatory on prosecution to prove adequate 
motive. 

In a murder case it is not obligatory for the pro- 
secution to prove adequate motive for the crime. 

[P 37a] 

(b) Criminal P. C. (1898), S. 164 — Statement 
made under S. 164, Criminal P. C., is admissible 
— It can be used to corroborate and contradict 
statement made in Court under Ss. 145 and 157, 
Evidence Act. 

A statement made under S. 164, Criminal P. C., 
is not inadmissible in evidence and may be used to 
corroborate or contradict a statement made in Court 
in the manner provided by Ss. 145 and 157, Evi- 
dence Act. [P 37d] 

0 (c) Criminal P. C. (1898), S. 297 — Murder — 

Jury trial — Dying declaration and evidence of 
witness examined under S. 164 only evidence in 
case — Witness declared hostile in Sessions 
Court and cross-examined on statement, made 
under S. 164 — Failure to point out to jury to 
exercise considerable caution before relying 
upon witness’s statement, absence of reference 
in charge to jury of details of first information 
report and failure to mention delay in making 
over dying declaration to investigating officer 
held rendered charge defective so as to pre- 
judice accused. 

The only evidence in a murder case beyond the 
dying declaration of the deceased was the evidence 
of a witness who was examined under S. 164, but 
was declared hostile in the Sessions Court and 
, cross-examined on the statement made under S. 164. 
a No reference was made in the charge to the jury to 
the details of the first information report filed by 
the deceased’s brother who alleged to have seen a 
person A with a dagger with which the deceased was 
killed. Although the dying declaration was recorded 
before arrival of investigating officer and although 
the doctor, who recorded it came back to the house 
during the investigation, the dying declaration was 
not made over to the investigating officer for four 
days after the date of the occurrence : 

Held that in the circumstances it was incumbent 
upon the Judge to emphasize to the jury to exercise 
a very considerable amount of caution before mak- 
ing up their minds to rely upon the statement of 
the witness upon whom even the prosecution did 
not rely to any considerable extent. The absence of 
any such direction in the charge must be held to 
have prejudiced the case of the accused. Similarly 


A. I. R. 

the failure to make a reference in the charge to the 
details of the first information report and the name 6 
of A and the failure to mention the delay in making 
over the dying declaration rendered the charge de- 
fective and the majority verdiot of jury finding the 
accused guilty could not be sustained. [P 37 d t e,f t g] 

Sudhansu Sekhar Mukherji — for Appellant. 

Bireswar Chatter ji — for the Crown. 

Bartley J. — The appellant in this case 
was placed upon his trial upon a charge of 
murder before a jury consisting of seven per- 
sons in the Court of the learned Additional 
Sessions Judge of Khulna. The jury by a 
verdict of 4 to 3 found him guilty and the 
learned Judge who records that though he 
does not agree with the verdict of the jury, 
he accepts it, convicted him under S. 302, * 
Penal Code, and sentences him to transpor- 
tation for life. The case for the prosecution 
was briefly that on the night of 10th June 
1940 one Madar Gazi was returning home 
when he was suddenly attacked in a jute 
field by the appellant who stabbed him in 
the abdomen with a dagger. At the time of 
the occurrence he was accompanied by a man „ 
called Jasim Gazi who was examined in the 
case as a prosecution witness. This man was 
in front of him at the time of the actual as- 
sault. In the Court of Session his evidence 
was that he heard Madar saying that Manik 
had stabbed him but he did not see anybody g 
there. His original statement which for some 
reason, not apparent from the record, was 
recorded by a Magistrate under S. 1G4, Cri- 
minal P. C., was that he heard Madar saying 
that Manik had stabbed him and he turned 
back and saw two men running away, one 
towards the south and one towards the north. 
He could recognize Manik who was running 
towards the south. The injured man was 
brought homo with a blood-stained knife in 
his hand. He told a number of people that 
Manik had stabbed him with the knife. He 
was attended by a doctor who recorded his 
dying declaration, according to him, at about ^ 
2 o’clock in the morning. The declaration 
was to the effect that Manik Gazi had stab- 
bed him that evening a little after dusk in 
the jute field of Tara Gazi. The witness Jasim 
saw the occurrence and both men caught the 
assailant, snatched away the dagger from 
him and he ran away. There was another 
man with him. This dying declaration does 
not appear to be made over to the police at 
the time of the investigation although the 
doctor came back next day after the arrival 
of the investigating officer. The injured man 
died about 4 o’clock that dav. 

Information had been lodged to the thana 
about 7 o’clock in the morning of lit-h June 
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and it contained the story that after the 
a stabbing there was a straggle between the 
assailant and the witness Jasim Gazi after 
which the assailant escaped. The informa- 
tion also contained the statement that the 
informant who was a brother of the deceased 
man had seen the dagger with which his 
brother was stabbed, in the hands of a man 
called Asiruddi. For that reason he believed 
that Asiruddi was also connected with the 
occurrence. In his charge to the jury the 
learned Judge pointed out, in the first place, 
that there was no evidence of any adequate 
motive though he added quite rightly that 
it was not obligatory for the prosecution to 
b prove it. When dealing with the evidence, 
however, the charge delivered by the learned 
Judge was not entirely satisfactory in that 
there are important omissions with regard 
to certain very material aspects of the case 
as presented in the evidence. The only evi- 
dence beyond the dying declaration made by 
the deceased man is that of prosecution 
witness 19, Jasim Gazi. The record shows 
that this witness was examined under S. 164, 
Criminal P. C., a somewhat unusual feature of 
the present case. When examined before the 
Court of Session this witness was declared 
hostile and cross-examined on the statement 
c which he had already made under S. 164, 
Criminal P. C. In connexion with this evi- 
dence, the learned Judge said that the pro- 
secution was allowed to prove this statement 
which was to the effect that the witness had 
recognized Manik. He then pointed out that 
even in his deposition before the committing 
Court, the witness refused to adhere to the 
statement and finally went on to say that 
in any case his statement under S. 164, Cri- 
minal P. C., is not evidence in the case and 
that the jury could not even consider whe- 
ther the statement was true or not. This of 
course is not a correct direction of law. A 
statement made under S. 164, Criminal P. C., 
d is not inadmissible in evidence and may be 
used to corroborate or contradict a state- 
ment made in the Court in the manner 
provided by Ss. 145 and 157, Evidence Act. 
A further consideration of the present case 
is that the statement was actually used by 
the prosecution to discredit their own wit- 
ness in the manner iirovided by s - 155 > 
Evidence Act. 

In these circumstances we think it was 
incumbent upon the learned Judge to em- 
phasise to the jury that they should exercise 
a very considerable amount of caution before 
making up their minds, to rely upon the 
statement of the witness upon whom even 


the prosecution did not rely to any con- 
siderable extent. We think the absence of e 
any such direction in the charge of the 
learned Judge must be held to have pre- 
judiced the case of the appellant. Again 
there is no reference in the charge to the 
details contained in the first information re- 
port and the name of the man Asiruddi who, 
as it appears from the evidence, was the only 
person actually connected with the owner- 
ship of the dagger with which the deceased 
was stabbed, is not to be found in the charge 
delivered by the learned Judge. A further 
point which is not mentioned is that although 
the recorded dying declaration was, accord- 
ing to the doctor, taken before the arrival of / 
the investigating police officer and although 
the doctor himself came back to the house 
during the investigation, that dying declara- 
tion was not made over to the investigating 
officer, according to his own evidence, for 
four days after the date of occurrence. We are 
of opinion, therefore, that this point should 
certainly have been put to the jury in view 
of the position that the only direct evidence 
in the case besides the dying declaration was 
the evidence given by the witness Jasim 
Gazi. In view of these infirmities in the 
learned Judge’s charge we are of opinion 
that the majority verdict of the jury finding g 
the appellant guilty of murder cannot be 
sustained as, in our view, there was such 
non-direction on material points in the case 
as amounted to prejudice. We accordingly 
allow this appeal, set aside the majority 
verdict of the jury and the conviction and 
the sentence based thereon and remand the 
case for retrial in accordance with law be- 
fore some other Court. 


Moha 


H 


ad Akram 



G.N./R.K. 


— I agree. 
Appeal allovjcd. 
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Promode Kumar Roy and another — 

Defendants — Applicants 

v. 

Tincoivrie Dey — 

Plaint if f — Respondent . 

Application in Suit No. 98 of 1940, Decided on 
22nd July 1941. 

Bengal Money-lenders Act (10 of 1940), S. 36 
(1) Proviso (ii) — In 1924 debtor borrowing 
Rs. 60,000 on mortgage carrying interest at 9 
per cent per annum with quarterly rests — Credi- 
tor suing upon his mortgage in 1931 and obtain- 
ing decree for sale in 1932 — On 1st February 
1937 amount due under decree swelling to 
Rs. 72,000 — Debtor paying Rs. 33,000; obtain- 
ing reconveyance of mortgaged property from 
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creditor and executing another mortgage in 
ft creditor’s favour for balance of Rs. 39 , 000 — On 
5th February 1937, satisfaction of decree on first 
mortgage entered up — Creditor suing on second 
mortgage and obtaining preliminary decree on 
1st March 1940— Application by debtor under 
S. 36 to reopen whole transaction — Decree of 
which satisfaction was entered on 5th February 
1937 held was not decree passed in suit to 
which Act applied— Granting relief to debtor 
held affected aforesaid decree — Debtor held 
not entitled to relief. 



In 1924 the debtor borrowed Rs. 60,000 from the 
creditor and executed a mortgage in his favour, the 
interest payable being 9 per cent, per annum with 
quarterly rests. The creditor sued upon his mort- 
gage in 1931 and a decree for sale of the mortgaged 
property was passed in 1932. On 1st February 1937 
when the amount due under the decree swelled up to 
Rs. 72,000 the debtor paid to the creditor Rs. 33,000 
and obtained a reconveyance of the mortgaged pro- 
perty in his favour and for the balance of Rs. 39,000 
executed another mortgage in the creditor’s favour 
the interest stipulated being 7 per cent, per annum, 
with quarterly rests. On 5th February 1937 satis- 
faction of the decree passed in the first mortgage 
suit was entered up. The creditor instituted a suit 
in 1940 upon the mortgage of 1937 and obtained 
preliminary decree on 1st March 1940. On the 
debtor’s l application to reopen the whole transaction 
under S. 36 : 


Held that the decree on the first mortgage satis- 
faction whereof was entered on 5th February 1937 
could not be said to be a decree passed in a suit 
to which the Act applied and therefore the Court 
in granting relief was not permitted to do anything 
£ which affected that decree. The granting of relief 
to the debtor affected the decree in the first mort- 
gage suit, inasmuch as the sum of Rs. 39,000 
represented a liability under a decree and not ft 
contractual liability and it was to secure the decre- 
tal liability that the subsequent mortgage was 
effected. If the debtor was to be relieved of a portion 
of that liability the decree passed in the first mort- 
gage suit would have to be reopened. Therefore the 
debtor was not entitled to any relief under the Act. 

[P 395, c) 

P. C. Gliose — for Applicants. 

S. N. Bancrjee — for Respondent. 


would be paid by the defendant to the & 
plaintiffs. On 1st February 1937, the amount 
due swelled up to Rs. 72,000 odd. On that 
day the mortgagor sold a portion of the 
mortgaged premises at Rs. 37,000 and the 
plaintiffs executed a reconveyance of all the 
mortgaged properties on receipt of Rs. 33,000 
odd. The balance due was Rs. 39,000. On that 
date the petitioner executed another mort- 
gage for the sum of Rs. 39,000 in favour of 
the plaintiffs, the interest stipulated being at 
7 per cent, per annum with quarterly rests. 

On 5th February 1937 the plaintiffs caused 
satisfaction to be entered of the decrees 
passed in the first mortgage suit, namely, 
NO. 2354 Of 1931. / 

The present suit was instituted on 15th 
January 1940 on the mortgage of 1st Febru- 
ary 1937. The preliminary mortgage decree 
was passed on 1st March 1940. The Registrar’s 
report has been made. The interest fixed by 
the present mortgage is admittedly within 
the limits specified in the Bengal Money- 
lenders Act. What the petitioner wants is 
the re-opening of all the transactions be- 
tween the parties including the transaction 
prior to the decree passed in suit No. 2354 of 
1931. Mr. Ghose on behalf of the petitioner 
contended that under S. 36, Bengal Money- 
lenders Act, this Court has power to re-open g 
all the transactions had between the plain- 
tiffs and the defendant inasmuch as the sum 
of Rs. 39,000 for which the mortgage was 
executed includes interest calculated at a 
rate higher than S per cent, simple which is 
maximum rate of interest allowed under the 
Act. lie argues that under the Bengal 
Money-lenders Act ho can get relief by a 
refund of the interest paid in excess of the 
maximum allowed under the Act and that 


Order. — This is an application under the 
Bengal Money-lenders Act. The facts as 
stated in the application briefly are as fol- 
lows : On 29th August 1924 tho petitioner 
d borrowed Rs. 00,000 from the opposite parties 
and executed a mortgage in their favour. 
The interest payable under tho mortgage 
was 9 per cent, por annum with quarterly 
rests. There was a suit upon that mortgage 
being Suit No. 2354 of 1931 and a decree for 
tho sale of mortgaged properties was passed 
on 12th December 1932. On 13th February 
1933, an order was passed recording certain 
terms of settlement wherein it was provided 
that the properties would not bo brought 
to sale for three years from 1st January 
1933, tho interest on the amount found duo 
would run from 2sth November 1932 at the 
rate of per cent, per annum and the costs 


consequently this Court should re-open tho 
transactions between the parties both with 
respect to tho mortgage of February 1937 
and with respect to the mortgage of 1924. 

Mr. Bannorjee on behalf of the plaintiffs 
refers mo to Proviso (ii) of S. 86, sub-s. (l) 
and ho says that this proviso would prevent 
the Court from granting any relief to the 
defendant. Now, s. 86 lays down that if a 
Court has reason to believe that tho exorciso of 
one or more of the powers mentioned in that 
section would give relief to the borrower, it 
may exercise all or any of such powers. One 
of such powers is the power to re-open any 
transaction and take an account between the 
parties. Another power is the power to set 
aside any agreement purporting to close 
previous dealings and create now obligations 
and to re-open any account already taken be- 
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A tween the parties. The proviso to the section, 
however, says that in the exercise of these 
powers the Court shall not do anything 
which affects any decree of a Court other 
than a decree in a suit to which this Act 
applies which was not fully satisfied by 1st 
January 1939. 

Now the decree in Suit No. 2354 of 1931 
was passed on 12th December 1932 and satis- 
faction of that decree was entered on 5th 
February 1937. That decree, therefore, is not 
a decree passed in a suit to which the Act 
applies and this Court in granting relief is 
not permitted to do anything which affects 
that decree. The question which arises now 
h is whether that decree would be affected if 
the prayer of the petitioner is acceded to. 
In my opinion it would. The dues on pre- 
vious transactions between the parties were 
all merged in the decree passed in Suit No. 
2354 of 1931. After the decree was passed the 
liability of the defendant was no longer a 
contractual liability but it was a liability 
under a decree of this Court. Thus the sum 
of Rs. 39,000 represents a liability under a 
decree and it is to secure this decretal liabi- 
lity that the subsequent mortgage was 
effected. Now, if the defendant is to be re- 
lieved of a portion of this liability it means 
c that the decrees passed in Suit No. 2354 of 
1931 must be re-opened. The proviso how- 
ever forbids interference with such a decree. 
That being so no relief can be granted. The 
application must accordingly be dismissed 
with costs. 

G.N./R.K. Application dismissed. 
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B. K. Mukherjea and Roxburgh JJ. 

Romesli Chandra Bhaduri — 

Judgment -debtor — Appellant 

v. 

d Jnanada Prosanna Bhaduri and others 

— Respondents . 

Appeal No. 302 of 1940 (F. M. A.), Decided on 
19th May 1941, from original order of Sub- Judge, 
Second Court, Pabna, D/- 18th November 1940. 

Bengal Money-Lenders Act (10 of 1940), 
Ss. 30, 30 (2), 2 (8) and 36 — Whether limits of 
S. 30 have been exceeded in awarding interest— 
Total interest for whole period up to date of 
payment must be looked to — Total interest on 
secured loan up to date of payment not exceed- 
ing 8 per cent. — Fact that interest at 12 per 
cent, was allowed for period pendente lite is 
immaterial and cannot attract S. 36. 

For the purpose of applying the test as to whe- 
ther the limits prescribed by S. 30 have been 
exceeded in awarding interest to a lender, the total 
interest awarded must be considered for the whole 


period up to the date of payment and should be 
compared with the amount arrived at for the same e 
period calculated at the statutory rates. It is not 
correct to split that period into two parts and to 
apply the test to the parts separately. This is clear 
from the provisions of Ss. 2 (8) and 30 (2). Conse- 
quently where in the case of a secured loan the 
total interest on the principal amount included in 
the decree including the interest for the period 
pendente lite does not exceed the amount calculated 
for the same period at the limit of 8 per cent, the 
fact that in the process of calculation a rate of 12 
per cent, may have been allowed for part of the 
period, namely the period pendente lite is immate- 
rial and cannot attract S. 36 of the Act : (’41) 28 
AIR 1941 Cal 673 and (’41) 28AIR 1941 Cal 498 
(FB), Disting . . [P 40 e,f] 

Nirmal Chandra Chakravarty and Dir an 
Kumar Roy — for Appellant. j 

Jatindra Nath Sanyal and Ranjit Acliarjya 
Choudhury — for Respondents. 

Roxburgh J. — This appeal arises out of 
a refusal by the second Subordinate Judge 
of Pabna to reopen a decree in a mortgage 
suit on application being made to him under 
s. 36, Bengal-Money Lenders Act, 1940. The 
borrower took a loan of Rs. 6000 on a simple 
mortgage bond on 15th July 1929. The lender 
sued for his dues by a suit brought in March 

1937. Though the interest then due amounted 
to some Rs. 3300 in all, so that his claim 
might have been laid at Rs. 9300 the lender 
gave up some part of his claim for interest, 
reducing his total claim to Rs. 8000. A pre- ^ 
liminary decree was passed on 23rd March 

1938, fixing 24th September 1938, as the date 
for payment, and the amount at Rs. 9867-9-6, 
being made up as follows : 

Claim Rs. 8000 

Interest on the principal Rs. 1400 

Costs Fs. 823-9-6 

Total Rs. 9867-9-6. 

The interest pendente lite amounting to 
Rs. 1044 was thus calculated at 12 per cent, 
per annum for a period of 17^ months. 
Final decree was passed on 26th October 
1938. The decree has been executed and the ^ 
property has been sold for Rs. 3000 only, 
and purchased by the lender on 18th Novem- 
ber 1940. The only point taken by Mr. Nir- 
mal Chandra Chakravarti, who appears for 
the appellant, is that since interest pendente 
lite has been calculated in the decree at a 
rate of 12 per cent, the debtor has been made 
liable to pay interest at a rate exceeding 8 
per cent, for that period and that therefore 
the limits laid down in S. 30 of the Act have 
been exceeded. Consequently if the decree is 
reopened the debtor can obtain relief, and 
thus the provisions of S. 36 of the Act are 
attracted. For the respondent it is contended 
that taken as a whole the decree does not 
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make the borrower liable to pay interest at 
a rate exceeding 8 per cent, and that it is 
i immaterial that part of the interest included 
in the decree has actually been calculated at 
12 per cent. The total interest included in 
the decree is Rs. 3044, and it is conceded that 
this is less than what the plaintiff would 
have obtained if interest had been calculated 
at 8 per cent, throughout. The point for 
decision turns on the interpretation to be 
given lo cl. ( 2 ) of S. 30 of the Act. We think 
that the correct interpretation is that con- 
tended for by the respondent, and that it is 
, immaterial that in the process of calculation 
a rate of 12 per cent, may have been taken 
for part of the period, namely the period 
pendente lite, provided that the total interest 
on the principal amount included in the 
decree including the interest for the period 
pendente lite does not exceed the amount 
calculated for the same period at the limit 
of 8 per cent, laid down in cl. (l) (c) (ii) of 
section 30. 

There appears to be no previous decision 
on this point. Our attention has been called 
to the cases in 45 CWN 526 1 and 45CWN 
609. 2 In both cases there are remarks indi- 
cating that in testing whether the limits of 
S. 30 had been exceeded or not the interest 
c for the total period up to the date of pay- 
ment, that is to say, interest including that 
for the period pendente lite was taken into 
account, but it does not appear that in either 
case the particular point in controversy here 
arose at all. In the former case interest was 
originally calculated at per cent, com- 
pound, and the amount so calculated was 
less than the amount arrived at by calculat- 
ing at 8 per cent, simple. There was no 
suggestion that the amount calculated at 7j 
per cent, compound for the period pendente 
lite would have exceeded the amount calcu- 
lated at 8 per cent, for that period. In the 
d latter case the total interest, including that 
for the period pendente lite exceeded 10 per 
cent, and it was not suggested that the 
interest for the period up to date of suit did 
not also exceed that rate. Thus in both cases 
for the purpose of testing whether relief 
could be obtained it would apparently have 
been immaterial whether the period up to 
date of suit, or the two periods up to date of 
suit and from the date of suit up to the date 

1. (’41) 28 AIR 1941 Cal 673 : 73 C L .1 344 : I Lit 
(1941) 1 Cal 499 : 45 CWN 526, Mahalakshmi v. 
Sbamrangini. 

2. (’41) 28 AIR 1941 Cal 498 : 196 I C 161 : I L R 
(1941) 2 Cal 107 : 45 C W N 609 : 73 C L J 333 
(F B), Harsukdas Dalkissendas v. Dbirendra Nath. 


1 

of payment separately were taken as a basis. 0 
These cases are therefore not of assistance 
in deciding the present point. 

No doubt in a sense the appellant has 
been 'made liable to pay interest at 12 per 
cent, since the plaintiff claimed only Rs. 2000 
interest in his plaint, and the interest pen- 
dente lite has been calculated by the Court 
at that rate but in our view, for the purpose 
of applying the test as to whether the limits 
prescribed by S. 30 of the Act have been 
exceeded in awarding interest to a lender, 
the total interest awarded is to be taken for 
the whole period up to the date of payment, 
and this is to be compared with the amount 
arrived at for the same period calculated at / 
the statutory rates. It is not correct to split 
this period into two parts and to apply the 
test to the parts separately. We think that 
support for this view is to be found in the 
definition of “interest” in s. 2 (8) of the Act, 
and from the wording of S. 30 (2) itself. We 
think therefore that the learned Subordinate 
Judge took a correct view in declining to 
reopen the decree in this case. The appeal 
is accordingly dismissed. There will be no 
order as to costs in this Court. 

B. K. Mukherjea J. — I agree. 

g.n./r.k. Appeal dismissed . 
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Nasim Ali J. 

Sris Chandra Nandy of Kasimbazar 
represented by Manager , Kasimbazar 
Raj Wards Estate — Plaintiff — 

Appellant 

v. 

Joyramdanga Coal Concern Ltd., 
Calcutta — Defendant — Respondent . 

First Appeal No. 265 and Appeal No. 149 of 
1941, Decided on 17th June 1941, from decree of 
Sub-Judge, llurd wan at Asansol, D/- 7th November 
1940. 

Court-fees Act (1870 as amended by Bengal li 
Act 7 of 1935), S. 17 — Claims for possession, 
mesne profits and arrears of royalty are sepa- 
rate and distinct causes of action — Suit for 
aforesaid reliefs falls under S. 17. 

Order 2, Rules 2 and 4, Civil P. C., clearly indi- 
cate that a claim for mesne profits would not be 
barred under 0.2, R. 2, Civil P.C., if such a claim 
was not included in a previous suit for possession 
and that the claims for possession and mesne pro- 
fits are not based on the same cause of action : 19 
Cal 615, Rel. on ; 8 Cal 593 (FB), Not applied. 

‘ [P 4L 7 ] 

The cause of action in respect of the claim for 
arrears of royalty is also separate and distinct from 
the cause of action for khas possession and mesne 
profits. Consequently, a suit for khas possession, 
mesne profits and arrears of royalty being based on 
three separate and distinct causes of action is a 


I 
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multifarious suit and falls within the purview of 
a Section 17. [P 41fc] 

Rama Prosad Mukherjee — for Appellant. 

Dr. S. G. Basak — for Respondent. 

Order. — This is a reference by the tax- 
ing officer under s. 5, Court-fees Act, for 
determination of the amount of court-fees 
payable on the memorandum of an appeal 
filed by the plaintiff in a suit for khas pos- 
session of a colliery, arrears of royalty and 
mesne profits against the decree of the lower 
Court dismissing his claim for khas posses- 
sion and mesne profits but decreeing his 
claim for arrears of royalty in part. Plain- 
tiff valued in the plaint the claim for arrears 
l of royalty at Rs. 3654-14-0, the claim for 
khas possession at Rs. 5310-6-0 and the claim 
1 for mesne profits at Rs. 4646-10-0. In the 
memorandum of appeal to this Court, his 
valuation of the claims for khas possession 
and mesne profits for purposes of court-fees 
is the same in the plaint. So far as the 
claim for arrears of royalty is concerned, he 
has valued it at the difference between the 
amount claimed in the plaint and the amount 
decreed in his favour by the trial Judge. 
The point for determination in this reference 
■ is whether the suit out of which this appeal 
arises is a multifarious suit within the 
meaning of S. 17, Court-fees Act. Section 17, 
* Court-fees Act (Act 7 of 1870) is in these 
terms: 

Where a suit embraces two or more distinct sub- 
jects the plaint or memorandum of appeal shall be 
chargeable with the aggregate amount of the fees 
to which the plaints or memoranda of appeals in 
suits embracing separately each of such subjects 
would be liable under this Act. 

In 8 Cal 593 1 * it was held by this Court 
that a claim for possession and mesne pro- 
fits was one subject and not two distinct 
subjects within the meaning of this section. 
In 1935 the following section was substituted 
in Bengal for the above section by the 
Bengal Amendment Act, 7 of 1935. 

^ (1) In any suit in which two or more separate 

and distinct causes of action are joined and sepa- 
rate and distinct reliefs are sought in respect of 
each, the plaint or memorandum of appeal shall be 
chargeable with the aggregate amount of the fees 
with which the plaints or memoranda of appeal 
would be chargeable under this Act in separate suits 
instituted in respect of each such cause of action : 

Provided that nothing in this sub-section shall 
be deemed to affect any power conferred by or under 
the Code of Civil Procedure. 1908, to order separate 
trials. 

(2) Where more reliefs than one based on the 
same cause of action are sought either jointly or 
in the alternative, the fee shall be paid according 
to the value of the relief in respect of which the 
largest fee is payable. 

1. (’82) 8 Cal 593 : 10 C L R 359 (F B), Kishori 

Lai v. Sharut Chunder. 



It cannot be disputed that the cause of 
action in respect of the claim for arrears of 6 
royalty is separate and distinct from the 
cause of action for khas possession and 
mesne profits. On the authority of the deci- 
sion in 8 Cal 593, 1 it was contended on behalf 
of the plaintiff-appellant that the claims for 
possession and mesne profits were not sepa- 
rate and distinct causes of action within the 
meaning of s. 17, Court-fees Act, as amended 
in Bengal. In view of the material change 
in the wordings of the section, I am unable 
to accept this contention. The words in the 
new section are ‘separate and distinct causes 
of action’ and not ‘distinct subjects.’ In the 
old section a suit embracing two or more / 
distifict subjects was a multifarious suit. 
Under the present section, however, a suit 
in which two or more separate and distinct 
causes of action are joined is a multifarious 
suit. The word ‘cause of action’ has not been 
defined in the Court-fees Act. Apparently, 
it has been used in the same sense as in the 
Code of Civil Procedure. Order 2, R. 2, Civil 
P. C., lays down that a person entitled to 
more than one relief in respect of same 
cause of action must sue for all or any of 
such reliefs and that if he omits except with 
the leave of the Court to sue for all such 
reliefs he shall not afterwards sue for such g 
relief so omitted. Order, 2 R. 4, Civil P. C., 
lays down that no cause of action shall, un- 
less with the leave of the Court, be joined 
with a suit for recovery of immovable pro- 
perty except claims for mesne profits in res- 
pect of the property claimed or any part 
thereof. These provisions clearly indicate 
that a claim for mesne profits would not be 
barred under o. 2, R. 2, Civil P. C., if such 
a claim was not included in a previous suit 
for possession and that the claims for pos- 
session and mesne profits are not based on 
the same cause of action : 19 Cal 615.- I am, 
therefore, of opinion that the three reliefs 
claimed in the memorandum of appeal are L 
based on three separate and distinct causes of 
action and that the memorandum of appeal 
is chargeable with the aggregate amount of 
fees with which the memorandum of appeal 
would be chargeable under the Court-fees 
Act in separate suits in respect of each such 
cause of action. 

G.N./R.K. Order accordingly. 

2. (’92) 19 Cal 615, Lalessor Babui v. Janki Bibi. 
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Panckridge J. 

Dolby Bathena 
v. 

Shaik Fazle Ellahi. 

Matrimonial Suit No. 29 of 1939, Decided on 
20th January 1941. 

(a) Special Marriage Act (1872), Ss. 2 (3), 10 
and Sch. 2, Bengal Forms Nos. 1622 and 1623 

Words “when the parties are o! full age” in 

form No. 1622 and words “when bridegroom is 
of full age and bride minor’ ’ in Form No. 1623 
are misleading — Marriage between bride below 
21 years and bridegroom above 21 years so- 
lemnised in Form 1622 without bride’s father’s 
b consent is invalid. 

The words “when the parties are of full age’’ 
and the words “when the bridegroom is of full age 
and the bride minor” in Bengal Forms Nos. 1622 
and 1623 respectively which have been adopted 
without the slightest legal justification in superses- 
sion of the statutory form, are misleading inas- 
much as a party may have attained the age of 
majority according to the personal law to which he 
or she is subject and still be under the age of 21 
years and therefore incapable of contracting a mar- 
riage under the Act except with the father s or 
guardian’s consent. A marriage between a bride 
below 21 years and a bridegroom over 20 years 
solemnised in Bengal Form No. 1622 without the 
bride's guardian’s or father’s consent is invalid. 

[P 43c, d,e] 

c (b) Divorce Act (1869), S. 3 (1) — Marriage 
between A residing in Calcutta and B who had 
his home in Punjab and was residing in Cal- 
cutta for studies, solemnised under Special 
Marriage Act at Calcutta on 23rd May 1939 — 
Parties never residing together — Marriage not 
consummated nor parties establishing matri- 
monial home at Calcutta — Petition by A for 
dissolution of her marriage filed on 25th August 
1939 at Calcutta — B after marriage going to his 
home in Punjab as college was closed for vaca- 
tion and was seen at Calcutta in September, 
October and November 1939 — No evidence as 
to whereabouts of li on date of *4’s petition — 
Held that even if B was absent from Calcutta 
on date of petition his absence was temporary 
and therefore he must be deemed to be residing 
within the Calcutta Court’s jurisdiction within 
d meaning of Act. 

The marriage between A, a Mahomedan girl and 
j B, who had his home in the Punjab but was resid- 
ing for his studies at Calcutta was solemnised 
under the Special Marriage Act on 23rd May 1939 
at Calcutta. A was a resident of Calcutta but the 
parties never resided togethor nor was the marriage 
consummated nor did the parties set up any matri- 
monial home at Calcutta. On 25th August 1939 A 
presented a petition in the Calcutta High Court, 
for the dissolution of her marriage with B. Al- 
though prior to marriago B had resided for a con- 
siderablo time at Calcutta for studies, after the 
marriage he went away to his home in tho Punjab 
as the College was closed for holidays and was seen 
at Calcutta in the months of September, October 
and November 1939. There was no evidence as to 
the whereabouts id /» on the date of the petition 
by .-! : 


Held that even if B was absent from Calcutta on 
25th August 1939 when the petition for dissolution 
of marriage was filed, his absence was merely tem- 
porary and he must be deemed to be still residing 
within the jurisdiction of the Calcutta High Court 
within the meaning of the Act. [P 44a] 

Kamala Bose — for Petitioner. 

Order. There are certain features in 

this otherwise unimportant case which I can 
only describe as disquieting. The facts are 
as follows : The petition is a wife’s petition 
presented under the Divorce Act read with 
S. 17, Special Marriage Act of 1872, and it 
seeks for a declaration that the marriage of 
the petitioner to the respondent Shaik Fazle - 
Ellahi, is null and void. The petitioner, as 
her birth certificate and her father’s evidence / 
prove, was born on 5th October 1921. Accord- 
ingly on 23rd May 1939, which is the date of 
the 'marriage I am asked to annul, her age 
was 17 years and 7 months. The respondent, 
whose age, as declared before the Registrar, 
is 24 years, was studying at an establishment, 
which teaches dentistry and is situated in 
Lower Circular Road near the house in which 
the petitioner’s parents reside. It appears 
that the petitioner was attending school in 
1939 and the respondent scraped an acquain- 
tance with her on her way to or from the 
school she was attending. She says that they 
fell in love with one another, and agreed to g 
marry. It was also agreed that they should 
not set up house together immediately after 
the marriage, but should wait until the 
respondent had some assured position and 
income from his profession. 

On 9th May the parties gave the notice of 
marriage which is required in the case of 
marriages under the Act and this notice 
which was signed by tho petitioner gave her 
ago as “about 18 years.” The petitioner’s evi- 
dence is that on 23rd May 1939, tho Registrar 
of Marriages under the Act, Khan Salieb 
Kazi N. Rahaman, went to the boarding 
house in Metcalfe Street where the respon- ; 
dent was staying, and there solemnized a 
marriage under tho Act bo tween them. The 
signature of the parties was duly witnessed 
by three witnesses, two of whom had been 
brought for tho purpose, tho third, appar- 
ently being pressed into service at the last 
moment. Under the provisions of the Special 
Marriago Act one of tho conditions which 
must bo fulfilled before parties can bo mar- 
ried under the Act, is that laid down in S. 2 (3) 
and is that each party must, if ho or she has 
not completed the ago of 21 years, have ob- 
tained the consent of his or her father or 
guardian to the marriage. Section 10 of the 
Act goes on to provide that before tho mar- 
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riage is solemnized the parties and three wit- 
nesses, shall, in the presence of the Registrar, 
sign a declaration in the form contained in 
Sch. 2 to the Act and also that, if either party 
has not completed the age of 21 years, the 
declaration shall also be signed by his or her 
father or guardian, except in the case of a 
widow, and, in every case it shall be counter- 
signed by the Registrar. .Part 2 of Sch. 2 con- 
tains two “declarations’ * on a single form to 
he made respectively by the bridegroom and 
bride. Paragraph 5 of the bride’s declaration 
is as follows : 

(And when the bride has not completed her age 
of 21 years, unless she is a widow) : 

£ 5. The consent of M N my father (or guardian, 

as the case may be) has been given to a marriage 
between myself and A B and has not been revoked. 

The form concludes : 

(And when the bridegroom or bride has not com- 
pleted the age of 21 years, except in the case of a 
widow) : 

Signed in my presence and with my consent by 
the abovenamed A B and CD: M N the father 
(or guardian) of the abovenamed A B (or C D, as 
the case may be). 

Now the use of this form is compulsory, 
and it is reasonably fool-proof. The attention 
of the parties and of the Registrar is drawn 
to the necessity of the consent of the father 
or guardian when one of the spouses is under 
c the age of 21, and, when both have passed 
that age, para. 5 of the form can be penned 
through as inapplicable. Apparently, how- 
ever, some officer of the Bengal Government 
has in the past employed his time in im- 
proving on the efforts of the Legislatures, 
and has drafted various alternative forms, 
which have been adopted without the slight- 
est legal justification in supersession of the 
statutory form. A true copy of the actual 
form (Bengal Form No. 1622, Act 3 of 1872) 
used for this marriage is Ex. B in the case. 
In the right hand top corner of the form 
appears (when the parties are of full age). 
This is in itself misleading, because a party 
^ may have attained the age of majority ac- 
cording to the personal law to which he or 
she is subject, and may still be under the 
age of 21 years, and therefore incapable of 
contracting a marriage under the Act except 
with the father’s or guardian’s consent. 

The form contains no reference to the con- 
sent of the father or guardian, nor is a space 
allotted for the signature of the father or 
guardian. Since the hearing, I have obtained 
a blank form (Bengal Form No. 1623, Act 3 of 
1872) which I have attached to the record. 
^ Assuming the use of alternative forms to be 
legal, this is the form which presumably is 
appropriate to a marriage between the peti- 


tioner and respondent. In the right hand ^ 
top corner of the form appears “(when the 
bridegroom is of full age and bride minor).” 

I have already pointed out how misleading 
this phraseology is. The declaration to be 
made by the bride is in the proper statutory 
form and there is a space allotted for the 
signature of the father or guardian. If this 
form had been used, it is hardly to be believed 
that the Registrar would have consented to 
solemnize the marriage. However, although 
he had before him the signed declaration of 
the petitioner, dated 9th May 1939, that her 
age was about 18 years, and although, to 
judge from her appearance to-day she could 
scarcely have looked so old, he proceeded to / 
perform the ceremony without obtaining the 
evidence which the Act requires of the con- 
sent of the petitioner’s father. The whole 
situation is lamentable and discreditable to 
all concerned. I may perhaps say that, until 
she was rebuked by me the demeanour of 
the petitioner indicated that she is young 
woman of considerable levity, and it is pre- 
cisely girls whose characters resemble that 
of the petitioner, who are most in need of 
every protection which the law can give 
them. To return to the facts of the case, both 
the petitioner and her father have given 
evidence that four days after the marriage g 
the father, having heard a rumour of what 
had taken place, taxed his daughter with 
having been secretly married and she made 
a clean breast of the whole thing, and in 
consequence he made the necessary investi- 
gations. 

It only remains for me to add that by 
reason of S. 3 (l), Divorce Act, I have to be 
satisfied that the petitioner and the respon- 
dent resided within the jurisdiction of the 
Court when the petition was presented, or 
alternatively that they last resided together 
within such jurisdiction. The evidence is 
that the parties never resided together. In 
the petition it is alleged that the marriage Jtj 
has never been consummated, and although 
there has been no evidence on the point, this 
is not denied in the answer, and it is certain 
that they have never attempted to set up 
anything in the least resembling a matri- 
monial home. Therefore, the Court must be 
satisfied that the parties both resided within 
its jurisdiction when the petition was pre- 
sented. About the petitioner’s residence 
there is no doubt whatever. With regard to 
the respondent, it is clear that he had resided 
in Calcutta for the purpose of study for a 
considerable time previous to the marriage. 

It is true that after the marriage he went to 
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his home in the Punjab, but it appears that 
this was because the College was closed for 
holidays, and the petitioner and her father 
have given evidence, which I accept, that 
they saw him, though they did not speak to 
him, on several occasions in the months of 
September, October and November 1939. 
Therefore although the petition was present- 
ed on 25th August 1939 and there is no evi- 
dence as to the whereabouts of the respondent 
on that day, I hold that if he was absent, 
his absence was merely temporary and he 
was still residing within the jurisdiction of 
the Court within the meaning of the Act. I 
therefore declare the marriage of the peti- 
b tioner with the respondent null and void, 
and I award costs against the respondent. 
This declaration will take the form of a 
decree nisi. I direct that in view of the ob- 
servations I have made with regard to the 
way in which the provisions of the Special 
Marriage Act have been disregarded, that a 
copy of my judgment be forwarded to the 
Chief Secretary to the Government of Bengal. 

G.N./R.K. Petition granted. 
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McNair J. 

c Sm. Shamangini 12 oy Chowdhurani 

v. 

Sm. Mahalakshmi Rakshit. 

Application in Suit No. 96 of 1939, Decided on 
20th February 1941. 

Civil P. C. (1908), O. 34, R. 5 — Sale by 
Registrar under Chap. 27, Calcutta High Court, 
Original Side Rules and Orders — Judgment- 
debtor seeking relief should, as far as possible, 
observe provisions of Code — O. 34, R. 5 applies 
— Costs need not be deposited with application 
under O. 34, R. 5 — Procedure as to costs 
stated — Judgment-debtor held observed provi- 
sions of Code and Original Side Rules and 
Orders. 

In sales by the Registrar under Chap. 27 of (he 
Calcutta High Court Original Side Rules and 
d Orders, the judgment-debtor seeking relief should 
ns far as possible observe the provisions of the 
Civil 1\ C. The provisions of O. 34, R. 5 apply to 
sales by the Registrar. It is not necessary to depo- 
sit costs with the application by the mortgagor 
under O. 34, It. 5 but it is desirable that O. 34, 
R. 5 should be complied with as far as possible. 
The mortgagee can furnish an estimate of his costs 
which can he accepted or modified by the Court 
and the Court can direct that a sufficient sum 
should be deposited when the application under 
O. 34, It. 5 is made or before an order is made on 
the application provided the attorney of the mort- 
gagee gives the usual undertaking to refund any 
balance that may ultimately be found due. Rut 
this course is unnecessary where in an application 
under 0.34, R.5 both the mortgagor and the mort- 
gagee agree that the mortgagee should retain the 
title deeds which were deposited as security until 


the costs have been taxed and the amount is paid 
to him. In such a case the provisions both of the ® 
Civil Procedure Code, and Original Side Rules and 
Orders must be taken to have been observed. 

[P 45 b t c,e,f] 

B. C. Ghose and S. P. Chowdliuri — 

for Appellant (Defendant). 

S. N. Bai\crji (Jr.) and S. Hazra — 

for Purchaser. 

K. L. Bog — for Plaintiff. 

Order. — This is an application by the 
mortgagor for leave to deposit in Court the 
amount found due to the mortgagee under 
the Registrar’s report that on such payment 
being made direction be given to the plain- „ 
tiff to tax her bill of costs, and that on pay- 
ment to the plaintiff of such amount as may / 
be adjudged due to her in respect of costs, 
charges — expenses and subsequent interest, 
the plaintiff be directed to deliver up the 
original documents of title. The mortgage 
was by deposit of title deeds, and in effect 
the applicant is asking for leave to deposit 
in Court the amount found due under the 
Registrar’s report and recover her security 
and is suggesting, as the costs have not yet 
been taxed and cannot be taxed within a 
reasonable time, that the mortgagee should 
retain the documents of title pending pay- 
ment by the mortgagor of the amount of 
the taxed costs. The mortgagee is agreeable g 
to this arrangement provided the mortgagor 
is also liable for the Accountant-General’s 
commission, if any, and deposits that sum 
in Court, when ascertained. The preliminary 
decree was made on 3rd March 1939, and the 
final decree on 15th May 1940. The mortga- 
gor applied on 12th September 1940 for relief 
under the Money-lenders Act. That appli- 
cation was dismissed and the property was 
sold on nth September and the purchaser, 
Thakurmoni Dasi bought it for Rs. 17,400 
and deposited 25 per cent, of the purchase 
money on the same day. On 27th September 
the certificate of the result of the sale was 
filed by the Registrar, but three days later 
the mortgagor applied for leavo to set aside 
the sale. That application was dismissed 
and the purchaser applied for confirmation 
of the sale. There were applications to the 
Court of appeal and interim injunctions 
which prevented either of these applications 
coming before the Court. 

The purchaser opposes this application 
first on the ground that the mortgagor hav- 
ing applied under 0.21, R. 89 and that appli- 
cation having been dismissed, cannot now 
apply for the same relief under o. 34, R. 5. 
It is further argued that the sale is not under 
the provisions of the Civil Procedure Code 
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0 but under the rules framed in Chap. 27 of 
the Original Side Rules and Orders for sale 
• by the Registrar. Under these rules, it is 
said, there is no necessity for confirmation 
of a sale by the Registrar, therefore the pro- 
visions of O. 34, R. 5 which inter alia provide 
that the application must be made before 
the confirmation of the sale are not appli- 
cable. Finally, it is argued that if O. 34, R. 5 
is applicable, then there must be strict com- 
pliance with the provisions of that rule and 
the mortgagor must deposit everything con- 
templated by Rr. 4 and 5 of O. 34, including 
the costs. A similar argument had been put 
forward in application under O. 21, R. 89, and 
& it has been decided in relation to that order 
that costs need not be deposited when appli- 
cations are made to set aside a sale on mak- 
ing required deposit in Court. It appears to 
me that the same principles apply to an 
application under o. 34, R. 5 as under O. 21, 
R. 89. Costs cannot be taxed, but, in my opin- 
ion, it is desirable that the order should be 
complied with as far as possible, and in most 
cases the mortgagee can furnish an estimate 
of his costs and that estimate can be accep- 
ted or modified by the Court and the Court 
may direct that a sufficient sum should be 
deposited when the application is made, or 
c before the order is made on the application, 
provided the attorney for the mortgagee 
gives the usual undertaking to refund any 
balance that may ultimately be found due. 
In this particular instance that course is un- 
necessary because the mortgagor and mort- 
gagee have agreed that the mortgagee should 
retain the title deeds which were deposited 
as security until the costs have been taxed 
and the amount of the taxed costs have been 
paid to him. 

I cannot accept the argument based on 
the alleged absence of any provision in the 
Original Side Rules for the confirmation of 
^ a sale. The scheme of the rules has been 
explained in reported judgments and I do 
not propose to analyze that scheme again. 
But in Chap. 27, which deals with sales by 
the Registrar, the rules provide that after 
the Registrar has accepted the highest bid, 
he shall as soon as possible proceed to cer- 
tify the result. The certificate of sale may 
be varied. If it is not varied it is confirmed 
by effluxion of time, or the purchaser may 
apply for an order confirming the certificate. 
Buie 45 then provides that where immovable 
property has been sold by the Registrar 
under o. 34, R. 4 or any subsequent rule of 
that order and the certificate of the result 
of the sale has been confirmed, the purcha- 


ser may obtain a certificate of sale as evi- & 
dence of title. Whether the sale has to be 
confirmed or not under these rules, in prac- 
tice the purchaser applies, so far as I am 
aware, invariably, for confirmation of the 
sale, and there is before me the application 
by the purchaser in this case for confirma- 
tion of the sale. In previous decisions where 
questions have arisen as to the necessity for 
strict compliance with the provisions of the 
Civil Procedure Code, when dealing with 
sales by the Registrar, the Court has held 
that the judgment debtor who seeks relief 
after a sale has been held should so far as 
possible observe the relevant provisions of 
the Code, and in my opinion, in this appli- / 
cation the relevant provisions both of the 
Code and of the Original Side Rules have 
been observed by the present applicant. 
There will be an order in terms of para, l, 
save that the figure of Rs. 13,363-3-0 shall be 
substituted for the figure Rs. 12,540-3-0 ; and 
in terms of paras. 2, 3, 4 and 5 of the sum- 
mons. The purchaser will be entitled to 
withdraw the sum stated in para. 4. The 
applicant must also deposit in Court such 
amount, if any, as is due for the Accountant- 
General’s commission. The mortgagee may 
add his costs to his claim. The applicant 
must pay the taxed costs of the purchasers, g 
Certified for counsel. 

G.N./R.K. Application granted. 
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Lort- Williams J. 

Ramprosad Loliia — Plaintiff 

v. 

M. P. Patel — Defendant. 

Suit No. 1486 of 1939, Decided on 10th March 
1941. 

Contract Act (1872), S. 62— Cheque drawn by 
debtor in favour of creditor negotiated with 
third party — Cheque outstanding in hands of 
third party — Original debt cannot be said to be 
outstanding and unpaid. 

Where a cheque drawn by the debtor in favour of 
his creditor is negotiated with a third party and 
while it is outstanding in the hands of that third 
party it cannot be said that the original debt is still 
outstanding and unpaid : (1898) 1 QB 1 and (1908) 
1KB 344, Bel. on ; (1878) 3 Q B D 371 and (’38) 
25 A I R 1938 P C 66, Disting. [P 46g] 

J. C. Sett — for Plaintiff. 

K. P. Khaitan — for Defendant. 

Judgment. — In this case the plaintiff sues 
the defendant for the recovery of Rs. 5311-14-3 
due under a deed of assignment. The facts 
alleged are as follows: A joint family carry- 
ing on business as Goberdhonedas Murlidhar 
sold oil to the defendant, carrying on busi- 
ness as Manubhai Purshottam & Co., valued 
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at Rs. 4630, in October 1937. Two members 
a of the family carrying on the business of 
Goberdhonedas Murlidhar were adjudicated 
insolvent on 16th November 1937, and on 
22nd July 1938 the Official Assignee at a 
public auction sold to the plaintiff the 
entirety of the outstandings of the business 
of Goberdhonedas Murlidhar, and by a deed 
of assignment dated 9th March he assigned 
and transferred, among other debts, the debt 
alleged to be due by the defendant to the 
insolvents. 

The defence is that no debt was owing at 
tbe time of the assignment. The defendant 
admits the delivery of the oil and says that 
b for some time prior to 16th October 1937, the 
insolvents owed a firm named Hiralal Nayak 
Nilratan Sadhu a sum of money exceeding 
the claim of the insolvents against the 
defendant, and that on that date, by mutual 
arrangement, it was agreed that, after mak- 
ing certain deductions, Rs. 4219-5-6 should 
be paid by the defendant to the insolvents, 
who agreed to accept that sum in full settle- 
ment, and gave a receipt to that effect, and 
there and then the insolvents endorsed the 
cheque with the name of their business and 
delivered it to the firm of Hiralal Nayak 
Nilratan Sadhu in part satisfaction of the 
c claims of that firm against the insolvents. 
The defendant therefore alleges that the 
firm of Hiralal Nayak Nilratan Sadhu be- 
came holders in duo course of the cheque 
for value. It has been argued on behalf of 
the plaintiff that this defence is of no avail, 
because at the time of the adjudication the 
debt was still owing by the defendant to the 
insolvents and therefore became vested in 
the Official Assignee. This argument is ad- 
vanced by reason of the fact that on 18th 
October 1937 the cheque was dishonoured, 
and it was not until Gth July 1939 that 
Hiralal Nayak Nilratan Sadhu filed a suit 
in the Alipur Court against the defendant 
a upon the cheque, which was decreed by 
consent. 

The only other relevant facts which must 
bo considered are that after the order of 
adjudication, namely, on 20th July 1938, the 
attorney of the defendant informed the 
Official Assignee that upon inspecting the 
schedule filed by the insolvents, to enable 
him to bid at the forthcoming sale of the 
insolvents’ assets, he was surprised to find 
that his client had been described as a debtor, 
whereas the debt bad been paid long before 
the date of adjudication. The Official As- 
signee replied that he could not do anything 
about the matter unless the defendant got 
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the insolvents to delete his name from their 6 
schedule, whereupon, on the date of the sale, 
the defendant’s attorney gave notice to all ! 
present, both in English and Hindustani, 
that this debt had been paid. On 26th July 
the insolvents wrote to the defendant ad- 
mitting that they had inadvertently included 
his name in the schedule and that the debt 
had been paid by him long before the order 
for adjudication was passed. What has 
happened is unfortunate, for the plaintiff 
paid about Rs. 13,000 for the assets of the 
insolvents which he valued at about Rs. 27,000 
and up to the present he has only been able - 
to realize about Rs. 10,000. But after giving 
careful consideration to the evidence which * 
has been given I feel no hesitation whatever 
in accepting the evidence which has been 
given by the defendant and on his behalf, 
nor can I accept the plaintiff’s statement 
that though present at the auction he did 
not hear any notice being given with regard 
to this particular debt to the effect that it 
had already been paid. 

Learned counsel for the plaintiff I think 
realized that he was unable successfully to 
dispute the facts, and the only question is 
whether, in these circumstances, it can be 
said that the debt was in existence at the 
time of the adjudication. On behalf of the a 
plaintiff reliance has been placed upon the 
case in (l878) 3 Q B D Q 371 1 and the case 
in 65 I A I32 a at p. 133. In my opinion, 
neither of these cases has any bearing on the 
point which I have to consider. On the other 
hand, such cases as (1898) 1Q B I s and (1908) 1 
K B 344 1 show that where such a bill, pro- 
missory note or cheque has been negotiated 
with a third party, and while it is out- 
standing in the hands of that third party, 
it cannot bo said that the original debt is 
still outstanding and unpaid. In (1898) 1 QB 
i :i it was held that where a buyer of goods 
has given a bill of exchange for the price, h 
an action will not lie for the price, even 
after dishonour of the bill, if at the date of 
the commencement of the action the bill is 
outstanding in the hands of a third party. 

It is not enough to entitle the plaintiff to 
succeed that he is in possession of the bill 

1. (1878) 3 Q B D 871 : 47 L J Q B 496 : 39 L T 
35 : 20 W R 080, Cohon v. Hide. 

2. (’38) 25 A 1 R 1938 P C GO : 172 I C 978 : ILR 
(1938) All 320 : 05 I A 132 : 32 S L R 388 (PC), 
Monmolion Das v. Baldeo Narain T&ndon. 

3. (1898) 1 Q B 1 : 00 L J Q B 844 : 77 L T 399 : 
40 W R 90, Davis v. Reilly. 

4. (1908) 1 KB 344: 77 L J Q B 409: 98 L T 652: 
15 Manson 1 ; 52 S J 174, In re Debtor; Ex parte 
Debtor. 
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at the date of the trial. And in the case in 
a (l908) 1 KB S44 4 it was held that acceptance 
by a judgment creditor of a bill, or promis- 
sory note, for the amount of his debt operates 
as an agreement not to enforce that debt 
during the currency of the bill, and after- 
wards, notwithstanding dishonour, so long 
as the bill is outstanding in the hands of a 
third person to whom it has been indorsed 
for value by the creditor. In that case a 
creditor who had accepted a bill of exchange 
for the amount of his judgment debt, which 
was dishonoured but was outstanding in the 
hands of a third party, issued a bankruptcy 
notice upon the judgment-debtor but it was 
b held that this was not a debt on which a 
bankruptcy notice could be served, and that 
the notice of a receiving order made upon it 
must be set aside. For these reasons there 
must be judgment in favour of the defendant 
with costs. 

G.N./R.K. Suit dismissed. 
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Edgbey and Biswas JJ. 

Pran Krishna Mukherjee — Plaintiff — 

Petitioner 


v. 

0 Jnananda ( Jnanananda) Boy — 

Defendant — Opposite Party. 

Civil Rule No. 1201 of 1940, Decided on 5th May 
1941, from order of Dist. Judge, Howrah, D/- 14th 
June 1940. 

(a) Bengal Non-agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), Ss. 3 and 6 

Whether suit includes appeal depends on 

subject and context — Tenant’s appeal against 
decree for ejectment does not fall within words 
“suit for ejectment** in Ss. 3 and 6 and hence 
cannot be stayed. 

The word “suit** cannot in every case and for all 
purposes include an appeal. Whether it does or 
does not include an appeal depends on the subject 
and context in connexion with which the word is 
d used. The Civil Procedure Code clearly recognizes 
the distinction between a suit and an appeal which 
are in fact regarded as representing two distinct 
proceedings, and though in regard to certain 
matters no separate provision is expressly made for 
appeals, the context shows that in those respects 
appeals are intended to be governed by the same 
provisions as apply to suits. A tenant’s appeal 
against a decree for ejectment can in no sense be 
brought within the words “suits for ejectment’* in 
Ss, 3 and 6 having regard to the subject and con- 
text in connexion with which they are used and 
therefore the appeal cannot be stayed under Ss. 3 
and 6: (’41) 28 AIR 1941 Cal 452, Foil. [P48a,d,fc] 

(b) Interpretation of statutes — It is not rele- 
vant to refer to or to rely on provisions of one 
statute while construing another especially when 
it is not in pari materia. 


It is not right or relevant to refer to or rely 
on the provisions of one statute in construing those 0 
of another, particularly when it is not in pari 
materia. [P 48c] 

Chandra Sekhar Sen — for Petitioner. 

Prafulla Kumar Roy and Amiya Chandra 
Mukherjee — for Opposite Party. 

Biswas J. — The question we are called 
upon to decide in this rule is whether the 
Court below was competent to stay the 
hearing of an appeal pending before it. The 
appeal arose out of a suit for ejectment of a 
non-agricultural tenant, and was preferred 
by the tenant defendant against whom a de- 
cree for ejectment had been made by the 
trial Court. While the appeal was pending, 
the Bengal Non-Agricultural Tenancy (Tern- * 
porary Provisions) Act, 1940, came into force, 
and thereupon the appellant himself applied 
for stay of the appeal, claiming that he was 
entitled to it as of right under the provisions 
pf this Act. Agreeing with this contention, 
the lower appellate Court made the order 
for stay, and it is against this order that the 
plaintiff landlord has obtained this rule. 

The petitioner’s main point is that the 
Act is ultra vires of the Provincial Legis- 
lature. This is a question involving the 
construction of certain sections of the Gov- 
ernment of India Act, 1935, which requires 
careful consideration, but we do not propose y 
to go into that matter in the present rule, 
as in our opinion we can dispose of it on the 
other ground which the petitioner raises, 
namely that the provisions for stay con- 
tained in this Act do not apply to an 
“appeal.” These provisions are embodied in 
S. 3 and also in S. 6, the difference between 
the two sections being that the former re- 
fers to suits and proceedings commenced 
after the Act has come into force, and the 
latter to suits and proceedings which were 
pending at the date of commencement of 
the Act. Section 6, however, attracts in 
terms of the provisions of S. 3. The short h 
point which arises is whether the words 
“every suit and iDroceeding in any Court 
for ejectment of a non-agricultural tenant 
used in these sections can be said to include 
an appeal. I had occasion recently to con- 
sider this very question in Civil Revision 
Case No. 1189 (1411) of 1940, 1 which came 
on for hearing before Mukerjee J., and my- 
self, and I took the view that an appeal does 
not come within the scope of these words, 
though my lear ned brother reserved his opi- 

1. Reported in ( 7 41)^8 AIR 1941 Cal 452 : 196 

I C 346 : 45 C W N 603, Jahur Mia v. Abdul 

Gaffur Mia. 
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a nion on the point. In coming to this conclu- 
sion, I held that the scope and intendment 
of the Act should be the guide to a correct 
interpretation. 

An appeal undoubtedly arises out of a suit, 
and may in a sense be regarded as a pro- 
ceeding in the suit itself, in the same way 
as an execution proceeding may be so regard- 
ed. It does not follow, however, that the 
word “suit” must, therefore, in every case 
and for all purposes include an appeal. 
Whether it will or will not include an ap- 
peal, will, in my opinion, depend on the 
subject and context in connexion with which 
the word is used. Mr. Prafulla Kumar Roy, 
b advocate for the opposite party, arguing 
against the view expressed in my judgment 
in the other case, was content to rely on 
the word “suit,” and not “proceeding,” as 
covering an appeal, and his contention was 
that the word must be given the wider 
meaning, unless the subject and context* 
required a more limited interpretation. In 
support of this argument, he referred to a 
number of sections of the Code of Civil Pro- 
cedure, and endeavoured to show that in 
these sections a suit could not but be re- 
garded as including an appeal. He made the 
point that while the adoption of this con- 
c struction would give these provisions a con- 
sistent and reasonable meaning, involving 
no repugnancy whatever, to hold otherwise 
would lead to the anomalous result of the 
Code making provision for certain matters 
in respect of suits, but no corresponding 
provision for appeals. I am not much im- 
pressed with this argument. In the first 
place, it is not right or relevant to refer to 
or rely on the provisions of ono statute in 
construing those of another, particularly 
when it is not in pari materia, and secondly 
taking the Civil Procedure Code itself, *1 
think the Code clearly recognizes the distinc- 
^ tion between a suit and an appeal which are 
in fact regarded as representing two distinct 
proceedings, and while it may be that in 
regard to certain matters no separate provi- 
sion is expressly made for appeals, the con- 
text will probably show that in these respects 
appeals are intended to be governed by the 
same provisions as apply to suits. 

Mr. Roy’s next point was that the scope 
and object of the Act itself showed that the 
stay provisions were intended to apply to 
appeals as well as to suits, and that the only 
reason why the Legislature did not expressly 
mention appeals is that a “suit” was deemed 
to include an “ appeal.” According to tho 
learned advocate, in enacting this measuro 


which was avowedly of a temporary char- 
acter, the object of the Legislature was not 
merely to secure tenants against actual 
ejectment for the period the Act was to re- 
main in force, but also to render it unneces- 
sary for them during such period to take or 
prosecute any steps to set aside any decree 
for ejectment that may have been already 
passed against them. In other words, it was 
said, the object was to maintain the status 
quo between the parties so long as the per- 
manent legislation envisaged by the Act was 
not enacted. This would necessarily require 
a stay of all proceedings between landlord * 
and tenant in which the question of eject- 
ment was involved, whether they were pro- / 
ceedings by the landlord for ejectment or 
proceedings by the tenant to avoid eject- 
ment. Otherwise, Mr. Roy contended, it 
would have been enough for the Legislature 
to have provided only for stay of execution 
proceedings under a decree for ejectment, 
and not for suits at all, but in fact they 
have expressly mentioned “suits” as well as 
“proceedings.” 

I do not think there is any force in this 
argument. The word “suit” was mentioned, 
because it was itself a proceeding for eject- 
ment, while an appeal might or might not 
be such a proceeding, according as it was by g 
the landlord or by the tenant. As the pre- 
amble as well as the body of the Act shows, 
what tho Act aims at is to give relief to the 
class of tenants for whose benefit it has been 
enacted, only by way of a compulsory stay 
of all actions and proceedings for ejectment 
against them, and to that extent it seeks to 
maintain the status quo. But as I have ex- 
plained in my other judgment, the Act does 
not contemplate stay of a proceeding which 
is not one for ejectment, but a proceeding 
directed against an order of ejectment. I do 
not think wo should be justified in disre- 
garding the words “for ejectment” which ; 
occur in the sections as if they were of no 4 
effect. To hold that an appeal was included 
within the word “suit” would be to hold 
that even where tho appeal was by the ten- 
ant against a decree for ejectment, it should 
have to be regarded as a proceeding for 
ejectment, which ox hypothesi it is not. In 
my opinion, any construction which would 
lead to such a result ought to be avoided. 

In any caso, it seems to me that a ten- 
ant’s appeal against a decree for ejectment 
can, in no sense, bo brought within the words 
“suit for ejectment.” Having considered the 
matter further in the light of the arguments 
put forward by Mr. Roy, I seo therefore 
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no reason whatever for altering the opinion 
I had previously formed. The result is that 
the rule must be made absolute and the stay 
order made by the Court below vacated. The 
petitioner is entitled to his costs. We assess 
the hearing fee at 2 gold mohurs. As already 
stated, the question of ultra vires is left 
open. Let the record be sent down at once. 

Edgley J. — I agree. 

G.N./R.K. Buie made absolute . 
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SPECIAL BENCH 

Derbyshire C. J., Nasim Ali and 

R. C. Mitter JJ. 

Sm. Sukumari Devi — Decree-holder — 

Petitioner 


v. 

Bajdhari Pandey — Judgment-debtor — 

Opposite Party . 


Civil Rule No. 1416 of 1940, Decided on 11th 
November 1941, issued from order of Dist. Judge, 
^4-Parganas at Alipore, D/- 20th July 1940. 

(a) Bengal Non-agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), S. 3 — Act is 
not beyond power of Bengal Provincial Legis- 
lature. 

The Provincial Legislature, and the Provincial 
Legislature only, has the legislative power to direct 
c the Courts to stay proceedings for ejectment of non- 
agricultural tenant. Hence S. 3 is not beyond the 
law making power of the Bengal Legislature. 

[P 50 d,e] 

(b) Bengal Non-agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), Ss. 3, 6 — 
Provisions directing stay of ejectment proceed- 
ings against non-agricultural tenants prevail 
•over Civil P. C., O. 21, R. 24. 

The provisions of the Bengal Non-agricultural 
Tenancy Act of 1940 which direct the Court to 
stay proceedings for ejectment of a non-agricultural 
tenant prevail over O. 21, R. 24, Civil P. C., by 
virtue of S. 4 (1), Civil P. C., and therefore are not 
invalid under S. 107, Government of India Act. 

[P 49<7‘, P 50/, gr] 

(c) Bengal Non-agricultural Tenancy (Tem- 
porary Provisions) Act ( 9 of 1940 ), S. 2 — 
‘Tenant* includes not only current tenant but 
ex-tenant in occupation. 

The word tenant is used not in its strict legal 
sense, but in its wider popular sense and includes 
not only the current tenant as set out in S. 2 but 
the ex-tenant remaining in occupation who for- 
merly held in the manner described in S. 2 as a 
non-agricultural tenant. [P 516] 

Subodh Chandra Basah — for Petitioner. 

Sris Chandra Dutt — for Opposite Party. 

Derbyshire C. J. — Sm. Sukumari Debi is 
the owner of a plot of land in the 24-Perganas 
which was let some time before October 1939, 
to Rajdhari Pandey who used the land in 
connexion with his business of hiring out 
carts. The tenancy was described as a month- 
1942 C/7 & 8 


ly tenancy at will and in 1939 the landlord e 
gave the tenant notice to quit. The tenant 
did not quit and has not quitted. On 7th 
October 1939, the landlord obtained a decree 
against the tenant for possession of the pre- 
mises. On 14th December 1939 the owner 
made an application for execution. That ap- 
plication was not dealt with immediately. 
On 30th May 1940, the Bengal Non-agricul- 
tural Tenancy (Temporary Provisions) Act 
of 1940, was passed by the Bengal Legislature 
and received the assent of the Governor on 
30th May 1940. The Act did not receive the 
assent of the Governor-General. On 10 th 
June 1940, the Munsif in the execution pro- 
ceedings granted a stay of execution under f 
the provisions of the Act just mentioned. On 
20th July 1940, the owner appealed to the 
District Judge against the decision of the 
Munsif staying execution, but the appeal was 
dismissed. The owner applied to this Court 
for a rule to show cause why the orders just 
mentioned should not be set aside. That rule 
was granted and the matter has been argued 
at length before this Bench. 

The learned advocate for the plaintiff — 
the petitioner before us — the owner of the 
land, has argued (l) that the Act in question 
is beyond the law-making powers of the 
Bengal Legislature and (2) that the provi- g 
sions in the Act he complains of are repugn- 
ant to an existing law passed by the Central 
Legislature, namely the provisions of the 
Civil Procedure Code, which provide that 
execution of a decree shall be granted by the 
Courts. The Act itself begins with this pre- 
amble : 

Whereas it is expedient, pending the enactment 
of further legislation, to provide for the temporary 
stay of certain suits and proceedings for ejectment 
of certain non-agricultural tenants; It is hereby 
enacted. . . . 

By S. 1 the Act is extended to the whole 
of Bengal with the exception of certain parts 
of Calcutta. Nothing arises under this part h 
of the Act. Section l also provides that the 
Act shall continue in force for two years 
from the date of its commencement, that is, 
from 30th May 1940. Section 2 defines a ‘non- 
agricultural tenant.’ I will deal with this 
definition later. Section 3 provides : 

Notwithstanding anything contained in any other 
law for the time being in force, every suit and pro- 
ceeding in any Court for ejectment of a non-agricul- 
tural tenant, other than a suit or proceeding for 
ejectment on account of the non-payment of rent 
by such tenant, shall be stayed for the period dur- 
ing which this Act continues in force : 

Provided that every proceeding for delivery of 
possession in execution of a decree for ejectment on 
account of the non-payment of rent by such tenant 
shall be stayed if, within 30 days from the date of 
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the decree, such tenant deposits into Coyrt the 
a n mount of the decree together with the costs of the 
proceeding. 

Section 4 provides that the Court may in 
certain cases set aside certain orders made 
for the delivery of possession as from certain 
dates. Section 5 contains provisions to com- 
pensate the owner of the premises in respect 
of possession of those premises by the tenant 
during the period from 30th January 1940 
down to the end of the period during which 
the Act operates. Section 6 provides : 

Subject to the provisions of Ss. 4 and 5, every 
suit and proceeding to which the provisions of S. 3 
are applicable, which is pending at the date of the 
commencement of this Act, shall be stayed for the 
k period during which this Act continues in force. 

It is provided in s. 8 as follows : 

Nothing in this Act shall apply to any tenant 
who holds non-agricultural land under the Central 
or Provincial Governments or under a local autho- 
rity. 

It is under this Act that the Munsif who 
has been upheld by the District Judge has 
stayed the proceedings for delivery of pos- 
session until 30th May 1912. As regards the 
first contention of the landowner, namely 
that the provisions of the Act relating to stay 
of proceedings for recovery of possession for 
two years as made are beyond the law-mak- 
ing powers of the Provincial Legislature ; 
c those powers so far as they are relevant in 
this case are set out in List II of the Pro- 
vincial Legislative List, items 2 and 21 . 
Item 2 is : 

Jurisdiction and powers of all Courts except the 
Pederal Court, with respect to any of the matters 
in this list. 

Item 21 is : 

Land, that is to say, rights in or over land, land 
tenures, including tho relation of landlord and 
tenant, and the collection of rents. 

What the Provincial Legislature here has 
enacted and what is complained of is that 
it has directed the Courts to stay proceed- 
ings for the ejectment of non-agricultural 
tenants for a period of two years. Under 
d the provisions of s. 100, Government of 
India Act, 1935, subject to sub-ss. (l) and (2) 
the Provincial Legislature has, and tho 
Federal Legislature has not, power to nmko 
laws for a Province or any part thereof with 
respect to any of the matters enumerated in 
List II of the Provincial Legislative List. 
Tho Provincial Legislature in curtailing the 
powers of tho Court to grant possession has 
acted under item 2 taken in conjunction with 
that part of item 21 which deals with rights 
in or over land. In my view the Provincial 
Legislature and the Provincial Legislature 
only, had the legislative power to direct the 
Courts to stay proceedings for ejectment of 


a non-agricultural tenant in the way it has & 
done. The plaintiff’s contention as regards 
s. 3 being beyond the law-making powers of 
the Bengal Provincial Legislature fails. The 
second point taken by the plaintiff was that 
the Code of Civil Procedure in o. 21, R. 24 
provides that 

when the preliminary measures (if any) required 
by the foregoing rules have been taken, the Court 
shall, unless it sees cause to the contrary, issue its 
process for the execution of the decree. 

It is said that that provision of law directs 
that the Court shall issue the process ; that 
the provisions of the Bengal Non -Agricultu- 
ral Tenancy Act of 1940 which direct the 
Court to stay proceedings for ejectment of a j 
non-agricultural tenant are repugnant to 
o. 21, R. 24, Civil P. C., and therefore under 
S. 107, Government of India Act of no avail. 
That argument however leaves out of account 
the provisions of S. 4 (l), Civil P. C., which 
is as follows : 

In the absence of any specific provision to the 
contrary, nothing in this Code shall be deemed to 
limit or otherwise affect any special or local law 
now in force or any speoial jurisdiction or power 
conferred, or any speoial form of procedure pre- 
scribed, by or under any other law for the time 
being in force. 

That means that if there is some local law 
in force, special power conferred or any 
special form of procedure prescribed by some 9 
valid Act of the proper Legislature, then the 
other provisions of the Code of Civil Proce- 
dure must give way to that special or local 
law or special form of procedure. That avoids 
tho conflict and the repugnancy which it 
is alleged (I do not say correctly alleged) 
arise in tho present case. In my view the 
second contention of the plaintiff fails. There 
is ono matter that desorves some attention 
although it has not been urged in argument 
by tho learned advocate for the plaintiff 
petitioner in this matter. In S. 2 of the Act 
it is provided : 

In this Act, unless there is anything repugnant in 
the subject or context, — “non-agricultural tenant” 
means a tenant who holds under another person, 
and is liable to pay rent to such person for, non- 
agricultural land which, under the tonus of any 
agreement, such tenant is entitled to use for any 
homestead or residential purposo or for tho conduct 
thereon of any commercial of industrial enterprise 
or any trade or business, but does not include a 
tenant who so holds non-agricultural land together 
with any structure thereon erected or owned by the 
person under whom such tenant holds or by the 
superior or predecessor in interest of such person. 

It has not been disputed in the present 
case that the tenancy was originally a non- 
agricultural tenancy. However, under the 
wording of the definition construed in ite 
narrowest sense a non-agricultural tenant is 
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“a tenant who holds (note the present tense) 
a under another person and is liable to pay 
rent to such person for non- agricultural 
land which, under the terms of any agree- 
ment ” Strictly construed, that would 

only apply to a tenant whose tenancy is 
still current under the terms of the agree- 
ment. It would not apply to a person who 
had been a tenant and whose tenancy has 
come to an end for some reason and who is 
still in possession of the premises. It is clear, 
however, that if the word “tenant” is used 
to denote only a person whose tenancy 
agreement is current, he does not need the 
protection the Act has given to him, because 
b he has his rights under his tenancy agree- 
ment. It is only when his tenancy agreement 
has come to an end and he no longer has 
his rights under it that he needs the protec- 
tion which the Act has provided. It would 
appear, therefore, that the word “tenant” is 
used not in its strict legal sense, but in its 
wider popular sense and includes not only 
the current tenant as set out in S. 2 but 
the ex-tenant remaining in occupation who 
formerly held in the manner described in 
S. 2 as non-agricultural tenant. That seems 
to be recognized by the proviso to S. 3 which 
is “that every proceeding for delivery of 
c possession in execution of a decree for eject- 
ment, etc., shall be stayed” .... on certain 
terms. When ejectment proceedings have 
reached the execution stage, a decree for 
possession has been passed against the tenant 
and the tenant has no longer his rights 
under the tenancy agreement. 

For those reasons I am of the opinion 
that Rajdhari Pandey who was formerly a 
non-agricultural tenant of these premises 
was entitled to the protection that was given 
to him by the Munsif and the District Judge 
in this case. I am therefore of the opinion 
that this rule must be discharged. We make 
no order as to costs. Certificate under S. 205, 
d Government of India Act, is granted. 

Nasim Ali J . — I agree. 

R. C. Mitter J. — I agree. 

K.S./R.K. Rule discharged. 

(29) A. I. R. 1952 Calcutta 51 

Panckridge J. 

S. N. Mukherjee — Applicant 

v. 

Sir G. Russel and another — 

Respondents. 

Application, decided on 26th May 1941. 

(a) Defence of India Act (1939), S. 2, Rules 
under R. 84 and S. 16 (1) — Notification under 

1 lk - 
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Rule 84 by Central Government dated 31st 
December 1940 prohibiting import of iron and 6 
steel — Under notification, applicant cannot ask 
for import license as of right— Grant of license 
is discretionary — Court cannot interfere with 
that discretion — Order granting or refusing 
license must be taken to have been made in 
exercise of power conferred by Act. 

Under the notification issued by the Central 
Government under R. 84 prohibiting the import of 
iron and steel of specified description with certain 
exceptions, an applicant cannot* ask for an import 
license as of right even in the case of goods ordered 
before 1st January 1941. It is within the discretion 
of the Steel Controller’s department to grant the 
license or to refuse it and with that discretion the 
Court cannot interfere. [P 53a, 6,*] 

An order granting or refusing a license under the 
notification must be taken to have been made in 
exercise of the powers conferred by the Act and J 
therefore falls within the purview of S. 16 (1). 

[P 53d] 

(b) Defence -of India Act (1939), S. 16 (1) — 
Order when can be said to be called in ques- 
tion. 

An order is equally called in question when it is 
suggested that it is made without power to make it 
or made in improper exercise of the power to make 

it. [P 53*1 

S. C. Boy and M. Hazra — for Applicant. 

Sir A. K. Boy and J . A. Clough — 

for Respondents. 

Order. — This is an application under 
S. 45, Specific Relief Act, and is made by one 
S. N. Mukherjee, who carries on business at 
22, Canning Street, under the name and style (J 
of Messrs. S.N. Mukherjee. The respondents 
are Sir Guthrie Russel, Steel Controller, and 
Mr. S. M. K. Alvi, Deputy Steel Controller, 
whose office is at No. 7, Wellesley Place, 
Calcutta. The application asks that the res- 
pondents should grant an import license for 
the import of 15 tons of mild steel plates i/8" 
American make, covered by a certain order 
dated 13th December 1940. On 3ist December 
1940, a notification was published in the 
Gazette of India whereby it was notified 
that in exercise of the power conferred by 
Rule 84 of the Defence of India Rules the 
Central Government prohibited the bringing 
into British India by Sea from any place 1 
outside India of any iron or steel of the des- 
cription specified in the schedule with cer- 
tain exceptions. Exception 4 is : 

Any iron or steel covered by a special license is- 
sued (a) in the case of goods imported from the Uni- 
ted Kingdom or the United States of America by the 
Steel Controller or Deputy Steel Controller for India 
appointed in this behalf by the Central Govern- 
ment, on application made before the placing of an 
order: Provided that in respect of firm orders 
placed before 1st January 1941, applications are 
made to the Steel Controller for India before 1st 

April 1941. 

The same day another notification w r as 
published appointing Sir Guthrie Russel, 
Steel Controller, and Mr. J. Walton and Mr. 
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a S. M. K. Alvi Deputy Steel Controllers for 
India. It is conceded that the applicant had 
placed firm orders for steel plates prior to 1st 
January 1941, with certain manufacturers in 
the United States through his London agents, 
Messrs. D. & J. Fowler Ltd., of Queen Victoria 
Street, London. These firm orders included 
an order for the 15 tons of mild steel plates 
which are the subject-matter of this applica- 
tion. The applicant states, and I see no rea- 
son to question his statement, that these 
steel plates were required to fulfil an order 
given him by concerns known as the Kamala 
Soap Factory and the Model Soap Company 
for construction for chimneys in their soap 

6 factories. On 20th January 1941, the appli- 
cant wrote to the steel controller asking him 
to issue import licenses for steel plates of 
which these 15 tons were part. He received 
a reply from Mr. Alvi, the Deputy Steel 
Controller, requesting him to fill up the ap- 
propriate form, which is numbered W. S. B 73. 
On the reverse of the form he gave certain 
particulars as to the shipment and the price 
and on the face of the form against the 
space reserved for special reasons for wish- 
ing to import these articles he wrote : “Wo 
have imported these plates for manufactur- 
ing chimneys for soap factories.” The peti- 
c tioner’s London agents kept on pressing him 
for the numbers of the import licenses which 
he was expecting to obtain, and the Deputy 
Steel Controller, who had received several 
reminders from the petitioner, made en- 
quiries whether the shipment was covered 
by an irrevocable dollar credit. The peti- 
tioner was able to satisfy the steel controller 
on the point. As far as the correspondence 
is concerned there was nothing more from 
the controller until Mr. Alvi, the Deputy 
Steel Controller, wrote, on 16 th April 1941, 
regretting his inability to grant import 
licenses. This refusal is on a common form 
^ and there are four possible reasons given, 
and to judge what has happened in this case 
it appears that the Department indicates by 
placing a tick against one of thoso reasons 
why they have refused the import liconses. 
The reasons are : 

(a) The steel required by you can bo obtained in 
India ; (b) suitable substitutes for the type of steel 
required by you can bo obtained in India ; (c) the 
purpose for which the material is desired to bo 
imported by you stated under item 3 of tho appli- 
cation does not justify tho issuo of an import 
license ; (d) your demand is in excess of your nor- 
mal imports. 

In this caso tho Deputy Steel Controller lmd 
by placing a tick in the margin indicated 
ihat tho reason for refusal was that tho pur- 
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pose for which the material was required’ e 
specified by the applicant, did not justify 
the issue of an import license. It will be 
remembered that the purpose notified by the 
petitioner was the erection of chimneys for 
soap factories. It is in these circumstances 
that the present application has been taken 
out. 

Mr. Alvi has filed a somewhat verbose 
affidavit in which he says that it is the cus- 
tom of the department to satisfy themselves 
that the applicant is a bona fide importer, 
and he suggests that his investigations show 
that the applicant was merely a middleman 
and also he was not satisfied that the pur- 
pose for which the goods were imported was / 
truly stated, and there were suspicions of 
profiteering. He also suggests that in early 
March he had orally intimated the applicant 
that his application for import license was 
rejected. I have not thought it necessary to 
examine these allegations on either side in 
great detail, because I am of opinion that 
unless in the circumstances the applicant is 
entitled as of right to the issue of a special 
license I cannot investigate the reasons 
which have caused the Deputy Steel Con- 
troller to refuse his application. It is ob- 
viously impossible for any Court to conduct 
an enquiry into questions of policy, whether g 
it is desirable that this particular applicant 
should be granted a license, and although 
the reasons which have appeared good to 
the steel controller might appear open to 
question by tho Court, yet there may be ex- 
cellent reasons for refusing the license, rea- 
sons which reflect in no way on the character 
or dealings of tho applicant, but which the 
Court is in no position to assess. Now, it 
will bo noticed that unless the applicant 
comes within an exception ho is absolutely 
prohibited from importing steel into British 
India by sea from any place outside. He can 
only do so in tho circumstances of the case 
by obtaining a special license. Normally he 
can only obtain a special license if ho applies 
for it before placing his order. Mr. Roy wishes 
to read the words “provided that in respect 
of firm orders placed beforo 1st January 1941, 
applications are mado beforo tho Steel Con- 
troller beforo 1st April 1941” as entitling the 
applicant, if ho makes the application before 
tho specified date, to obtain a license as of 
right. The notification is not happily worded 
but I cannot read it as bearing tho meaning 
which Mr. Roy would put on it. What I 
think it means is that whereas generally no 
liconses to import steel will be granted un- 
less they havo been applied for before the 
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order is placed, yet an exception is made in 
a the case of licenses to import steel shipped 
in fulfilment of firm orders placed before 1st 
January 1911, to the extent that applications 
from importers who place such orders will 
be considered if they are made before 1st 
April 1941. In other words, the controller 
has no discretion to grant a license in res- 
pect of goods ordered after 1st January 1941, 
unless the license has been applied for before 
placing the order. In the case of goods 
ordered before 1st January 1941, the control- 
ler has a discretion to grant or refuse a 
license though applied for subsequently to 
the date of placing the order, if application 
f> is made to him prior to 1st April 1941. In 
this case he has in his discretion refused a 
license and I am powerless to interfere. 

The Advocate General has taken the point 
that this application is incompetent by reason 
of s. 16 (l), Defence of India Act, which pro- 
vides that no order made in exercise of any 
power conferred by or under this Act shall 
be called in question in any Court. The 
order here made was under the notification 
which purports to be made in pursuance of 
R. 84 (3) by which the Central Government 
under its rule-making powers gives itself 
power to make provision for prohibiting or 
c restricting or otherwise controlling, in all 
classes or in specified classes of cases, and 
subject to such exceptions, if any, as may be 
made by or under the order, the import or 
export, or the carriage coastwise or the ship- 
ment as ships stores, of all goods or goods of 
any specified description. Mr. S. C. Roy for 
the applicant maintaius that the order of 
refusal was made under the notification 
which itself was made in virtue of R. 84 and 
therefore it cannot be said to be made in 
exercise of any power conferred by or under 
the Act. I think he is right in saying it was 
not made in exercise of any power conferred 
by the Act, but I think if it was necessary 
d for me to decide the question one way or the 
other, I should hold that the order was made 
in exercise of a power conferred under the 
Act because ultimately the power given by 
the notification derives from the rule making 
power conferred by S. 2 of the Act. 

Mr. Roy also argues that the order is 
“not called in question” by this application 
within the meaning of the Act, and by re- 
ference to sub-s. (2) he suggests that an order 
is only properly said to be called in question 
when it is attacked on the ground that it 
has been made by some one incompetent to 
make orders of that character. I do not 
agree with that submission and I think an 


order is equally called in question when it is e 
suggested that it is made without power to 
make it or made in improper exercise of the 
power to make it. However that may be, my 
reason for refusing the application is that I 
consider that under the notification the ap- 
plicant cannot ask for a license as of right 
and it is within the discretion of the Steel 
Controller’s Department to grant the license 
or to refuse it, and with that discretion I 
cannot interfere. This application is dis- 
missed with costs. 

G.N./R.K. Application dismissed . 

(29) A. I. R. 1942 Calcutta 53 f 

B. K. Mukherjea and Roxburgh JJ. 

Sm . Indumati Debi , w/o Tliakur Shiw 
Sundar Singh — Claimant — Petitioner 

v. 

Tulsi Thalcurani and others — 

Counter -Claimants — Opposite Party. 

Civil Rule No. 249 of 1941, Decided on 27th May 
1941, issued in application for setting aside order 
of President, Calcutta Improvement Tribunal, D/- 
13th February 1941. 

Land Acquisition Act (1894), S. 30 — Reference 
under S. 30 — Court’s jurisdiction is confined 
expressly to dispute referred to by Collector — 
Person claiming share in compensation money 
who was not party to proceeding before Col- 
lector cannot be made party to apportionment 3- 
case. 

The jurisdiction of the Court in a reference made 
by the Collector under S. 30 is confined to a con- 
sideration of the dispute expressly referred to it by 
the Collector. An addition of parties may indeed 
be made when the persons who desire to be added 
as parties do not raise any new dispute but want to 
place other materials before the Court in connexion 
with the dispute that is referred to it by the Col- 
lector : (’27) 14 A I R 1927 Cal 352, Approved. 

[P 556] 

But it cannot be permitted where the question 
sought to be raised is entirely a new one and is not 
covered by the reference made by the Collector. 
Consequently a person claiming a share in compen- 
sation money who was not a party to the proceeding 
before the Collector cannot be made a party to the 
apportionment case referred to Court under S. 30 : 

12 C W N 987, Rel. on; 11 C L J 420 and 12 C L J 
545, Disting.; 25 All 133, Not foil. [P 55c} 

Phani Bhusan Chahravarty — for Petitioner. 

Ramaprosad Mulcherjee and Bhupal Chandra 
Roy — for Opposite Party. 

Order. — This rule is directed against an 
order made by the President of the Calcutta 
Improvement Tribunal rejecting the peti- 
tioner’s application to be added as a party to 
an apportionment case pending before the 
tribunal. The material facts lie within a 
brief compass and are for the most part un- 
disputed. Premises No. 33, Cockier Lane was 
acquired by the first Land Acquisition Col- 
lector, Calcutta, in connexion with scheme 
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No. 47 of the Calcutta Improvement Trust 
n and a sum of Rs. 0573 and annas odd was 
settled as compensation, in respect of which 
a joint award was made in favour of three 
persons who are the three opposite parties 
in the rule. There was a dispute between 
these three persons as regards their right 
to the compensation money. Opposite party 
No. 1 claimed the entire compensation as the 
sole surviving daughter and heiress of one 
Yasoda Debi to whom the premises admit- 
tedly belonged. Opposite parties, Nos. 2 and 3, 
on the other hand, contended that they were 
entitled to a half share of the compensation 
money as sons and heirs of one Rajabala, a 
b sister’s daughter of opposite party No. 1, who 
got a moiety share in the acquired premises 
on the basis of a compromise with the latter. 
The Collector acting under Ss. 30 and 31 (2), 
Land Acquisition Act, sent the compensation 
money to the Calcutta Improvement Tri- 
bunal and referred the dispute to that Court. 

The petitioner is a daughter of Rajabala 
and it is said that she received no notice 
under S.9, Land Acquisition Act, nor was 
she aware of the proceedings before the Col- 
lector. Her case is that a moiety share of 
the premises acquired, which belonged to 
her mother Rajabala devolved on her to the 
exclusion of opposite parties Nos. 2 and 3 and 
that sho — and not opposite parties Nos. 2 
and 3 — was entitled to half of the compen- 
sation money. Sho came to know of the re- 
ference case pending before the Improvement 
Tribunal after issues were framed in that 
case and on 4th September 1910 sho made an 
application before the tribunal praying that 
she might be added as a party to the pro- 
ceeding. The President of the tribunal re- 
jected the application on the ground that 
the addition of a party at that stage would 
onlarge the scope of enquiry. It is the pro- 
priety of this order that is challenged beforo 
t us in this rule. Mr. Chakravarty who appears 
1 in support of tho rule lias argued beforo us 
that it is necessary and proper to add his 
client as a party to tho apportionment case 
as that would enable the tribunal to deal 
effectively and completely with all mattors 
in controversy in tho case and that tho 
learned President was in error in thinking 
that tho scopo of the enquiry would ho en- 
larged in any way. Mr. Ramaprosad Mukher- 
jeo who appears for the opposite parties has 
contended, on the other hand, that apart 
from the fact that the addition of a party at 
this late stage would introduce a new and 
complicated question of title, the tribunal had 
no jurisdiction to make the petitioner who 


was not a party to the proceedings before the e 
Collector a party to the apportionment case. 

This identical point came up for conside- 
ration before a Division Bench of this Court 
in 12 own 987 1 and it was held by Mac- 
lean C. J. and Doss J. that the Land Acqui- 
sition Court had no jurisdiction to deal with 
objections except those which were made by 
persons who were parties to the proceedings 
before the Collector and which brought about 
the reference. In this case also, there was a 
reference made by the Collector under S. 30, 
Land Acquisition Act, and the respondent, 
who was not a party to the proceedings be- 
fore the Collector and consequently had - 
made no objection to the award, was made 1 
a party to the reference on his own applica- 
tion by the Land Acquisition Court. The 
order of the Court making him a party was 
discharged and the compensation money 
was directed to be paid to the appellant 
without prejudice to the rights of the res- 
pondent who was treated as not being made 
a party to the proceedings at all. The learn- 
ed Chief Justice in course of his judgment 
relied, amongst others, on two earlier deci- 
sions of this Court which are to be found in 
34 Cal 451“ and 12 c W N 98 3 to both of which 
he was a party. It is true that in both these 
cases tho reference was made under S. 18, 0 
Land Acquisition Act, and not under S. 30 
and in tho earlier case in 34 Cal 451“ there 
was no question of addition of a party. The 
respondent in that case was, in fact, a party 
to the proceedings beforo the Collector but 
he raised an objection before the Land Ac- 
quisition Court which he did not raise before 
the Collector. It was hold that the Court 
could not go into a question raised for the 
first time by a party who had not referred 
any question or any objection to it under 
S. 18, Land Acquisition Act. 

Mr. Chakravarty argues that when a re- 
ference is made under S. 18, Land Acquisition h 
Act, s. 21 of tho Act expressly restricts tho 
inquiry beforo tho Land Acquisition Court 
to an examination of tho question which has 
been referred by the Collector and conse- 
quently the scope of inquiry may not be en- 
larged at tho instance of parties who have 
not obtained and cannot obtain any order of 
reference under that section, lie says how- 
ever that there is no such limitation with 
regard to a reference made by tho Collector 

1. (’08) 12 C W N 987, Prabal Chandra v. Feyari 

Mokun. 

2. (’07) 34 Cal 451, Abu Dakar v. Feyari Mokun. 

3. (’08) 12 C W N 98, Govindn Kumar Roy v. Do- 
ve ndra Kumar. 
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under S. 30, Land Acquisition Act, and this 
* distinction was overlooked by the Court in 
I2c WN 987. 1 It is true that the learned Chief 
Justice who was a party to the earlier deci- 
sions did not fully discuss the distinctions 
that can be drawn between the two types of 
reference, but his decision definitely was that 
the powers of the Land Acquisition Court 
were equally restricted when the reference 
was under s.30, Land Acquisition Act. We 
do not think that this view is unsound or 
is not warranted by the language of s. 30. 
Section 36, Land Acquisition Act, provides 

that 

if any dispute arises as to the apportionment of 
compensation or as to the persons to whom the 
same or any part thereof is payable, the Collector 
may refer such dispute to the Court. 

These words can reasonably be construed 
to mean that the jurisdiction of the Court 
is confined to a consideration of the dispute 
that is expressly referred to it by the Collec- 
tor. An addition of parties may indeed be 
made when the persons who desire to be 
added as parties do not raise any new dis- 
pute but want to place other materials before 
the Court in connexion with the dispute 
that is referred to it by the Collector : vide 
31 C W N 384. 4 But, in our opinion, it cannot 
be permitted in a case like this where the 
•c question sought to be raised is entirely a 
new one and is not covered by the reference 
made by the Collector. The two other deci- 
sions of the Court upon which reliance has 
been placed by Mr. Chakravarty in course 
of his arguments are clearly distinguishable 
and in fact they do not in any way militate 
against the view taken in 12 C W N 987. In 
11 c L J 420 5 the property which was the 
subject-matter of acquisition was sold for 
arrears of revenue and the purchaser at the 
revenue sale was allowed to be made a party 
to the reference made to the civil Court at 
the instance of the defaulting proprietor. 
d But it was expressly held that he could take 
only such objections as could be taken by 
the defaulting proprietor and his special 
rights, if any, must be asserted in a separate 
suit. In the other case, namely, the case 
in 12 C L J 545,° an attaching creditor was 
allowed to be added as a party to the pro- 
ceedings before the Land Acquisition Court 
on similar grounds as a representative of 
the judgment-debtor. ___ 

4 . (’27) 14 AIR 1927 Cal 352 : 101 I C 539: 31 
OWN 384, Hashim Ibrahim v. Secretary of state. 

5. (’10) 11CLJ 420 : 6 I C 546, Promotha Nath 

Mitra v. Rakhal Das Addy. 

<6. (’10) 12CLJ 545 : 7 I C 481, Golap Khan v. 

•Bholanath Marick. 


‘ The decision that really supports the con- e 
tention of Mr. Chakravarty is that in 25 
ADD 133. 7 There it was held by Knox and 
Blair JJ., that the provisions of S. 53, Land 
Acquisition Act, are sufficiently large to 
allow the adaptation of S. 32, Civil P. C., 
(corresponding to 0. 1, R. 10 of the present 
Civil Procedure Code) to the matter before 
the Judge and a person who was not a party 
to the proceeding before the Collector and 
who claimed title by adverse possession was 
allowed to be added as a party to the refer- 
ence before the Judge that was made by the 
Collector under S. 30, Land Acquisition Act. 
The decision, however, did not proceed on 
any distinction between the provisions of J 
Ss. 18 and 30, Land Acquisition Act. We do 
not think that we will be justified in follow- 
ing the Allahabad High Court when there 
is a decision of our Court exactly in point. 
The decision in 12 OWN 987 1 has not been 
dissented from in any of the subsequent 
cases and as the view which it takes is borne 
out by the language of the section as also 
the general scheme of the Land Acquisition 
Act, we have no hesitation in following it. 
The result is that the ruje is discharged. 
We make no order as to costs. We may add 
that the decision of the Improvement Tribu- 
nal would be without any prejudice to the g 
rights of the petitioner before us who must 
be deemed not to be a party to the land 
acquisition proceedings at all. 

G.N./r.k. Rule discharged . 

7. (’02) 25 All 133 : 1902 AWN 215, Kiskan 
Chand v. Jagannath Prasad. 
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Sheikh Alchar Ali and others — 

Petitioners 

v. 

Sheikh Mafijuddin of Islampur — 

Opposite Party. 

Civil Rule No. 1210 of 1940, Decided on 6th June 
941, issued in application for settmg aside oidei 

,f Munsif,Dubrajpur(Birbbum),D/-18tb May 1940. 

(a) Bengal Tenancy Act (8 of 1885 as amended 
Act 6 of 1938), S. 26G (5)— Provision entitl- 

ng mortgagor to recover possession afurexpi^ 

Df 15 years is repugnant to S. 62, l .*?. aci 
B ut this repugnancy is immaterial— Provincial 
legislation wifh respect to contracts or trans- 
[ers relating to agricultural land is vaUd even 
if it conflicts with any existing Indian law 
Provincial Legislature is competent to legis- 
late with retrospective effect — It is return o 
land to mortgagor that puts an end to security 
and debt — Since Provincial Legislature can 
direct return of land S. 26G (5) even if it con- 
flicts with S. 62, T. P. Act, is not ultra vires. 


h 
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Section 26G (5) so far as it allows the mortgagor 

a of an occupancy holding in any form of usufruc- 
tuary mortgage to recover possession of the mort- 
gaged property after the expiry of 15 years or the 
period mentioned in the bond, whichever is less, is 
undoubtedly in conflict with the provisions of S. 62, 
T. P. Act. But this repugnancy is perfectly im- 
material, as this is a matter which is not covered 
by the concurrent list of the Government of India 
Act. Provincial legislation in respect of transfer 
of, or contracts relating to agricultural lands is 
valid, even though it contradicts any existing 
Indian law. Since the Provincial Legislature has 
power to make a legislation with regard to future 
transfers, it can certainly in virtue of its plenary 
powers give retrospective effect to such provision so 
as to affect transfer made before 1928 : (’41) 28 
AIR 1941 F C 16, Bel. on. [P 57/, g ] 

^ Under S. 26G (5) it is the return of the lands to 
the mortgagor that puts an end to the security as 
well as to the debt, and as it is within the compe- 
tence of the Provincial Legislature to direct the 
return of the mortgaged property after a certain 
period the provision of S. 26G (5) even if it is re- 
pugnant to S. 62, T. P. Act, is not ultra vires, or 
void. [P 59c] 

(b) Transfer of Property Act (1882), S. 58 (d) 
Usufructuary mortgage — Mortgagee given per- 
sonal remedy — Mortgage ceases to be usufruc- 
tuary whether personal remedy is accompanied 
by right of sale or not. 

In the case of a usufructuary mortgage whenever 
there is a personal remedy given to the mortgagee 
whether or not it is accompanied by a right of sale, 
the mortgage ceases to be a usufructuary mortgage. 

c It can rank only as an anomalous or mixed mort- 
gage, where the rights would bo regulated by the 
contract between the parties : 12 Mad 109; 14 Mad 
232; 2G Mad 662 and 27 Mad 526 (FB), Ilel. on; 28 
All 157, Dissent. (P 58/, g ] 

(c) Bengal Tenancy Act (8 of 1885 as amended 
by Act 6 of 1938), S. 26G — S. 26G is confined to 
usufructuary mortgage pure and simple and 
excludes anomalous mortgages giving personal 
remedy to mortgagee — S. 26G therefore does 
not conflict with S. 68 (1) (a), T. P. Act — Usu- 
fructuary mortgage containing contingent pro- 
mises as indemnity clauses also falls under 
S. 26G — Such clauses are no part of mortgage 
transaction and come into effect only when 
mortgage fails — They do not alter nature of 
usufructuary mortgage and do not give mort- 
gagee personal remedy contemplated by S. 68 

d (1) (a), T. P. Act. 

Section 26G excludes from its purview all ano- 
malous mortgages where any personal remedy has 
been given to the mortgagee and is confined to 
usufructuary mortgages pure and simple where the 
mortgagee has no other remedy to realize his dues 
except by remaining in possession of the lands and 
therefore it docs not conflict with S. 68(1) (a), T.P. 
Act, for in cases where S. 68 (1) (a), T. 1*. Act, will 
come into operation, S. 26G, Ben. Ten. Act, will 
have no application at all. Contingent promises 
occurring more or less as indemnity clauses in a 
usufructuary mortgage deed, such as where the 
mortgagor undertakes to pay interest or compensa- 
tion or the whole or a portion of the mortgago 
money if the mortgagor is dispossessed from the 
mortgaged property or the property is sold for 
default of Government revenue, or the arrange- 
ments contemplated by the parties are somehow or 


other upset form no part of the mortgage transac- 
tion for they come into effect only when the mort- 
gage fails : (’40) 27 A I R 1940 Cal 281; (’40) 27 
AIR 1940 Cal 426; (’40) 27 A I R 1940 Cal 437 
and (’40) 27 A I R 1940 Cal 436, Bel. on. 

[P 58$r, h; P 59a, 6] 
The contract to indemnify being really outside 
the mortgage, it cannot give the mortgagee a per- 
sonal remedy which S. 68 (1) (a), T. P. Act, contem- 
plates. It can only furnish a cause of action for 
instituting a suit in the nature of one to recover 
damages or compensation. The presence of an 
indemnity clause cannot alter the nature of the 
usufructuary mortgage which would still come 
under S. 26G, Ben. Ten. Actr. [P 596, c] 

Gopendra N. Das, Jajnessar Majumdar and 
Ehetra M. Chatter jee — for Petitioners. 
Sudhansu S. Mukherjee — for Opposite Party. 

Order. — This rule is directed against 
an order dated 18th May 1940 made by the *■ 
Munsif of Dubrajpur in a proceeding com- 
menced by the opposite party under S. 26G 
(5), Ben. Ten. Act. In July 1922 the opposite 
party executed a usufructuary mortgage 
bond in favour of the father of the peti- 
tioners to secure an advance of Rs. 100 only 
received from the latter. The terms of the 


mortgage bond were, that the mortgagee 
would enjoy the usufruct of the land in lieu 
of interest, and that the mortgagor would 
take back the property on payment of the 
principal sum in the month of Baisakh 1382 
B. s. or in the beginning of any other sub- 
sequent year; and the mortgagee would go 3 
on enjoying the mortgaged properties till 
the money was paid. There was a further 
stipulation in the mortgage bond which 
stood as follows : 


Be it further known, that if there arises any 
hindrance, or disturbance or you are dispossessed 
from the land described below, till the principal 
amount is fully realized; in such event I and my 
heirs shall bo liable to you and your heirs for 
interest on the said principal at the rate of Re. 1-8-0 
per cent, per month from the date of such distur- 
bance, and on failure to pay tho same, you shall be 
entitled to realizo the amount from my other pro- 
perties moveablo and immovable, and to that 
neither I, nor my heirs, shall bo entitled to raise 
any objection. 

In 1910, the mortgagor presented an ap- 
plication to tho Munsif at Dubrajpur under 
S.26G ( 5 ), Ben. Ten. Act, for recovery of 
possession of tho mortgaged property, on 
the ground that more than 15 years had 
olapsed from tho date of the registration of 
tho bond. The mortgagee did not appear or 
contest the proceeding and an ex parte order 
was made by the Munsif on l$th May 1940, 
allowing the prayer of tho mortgagor oppo- 
site party. It is against this order that the 
presont rule has been obtained. The only 
point that has been raised by Mr. Das who 
appears in support of the rule is that no 
legal claim could bo founded on S. 20 G, Ben. 
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j Ten. Act, •which as an enactment of the 
Provincial Legislature, is void under S. 107 
(l), Government of India Act, 1935, on ac- 
count of its being repugnant to the provi- 
sions of existing Indian law. What is said 
is, that S. 26G, Ben. Ten. Act, conflicts with 
the provisions of existing Indian law which 
are contained in Ss. 62 and 68, T. P. Act, and 
S. 37, Contract Act, and as the matter relates 
to contracts which is entry No. 10 in the 
concurrent list, and no assent of the 
Governor-General has been obtained under 
S. 107 (2), Government of India Act, the 
section is void under S. 107 (l) of the Act. 
The point is one of considerable public im- 
b portance and requires careful consideration. 

A mortgage, as defined in S. 58, T. P. Act, 
is a transfer of an interest in specific im- 
movable property for securing the payment 
of money or money’s worth. There are two 
elements involved in a mortgage. In the 
first place there is a conveyance of some 
interest in land, and in the second place 
there is a debt to secure the payment of 
*which the conveyance is made. Transfer or 
alienation of agricultural land is a Provin- 
cial subject coming under Item 21 of the 
Provincial list, and all contracts relating to 
agricultural lands are also excluded from 
c Item 10 of the concurrent list 3. If the mort- 
gage relates to agricultural lands, it is not 
disputed that it is within the competence of 
the Provincial Legislature to make laws 
which would regulate the rights of the trans- 
feror and transferee with regard to the pro- 
perty which is the subject-matter of the 
mortgage. Section 62 , T. P. Act, provides, 
that in the case of a usufructuary mort- 
gage the mortgagor has the right to recover 
possession of the mortgaged property when 
the debt is satisfied out of the rents and profits 
of the property, or in cases where the mort- 
gagee has taken the profits in lieu of interest 
d only, or, in part payment of the mortgage 
money, when the term if any prescribed for 
payment has expired and the balance of 
the mortgage money is paid or tendered. 
Section 26G, Ben. Ten. Act, has certainly 
altered this law with regard to usufructuary 
mortgages created in respect of an occupancy 
holding or a portion of such holding. As the 
section stood under Act 4 of 1928, it was made 
illegal on the part of an occupancy raiyat to 
effect a usufructuary mortgage other than a 
complete usufructuary mortgage as defined 
in S. 3 (3) thereof, in respect of his holding 
or a portion of the holding, nor could the 
period of such mortgage exceed 15 years, and, 
in spite of there being any prescribed term 


for payment, it was open to the mortgagor e 
to exercise his right of redemption any time 
within the said period. By Bengal Act 6 of 
1938, these provisions were extended so as to 
affect usufructuary mortgages created be- 
fore 1928. 

Under sub-s. l (a) of this section which 
was introduced by Act 6 of 1938 every usu- 
fructuary mortgage subsisting on or after 1st 
August 1937, which was entered into before 
the commencement of Bengal Act 4 of 1928 
shall be deemed to have taken effect as a 
complete usufructuary mortgage for the 
period mentioned in the instrument or for 
15 years, whichever is less. This means that 
the loan and interest shall be deemed to be / 
extinguished by the profits arising during 
the period of the mortgage -which can never 
exceed 15 years. (Vide the definition of com- 
plete usufructuary mortgage in S. 3 (3), Ben. 
Ten. Act.) This position has only been made 
clear in sub-s. (5), which has further laid 
down a summary procedure, under which 
possession can be taken back by the mort- 
gagor, and it has also specified the date from 
which the period of mortgage is to be cal- 
culated. Now S. 26G, Ben. Ten. Act, so far 
as it allows the mortgagor of an occupancy 
holding in any form of usufructuary mortgage 
to recover possession of the mortgaged pro- (} 
perty after the expiry of 15 years or the period 
mentioned in the bond, whichever is less, is 
undoubtedly in conflict with the provisions 
of S. 62, T. P. Act. But this repugnancy is 
perfectly immaterial, as this is a matter 
which is not covered by the concurrent list. 
This relates to transfer of, or contracts relat- 
ing to agricultural lands, and the Provincial 
legislation is valid, even though it contra- 
dicts any existing Indian law. If the Pro- 
vincial Legislature has power to make a 
legislation with regard to future transfers, it 
can certainly, in virtue of its plenary powers, 
give retrospective effect to such provision so h 
as to affect transfers made before 192S : vide 
45 C W N F C 27. 1 

But it is said that even though the Pro- 
vincial Legislature is competent to lay down 
that the security shall cease after a certain 
period, and the mortgagor shall get back the 
property from the mortgagee, yet it cannot 
say that the debt itself shall be extinguished 
if there is a personal liability on the part of 
the borrowers to pay the money. The mort- 
gagee has a personal remedy against the 

1 (’41) 28 AIR 1941 F C 16 : 192 I C 138 : I L R 
(1941) Ear F C 72 : 1940 F C R 110 : 45 OWN 
F C 27, United Provinces v. Mt. Atiqa Begum. 
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a mortgagor under S. 68 (l) (a), T. P. Act, if 
the latter has personally undertaken to pay 
the mortgage money. Section 26G (5) so far 
as it provides that the consideration shall be 
extinguished being in conflict with this pro- 
vision of an existing Indian law relating to 
contract must be deemed to be void. It is 
further argued that if this part of S. 2GG (5) 
is invalid, the other part which provides for 
return of the land must be invalid also. The 
word “thereupon” which connects the two 
parts of the sub-section clearly indicates, 
that it is on the extinguishment of the debt, 
and as a result of it, that the mortgagor is 
entitled to claim back his property. In our 
h opinion the fallacy in this argument is in 
the assumption that there is any personal 
liability in the type of mortgage dealt with 
in s. 26G, Ben. Ten. Act, or that S. 68 (l) (a), 
T. P. Act, has any application to such mort- 
gages. The present case is governed by 
S. 2GG, as it was in 1028 and it is the validity 
of that section, that we have got to consider 
in this rule. That section refers only to 
usufructuary mortgages. A usufructuary 
mortgage has not been defined in the Bengal 
Tenancy Act and in the absence of a defini- 
tion in the Act itself we can very well be 
guided by the definition given in the Transfer 
c of Property Act. Under S. 58 (d), T. P. Act, 
the essentials of a usufructuary mortgage are 
as follows : (l) the mortgagor delivers posses- 
sion or expressly or by necessary implication 
binds himself to deliver possession of the 
mortgaged property; (* 2 ) that the mortgagee 
retains possession till payment of the mort- 
gage money and (3) the rents and profits of 
the mortgaged property or any part of the 
same are received by the mortgagee, in lieu 
of interest, or in payment of the mortgage 
money, or partly in payment of tho mortgage 
money. 

It will be scon therefore that in a usu- 
if fructuary mortgage properly so called, tho 
remedy of the mortgagee is only to remain 
in possession till tho money is paid, lie can 
neither sue the mortgagor personally for tho 
debt, nor can have a decree for foreclosure 
or for sale. In our opinion, it is only a puro 
usufructuary mortgage that conforms to the 
typo defined in S. 58 (d), T. P. Act, which 
comes within tho purview of s. 2GG, Bon. 
Ten. Act. llero there is no porsonal liabi- 
lity on the part of tho borrower, and tho 
creditor’s remedy is confined to possession 
of tho mortgaged property. If the Provincial 
Legislature can validly legislate that tho 
mortgagee must givo up possession of tho 
mortgaged property after a fixed period, 
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the mortgagee would have no other legal 0 
remedy in respect of the mortgage money, 
and the security and the debt would both 
stand extinguished. But what would happen 
if the mortgage deed contains a personal 
covenant to pay? If there is really a per- 
sonal covenant to pay within the meaning 
of 8. 68 (l) (a), T. P. Act, and the mortgagor 
besides delivering x^ossession of the mort- 
gaged property to the mortgagee binds 
himself x>ersonally to repay the debt, the 
mortgagee will certainly get an additional 
remedy and will be entitled to sue for the 
mortgage money under S. GS (l) (a), T. P. 
Act. The mortgage however in that case 
would cease to be a usufructuary mortgage * 
under the Transfer of Property Act. It 
would no longer be a puro usufructuary 
mortgage as defined in s. 58 (d), T. P. Act : 
it can rank only as an anomalous or mixed 
mortgage, where the rights would be regu- 
lated by the contract between the x^arties. 
This has been held in a series of cases, some 
of which are to be found reported in 12 Mad 
109; 3 14 Mad 232; 8 26 Mad G62; 4 27 Mad 526. 5 
It was held in 28 ALL 157° that the nature 
of the mortgage would not be altered by the 
presence of a personal covenant, unless such 
covenant imported a right of sale. It has 
been pointed out by Sir D. F. Mulla in his 9 
commentaries on the Transfer of Property 
Act ( vide Mulla, p. 312) that this view is not 
sound and whenever there is a personal 
remedy given to the mortgagee whether or 
not it is accompanied by a right of sale, 
tho mortgage ceases to be a usufructuary 
mortgage. 

In our opinion the proper way to construe 

S. 2GG, Ben. Ten. Act, is to exclude from its 
purview all anomalous mortgages where any 
personal remedy has been given to tho mort- 
gagee and to confine it to usufructuary 
mortgages pure and simple where the mort- 
gagee has no other remedy to realize his ^ 
dues except by remaining in xiossession of 
tho lands. If this construction is sound no 
conflict with s. GS (l) (a), T. P. Act, is 
possible, for, in cases where s. 6S (l) (a), 

T. P. Act, will come into operation, S. 2GG, 
Ben. Ton. Act, will havo no application at 
all. This is quito in accordance with the 
trend of decisions in our Court which has 

2. (’89) 1*2 Mad 109, Chatlm v. Kuujan. 

3. (’91) 14 Mad 232, Ramayya v. Guruva. 

4. (’03) 26 Mad 662, Madhwa Sidhanta v. Venkata 

Kamanjulu Naidu. 

5. (’04) 27 Mad 526 (1*T>), Kangaya Guvukal v. 

Kalimuthu Annavi. 

6. (’05) 28 All 157: 1905 A W N 226, Kashi Kara 

v. Sardav Singh. 
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a held that all anomalous mortgages are out. 
side the purview of s. 26G, Ben. Ten. Act. 
But there is another class of personal con- 
tracts which require consideration and which 
stand on a quite different footing. They are 
contingent promises and occur more or less 

* as indemnity clauses in a usufructuary mort- 
gage deed. The mortgagor undertakes to pay 
interest or compensation or the whole or a 
portion of the mortgage money if the mort- 
gagor is dispossessed from the mortgaged 
property, or the property is sold for default 
of Government revenue, or the arrangements 
contemplated by the parties are somehow 
or other upset. They are really no part of 
the mortgage transaction for they come into 
effect only when the mortgage fails. In 
MOWN 465 7 the contract was of this des- 
cription, and it was held by Rau J. that 
such covenant being in the nature of an 
indemnity clause was outside the mortgage 
transaction. The view was accepted in other 
decisions since then, vide MOWN 756, 8 
44 o w n 760, 9 44 c w N 761. 10 If such con- 
tract is really outside the mortgage, it would 
not give the mortgagee a personal remedy 
which S. 68 (l) (a), T. P. Act, contemplates. 
It can only furnish a cause of action for 
instituting a suit in the nature of one to 
c recover damages or compensation. 

The presence of a stipulation like this 
would not certainly alter the nature of the 
mortgage, and the case would still come 
under S. 26G, Bengal Tenancy Act ; but 
it is not a part of the mortgage transaction, 
and is an independent contract altogether. 
Whether such contract is enforceable or not 
is another matter. It may be a moot point 
as to whether such indemnity really pur- 
ports to give relief against loss occasioned 
by acts done under express provisions of 
law, and if it does so whether the provisions 
of the law would nullify such indemnity if 
d given. In considering this last point, the 
effect of S. 37, Contract Act, in so far as it 
makes enforcement of contracts subject to 
other laws would require to be considered. 
But that is a matter, which is not necessary 
for us to discuss in the present case. Our 
conclusion is that when the mortgage is a 

7 . (’40) 27 A I R 1940 Cal 281 : 188 I C 819 : 71 
C L J 477 : 44 C WN 465, Panchanan Mondal v. 
Shashi BhusaD. 

8. (’40) 27 A I R 1940 Cal 426 : 191 I C 713 : 71 
C L J 484 : 44 C W N 756, Khoaj Jamadar v. 
Abdul Sobhan Khan. 

9 . (’40) 27 A I R 1940 Cal 487 : 44 C W N 760, 
Abhoy Charan Malo v. Harendra Chandra Mandal. 

10 . (’40) 27 A I R 1940 Cal 436 : 193 I C 26 : 44 
OWN 761, Bhutnath Jana v. Gopal Prosad Sahu. 


mixed mortgage and there is a personal ^ 
remedy given to the mortgagor in addition 
to his being let into possession of the mort- 
gaged property, S. 26G, Bengal Tenancy Act, 
as it stood after amendment in 1938 has 
no application, and no question arises as to 
whether any part of the section comes into 
conflict with S. 68 (l) (a), T. P. Act. If it is 
a pure usufructuary mortgage, the return of 
the lands to the mortgagor puts an end to 
the security as well as to the debt, and as 
it is within the competence of the Provin- 
cial Legislature to direct the return of the 
mortgaged property after a certain period 
the provision of S. 26G (5) even if it is repug- 
nant to S. 62, T. P. Act, is not ultra vires, / 
or void. Whether in such cases, a subsidiary 
agreement in the nature of an indemnity 
clause can be enforced or not is a question 
upon which we do not desire to express an 
opinion. 

In 44 C W N 465, 7 referred to above, 
Rau J. had to deal with a pure usufruc- 
tuary mortgage, and he himself held that 
the so-called personal covenant which the 
mortgage instrument contained was in the 
nature of an indemnity clause. The argu- 
ment put forward in that case was some- 
what different from that urged before us, 
and in order to meet it Rau J. dealt with g 
the two parts of sub-s. (5) of S. 26G sepa- 
rately. He held that the mortgagor’s right 
to apply for restoration of possession under 
Part 2 of the sub-section, and the powers of 
the Court to make appropriate orders upon 
such an application were in no way affected 
by the validity . or otherwise of part 1 of 
the sub-section. He held that the power given 
under Part 2 came exclusively within item 21 
of the Provincial List, and that the exer- 
cise of the right under this sub-section was 
in no way dependent in the extinguishment 
of the debt which was provided for in Part 1. 
He held that the word ‘thereupon’ referred 
only to the expiry of the period which was 1 
specified immediately before. He therefore 
left open the question whether owing to 
some failure in the validity of Part l of the 
sub-section some right under S. 68 (l) (a), 
T. P. Act, or any similar right conferred by 
any other “existing Indian law was saved 
or not. We respectfully suggest that what 
has to be left open in these cases is not 
whether Part 1 of sub-s. (5) may be invalid, 
and thus save certain rights, but whether the 
indemnity clause itself, which was outside 
the mortgage, is enforceable in law or not. 

In the case before us, there is no personal 
covenant to pay mortgage money which 
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would make the mortgage a mixed mortgage 
° in law. It is a pure usufructuary mortgage, 
and comes within S. 26G, Ben. Ten. Act. 
The stipulation to pay interest in case of 
dispossession is a collateral agreement, and 
makes the mortgage nonetheless a usu- 
fructuary mortgage. We have no hesitation 
in holding that the Munsif was right in al- 
lowing the mortgagor’s prayer for recovery 
of possession in the present case. The result 
is that the rule is discharged. Costs one gold 
mohur. We are not unmindful of the fact 
that there have been changes introduced 
into S. 26G, Ben. Ten. Act, by the amending 
Act 43 of 1940 and now all mortgages where 
b the mortgagee is given possession of the 
mortgaged property, and which may not be 
pure usufructuary mortgages have been 
brought within the purview of the section. 
We express no opinion on the validity or 
otherwise of the recent legislation. Certifi- 
cate under s. 205 (l), Government of India 
Act, is granted. 

G.N./R.K. Buie discharged. 
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B. K. Mukherjea and Roxburgh JJ. 

Priya Nath Boy — Plaintiff — 

Petitioner 


v. 

Sridhar Chandra Boy and others — 

Defendants — Opposite Party, 

Civil Rule No. 589 of 1941, Decided on 4th June 
1941, issued from application for setting aside 
order of Dist. Judge, 24-Parganas at Alipore, D/- 
5tli May 1941. 

Bengal, Agra and Assam Civil Courts Act 
(1887), S. 21 — Trial Court’s decision as to 
value of subject-matter is conclusive during all 
stages of suit and must determine right of 
appeal under S. 21. 

In a suit for partition the decision of the trial 
Court as to valuation of the snbjeet-nmtter of tho 
^ suit for purposes of jurisdiction must be taken as 
final and conclusive during all the stages of the 
suit irrespective of what the parties might agree 
later on to be the actual market value of the suit 
properties and must determine the right of appeal 
under S. 21. [P 00 h; P 01a] 

Sura jit Ch. Laliiri — for Petitioner. 

Abinash Ch. Chose — for Opposite Party. 

B. K. Mukherjea J.— This rule is direc- 
ted against an order made by the District 
Judge at Alipore on 5th May 1941, returning 
a memorandum of appeal which was presen- 
ted by the petitioner before him. The facts, 
so far as they are material for our present 
purpose, may he shortly stated as follows : 
The petitioner instituted a suit for partition 


in the Court of the third Subordinate Judge, e 
24 -Parganas, claiming 4 annas share of cer- 
tain Sundarban properties which were alleg- 
ed be joint properties of the plaintiff and 
the defendants. The suit was valued for 
purposes of jurisdiction at Rs. 2200 only. The 
defendants in their written statement chal- , 
lenged the valuation made by the plaintiff, 
and a specific issue was raised, namely issue 
5 which was worded as follows : ‘ Has the 
suit been properly valued?” The trial Court 
decided this issue in favour of the plaintiff 
and held that the suit was properly valued. 
There was a preliminary decree passed in •, 
that suit by the trial Judge, against which 
an appeal was taken by the plaintiff to the / 
Court of the District Judge at Alipore. The 
appellate Court modified the decision of the 
trial Court and passed a fresh preliminary 
decree. There was a second appeal taken to 
this Court, which was eventually dismissed. 
The matter then went before the Commis- 
sioner of Partition and on the basis of a 
report made by the Commissioner a final 
decree was passed. In course of the investi- 
gation before the Commissioner it seems to 
have been admitted by both the parties that 
the actual market-value of the properties 
was Rs. 5435-2-0 and the allotments that were 
made by tho Commissioner were made on g 
this basis. The petitioner preferred an appeal 
against the final decree to the Court of the 
District Judge at Alipore. 

An objection was raised by the respon- 
dents that as the value of the property was 
found to be over Rs. 5000 under S. 21, Bengal, 
Agra and Assam Civil Courts Act, an appeal 
would lie not to the Court of the District 
Judge but to this Court. The learned lower 
appellate Court has accepted that view and 
has returned the memorandum of appeal to 
bo presented to the proper Court. Having 
heard tho learned advocates of both sides we 
are of the opinion that the Court below was ^ 
not justilied in returning tho memorandum 
of appeal and that, as a matter of fact, it 
had jurisdiction to entertain and hear the 
appeal. The plaintiff-petitioner, when he 
filed the suit, did put a definito value upon 
it, and it was a valuation made for purposes 
of jurisdiction. Tho allegation in tho plaint 
was challenged by tho defendants, and it 
was tho subject-matter of a specific issue 
which was expressly decided by the Court. 
In our opinion, this decision must be taken 
as final and conclusive during all the stages 
of tho suit and must determine the right of 
appeal under s. 21, Bengal, Agra and Assam 
Civil Courts Act. It is not a case whore 
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a valuation has increased pending the hearing 
of the suit and if it is taken that the value 
of the original suit was Rs. 5435 for purposes 
of jurisdiction the District Judge who heard 
the appeal from the preliminary decree had 
no jurisdiction to modify the judgment of 
the trial Court. In our opinion, the decision 
on the question of valuation is conclusive 
irrespective of what the parties might agree 
later on to be the actual market-value of 
the properties in suit, and consequently it 
was quite competent for the District Judge 
to hear and determine the appeal that was 
presented before him. The result therefore 
is that the rule is made absolute. The order 
* of the District Judge, dated 5th May 1941, is 
set aside and the case is sent back to him in 

0 

order that the appeal may be heard and dis- 
posed of in accordance with law. We make 
no order as to costs in this Court. 

Roxburgh J. — I agree. 

G.N./r.K. Buie made absolute . 
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B. K. Mukherjea and Roxburgh JJ. 

Bajjab Ali Khan and others — 

Appellants 

c v - 

Bhupatish Chandra Boy Chudhury and 

others — Bespondents. 

Appeal No. 201 of 1938, Decided on 16th May 
1941, from appellate decree of Addl. District Judge, 
Faridpur, D/- 7th September 1937. 

(a) Bengal Tenancy Act (8 of 1885 before 
amendment In 1928), S. 158B (2) — Provision as 
to notice is for benefit of cosharer landlords and 
can be waived by them — Landlord aware and 
acquiescing in sale — Want of notice does not 
nullify sale. 

The provisions as to notice in S. 158B (2) are 
only for the benefit of the cosharer landlords and 
the latter can certainly contest the legality of the 
sale if no notice is served on them. It is however 
^ open to the cosharer landlords to waive their right 
to notice under S. 158B (2), and if they are actually 
, aware of the sale and acquiesced in it, the want of a 
notice will not nullify the sale or alter its character 
to that of a sale held in execution of a money de- 
cree : (’24) 11 AIR 1924 Cal 408; (’28) 15 AIR 1928 
Pat 234 and (’32) 19 A I R 1932 Pat 284, Foil. 

[P 62/, g) 

(b) Bengal Tenancy Act (8 of 1885 before 
amendment in 1928), S. 158B (2) — Sale without 
notice to cosharer landlords — Effect of, ex- 
plained. 

Per B. K. Mulcherjea J. — A sale held without 
complying with the provisions of S. 158B (2) is not 
a nullity out and out and void for want of juris- 
diction. The sale is still good as a money sale and 
it would pass the right, title and interest of the 
judgment- debtor. It is the cosharers alone who can 
impeach the sale on the ground of want of notice, 


and it is open to them also to waive their right to 
notice, and treat the sale as a rent sale. If they did e 
not receive any notice and did not waive their right 
to it, it would not be necessary for them to start a 
proceeding to set aside the sale; they could refuse 
to treat the sale as a rent sale and go on asserting 
their rights in the same way as if the sale was of 
the right, title and interest of the judgment-debtor 
alone : (’20) 7 A I R 1920 Cal 555 and (’19) 6 AIR 
1919 Cal 402, Expl. [P 63a, b, d] 

Per Roxburgh J. — In omitting to give proper 
notice under S. 158B (2) the Court commits an irre- 
gularity and the sale of the entire holding remains 
good subject to proceedings under O. 21, R. 90, 
Civil P. C. The irregularity cannot have the effect 
of changing the character of what purported to be 
sold. And in practice it would appear that only a 
cosharer landlord who had not received notice could 
attempt to challenge a sale on this ground. [P 64 d] j 

Obaidul Hug and Hamidul Hug — 

for Appellants. 

Gopal Chandra Das and Sudhir Chandra 
Choudhury — for Respondents. 

B. K. Mukherjea J. — This appeal is on 
behalf of the defendants and it arises out of 
a suit commenced by the plaintiff for re- 
covery of possession of the lands in suit on 
establishment of his title to the same. The 
lands in dispute consist of several c. s. plots 
situated partly in Mouza Goaldi and partly 
in Mouza Paikandi and they formerly be- 
longed to one Edon Molla who held them as 
an occupancy raiyat under two sets of land- 
lords. The plaintiff Mahendra had 8 anna ^ 
share in the superior interest, while the re- 
maining 8 anna share belonged to Dakshina 
and Ramesh. In 1920 Mahendra instituted a 
rent suit against Edon Molla making his 
cosharers parties defendants. The suit was 
decreed and in execution of the same the 
holding was put up to sale and purchased^ 
by Mahendra himself on 20th July 1923. He 
obtained symbolical possession on 6th June 
1926 but when he attempted to take actual 
possession of the lands he was resisted by 
the defendants which led to the institution 
of the present suit. 

The suit was contested by defendants 10 h 
and 13 only. Their case was that one Jaha- 
nara who was the predecessor of defendants 
7 to 12 had purchased all the lands in suit 
with the exception of plots nos. 363 and 451 
of Mouza Goaldi in execution of a money 
decree against Edon Molla on 2lst June 1923. 
The remaining two plots w'ere purchased by 
defendant 13 in execution of another money 
decree obtained against Edon on 30th July 
1919. As these purchases were earlier than 
that of Mahendra, the latter, it was conten- 
ded, could not acquire any right against the 
defendants as his own purchase was in exe- 
cution of a money decree and not a rent de- 
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cree. The whole controversy practically 
a centres round the point as to whether it was 
a money sale or rent sale at which Mahen- 
dra purchased the property. If it was a 
money sale the defendants would have un- 
doubtedly prior rights, whereas if it was a 
rent sale, the holding itself would pass, and 
the interest, if any, of the previous pur- 
chasers would stand extinguished. Both the 
Courts below have decided this point in 
favour of the plaintiff and only some of the 
defendants have come up on appeal to this 
Court. 

It is not disputed that the rent suit insti- 
tuted by Mahendra in 1920 was in conformity 
b with the provisions of S.148A, Ben. Ten. Act, 
and the decree was consequently a rent de- 
cree. What is urged on behalf of the appel- 
lants is, that as no notice under S. 158B(2), 
Ben. Ten. Act, (which is now S. 148A (7) of 
the present Act) was served on the cosharer 
landlords, the sale which followed could not 
have the effect of a rent sale and it passed 
only the right, title and interest of the per- 
sons named as judgment-debtors. Both the 
Courts below have found in effect that no 
notice under S.158B ( 2 ), Ben. Ten. Act, was 
actually served on the coshaiar landlords but 
it is held that they received a notice in con- 
c nexion with the execution proceedings which 
purported to be under 0 . 21 .R. 22 , Civil P. C., 
and were in fact aware of the sale. 

The question as to how far the want of a 
notice under s. 158B (2), Ben. Ten. Act, affects 
a sale held under Chap. 14 of the Act, has 
been considered in sevoral cases by this 
Court, though the decisions cannot be said 
to be, by any moans, uniform. In 31 c L J 
73, 1 which is the earliest case on this point, 
it was held by Fletcher and Newbould JJ. 
that the provisions relating to notice as 
contained in S. 158B (2), Ben. Ten. Act, wero 
mandatory and the Court was not empowered 
to sell the tenure or holding unless a notice 
was so given. The learned Judges laid stress 
on the word ‘shall’ in the section occurring 
before the words ‘before proceeding to sell.’ 
This was a suit for possession by a purchaser 
of an occupancy holding at a private salo 
which was recognized by somo of the co- 
sharer landlords. The other cosliarcr land- 
lords who did not recognize the purchase 
instituted a rent suit against the old tenant 
making the remaining cosharers parties to 
the suit and in execution of the decree ob- 
tained in that suit, the holding was sold and 
pu rchased by the decre e- holders. 

1. (’20) 7 A I li 1920 Cal 555 : 43 I C 3 : 31 C L J 
73, Sarip llochan v. Tilottama Dcbi. 


The suit was decreed by the Courts below e 
on the ground that the defendant did not 
acquire the holding by his purchase at the 
so-called rent sale, as there was no notice 
served on the other cosharer landlords under 
S. 158 B (2), Ben. Ten. Act, and this view was 
affirmed on appeal by this Court. This case 
was followed by Chatterjee and Panton JJ., 
in 23 C \V N 931, 2 and it was held, that if a 
cosharer landlord wanted to have the sale 
of a tenure or holding, the provisions of 
S. 158B (2) which were mandatory, must be 
complied with and in case of non-compliance 
with the provisions of this section, the pur- 
chaser at such a sale would be in the position 
of an ordinary purchaser under a money * 
decree. Both these decisions were considered 
and distinguished by Sir Ashutosh Mookerjee 
and Chotzner JJ., in 27 C W N 765. 3 The 
learned Judges w T ere of opinion that the 
provisions as to notice in s. 15SB (2) were 
only for the benefit of the cosharer land- 
lords and the latter could certainly contest 
the legality of the sale if no notice was 
served on them. It was, however, open to 
the cosharer landlords to waive their right 
to notice under this section, and if they 
were actually aware of the sale and acquies- 
ced in it, the want of a notice would not 
nullify the salo or alter its character to that 9 
of a sale held in execution of a money 
decree. This view has been accepted by the 
Patna High Court in 7 Pat 155* and 11 
pat 498. 6 

In my opinion the view taken in these 
cases is sound and should be followed. Sec- 
tion 158B (2) prescribes an additional for- 
mality -which has got to be complied with, 
when the decree that is executed is one for 
rent obtained by a cosharer landlord in a 
suit framed under Cl. (l) of that section. 
Before the tenure or holding is sold the 
Court is required to give notice of the ap- 
plication for execution to the cosharer land- ^ 
lords. I must say, at the outset, that some 
amount of confusion has boon caused by the 
somowluit loose way in which the expressions 
‘nullity* and ‘irregularity’ have been used 
with respect to sales held in contravention 

2 ~ *19) 6 A : I K 1 9 19 Cal 402 : 53 1 C 515 : 23 
C \Y N 931, Ahmad Biswas v. Benoy Bhusan 
Gupta. 

3. (’24) HAIR 1924 Cal 408 : 82 I C 507 : 37 
C fj .1 447 : 27 C \V N 705, Rajani Kanta v. Sheik 
Rahaman Cla/.i. 

4. ('28) 15 A I R 1928 Pat 234 : 107 I C 310 ; 7 
Pat 155 : 9 P I« T 241, Badlu Pathak v. Sibvam 
Singh. 

5. (’32) 19 A I R 1932 Pat 284 : 139 I C 836 : 11 
Pat 498 : 13 P T, T 798, Baeha Singh v. Dare 
Singh. 
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a of this sub -section. It cannot be maintained, 
and it has not been suggested in any of the 
decisions mentioned above, that a sale held 
without complying with the provisions of 
the section is a nullity out and out, and 
void for want of jurisdiction. The sale is 
still good as a money sale and it would pass 
the right, title and interest of the judgment- 
debtor. It is also not correct to say that it 
is an irregular sale, which would mean that 
it has to be set aside by a proper proceeding 
on proof of substantial loss to the aggrieved 
party. The sale is in any event a legal sale, 
and the only consequence that can possibly 
follow, if the requirements of the section 

b were not complied with, is that it would 
have the effect of a money sale. The ques- 
tion really is, whether the giving of this 
notice as required by the section is an essen- 
tial pre-requisite to the Court acquiring 
jurisdiction to put up to sale the holding or 
tenure, or it is a provision intended merely 
to safeguard the interests of the other co- 
sharer landlords. 

It seems to me that the latter view is 
correct. It cannot be suggested that unless 
there was a notice given to the cosharer 
landlords as prescribed by the section the 
decree that is executed does not acquire the 
c force and effect of a rent decree proper : for 
the decree being made in a suit framed under 
S. 148 A, Ben. Ten. Act, was already a rent 
decree under the Act. On the other hand 
the interests of the cosharers are likely to be 
affected in some respects if the whole hold- 
ing or tenure is sold. If any rent was due to 
them from the tenant, they could not make 
the holding in the hands of the purchaser 
liable for the same, but would have to look 
to the surplus sale proceeds only, for satis- 
faction of their existing claims. It seems, 
therefore, proper to hold that the provision 
was made exclusively for the benefit of the 
d cosharer landlords. If this position is accept- 
ed, the conclusion necessarily follows, that 
it is the cosharers alone who can impeach 
the sale on the ground of want of notice, 
and it is open to them also to waive their 
right to notice, and treat the sale as a rent 
sale. If they did not receive any notice and 
did not waive their right to it it would not 
he necessary for them to start a proceeding 
to set aside the sale ; they could refuse to 
treat the sale as a rent sale and go on assert- 
ing their rights in the same way as if the 
sale was of the right, title and interest of 
the judgment-debtor alone. In this view the 
decisions in 31 CLJ 73 1 and 23 C W N 931 2 
can be supported. In the second of these two 
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cases it was the cosharer landlord who filed 
a rent suit ignoring the previous sale held 
at the instance of his cosharer, and this he 
was certainly entitled to do. In 31 C L J 73 1 
the plaintiff was indeed the previous pur- 
chaser of the occupancy holding but his claim 
to possession rested on recognition by some 
of the cosharer landlords upon whom notice 
was not given of the sale at which defendants 
purchased the holding. 

In the present case there is certainly no 
evidence to show that the cosharers of the 
plaintiff actually acquiesced in the sale, 
waiving their objections to it under S. 158B(2), 
Ben. Ten. Act. On the other hand they 
started proceedings under o. 21, R. 90, Civil J 
P. C., for setting aside the sale, and being 
unsuccessful in that filed a suit for rent 
against the old tenant ignoring the sale al- 
together and making the plaintiff a party to 
the same. In the rent suit this very question 
was raised and it was held by the original 
and the appellate Courts" that the cosharers 
were aware of the sale and did receive a 
notice though the notice was not in strict 
conformity with the provision of S. 158B(2), 
Ben. Ten. Act. It was further held on the 
authority of this very decision in 27 C w N 
7G5, 3 that as the cosharers after being ap- 
prised of the sale kept quiet and did not take 9 
any steps, there was waiver on their part. 
This finding in my opinion is conclusive for 
the purpose of the suit, and it must be held 
that the cosharer landlords of the plaintiff 
did waive their rights to a notice under sec- 
tion 158B(2), Ben. Ten. Act. This decision is 
not only binding on the cosharer landlords 
but it is binding on Edon Molla also who 
was a party to the rent suit, and against 
whom the suit was dismissed on the ground 
that the holding vested in Mahendra. The 
contested defendants who are unrecognised 
purchasers of the interest of Edon cannot 
certainly claim higher rights. The result is h 
that I affirm the decisions of the Courts 
below and dismiss the appeal. There will 
be, however, no order as to costs. 

Roxburgh J. — The decree obtained by 
the plaintiff’s predecessor Mahendra in 1920 
under S. 148A, Ben. Ten. Act, as it then stood, 
was, as regards the remedies for enforcing 
the same, within the terms of that section 
“as effectual as a decree obtained by a sole 
landlord or an entire body of landlords in a 
suit brought for the rent due to all the co- 
sharers.” Mahendra therefore had the right 
to bring the whole holding to sale in a pro- 
ceeding which would pass the holding, and 
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he did so. Part of the procedure for sale re- 
° quired by the terms of S. 158B(2) was that 
the Court should give notice of that sale to 
the cosharer landlords. Proper notice was not 
given, and the effect was that there was an 
irregularity in that sale. My view is that any 
person interested could have applied under 
O. 21, R. 90 to have the sale set aside and 
could have succeeded if he brought his 
•case within the provisions of that rule. 
The time for this has now expired, and the 
sale stands good as a sale of the entire hold- 
ing. It is to be noted that the sale took 
place in 1923 in Eastern-Bengal, before the 
amendments of 1928, which have made full 
b provisions for these matters in S. 174, Ben. 
Ten. Act, and have excluded the operation 
of the provisions of O. 21, R. 90, Civil P. C. 

I am unable to understand how any failure 
by the Court to follow the procedure pres- 
cribed for bringing the whole holding to sale 
w here the decree-holder by virtue of his de. 
cree and the terms of S. 148A as then in force 
had power to do so, and was purporting to 
do so, can have the effect of turning that 
sale into something of a different character, 
namely a sale merely of the right, title and 
interest of the judgment-debtor. I can 
understand a view that, the requirements of 
c S 158 B (2) being mandatory, the Court had 
no jurisdiction to bring the holding to sale 
and therefore nothing was sold at all, the 
•whole proceeding was a nullity; and I can 
understand a view that the holding was sold 
in an irregular manner, and was liable to bo 
set aside. 

I cannot understand a view that the irre- 
gularity could have tho effect of changing 
the character of what purported to he sold. 

I do not think tho correct view is that tho 
issue of notico under S. 15SB (2) is manda- 
tory, and a condition precedent to give tho 
Court jurisdiction to sell at all. I think tho 
correct view is that in omitting to givo pro- 
d per notice under that provision tho Court 
committed an irregularity and tho sale of 
the entire holding remained good subject to 
proceedings under O. 21, R. 90. I may add 
that in practice it scorns hard to conceive of 
a case in which anyone but a cosharer land- 
lord could show that failure to give proper 
notico would justify any action under o. 21, 
R. 90, so that in practice it would appear 
that only a cosharer landlord who had not 
received notico could attempt to challenge a 
sale on this ground. Tho view I take has tho 
immense advantage that tho irregularity will 
bo quickly cured by time, if no one, either a 
cosharer landlord, or othor person who may 
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conceivably have some rights under R. 90, e 
takes action to have it remedied. The other 
views that the character of the sale remains 
to be determined at any subsequent time 
whenever the question is raised, and is to 
depend on whether it is shown that regular 
notice was served or not, and the modifica- 
tion of that view that irregularity or defect 
in procedure as to service may be cured if 
acquiescence of the cosharer landlord is 
proved, leads to great disadvantage and un- 
certainty, and I cannot think that it was 
ever the intention of the legislators in in- 
serting the provisions of S. 158B (2) to pro- 
duce such a state of affairs, nor do I think 
that in fact they did so. * 

If a decree is not effective to empower the 
decree-holder to bring the entire holding to 
sale then even if he purports in execution to 
sell the entire holding it is clearly correct 
to hold that he has not sold more than the 
decree in fact entitled him to sell, namely the 
right, title and interest of the judgment- 
debtor: the sale itself cannot be set aside for 
any defect in the proceedings leading to the 
decree. I cannot see how the same principle 
applies to defective procedure by the Court 
in putting into execution a decree which 
undoubtedly gives tho decree-holder the g 
right to sell the whole holding, and where 
he in fact applies to sell and purports to sell 
the whole holding and where there is provi- 
sion for setting right errors of procedure in 
conducting sales. The suggestion that this 
should be so seems to be due to some con- 
fusion produced perhaps by the rather 
clumsy drafting of S. 15SB itself particularly 
by the opening words of the section. Most of 
that section was really superfluous and in 
fact it was omitted when the amendments 
of 192S were made; the substance so far as 
suits are concerned being included in els. 6 
and 7 of s. 148A. In tho result though for a 
different reason I agree with my learned ^ 
brother that this appeal should be dismissed. 

k.s./r.k. Appeal dismissed. 
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B. K. Mukherjea and Roxburgh JJ. 

Probodh Mohan Goswami — 

Judgment-debtor — Petitioner 
v. 

Lalit Mohan Dey — Decree-holder — 

Opposite Party . 

Civil Rule No. 913 of 1941, Decided on 8th 
August 1941, for setting aside judgment and order of 
Sub-Judge, 2nd Addl. Court, 24-Parganas (Alipore), 
D/- 30th April 1941. 

Bengal Money Lenders Act (10 of 1940), 
Ss 36 (6), (2) and (1) (a) and S. 30 — Whether 
decree should be reopened under S. 36 (1) (a) 
and S. 36 (6) — 4 Test. 

The proper test in considering whether a decree 
® should be reopened under S. 36 (1) (a) and S. 36 (6) 
is to weigh the actual amount of the liability in 
respect of total interest under the decree as against 
what the amount would be if calculated at the 
appropriate rate specified in S. 30 and not what the 
decree-holder may choose to olaim in execution of 
his decree. Where the amount as decreed in respect 
of interest exceeds the amount that could be decreed 
if the limits applicable under S. 36 (2) read with 
S. 30 (1) (c) are applied in calculating the liability 
of the judgment-debtor, the decree must be re- 
opened under S. 36 (1) (a) and S. 36 (6) at the 
instance of the judgment-debtor. [P 65 h; P 66a J 

^ • i ♦ • ■ * • 

Oopendra Nath Das and Kalipada Sinha — 

for Petitioner. 

• Kumud Bandhu Bagchi — for Opposite Party. 

c Roxburgh J. — This rule arises out of an 
order by the Additional Subordinate Judge, 
24 Perganas, refusing an application under 
S; 86, Bengal Money Lenders Act, for re- 
opening a decree passed against the peti- 
• tioner. The petitioner took a loan of Rs. 8000 
from the opposite party on a mortgage bond 
dated 5th June 1931, interest being stipulated 
for at 9 per cent, per annum compound with 
half-yearly rests. An amount of Rs. 98 was 
paid on account of interest, and the opposite 
party instituted a suit on his bond on 7th 
September 1934 claiming Rs. 10,554-6-9. A 
preliminary decree was passed on 22nd July 
_ 1985 for the amount of the claim together 
with interest of Rs. 644-4-0 at the bond rate 
from the date of institution of the suit up 
to the date of the preliminary decree, and 
for Rs. 990-9-0 for costs of the suit totalling 
Rs. 12,189-3-9 in all. Interest was further 
allowed at the bond rate of 9 per cent, per 
annum up to the due date of payment and 
thereafter apparently at 6 per cent, though 
there appears to be some difference of opinion 
on the point. Final decree was passed on 
8th January 1936 ; in the decree, actual cal- 
culation of the total due is not made, the 
materials for the calculation are set out. 

The mortgagee took out execution in T. Ex. 
Case no. 68 of 1936 and realised Rs. 2190 by 
1942 C/9 & 10 


sale of some of the properties on 10th July e 
1987. He again took out execution on 3rd 
June 1938 in T. Ex. Case No. 34 of 1938, claim- 
ing Rs. 10,572-9-3 together with interest at 
the bond rate between the date of the execu- 
tion case and the date of sale, which was 
fixed for 18th July 1941 the total claim in the 
sale proclamation being Rs. 15,434-2-3. The 
learned Subordinate Judge has made a cal- 
culation of the amount due to the decree- 
holder at 8 per cent, simple interest on 3rd 
June 1938, the date of the application of the 
decree-holder in T. Ex. Case No. 34 of 1938. 
Making allowances for the payment of Rs. 98 
the amount that would be due at the date 
of the final decree comes to Rs. 10,872-10-0, / 
and then adding to this interest at 6 per 
cent, and making allowance for the realiza- 
tion of Rs. 2190 in T. Ex. case No. 58 of 1936, 
the amount due to the decree-holder on the 
date of his application in T. Ex. Case No. 34 
of 1938 would be approximately Rs. 11,700 
which is less than the amount claimed by 
the decree-holder in that case, since he has 
made some deduction in the amount of in- 
terest claimed. The learned Judge therefore 
holds that as on the date of that application, 
namely, 3rd June 1938, the amount claimed 
by the decree-holder is less than the amount 
that would be calculated due to him apply- g 
ing the statutory limit of 8 per cent, simple 
interest, no relief would be obtained by the 
judgment-debtor hence the latter is not 
entitled to have the decree re-opened. 

We have noted that there seems to be 
some difference of opinion as to the inter- 
pretation to be given to the final decree in 
the suit, the decree-holder having apparently 
claimed interest at the bond rate on the 
decretal amount for some of the period, 
while the learned Judge has calculated at 
the rate of 6 per cent. We mention this to 
make it clear that we express no opinion on 
this question of interpretation, since in the ^ 
view we take the point is immaterial for our 
present purposes. It is clear that the learned 
Judge is wrong in applying as a test of the 
relief to be obtained by the debtor what the 
decree-holder may choose to claim in execu- 
tion of his decree. The proper test is to 
weigh the actual amount of the liability in 
respect of total interest under the decree as 
against what the amount would be if cal- 
culated at the appropriate rate specified in 
S. 30. In the present case it is undisputed that 
the amount as decreed in the final decree in 
respect of interest exceeds the amount that 
could be decreed if the limits applicable under 
S. 36 (2) read with S. 30 (l) (c) are applied in 
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calculating the liability of the judgment- 
a debtor. The decree in question is therefore 
to be re-opened under 8 . 36 (l) (a) and S. 36 (6) 
at the instance of the judgment-debtor. This 
rule is accordingly made absolute, the order 
of the trial Court is set aside, and the case 
will go back for it to pass orders in accor- 
dance with the law as directed above and as 
laid down in S. 36 of the Act. We make no 
order as to costs. 

B. K. Mukherjea J. — I agree. 

G.n./r.k. Rule made absolute . 


Abid Jahan f A. I.R.. 

aside the ill-advised order under S. 144 , Cri- e 
minal P. C., and directed the Sub -divisional 
Magistrate to take proceedings under S. 145 
if there was likely to be a breach of the 
peace. Either there never was any likeli- 
hood of a breach of the peace or the matter 
was settled temporarily by the action of the 
police. At any rate, no further proceedings 
were taken. The question, however, remained 
of the disposal of the paddy. The Magistrate 
ordered the police to thrash it and sell it 
and deposit the money in Court. Against 
that order the petitioner has obtained the 
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> Henderson J. , > 

Kalipada Boy — Petitioner 

v. 

Satish Chandra Hui and others — 

Opposite Party . 

Criminal Revn. Petn. No. 531 of 1941, Decided 
on 10th June 1941. 

Criminal P. C. (1898), Ss. 144 and 145 — Dis- 
pute about possession of land — Likelihood of 
breach of peace — Proceedings under S. 145 
should be instituted — Ex parte order under 
S. 144 is improper — Order directing police to 
reap paddy standing on land is illegal — Order 
under S. 144 set aside — No further proceeding 
under S. 145 or S. 146 — Order directing police 
to sell paddy and deposit money in Court to lie 
there indefinitely is illegal. 

C On an application alleging that a dispute about 
the possession of certain land was likely to lead to 
a breach of the peace, proceedings under S. 145 
should be instituted. It is improper to pass an ex 
parte order under S. 144 and absolutely illegal to 
order police to reap the paddy standing on the 
land. After the order under S. 144 has been set 
aside and no further proceedings are taken under 
S. 145 or 8. 146 it is illegal to direct the police to 
thrash the paddy, to sell it and to deposit the 
money in Court to lie thoro indefinitely. [P G6rf,/J 

Sudhansu Sekhar Mukherjee — for Petitioner. 

Hiralal Ganguly — for Opposite Party. 

Order. — The difficulty in this case is 
due to the fact that the Sub-divisional 
Magistrate passed an entirely illegal order. 

d The opposite party filed an application under 
S. 144, Criminal P. C., alleging that there 
was a dispute likely to lead to a breach of 
the peace about the possession of a certain 
plot of land. The opposite party apparently 
persuaded the Magistrate that there was 
likely to be a breach of the peace; but, in- 
stead of adopting the sensible procedure of 
drawing up proceedings under S. 145, Cri- 
minal P. C., lie took the ill-advised course of 
passing an ox parte order on the petitioner. 
Ho then made an absolutely illegal order 
directing the police to reap the paddy. As 
was almost inevitable the petitioner appealed 
to the District Magistrate who promptly sot 


present rule. 

There is no justification whatever, in the 
absence of proceedings under S. 145 and an / 
attachment order under S. 146, for detaining 
this money for an indefinite period in Court. 
Now it is a matter of common experience 
that the party who applies for an order 
under s. 144 is usually not in possession. 

The only object of applying for such an 
order is that he may seize possession behind 
the back of the party who is already there. 
The opposite party managed to obtain such 
an order but it has been set aside by the Dis- 
trict Magistrate who pointed out that there 
were no grounds whatever for supposing that 
the opposite party is in possession of the dis- 
puted land. He, therefore, certainly cannot g 
be allowed to reap any benefit from that ex 
parte order. Then, in the second place, if 
the opposite party was really in possession 
of the disputed land, I cannot conceive why 
he should be content with an order direct- 
ing his money to remain in the custody of 
the Court apparently for ever. The fact that 
he remained content with that order is in 
itself sufficient to suggest that the petitioner 
was really in possession. If the opposite 
party has any title to the disputed land, he 
should establish it in proper proceedings. 
The rule is accordingly made absolute and 
I direct that the paddy be returned to the h 
petitioner. 


g.n./r.k 


Rule made absolute . 
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Ameer Ali J. 

Syed Abbas Ali 
v. 

• 

Nawab Abid Jahan, 

Application in Suit No. 1013 of 1933, Deoidod 
on *20th May 1941. 

Trustee — Administration suit against, by 
beneficiary — Receiver appointed Receiver 
is not trustee or his personal representative but 
represents estate — Creditor of estate can pro- 
ceed against estate in aforesaid suit — But he 
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cannot ignore trustee or disregard matter of 
accounts — Trustee must be impleaded — Onus 
is on plaintiff to establish his claim — It is then 
for estate to prove that trustee is in default. 

The receiver appointed in an administration suit 
against the trustee by a beneficiary represents the 
estate but he is not the trustee or a representative 
of the trustee. [P 67g] 

No doubt a creditor of the estate can proceed 
against the estate in the aforesaid suit but the 
frame of the suit is not a mere matter of 
form so as to enable the creditor to ignore the 
trustee or to disregard matter of accounts or be 
excused from establishing his right against the 
estate through the medium of a clean account. A 
suit directly and solely against the receiver does 
not lie and the trustee must be made a party there- 
to. It cannot be presumed that the estate alone is 
^ liable : (’32) 19 A I R 1932 Cal 356 ; (’33) 20 A I R 
& 1933 Cal 668 ; (1889) 23 L R Ir 333 and (1901) 1 
Q B 108, Bel. on. [P 677i; P 68a, 6] 

The onus is on the creditor to establish his 
claim by clean accounting. It is then for the estate 
to show that the trustee is in default : Suit 
No. 1558 of 1930 and (»17) 4 A I R 1917 P C 6, 
Bel. on. [P 685, e] 

F. Akbar — for Applicant. 

Order. — The order which is sought by 
the receiver is upon a petition for directions 
originally moved before me on 5th April 
1940. The prayer to the petition is to “give 
directions for the settlement of the suit.” 
The application was made in the adminis- 
tration Suit No. 1013 of 1933. 1 The suit, the 
c settlement of which was in question, was 
Suit No. 1950 of 1937, a suit brought by a 
lender to the late mutwalli against the 
receiver. On 24th April 1940, I gave a short 
judgment setting out what seemed to me the 
appropriate practice and directing the recei- 
ver to take the opinion of counsel. The peti- 
tion was renewed on 22nd November 1940 
with the opinion of counsel annexed. I then 
directed the receiver to take no action except 
upon a definite proposal of settlement. Such 
proposal has now been made by the plaintiff 
in the shape of an offer to accept a payment 
of Rs. 4200 on what is called an ex gratia 
basis — no order as to costs. The case, I am 
d told, lasted six days and the costs on both 
• sides must be heavy. In the normal case 
I should not have hesitated in -directing the 
receiver to accept these terms — something 
not much more than half the original claim 
and no costs. This, however, is not the nor- 
mal case. The law laid down in 60 Cal 801 2 
and 36 C w N 193 s was challenged by the 
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plaintiff. It was a test case. Other claims 
of a similar, and possibly of a more meri- 6 
torious nature remain, and the proposed set- 
tlement will make it embarrassing when 
these claims come to be renewed. The com- 
mittee, however, of whom the counsel in the 
case is one, consider the settlement desir- 
able. It will undoubtedly bring a matter 
which has long been pending to an end. In 
the event of an appeal, as Mr. Fazle Akbar 
pointed out, there is little chance of costs 
being recovered from the plaintiff. Moreover, 
the learned Judge trying the case has taken 
in the matter so much personal interest that 
it would be unbecoming on my part to ex- 
aggerate difficulties. I propose, therefore, to / 
allow the receiver to compromise the suit 
upon the terms mentioned. I think, however, 
that in so doing I should reiterate shortly 
the grounds upon which leave to the receiver 
to defend the suit and to continue the de- 
fence of this suit was given. 

To restate the position — there was an ad- 
ministration suit (No. 1013 of 1938 1 ) against 
the mutwalli who died pending the suit. 
That is in law immaterial — his heirs were 
substituted. In this suit (No. 1950 of 1937) 
neither the mutwalli nor his heirs were im- 
pleaded. It was assumed by the plaintiff 
that because the loan had been made to the g 
mutwalli or trustee, therefore, the estate is 
liable. In giving leave to the receiver to 
defend, the following principles were con- 
sidered to apply : (l) Indemnity and subro- 
gation — 36 OWN 193 3 and 60 Cal 801. 2 (2) 
Frame of suit. It seemed to follow from the 
principle of indemnity and subrogation that 
a suit brought directly and solely against 
the beneficiary or the receiver does not lie. 
There existed one suit (No. 1013 of 1933) 1 by 
a beneficiary or beneficiaries for administra- 
tion and accounts. In that suit a receiver 
was appointed. He may probably be taken 
to represent the estate or the beneficiaries. 
He is certainly not the trustee nor the per- ^ 
sonal representative of the trustee. 

The second suit (No. 1950 of 1937) is upon 
a loan to the late trustee brought against 
the receiver. There has been no claim in 
the administration suit which is one of the 
courses clearly open to a creditor ; there has 
been no decree against the trustee in any 
other proceedings. In 60 Cal 801 2 at p. 812 it 
was assumed that a creditor of a trustee, an 
administrator, or mutwalli may proceed 
against the estate in the same suit as that 
brought against the trustee. It does not fol- 
low that the frame of the suit is a mere 
matter of form. The decision in 60 Cal 801 2 
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should not be read as implying that a credi- 
* tor can ignore the trustee, or disregard the 
matter of accounts, or is excused from esta- 
blishing his right against the estate through 
the medium of a “clean account’*. In this 
suit, the suit of 1937, the trustee is not at all 
sued, no attempt as against him to establish 
let alone recover the debt has been made. 
See on this point (1889) 23 L R Ir 333 4 and 
(1901) 1 Q B 108 6 at p. 114 and the other cases 
cited in Seton, Vol. II, p. 1499. That is the 
point relating to the constitution of the suit. 

(8) The third question is one of onus. In 
this particular case the trustee or mutwalli 
had filed an account, the account required 
b under the Wakf Act, which did not show 
this loan to him as a loan taken for the 
wakf. There were no books. There was no 
suggestion of collusion between the receiver 
and the trustee or the trustees representa- 
tives. I was of opinion that the onus was 
upon the plaintiff. The question of onus 
arose in Ghasiram Bhuaniwalla v. Sm. 
Thakurani Kusum Kumar i, No. 1558 of 1930, 
a suit by a trade creditor of an administra- 
trix against the administratrix and the bene- 
ficiary. I was told by Mr. S. N. Banerjee, an 
unreported decision, to the effect that the 
onus is upon the estate to prove that the 
e trustee is in default. In the absence, how- 
ever, of any reported decision the following 
extracts from the judgment in that suit still 
represent my opinion on the matter : 

In my opinion the onus is upon B, the adminis- 
tratrix, and hence upon A who is seeking the bene- 
fit of the right of indemnity. 13 would fail without 
any proof, i. e., without any accounting I think 
that is so both according to principle, to the pro- 
visions of the Evidence Act and to the English 
authorities : see cases cited in Seton Vol. II, 
p. 1499 I am not unmindful of S. 114, Evidenco 
Act, and the presumption of regularity but I do not 
think such presumption takes the place of accounts 
or counteracts accounts obviously defective. Clear- 
ly, however, the onus may shift (reference to 
40 Mad 402° at pp. 408 and 409). 

The case of subrogation and indemnity is clearly 
* distinguishable from the case of necessity or neces- 
saries. The administratrix or trustee or mutwalli is 
no doubt vis a vis the beneficiary, a ‘third party*. 
But third parties in law may not be third parties 
in fact. There may be circumstances sufficient to 
indicate that the trustee and beneficiary aro com- 
bining against the lender, and thus to cicato a 
presumption that the books, if produced, would 
support the plaintiff’s claim. 

It seems to mo. therefore, generally speaking, 
that accounting involves (i) establishing that tho 
money was taken for tho purposes of administra- 

4 . (1889) 23 L R Ir 333. In re Morris. 

5. (1901) 1 Q B 108 : 70 L J Q B 53 : 83 L T 506 : 

8 Munson 14, Jennings v. Mather. 

6. (’17) 4 AIR 1917 1* C G : 39 I C 659 : 40 Mad 

402 : 44 I A 98 (P C), Murugesam Pillai v. Gnana 

Sambliandha Bandura Bannadlii. 


A. I. R. 

tion. (ii) That the money was spent on the estate. 

(iii) That on balance of accounts, B has not in e 
fact taken or reimbursed herself from the income 
of the estate. 

In other words she is a creditor of the estate. 

The accounting party has to show ‘clean accounts' 
before he or she can at law claim an order or 
decree for payment out of the estate. 

On the other hand I think that once having 
accounted and there being accounts prima facie in 
order showing B to be a creditor of the estate, the 
onus will then fall upon the beneficiary to show 
that account notwithstanding, B is in some spe- 
cial default. 

It was for reasons above indicated indem- 
nity and subrogation, defective frame of the 
suit, and onus, that leave to defend was 
given to the receiver in this case. The recei- 
ver is given leave to compromise the suit * 
upon the terms mentioned in the letter 
placed before me of 12 th May 1941. He may 
take the costs of this application out of the 
estate as between attorney and client. Certi- 
fied for counsel. 

G.N./r.k. Order accordingly . 
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Henderson J. 

Amjad Talukdar — Petitioner 

v. 

Bohini Kanta Bhattacharjya and others 

— Opposite Party . q 

Civil Rule No. 1142 of 1940, Decided on 5th May 
1941, issued from order of Sub- Judge, 2nd Court, 
Mymensingh, D /- 21st May 1940. 

Bengal Tenancy Act (8 of 1885 , as amended 
by Act 6 of 1938 ), Ss. 26-F and 22 — Landlord 
purchasing share in occupancy holding can pre- 
empt. 

Tho purchaser of a share in an occupanoy holding 
even if he he tho landlord is entitled to pre-empt 
undor S 26-F, there being no merger of his interest 

as landlord and as tenant of ocoupanoy holding. 

[P 69a,6] 

Jlemcndra Kumar Das, Ramendra Chandra 
Roy and Chandra Nath Mukherjee — for Petitioner. 

Abani Kanto Roy — for Opposite Party. 

Order. — This is a rule calling upon the 
opposite parties to show cause why an order 
of tho Courts below allowing the application 
of opposite parties 1 and 2 for pro emption 
should not bo set aside. Tho question for 
determination is whether opposite parties 
1 and 2 were cosharers of opposite parties 
5 and 6, petitioner’s vendors, within tho 
moaning of s. 2GF, Ben. Ten. Act. Opposite 
parties l to 4 purchased S annas share in the 
tenancy. They are also tho landlords. Tho 
contention made on behalf of the petitioner 
is that this deprives them of tho right to 
pre-empt. Tho munsif held that inasmuch 
as there was no merger, the tenancy still 
oxists. Tho petitioners have a share in it 
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^ and consequently the right to pre-empt. In 
support of the rule Mr. Das relies on the 
definition of tenant in the Bengal Tenancy 
Act, which apparently excludes the idea of a 
man holding land under himself. The Sub- 
ordinate Judge got over the difficulty by 
pointing out that each of the petitioners 
holds under his cosharers. On this view the 
sole landlord has no right to pre-empt while 
a cosharer landlord has. In my judgment 
the view taken by the learned Munsif is 
right. There has admittedly been no merger, 
and accordingly the occupancy holding still 
exists. If opposite parties 1 to 4, have no 
interest in it on account of the fact that 
b they are the landlords, then it must belong 
entirely to opposite parties 5 and 6. This is 
absurd, as their share is admittedly 8 annas. 
Under the provisions of S. 22, Ben. Ten. Act, 
the interest of opposite parties 1 to 4 as 
landlords has been kept distinct from their 
interests as tenants. They were therefore co- 
sharers of opposite parties 5 and 6. The rule 
is discharged with costs to opposite parties 
1 and 2, hearing fee one gold mohur. 

G.N./r.k. Rule discharged . 

A. I. R. (29) 1942 Calcutta 69 

R. C. Mitter and Khundkar JJ. 

Satya Narayan Banerjee and another 

— Plaintiffs — Appellants 

v. 

Radha Nath Das and others — 

Defendants — Respondents. 

Appeal No. 212 of 1940, Decided on 6th August 
1941, from original decree of First Addl. Sub-Judge, 
24-Parganas, D/- 12th November 1940. 

(a) Civil P. C. (1908), O. 1, R. 9 and O. 2, 

R. 7 — Suit bad lor misjoinder of parties and 
causes of action — Defect is not fatal to suit 
unless plaintiff refuses to elect cause of action 
to be proceeded with. 

The defeot of a suit being bad for misjoinder of 
parties and causes of action is not fatal to the suit 
d unless the plaintiff refuses to elect as to which of 
the causes of action he would proceed with. [P 70 /] 

(b) Bengal Money-lenders Act (10 of 1940), 

S. 36 (1), (2), (6) and S. 36 (1) Proviso — Suit 
under S. 36 (1) can be filed even after decree for 
recovery of loan has been passed. 

Section 36 (1) Proviso and S. 36 (2) make it clear 
that the suit by the debtor under S. 36 (1) can be 
filed even after the decree for the recovery of the 
loan has been passed. Fact that S. 36 (6) would 
afford adequate relief to the debtor in such a case 
is no bar to the aforesaid suit. [P 71 c,d] 

(c) Civil P. C. (1908), Ss. 15 to 20— No provi- 
sion in special Act — Civil Procedure Code must 
govern place of suing — Special Act providing 
forum — Suit must be filed there. 

In the absence of any provision in a special Act, 
the Civil Procedure Code must govern the place of 


institution of suits. But if the special Act specifies 
a particular forum for the institution of a suit of a e 
particular nature that suit must be instituted in 
that particular forum. [P 71e] 

(d) Civil P. C. (1908), Ss. 17 and 16— Phrase 
“relief respecting .... immovable property*’ in 
S. 17 — Scope. 

The phrase “relief respecting .... immovable 
property*’ in S. 17 has not the effect of including 
in that section suits relating to immovable property 
of a nature different from suits in respect thereto 
as are specified in S. 16 (a) to (e). [P 72a] 

(e) Bengal Money-lenders Act (10 of 1940), 

S. 36 (1) — Suit under S. 36 (1) can be instituted 
only in Court which passed decree sought to be 
reopened — Mortgage decree passed by Calcutta 
High Court — Some of mortgaged properties 
situate within Alipore Court’s jurisdiction in 
24-Parganas and some of defendants also resid- J 
ing there — Suit under S. 36 (1) to reopen decree 
filed in Alipore Court— Ss. 16, 17 and 20 (c). 
Civil P. C., held did not apply — Suit could be 
instituted at Alipore only by reason of S 20 (b). 
Civil P. C. — But S. 20 (a) and (b) being excluded 
by S. 36 (2) of Bengal Act, Alipore Court held 
had no jurisdiction to entertain suit — Calcutta 
High Court alone held had jurisdiction. 

Section 36 (2) indicates that the suit under S. 36 
(1) must be instituted in the Court which had 
passed the decree for recovery of the loan at the 
suit of the creditor and in no other Court. The 
Court which can entertain a suit under S. 36 (1) 
must be the Court which can also pass the new 
decree. The fact that some of the immovable pro- 
perties included in the mortgage are situate within 
the local limits of a Court other than the Court g 
which passed the decree on the basis of that mort- 
gage is a fortuitous circumstance, which has no 
legal significance on the matter of jurisdiction of 
the Court to reopen the mortgage decree. (P 12c,d,e\ 

The suit under S. 36 (1) to reopen a mortgage 
decree passed by the Calcutta High Court was insti- 
tuted in the Court at Alipore in the 24-Parganas as 
some of the immovable properties comprised in the 
mortgage were situate within the jurisdiction of the 
Alipore Court and some of the defendants also 
resided there. The decrees were not transferred to 
the Alipore Court for execution but were being exe- 
cuted by the Calcutta High Court on the original 
side : 

Held that Ss. 16, 17 and 20 (c), Civil P. C., were 
inapplicable and the suit could be instituted in the 
Alipore Court only under S. 20 (b) not because some 
of the mortgaged properties were situate within its h 
limits but because some of the defendants resided 
there. But S. 20 (a) and (b) was necessarily exclud- 
ed by S. 36 (2) of the Bengal Act as the Alipore 
Court where some of the defendants resided would 
not have jurisdiction to pass a new mortgage 
decree. Therefore, the Alipore Court had no juris- 
diction to entertain the suit under S. 36.(1) which 
could only be instituted in the Calcutta High Court. 

[P llg; P 12d,f,g] 

G. C. Sen , Abinash Chandra Ghose and Durga- 
das Ray — for Appellants. 

G. N. Das and Nanibhusan Mukherjee 

— for Respondents. 

Judgment. — On 12 th July 1933 Ram 
Narayan Bannerjee, plaintiff 2, borrowed 
Rs. 6000 from Harihar Dass on the security 
of a mortgage which comprised immovable 
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a properties, some situate within the ordinary 
original jurisdiction of this Court and others 
situate in the district of 24-Parganas. The 
mortgagee instituted with the leave of this 
Court a suit No. 1507 of 1937, in the original 
side of this Court. The preliminary decree 
was passed on 21st February 1938 and the 
final decree sometime thereafter. On 23rd 
February 1934, Satya Narayan Bannerjee, 
plaintiff 1, borrowed a sum of Rs. 6000 also 
from Harihar Dass on a mortgage which 
also comprised properties some of which were 
within the ordinary original jurisdiction of 
this Court and the remaining properties 
were within the jurisdiction of the Alipore 
& Court. The mortgagee instituted Suit No. 1508 
of 1937 in the original side of this Court. The 
preliminary decree was passed on 21st Febru- 
ary 1938 and the final decree some time 
thereafter. On 3ist July 1935 both the plain- 
tiffs borrowed Rs. 23,000 from Harihar Dass 
and three other persons. The mortgage exe- 
cuted to secure this loan also comprised, as 
in other two cases properties situate in 
Calcutta and in the district of 24-Parganas. 
The mortgagees instituted in the original 
side of this Court their suit, No. 1455 of 1937, 
to enforce this mortgage, recovered the preli- 
minary decree on 17th December 1937 and 
c the final decree on 24th August 1938. All three 
loans carried interest at the rate of 12 per 
cent, per annum with quarterly rests. The 
three decrees passed by this Court allowed 
interest at that rate till the time fixed for 
redemption and thereafter simple interest at 
6 per cent. 

Execution proceedings were duly started 
in the original side of this Court, and as 
some of the properties were common to all 
three mortgages, those common properties 
have been advertised for sale in execution of 
all the three decrees. The said execution 
proceedings are still pending. The Bengal 
^ Money-lenders Act (10 of 1940) came into 
force on 1st September 1910. On 2nd Septem- 
ber 1910 the plaintiffs filed this suit in the 
Court of the Subordinate Judgo at Alipore. 
They impleaded as defendants the heirs of 
Harihar Dass who had died on 5th August 
1938, as also the other mortgagee decree- 
holders in Suit No. 1455 of 1937. The last 
mentioned persons have no interest in the 
first tw o mortgages or in the decrees passed 
on them. In the plaint it is stated that the 
defendants are only entitled to charge simple 
interest at rates not more than 8 per cent, 
per annum, and that a certain sum of money 
was retained by t lie mortgagees as capita- 
list’s commission at the time of the advanco 


of Rs. 23,000. The plaintiffs have brought 4 
the suit under s. 36, Bengal Money-lenders 
Act, and pray that the three decrees passed 
by this Court may be reopened and new 
decrees passed by the Subordinate Judge 
giving them instalments. The defendants 
raised two preliminary issues, namely, (i) 
that that Court had no jurisdiction to enter- 
tain the suit and (ii) the suit as framed was 
bad for misjoinder of parties and causes of 
action. 

The learned Subordinate Judge upheld 
both these contentions and has dismissed the 
suit with costs. The plaintiffs have prefer- 
red this appeal. Mr. Sen appearing for them 
in the end conceded that the suit is bad for * 
misjoinder of parties and causes of action, 
but he contended that if the Subordinate 
Judge of Alipore had jurisdiction, that defect 
cannot be fatal to the suit. In that event, 
his clients would have to be given the op- 
portunity to elect and say which are of the 
three causes of action they would proceed 
with and it is only in the event of their 
refusing to elect that the suit can be dis- 
missed. This, in our judgment, is a sound 
position. The only question of importance, 
therefore, is whether the learned Subordi- 
nate Judge at Alipore had jurisdiction to 
entertain the suit. Before dealing with this 9 
point we will consider a point of law raised 
by Mr. Das appearing for the respondents, 
a point which does not seem to have 
been urged in the Court below or in any of 
the reported decisions of this Court. As the 
point is of general importance and depends 
solely upon the construction of S. 86, Bengal 
Money-lenders Act, we have allowed him 
to urge the same. The point is that after a 
decree has been passed for the recovery of 
the loan at the suit of the creditor, a suit 
would not lie at the instance of the bor- 
rower but his only remedy is to proceed 
under sub-s. (6) of s. 86. An analysis of S. 36 ^ 
discloses that a borrower can claim relief in 
the following manner : (l) if the suit for 
recovery of tho loan is ponding at the time, 
then in the suit itself (sub-s. l); (2) in an 
appeal from the decree passed in that, suit 
(sub-s. 6 cl. (b)), (3) if that suit had already 
been finally decreed and the decree not fully 
satisfied, then (a) by means of an applica- 
tion moved before the Court which had 
passed the decree at the stage of execution 
(sub-s. 6, cl. (a), sub -cl. (i) ); (b) by an appli- 
cation for review (sub-s. 6, cl. (a), sub- cl. (ii)); 
( 4 ) by a suit (sub-s. 1 ). 

Mr. Das’s contention is that tho fourth 
remedy is available only when no decree has 
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a been passed for the recovery of the loan. 
The drafting of the Act, especially of s. 36 
leaves much to be desired and there is scope 
for improvement but that is a matter for 
consideration for the Legislature. We have 
to find out the intention from the provisions 
as they are. We cannot, however, accept the 
aforesaid contention of Mr. Das for the 
following reasons. A loan may be either an 
unsecured loan or a secured loan. A suit by 
the debtor for relief before the creditor has 
filed his suit to enforce his dues and has 
obtained a decree would necessarily be a suit 
for the determination of the amount then 
due from him not on the basis of contract 
^ but on the basis of these provisions of the 
Bengal Money-lenders Act which modify the 
terms of the contract. In the case of a secured 
loan that can be done by a suit for redemp- 
tion. In the case of an unsecured loan as 
also of a secured loan that purpose would be 
accomplished through S. 88. For in hearing 
an application made under S. 38 of the Act 
the Court has to follow, so far as they may 
be applicable, the provisions contained in 
Chapters 6 and 7 of the Act. 

It was, therefore, unnecessary for the 
Legislature to provide for a suit by the 
debtor in sub-s. (l) of S. 36 if the intention of 
o the Legislature was to confine such a suit 
only to the case where a decree has not been 
passed on the loan at the instance of the 
creditor. That is a circumstance that must 
be taken into consideration. But whatever 
may be the meaning and the precise effect 
of the phrase “other than a decree in a suit 
to which this Act applies” employed in the 
second proviso to sub-s. (l) of S. 36, that 
proviso and sub-s. (2) of S. 36 indicate that 
the suit, which the debtor is given the right 
to institute by the provisions of sub-s. (l) of 
S. 86 can be filed even after a decree has been 
passed for the recovery of the loan. We do 
j not accordingly see our way to accept Mr. 
Das’s contention to the effect that as the 
procedure indicated in sub-s. (6) of S. 36 would 
afford adequate relief to the debtor when a 
decree for the recovery of the loan had already 
been passed it ought not to be assumed that 
the Legislature had intended to give the 
debtor the right to pursue the same remedy 
by a suit also. Whatever observation w r e 
have made above must not however be taken 
to have decided that a debtor cannot file a 
‘ suit under S. 86, sub-s. (l) to claim the reliefs 
mentioned therein where no decree for the 
recovery of the loan at the suit of the credi- 
tor had been passed. 

We accordingly hold that the suit which 


we have before us is maintainable, and the e 
only question at this stage is, whether the 
Subordinate Judge of 24-Parganas had juris- 
diction to entertain it, a question which we 
now proceed to decide, having in mind the 
fact that it is a suit for re-opening the mort- 
gage decrees passed by the original side of 
this Court and for having new decrees passed 
in these mortgage suits. In the absence of 
any provision enacted by a special Act, the 
provisions of the Civil Procedure Code must 
govern the place of institution of suits. It is 
also clear that if a special Act has specified 
a particular forum for the institution of a 
suit of a particular nature that suit must be 
instituted in that particular forum. On these / 
principles, it has been contended by the 
learned advocate for the appellants that as 
there is no special provision in the Bengal 
Money-lenders Act specifying the forum for 
a suit by the debtor under the provisions of 
S. 36 of that Act, the forum must be deter- 
mined by the rules contained in the Code of 
Civil Procedure. It is further contended that 
the institution of a suit of the nature we have 
before us must be governed by either s. 16, 
sub-s. (d), or by S. 17 or at any rate by S. 20, 
Civil P. C., and it is said that whichever of 
the aforesaid sections may be applicable, the 
Subordinate Judge of 24-Parganas had juris- g 
diction to entertain this suit, as some of the 
immovable properties included in the mort- 
gages were in the district of 24-Parganas, and 
as two of the defendants reside within the 
jurisdiction of that Court. 

We will first examine the last mentioned 
branch of the argument and see in the first 
instance which of the aforesaid sections of 
the Civil Procedure Code would have been 
applicable on the assumption that there is 
no provision, express or implied, in the 
Bengal Money-lenders Act on the subject. 

In our judgment Ss. 16, 17 and 20 (c) are out 
of question. The suit is a suit for re-opening h 
the mortgage decrees passed by this Court in 
the exercise of its ordinary original jurisdic- 
tion. It is not a suit for the determination 
of any right to or interest in immovable pro- 
perty. So it does not fall within the provi- 
sions of S. 16. Section 17 has no application. 
That section only supplements the provisions 
of S. 16. Section 16 enacts that suits con- 
cerning immovable property of the descrip- 
tion mentioned in sub-ss. (a) to (e) of that 
section will have to be instituted in the Court 
within the local limits of whose jurisdiction 
the immovable property is situate, the only 
exception being what is enacted in the proviso. 

The meaning of S. 17 is that where the 
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a immovable property in suit is situate within 
the local limits of the jurisdiction of two or 
more Courts, the suit claiming the reliefs 
mentioned in S. 16 may be instituted in any 
one of those Courts. The phrase “relief res- 
pecting . . . immovable property” mentioned 
in s. 17 has not the effect of including in that 
section suits relating to immovable property 
of a nature different from suits in respect 
thereto as are specified in s. 16, sub-ss. (a) 
to (e). The Legislature could not have but 
employed that phrase, for different kinds of 
reliefs in respect of immovable property have 
been mentioned in s. 16. Section 20 (c) also 
could not have had any application for the 
b cause of action for such a suit did not arise 
wholly or partly within the jurisdiction of 
the Courts of 24-Parganas. The subject-mat- 
ters of the suit are the three decrees passed 
by this Court. Those decrees have not been 
sent for execution to a Court exercising juris- 
diction in the district of 24-Parganas. They 
are being executed in the original side of this 
Court. On this view of the matter the Court 
of the Subordinate Judge of 24-Parganas 
could have had jurisdiction only under sec- 
tion 20 (b) as some of tho defendants reside 
within the local limits of his jurisdiction. 
The position being thus cleared up we now 
c proceed to examine the relevant provisions 
of the Bengal Money-lenders Act. 

Section 36 of the Act gives power to the 
Court to re-open a decree passed in favour of 
the creditor, if that is necessary for giving 
the debtor any of the reliefs mentioned in 
that section. But if the decree is re-opened 
by the Court, it is made obligatory on the 
Court to pass a new decree. The provision is 
not that one Court should re-open the decree 
and another Court is to pass the new decree. 
It necessarily follows from this that tho 
Court which can entertain a suit under S.36, 
sub-s. (l) must be the Court which can also 
d pass tho new decree. Where the decree asked 
to bo re-opened is a mortgage decree, the 
Court having jurisdiction over the place of 
residence of the defendant or some of tho 
defendants creditors would not have juris- 
diction to pass the new mortgage decree. 
Section 20, els. (a) and (b) are thus neces- 
sarily excluded by reason of the provisions 
of s.36, sub-s. ( 2 ), Bengal Money-lenders Act. 
That sub-section furnishes the clue to tho 
intontion of tho Bengal Legislature, which 
in our judgment is that tho suit which the 
debtor is given the right to institute under 
Sec. 36, sub-s. (l) must be instituted in the 
Court which had passed tho decree for re- 
covery of the loan at the suit of tho creditor 


and in no other Court. The fact that in the 0 
case before us some of the immovable pro- 
perties included in the mortgages are situate 
within the local limits of the Court exercis- 
ing jurisdiction in the district of 24-Parganas 
is a fortuitous circumstance, which has no 
legal significance on the matter of jurisdic- 
tion of the Court, for as we have pointed out 
that if there was no indication in the Bengal 
Money-lenders Act, such a suit could only 
have been entertained by the Court of 24-Par- 
ganas, not because a portion of the immov- 
able properties are there, but because some 
of the defendants reside within the district. 

On principle the matter would stand on 
the same footing as the case where the mort- ^ 
gage decree had been passed by this Court in 
the exercise of its ordinary original jurisdic- 
tion and some of the mortgage properties 
were within that jurisdiction and the rest 
were within the local limits of the district 
of Hughli, but the mortgagee defendants, 
some or all, were residing in the district of 
24-Parganas. In such a case on the view we 
have expressed above the Court of the Sub- 
ordinate Judge at 24-Parganas would not 
have been able to entertain the suit by the 
judgment-debtors under sub-s. (l) of S. 36 as 
that Court would not have been in a ppsition 
to pass a new mortgage decree on re-opening g 
the mortgage decree passed by this Court, as 
none of the immovable properties included 
within the mortgage was within its local 
limits. We accordingly hold that the suit, 
which we have before us, was instituted in a 
Court which had no jurisdiction to entertain 
it. The appeal is accordingly dismissed. As 
tho case is of first impression and as the 
inartistic drafting of s. 36, Bengal Money- 
lenders Act, is to a great extent responsible 
for inducing tho plaintiffs to file their suit 
in a Court, where they thought they could 
have had relief at a much less cost than if 
they had invoked the jurisdiction of this 
Court, in its ordinary original jurisdiction, 1 
we direct each party to bear their respective 
costs throughout. 

g.n./r.k. Appeal dismissed . 
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(a) Bengal Local Self-Government Act (3 of 
° 1985), S. 86- A — Sanction under S. 86-A must 

speciiy amount to be recovered. 

The sanction of the Local Government under 
S. 86-A will not be valid or complete unless it ex- 
pressly mentions the amounts the recovery of which 
is sought to be authorised thereby H [P 74e] 

(b) Bengal Local Self-Government Act (3 of 
1885), S. 86-A — Under S. 86-A toll can be levied 
only on bridge in respect of which sanction is 
given— New bridge different from old— Sanction 
in connection with old bridge cannot justify 
imposition of toll on new bridge. 

Under S. 86-A the toll can be recovered only 
from persons using a bridge in respect of which 
sanction is given. Where, therefore, the new bridge 
is different from the old one any sanction that 
might have been obtained in connection with the 
b old bridge cannot justify any imposition on any one 
passing over the new bridge. [P 74/, g ] 

(c) Bengal Local Self-Government Act (3 of 
1885), S. 86-A (l)— Old bridge constructed out 
ot District Board fund dismantled and new 
bridge constructed on same site by Road Board 
set up by Central Government — New bridge 
taken over by District Board though its cost 
borne by Road Board— Outstanding balance due 
on account of tolls in respect of old bridge can- 
not be treated as contribution within S. 86-A (1) 
— New bridge does not come within S. 86-A (1). 

The old bridge constructed out of the District 
Board fund was dismantled and a new one on the 
same site was constructed by the Road Board set 
up by the Central Government. The new bridge 
was ultimately meant to be and was in fact taken 
over by the District Board but the cost was borne 
by the Road Board. The materials of the old bridge 
only of the value of Rs. 260 were utilized in the 
construction of the new bridge : 

Held that the new bridge was different from the 
old and did not come within the purview of 
S. 86 A (1) as the outstanding balance which was 
due on account of tolls in respect of the old bridge 
could not be regarded as a contribution of the Dis- 
trict Board to the new bridge. Even if the amount 
remaining unrealised on account of the old bridge 
and the value of the materials of the old bridge used 
in the construction of the new could be regarded as 
contribution the bridge could not be brought within 
S. 86-A (1) as the total fell far short of the limit of 
Rs. 5000 laid down in S. 86-A proviso (21. 

[P 74g,h; P 75 e,f,h; P 76a] 

Hamidul Hug and Obaidul Hug — for Appellant. 
d Phanibhusan Chakrabarti and Amaresh Chan - 
• . * dr a Ray — for Respondents. 

Biswas J. — This is an appeal on behalf 
of defendant 2 , the District Board of Pabna, 
and arises out of a suit which was com- 
menced by the plaintiff, who is a leading 
lawyer of Pabna, for refund of a sum of eight 
annas said to have been recovered from him 
as a bridge toll. The question is as to the 
legality of this imposition. The facts of the 
case are shortly as follows : In the year 1929 
a bridge known as the Manoharpur Bridge 
was constructed by the District Board out 
of its own funds at a cost of Rs. 18,000 and 
it appears that the District Board thereupon 
obtained the sanction of the Local Govern- 


ment for the establishment of a toll-bar on Q 
this bridge and the levy of a toll on persons, 
vehicles and animals passing over the bridge 
under the provisions of S.86A, Local Self- 
Government Act (Bengal Act 3 of 1885). . 
That sanction was contained in letter dated 
6th June 1929, which is Ex. E in the case. 
Recently, the Road Board which is a body 
set up by the Central Government undertook 
the construction of a new bridge on the 
same site. This bridge was ultimately meant 
to be, and was in fact, taken over by the 
District Board, but the cost was borne by 
the Road Board. Only some old materials 
from the old bridge which was admittedly 
dismantled for the purpose were used in its / 
construction. During the progress of the 
work a diversion road was made through 
the river bed for the temporary passage of 
traffic. 

The plaintiff’s case is that he was required 
to pay a toll of two annas on each of four 
occasions when he drove his car, three times 
over the diversion road and once over the 
bridge. He says this was an unauthorised 
levy, and has accordingly brought this suit 
for recovery of the amount which he was 
thus called upon to pay. The plaintiff also 
asked for recovery of a sum of Rs. 10 as special 
damage for the wrongful levy. There were g 
two other defendants in the suit besides the 
District Board, namely defendants 1 and 3. 
Defendant 3 is a person to whom the Dis- 
trict Board had leased the right of realising 
the tolls, and defendant 1 who actually 
collected the money was a servant of defen- 
dant 3. 

The learned Munsif decreed the suit so far 
as the tolls realized in respect of the diver- 
sion road were concerned, but in regard to 
the toll paid for driving the car over the 
bridge itself, he held the levy was justified 
and rejected the claim. He also rejected the 
prayer for special damage. In the result, he 
made a decree for six annas only in the 
plaintiff’s favour. Appeals were taken against 
this decision to the learned Subordinate 
Judge by both parties. So far as the decree 
for six annas was concerned, it was upheld 
and has become final, and we are not con- 
cerned with it in the present appeal. As for 
the claim for two annas which was dismissed, 
the Court however reversed the judgment of 
the learned Munsif, holding that the im- 
position was illegal and not covered by any 
valid sanction, and in that view he passed a 
decree for this amount. Hence the present 
appeal by the defendant District Board. The 
matter has been argued at length before us 
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^ by Mr. Hamidul Huq on behalf of the Board, 
but we are not at all satisfied that he has 
made out a case in favour of his clients. The 
question depends on the effect of S.86A, 
Local Self-Government Act. This section — 
to quote only the relevant portions — provides 
that : 

The District Board, with the sanction of the 
Local Government, may establish a toll-bar on any 
bridge in the district which has, after the date of 
the commencement of the Bengal Local Self-Govern- 
ment (Amendment) Act, 1908, been constructed or 
purchased out of the District Fund or to the cost 
of the construction or purchase of which contri- 
bution has, after the said date, been made out of 
the District Fund .... and may levy tolls at such 
toll-bar on persons, vehicles and animals passing 
b over such bridge. 

There is an important proviso to this 
section, which lays down that “no toll-bar 
shall be established or tolls levied otherwise 
than for the purpose of recovering” certain 
amounts which are specifically set out in 
els. (a) to (d) of the proviso. Clause (a) autho- 
rises the recovery of “expenses incurred by 
the District Board in constructing, pur- 
chasing, contributing to or widening such 
bridge,” and clause (d) of 

the capitalized value of the estimated cost to the 

District Board of maintaining such bridge 

and of renewing it, if it requires renewal. 

<* This is followed by a further proviso that 

no toll-bar shall be established or tolls levied on or 
in respect of any bridge the cost or esti- 

mated cost of which, as indicated in els. (a), (b) 
and (d) of proviso (1), was or is less than five 
thousand rupees. 

It is not disputed that there was a proper 
sanction under this section in respect of the 
bridge which was constructed in 1929 . As 
already stated, this sanction was contained 
in a letter of 6th June 1929 (Ex. E), and it 
was expressed in terms of the section itsolf. 
It was directed therein that under s. 86M (2) 
of the Act the toll-bar should bo removed 
as soon as the charges had been recovered, 
d the period of recovery being limited to 12 
years from the date of the sanction. Direc- 
tions were also given for keeping a special 
account of the recoveries in a prescribed 
form. The total cost of construction was 
estimated by the District Board at the round 
figure of Rs. 18,000, and this was accepted by 
the Government as the amount recoverable. 
The letter went on to point out that tho 
District Board had apparently overlooked 
the possibility of having to undertake the 
renewal of tho bridge in duo course as dis- 
tinct from its maintenance by repairs, and 
it was stated that should such renowal bo 
undertaken at a later stage and the cost 
thereof increase the charges recoverable on 


A. I. R. 

the authority of the sanction given, the Dis- 
trict Board should make a further report to * 
Government. With reference to this portion 
of the letter, we may state at once that in 
our opinion it is impossible to regard this as 
sufficient authority for recovery of the cost 
of future renewal without further sanction. 
We cannot accept the argument that the 
sanction under s. 86A need not specify the 
amounts to be recovered under one or more 
of the clauses set out in proviso (l). The 
section must be read as a whole, including 
the proviso, and if it is so read, there can 
be no doubt that the sanction will nob be 
valid or complete unless it expressly men- 
tions the amounts the recovery of which is / 
sought to be authorized thereby. 

It is admitted that the District Board did 
not in fact apply for any fresh sanction under 
S.86A for the establishment of a toll-bar or 
the levy of tolls in respect of the new bridge, 
and it is mainly on this fact that the plain- 
tiff relies for the purpose of showing that 
the toll which was levied on him was illegal. 
The terms of the section make it quite clear 
that the toll can be recovered only from per- 
sons using a bridge in respect of which sanc- 
tion is given. If, therefore, the new bridge 
was different from the old one, it follows 
that any sanction that might have been g 
obtained in connexion with the old bridge 
could not possibly justify any imposition on 
any one passing over the new bridge. From 
this point of view, there seems to be no 
answer to the plaintiff’s claim, but as indi- 
cated, this rests on tho assumption that the 
new bridge is not tho same as the old one, 
and it rests also on tho basis that another 
letter from Government dated 26th August 
1935, Ex. F in the case, to be presently refer- 
red to, does not amount to a specific sanc- 
tion in respect of the new bridge. 

So far as the first point is concerned, we 
are not at all convinced by Mr. Iluq’s argu- 
ments that tho now bridge must bo taken to 4 
bo tho old ono in another garb. That is not 
so in fact, and both tho Courts below have 
definitely held and proceeded on the view 
that tho bridge which was completed in 1937 
was an altogether new bridge, though it 
might have been erected on the same site as 
the former bridge The dimensions were 
different, the structure was different, and 
except that materials of the value of about 
Rs. 250 only were used from the old bridge, 
there is no sort of connexion whatever be- 
tween the one and the other. As the old 
bridge had ceased to exist, it is obvious that 
no toll could be recovered, on the authority 
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of the sanction obtained for that bridge, 
from a person nsing the new bridge. This 
takes us to the other point which was raised 
by Mr. Huq on the strength of the letter of 
26th August 1935. His contention was that 
this letter was in effect a new sanction which 
the District Board obtained from the Gov- 
ernment for the new bridge. It appears, how- 
ever, on reference to this document that no 
such sanction had been asked for by the 
District Board, and no such sanction was 
actually given by this letter. All that the 
District Board hq,d asked for was a ruling 
from the Government on the question whe- 
ther the District Board would be entitled to 
b continue levying tolls on the old bridge even 
after it had been reconstructed with grants 
from the Central Road Fund. In reply the 
Government merely conveyed the legal ad- 
vice which they had obtained on the point. It 
was stated 

that Government are advised that the balance out- 
standing on the old bridge should be considered 
as part of the total cost of the new bridge and should 
be taken as the contribution of the District Board 
towards the cost of the new bridge, 

and it was finally added that “in the cir- 
cumstances, the District Board would be 
entitled to continue levying the toll till the 
balance due was realized.’* Mr. Huq laid 
c stress on this concluding sentence, but as we 
read it, it is only a part of the legal advice 
which the Government were conveying to 
the District Board. We are unable to hold 
that Government intended to convey any 
new sanction by this letter in respect of the 
new bridge. That ought to dispose of the 
point raised by Mr. Huq, and if this letter 
is not effective as a sanction, there is nothing 
else on which the defendant board can rely 
for the purpose of justifying the levy of the 
toll from the plaintiff. In the view we take of 
this letter, it is not necessary to refer to the 
other difficulties which stand in the appel- 
lant’s way, but having regard to the impor- 
tance of the case, we might perhaps notice one 
or two of the further points which were raised. 
For one thing, it is difficult to see how the 
present bridge could at all be brought with- 
in the description given in cl. (l) of s. 86A. 
On the facts of the case, the bridge was 
admittedly not a bridge constructed or pur- 
chased out of the District Fund. But it was 
argued that it was a bridge to the cost of 
construction of which a contribution had 
been made out of the District Fund within 
the meaning of this clause. Mr. Huq, how- 
ever, was unable to point out what the con- 
tribution was, except to indicate that some 
materials of the old bridge had been used 


for the construction of the new bridge. e 
Whether this could be regarded as a contri- 
bution out of the District Fund or not, a 
point which is not wholly free from diffi- 
culty, having regard to the provisions of Ss. 52 
and 53, it does not appear that the contri- 
bution was anything approaching the limit 
which is laid down in proviso (2) of S. 86A. 
The evidence of the contractor to the Dis- 
trict Board is that the value of the mate- 
rials used was Rs. 250 and this evidence 
remains unchallenged, and was accepted by 
both the Courts below as correct. 

Mr. Huq, realizing the difficulty of his 
case, sought to argue that the outstanding 
balance which was due on account of tolls / 
in respect of the old bridge should also be 
regarded as a part of the contribution of the 
District Board to the new bridge. This is an 
argument which one finds it extremely diffi- 
cult to appreciate, much less to accept. This 
is no doubt the view which was indicated 
by Government in their letter of 26th August 
1935. But one does not see how any amount 
which might have remained unrealised on 
account of the old bridge could be regarded 
as a contribution by the District Board 
towards the cost of the new bridge. Mr. Huq 
referred us to cl. (b) of the proviso to S.86A 
for the purpose of showing that such un- g 
realized amount would be the loss which the 
District Board suffered by reason of the dis- 
mantling of the old bridge necessitated by 
the construction of the new bridge, and con- 
tended that it should, therefore, be regarded 
as a part of the board’s contribution. Clause 
(b), however, is a special provision regarding 
loss which the Board may suffer in having 
to pay compensation to owners of private 
ferries. We do not think it is possible to 
draw any argument by way of analogy from 
this provision so as to cover the case of un- 
realized amounts of tolls in respect of a 
bridge. The very fact that special provision 
is made in cl. (b) suggests that if a similar Jl 
rule was intended to apply in the case of un- 
realized tolls for bridges, the Legislature 
would have made a similar provision in 
specific terms. We are unable, therefore, to 
hold that the District Board’s contribution 
to the construction of the new bridge can be 
said to amount to anything more than the 
value of the old materials. 

It may be further pointed out that from a 
statement of accounts which is on the record 
it appears that at the end of 1936-37 a total 
sum of Rs. 1688-9-0 only was still outstand- 
ing. Even if this sum be added to the value 
of the old materials which were used, the 



76 Calcutta 


Tapendra y. Jogendra ( Panckridge J .) 


A. I. R. 


- total would fall far short of Rs. 5000, the 
limit laid down in proviso (2). Mr. Huq drew 
attention to the fact that the amount out- 
standing at the end of the previous year was 
much higher and much nearer to this limit, 
namely, a sum of Rs. 4739-7-0. This cannot 
however justify any inference as to the pre- 
cise amount outstanding at the material 
date. The new bridge was completed some- 
where about May 1937, and it may be added 
that the plaintiff’s car actually passed over 
the bridge on nth June in that year. We 
are satisfied, therefore, that on no account 
can the new bridge be regarded as one which 
comes under cl. (l) to s. 86 a, and this ought 
& to put the defendant District Board out of 
Court. The result is that in our opinion the 
decree made by the learned Subordinate 
Judge must be affirmed, and this appeal dis- 
missed with costs. We order accordingly. 

Edgley J. — I agree. 

G.N./r.K. Appeal dismissed . 
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Tapendra Chunder Goopta 

v. 

Jogendra Chunder Goopta and others. 

c Application in Suit No. 1025 of 1935, Decided on 
7th May 1941. 

(a) Solicitor and client — Costs — Attorney 
practising on original side of High Court can 
ask High Court to direct that personal property 
recovered under judgment obtained by his exer- 
tions stand security ior costs of recovery 

Power to make aforesaid order is discretionary 
— Fund in Court — Solicitor’s lien is absolute 
charge thereon — Order directing payment to 
parties out of fund in Court cannot be said to 
override attorney’s lien or show that attorney 
has waived it— Assertion of his lien by attorney 
against client on whose behalf he is applying 
for payment of fund in Court is improper. 

An attorney practising on the original side of the 
High Court has subject to the rules, the rights cn- 
d joyed at common Jaw by solicitors, attorneys and 
proctors in England prior to the Judicature Act, 
1873, under which the three classes of practitioners 
were abolished, and all became solicitors of the 
Supreme Court of Judicature and can ask the High 
Court to direct that personal property, recovered 
under a judgment obtained by his exertions, stand 
security for the costs of recovery. The power of tho 
High Court to make an order enforcing tho lien is 
however discretionary. An attorney’s position is 
even stronger with regard to a fund in Court. When 
thero is a fund in Court, tho solicitor’s lien inde- 
pendently of the statute, and without any deelara- 
tion thereunder, is an absolute charge thereon, and 
has priority over any other assignment or charging 
order obtained with or without actual notice : (’35) 
22 AIR 1935 Cal 1(58, Rcl. on. [P 77c, tf] 

An order for payment to the parties out of the 
fund in Court never formally reserves the attor- 


ney's lien and consequently the order cannot be said 
to override the lien or show that attorney has • 
waived it. [P 77 f] 

It is improper for an attorney to assert his lien 
against the client on whose behalf he is making an 
application for order for payment of fund in Court. 

[P 77/, g] 

(b) Solicitor and client — Firm of solicitors 
dissolved — Dissolution amounts to discharge 
of solicitors by themselves — But they do not 
lose their lien over fund in Court recovered by 
their exertions before dissolution. 

The dissolution of a firm of solicitors amounts 
to a discharge of the solicitors by themselves but it 
does not entail loss of their lien over a fund in 
Court recovered by their exertions before dissolu- 
tion : (1843) 2 Hare 587, Ref. [P 77g,/i; P 78a] 

(c) Partnership Act (1932), S. 69 (2) — Firm / 
registered — Retirement of partner dissolves 
firm— Partners shown in register as partners — 
Firm so far as registration is concerned must be 
deemed to be registered and can sue. 

The retirement of a partner occasions the disso- 
lution of the firm but so far as registration is con- 
cerned the firm must be deemed to be still registered 
and so long as the partners suing are shown in the 
register as partners, the firm, notwithstanding the 
retirement of one of the original partners, remains 
a registered firm and can sue : (’40) 27 A I R 1940 
Bom 257, Rel. on. [P 78 c,/,g,7i] 

B. C. Chose — for Applicant. 

S. R. Das — for Respondents. 

Order. — This is an application by a firm 
of attorneys, who carry on business under g 
the name and style of H. N. Dutta & Co., 
and another attorney, Mr. D. C. Mitter. 
H. N. Dutta & Co. consist of three partners. 
When the warrant of attorney in this case 
was executed, Mr. D. C. Mitter was a mem- 
ber of the firm in addition to the three gen- 
tlemen who are now partners. Mr. Mitter 
has ceased to be a member of the firm with 
effect from 3lst May 1940. I notice that both 
the firm and the former partner, and for 
that matter the attorney representing the 
defendant in this application, observe the 
now prevalent custom of misdescribing 
themselves as solicitors, a breach of the legal 
profession not recognized by tho Charter or 1 
rules of the original side, except in so far as 
under chap. 2 of tho rules solicitors of the 
Supremo Courts of Judicature in England 
and Northern Ireland are entitled to be ad- 
mitted as attorneys of this Court. At the 
time when tho notice of this application was 
served, the firm, as at present constituted, 
was not registered under Ss. 53 and 59, Part- 
nership Act. It is argued that this is a pro- 
ceeding to enforce a right arising from a 
contract within the meaning of s. 69 (2) of 
that Act, and that therefore it cannot bo in- 
stituted as long as tho firm is unregistered. 

I may say at once that if I find this to be 
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a the only ground on which the application 
^ can be resisted I am willing to preserve the 
status quo in order that the firm may obtain 
registration, if they have not already done 
so, and thereafter take out a fresh applica- 
tion. 

The circumstances in which the present 
application is made are these. In 1935 the 
defendant Jogendra Chandra Goopta, whom 
I shall hereafter call “ the client”, gave a 
warrant of attorney to the firm of H. N. 
Dutta & Co., to act for him in the present 
suit, which is a suit for the partition of his 
father’s estate. The Official Receiver is now 
b receiver of the estate and a preliminary de- 
cree for partition was made on 19th Novem- 
ber 1936. There are difficulties in tracing 
some of the securities belonging to the 
estate, and the Commissioner has decided to 
make an interim partition of the admittedly 
available assets. The scheme was approved 
by the Court on 15th May 1940 and by the 
order then made the Official Receiver was 
directed to make payment out of the funds 
in his hands to the parties concerned in 
terms of the scheme. By an interim return 
the Commissioner has allotted the client a 
sum of Rs. 22,000, and directed that it should 
be paid to him in cash or in Government 
c securities of the equivalent value. The attor- 
neys now apply for an order that a lien or 
charge be declared on that sum in the hands 
of the Official Receiver for their costs, charges, 
and expenses, in reference to the suit. 

In India there are no legislative enact- 
ments dealing generally with the rights and 
liabilities of attorneys. It is however well 
settled that attorneys practising before the old 
Supreme Court, and on the original side of 
the present High Court, had and have, subject 
to the rules, the rights enjoyed at common 
law by solicitors, attorneys, and proctors in 
England prior to the Judicature Act, 1873, 
d under which the three classes of practitioners 
were abolished, and all became solicitors of 
the Supreme Court of Judicature. One of the 
many cases in which this has been recognized 
is 61 Cal 1005. 1 I think it has never been 
disputed that among these rights is the right 
of an attorney to ask this Court to direct that 
personal property, recovered under a judg- 
ment obtained by his exertions, stand security 
for the costs of recovery. This so called 
lien” has been extended by statute in 
England to real estate. Its present statutory 

1. (’35) 22 AIR 1935 Cal 168 : 154 IC 781 : 61 Cal 

100a : 38 C W N 1031, Premsukhdas Singhania 

v. N. C. Bural and Pyne. 


recognition is to be found in S. 69, Solicitors* e 
Act, 1932. That section makes it clear that 
the power to make an order enforcing the 
statutory lien is discretionary, and I take it 
the same is true of the common law lien. It 
would seem that an attorney’s position is 
even stronger with regard to a fund in Court. 

I take the following passage from Cordery’s 
“Law relating to Solicitors” Edn. 4, page 492 : 

When there is a fund in Court, the solicitor’s 
lien independently of the statute, and without any 
declaration thereunder, is an absolute charge there- 
on, and has priority over any other assignment or 
charging order obtained with or without actual 
notice. 

In my opinion, t the circumstances of this / 
case are such that the attorneys have prirna 
facie a right to an order substantially in the 
form of the order made by Ameer Ali J. in 61 
Cal 1005 1 and set out at p. 1009 of the report of 
the unsuccessful appeal. One argument which 
is employed by the client is that the form of 
the order of 15th May which directed pay- 
ment to the parties either overrides the lien, 
or alternatively shows that the attorneys 
have waived it. I do not accept this. In my 
experience orders for payment out of a fund 
in Court never formally reserve the at- 
torney’s lien, and I agree with Mr. B. C. 
Ghose that it would be improper for an 
attorney to assert his lien against the client 9 
on whose behalf he is making an application. 
The real opposition to the application is 
based on the change in the constitution of 
the firm of H. N. Dutta & Co. as from 3ist 
May last. It is stated in Cordery, Edn. 4, 
p. 133, that the dissolution of a firm of soli- 
citors amounts to a discharge of the solicitors 
by themselves. The leading case of (1843) 2 
Hare 587 2 * shows that this is so; but it is per- 
haps not without significance that there the 
client only prayed for an order for delivery 
of the cause papers to the new solicitor upon 
the latter’s undertaking to hold them with- 
out prejudice to any right of lien to which Jl 
the old solicitors or either of them might be 
entitled, and to return the same undefaced 
to the old solicitors within fourteen days 
after the hearing of the cause, and that the 
order for delivery was made upon those 
terms. It would appear from (1843) 2 Hare 
587 2 that on dissolution of a solicitors firm 
its members, although they discharge them- 
selves, do not necessarily have their lien on 
the cause papers for their costs up to the date 
of discharge. However, even on the assump- 
tion that such lien is lost, it does not logically 

2. (1843) 2 Hare 587 : 12 L J Ch387 : 7 Jur 573 
62 R R 247, Griffiths v. Griffiths. 
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follow that in such circumstances they lose 
a their lien over a fund in Court recovered by 
their exertions before dissolution. 

Where the solicitors discharge themselves 
in circumstances which amount to mis- 
conduct, the position may be different; but 
nothing which has happened in this case has 
. in my judgment deprived the former gentle- 
men who were acting as the client’s attorney 
upto 1st June 1940 of their right to have 
their costs taxed up to that date and secured 
upon the fund in Court. I understand that 
the client will be put to considerable incon- 
venience if payment is held up pending taxa- 
tion. The attorney’s unt^xed costs amount 
b to Rs. 6455-10-0. It may be assumed that 
there will be some reduction on taxation. I 
think the proper order is one for taxation 
up to 3lst May 1940 and a declaration of 
charge on the sum of Rs. 22,000 now in the 
hands of the Official Receiver for the appli- 
cants’ taxed costs. The client however will 
be permitted to withdraw Rs. 17,000 from the 
Official Receiver on his undertaking to pay 
any balance ultimately found payable by him 
over and above the sum of Rs. 5000 remain- 
ing with the Official Receiver. 

The part of the judgment which I have 
c just read was written by me after I had 
heard the application on the 13th of August 
1910. After that date I fell ill, and was un- 
able to deal further with the matter. I rea- 
lized that I had not fully considered the 
point with regard to the objection taken 
to the maintainability of the application 
under S.69(2), Partnership Act. I have now 
heard Mr. Ghose upon the point, and I am 
in possession of more accurate information 
than was at my disposal when writing the 
earlier portion of the judgment. The dates 
are as follows : Tho firm of H. N. Dutt & Co. 
was duly registered shortly after the passing 
of tho Partnership Act, and tho registration 
(l showed as partners the four gentlemen who 
were acting as the client’s attorneys up to 
1st June 1910. On 31st May 1910, Mr. D. C. 
Mitter retired from the firm. Information of 
this was given to the Registrar on 18th Juno 
1910. The summons was taken out on 2-ltli 
July 1940, tho returnable dato being 26th 
July 1910. On 27th July 1940, an application 
was made to the Registrar to register the 
firm with tho present partners, and tho firm 
was so registered on 29th July 1910. This ap- 
plication was heard on 13th August 1940. 
Mr. Ghose has drawn my attention to a case 
which has been reported since I first dealt 
with the application. That case is I. L. R. 


(1940) Bom 715. 8 The headnote of that case is 

as follows : * ' 1 1 1 ■'-> 

On 13th November 1933, the plaintiff firm was 
registered under the Partnership Act. The firm in 
respect of certain of its transactions with the defen- 
dant filed the suit on 26th October 1939, and on 
24th January 1940, notified the Registrar of firms 
of the change in the constitution of the firm by 
reason of the death of one of the partners on 11th 
May 1937. On issue raised whether the plaintiffs 
were a firm duly registered under the Partnership 
Act, 1932 : 

Held that notwithstanding the dissolution of a 
partnership by death of a partner, the firm so far 
as registration i3 concerned is to be deemed to be 
still registered. 

That so lofig as the partners suing were shown 
in the register as partners, the firm, notwithstand- 
ing the death of one of the original partners, re- / 
mained a registered firm and could sue. 

I have been taken through the relevant 
portions of Blackwell J.’s judgment more 
than once, and I fully agree with the view 
he expressed. As far as the dates are con- 
cerned, the facts of that case do not seem to 
me to be distinguishable, nor do I think that 
the situation is affected by the fact that the 
constitution of the firm was modified in that 
case by the death, and in this case by the 
retirement, of one of the originally register- 
ed partners. The only point on which the 
cases can be distinguished is the form of the 
entry in the register of firms. Though I have g 
not before me the actual document in which 
information was furnished to the Registrar 
of Mr. D. C. Hitter’s retirement, the firm is 
shown in an entry dated 20th June 1940, as 
having given notice of dissolution, and in 
the remarks column the word * dissolved” 
appears. Against the words “How dissolved?” 
there is this statement : “As one of the part- 
ners Mr. D. C. Mitra retired.” Blackwell J.’s 
judgment recognises that the retirement of 
a partner does occasion the dissolution of a 
firm, generally speaking, but having regard 
to the whole entry, it appears to me to be 
really from the point of view of registration 
the recording of tho retirement of a member ^ 
of a registered firm, and in my opinion the 
form of entry in the register does not take 
the case outside tho ambit of the Bombay 
authority. I see no reason to modify the 
order appearing in tho earlier part of the 
judgment, but the applicants may have the 
costs of this application. Certified for coun- 
sel. I find that the client is reluctant to 
give the undertaking as to payment of any 
balance. I therefore modify the order I al- 
ready made and in lieu thereof I give him 

3. (*40)27 A I R 1940 Bom 257: 190 I C 148: ILR 

(1940) Bom 715 : 42 Bom L R 497, Pratapchaud 

Ramchand & Co. v. Jahangir ji Bomanji. 
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a liberty to -withdraw the sum in Court leav- 
ing a balance of Rs. 6500 subject to taxation. 

G.N./r.k. Order accordingly. 
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Lodge and Pad JJ. 

Kedar Nath Sen — Accused — Petitioner 

v. 

Amulya Ratan Sanyal — Complainant 

• — Opposite Party. 

Criminal Revn. Pefcn. No. 647 of 1941, Decided 
on 7th August 1941. 

(a) Presidency Towns Insolvency Act (1909), 
S. 28 (2) — Official Assignee's function is pri- 

, marily administrative but judicial powers are 
given in matters like proof of debts — In exer- 
cising judicial powers Official Assignee is Court 
within S. 195 (1) (b), Criminal P. C — In accept- 
ing or rejecting proof of debt for purposes of 
S. 28 (2), Official Assignee acts as Chairman of 
meeting — He is therefore not Court within 
S. 195 (1) (b), Criminal P. C. 

In an insolvency proceeding the function of the 
Official Assignee is chiefly and primarily adminis- 
trative. At the same time he is given judicial 
powers also in certain respects along with his 
administrative powers such as in the matter of 
proof of debts. While exercising such judicial 
powers the Official Assignee discharges the func- 
tion of a Court and becomes a Court within the 
meaning of S. 195 (1) (b), Criminal P. C. But at a 
meeting of creditors convened and conducted by the 
c Offioial Assignee for the consideration of the pro- 
posal for a composition or scheme, the Official 
Assignee in accepting or rejecting the proof of debt 
for the purpose of S. 28 (2) does only discharge his 
function as the Chairman of the meeting and is 
therefore not a Court within the meaning of S. 195 
(1) (b). Criminal P. C.: (’14) 1 AIR 1914 Mad 474, 
Bel. on. [P 80ft; P 81e] 

(b) Presidency Towns Insolvency Act (1909), 
S. 30 — After adjudication debtor can settle with 
his creditors only by composition under Act. 

A debtor after adjudication cannot settle with 
his creditors out of Court. Such settlement is pos- 
sible only by a composition or scheme under the 
Act : (*17) 4 AIR 1917 Bom 239, Bel. on. [P 81/] 

(c) Presidency Towns Insolvency Act (1909), 
S. 30 — Adjudication annulled on approval of 

d scheme — Court retains jurisdiction to give effect 
to it. 

The proceedings in insolvency do not terminate 
even on the annulment of adjudication on the 
approval of a composition or scheme and the Court 
retains jurisdiction to give effect to the scheme : 
('28) 15 AIR 1928 Cal 21 and (’29) 16 AIR 1929 
Mad 157, Bel. on. [P 826] 

(d) Presidency Towns Insolvency Act (1909), 
S. 28 (2) — Insolvency proceeding is proceeding 
within S. 195 (1) (b), Criminal P. C. — Proceeding 
for composition is one in relation to insolvency 
proceeding — Consequently use by debtor of 
false affidavit with knowledge of its being false 
in proceeding for composition constitutes offence 
within S. 195 (1) (b), Criminal P. C. 

The proceeding for a composition or scheme is in 
relation to the original insolvency proceeding itself. 


The fact that the initiation of the proceeding is 
required to be before the Official Assignee whose e 
primary function is administrative does not in the 
least affect its relation to the main proceeding. The 
insolvency proceeding is a proceeding in a Court 
within the meaning of S. 195 (l)(b). Criminal P. C. 
Consequently the use by the insolvent of an affi- 
davit, showing a person as his creditor in a 
composition which to his knowledge was false con- 
stitutes an offence committed in relation to a pro- 
ceeding in a Court within the meaning of S. 195 
(1) (b), Criminal P. C.: (’32) 19 AIR 1932 Bom 185, 
Disting . [P 82c, d] 

(e) Criminal P. C. (1898), S. 195 — Object. 

The object of S. 195 is to minimize the possibi- 
lity of needless harassment of litigants by rash, 
baseless or vexatious prosecutions at the instance 
of their opponents. [P 80<2] 

M. N . Banerjee and Parimal Mukherjee — f 

for Petitioner. 

S . N. Banerjee , Satindra Nath Mukherjee and 
Samarendra Nath Mukherjee — 

for Opposite Party. 

Pal J. — This is a rule calling upon the 
Chief Presidency Magistrate, Calcutta, as 
also upon the complainant opposite party to 
show cause why the proceedings under s. 200, 
Penal Code, against the present petitioner 
pending in the Court of the Fourth Presi- 
dency Magistrate, Calcutta, should not be 

quashed on the ground that 
on the prosecution story itself, the offence alleged • 
having been committed in relation to a proceeding 
in a Court, a formal complaint in writing of such g 
Court was necessary, as contemplated under Ss. 195 
and 476, Criminal P. C. 

The complainant in this case is one 
“Amulya Ratan Sanyal” as assistant in the 
employ of and on behalf of the Co-operative 
Hindusthan Bank Ltd. (in liquidation). The 
case of the complainant is that the peti- 
tioner, who is a debtor of the Co-operative 
Hindusthan Bank Ltd., and who was ad- 
judged insolvent by an order made by this 
High Court on 13th June 1939, submitted, in 
or about the month of August a scheme of 
composition to the Official Assignee for 
acceptance of his creditors, and a meeting of 
the creditors was convened by the Official h 
Assignee on 10th September 1940 to consider 
the said scheme; that the petitioner dis- 
honestly and fraudulently procured from one 
H. C. Mallik an affidavit on behalf of an 
alleged creditor of his, his brother Satish 
Chandra Sen, for the purpose of proving that 
his said brother was a creditor in the insol- 
vency for a sum of Rs. 4000 and caused it 
to be filed before the Official Assignee who 
was bound by law to receive the same as 
evidence in support of the claim of the said 
creditor to rank as a creditor of the accused 
in his insolvency”; that the said affidavit in 
so far as it stated that the claim was still 
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^ outstanding was false inasmuch as the same 

had been given up on 23rd February 1940 in 

Suit No. 1624 of 1938 on the original side of 

this High Court; that on 10 th September 

1940, on the date of the aforesaid meeting of 

the creditors, the petitioner 
with full knowledge of the falsity of the statements 
contained in the said affidavit used and/or attempt- 
ed to use the said affidavit before the Official 
Assignee in order to include the said creditor as 
one of those who were supporting him in the scheme 
of composition submitted by him. 

On these allegations the complainant 
prayed for a process against the petitioner 
for having committed an offence under S. 200 
read with s. 199, Penal Code. On this com- 
b plaint the learned Magistrate started a pro- 
ceeding requiring the petitioner’s attendance 
on 10th February 1941 to answer to a charge 
of ‘using as true such declaration knowing it 
to be false brought against him by Amulya 
Ratan Sanyal under S. 200, Penal Code, and 
ultimately on 13th June 1941 framed charges 

against him in the following terms : 

1. That you, Kedar Nath Sen, on or about 10th 
September 1940 at Calcutta, corruptly used or at- 
tempted to use as true, in support of your scheme of 
composition filed before the Official Assignee, Cal- 
cutta, a declaration (Ex. 4) made by one Hiran 
Chandra Mullick to tho effect that you, Kedar Nath 
Sen were still truly and justly indebted to Satish 
Chandra Sen in the sum of Rs. 4000 and for whioh 
c sum or any part thereof the said Satish Chandra Sen 
have had or received no manner of satisfaction, and 
you knew the said declaration to be false in a material 
particular, to wit, on the particular of your alleged 
indebtedness to Satish Chandra Sen and you further 
knew that your indebtedness to tho said Satish 
Chandra Sen had ceased to exist as per terms of 
settlement and decree (Exs. 8 and 9) and which 
declaration was receivable as evidence as “proof of 
debt” under the Presidency Towns Insolvency Act 
and you thereby committed an offence punishable 
under S. 200, Penal Code, and within tho cogni- 
zance of this Court. 

Thereafter on 30tli Juno 1941 tho present 
rule was issued by this Court on tho petition 
of the accused Kedarnath Son. Tho point 
involved in this rule is whether or not tho 
d learned Magistrate was debarred from taking 
cognizance of the offence by s. 195 (l) (b), 
Criminal P. C. Section 195 (l) (b), Criminal 
P. C., lays down : 

No Court shall take cognizance ... of any offenco 
punishable under any of the following sections of 
the same Code (Penal Code), namely Ss. 193, 194, 
195, 196, 199, 200, 205, 206, 207, 208, 209, 210, 
211 and 228, when such offenco is alleged to have 
been committed in, or in relation to, any proceeding 
in any Court, except on the complaint in writing of 
such Court . . . 

The object of s. 195, Criminal P. C., is to 
minimize the possibility of needless harass- 
ment of litigants by rash, baseless or vexa- 
tious prosecutions at the instance of their 
opponents. Private prosecution in every case 


is more likely to be inspired by the avenging 
spirit and indeed in a system of criminal 
administration where the party wronged 
rather than a public official is given the con- 
duct of prosecution the vice of over- eagerness 
to obtain convictions predominates. The evil 
may not be avoided altogether. But at least 
in the case of offence where the act to a 
great extent affects the dignity and prestige 
of the Courts concerned, it is deemed inex- 
pedient to allow such acts to be the sports 
of personal passions. The offence in this case 
is alleged as punishable under S. 200 read 
with S. 199, Penal Code. The question, there- 
fore, is whether the offence is alleged to 
have been committed in or in relation to any $ 
proceeding in any Court, within the meaning 
of S. 195 (l) (b), Criminal P. C. From what 
has been stated above it is clear that the 
offence is alleged to have been committed in 
a proceeding before the Official Assignee for • 
a scheme of composition with the creditors 
of the petitioner. The exact allegation in this 
respect in the petition of complaint is 

that on the date of the 9aid meeting (the meeting 
of creditors convened by the Official Assignee to 
consider the scheme of composition), viz., on 10th 
September 1940, the said accused with full know- 
ledge of the falsity of the statements contained in 
the said affidavit used and/or attempted to use the 
said affidavit before the Official Assignee in order to 
include the said creditor as one - of those who were y 
supporting him in tho scheme of composition sub- 
mitted by him. 

The question, therefore, ultimately resol- 
ves to this: Whether the proceeding before 
the Official Assignee relating to the scheme 
of composition is a proceeding (l) in a Court, 
or (2) in relation to a proceeding in a Court. 

As regards the first point, viz. whether 
tho proceeding before the Official Assignee 
can be said to be ‘a proceeding in a Court*, 
tho answer turns upon whether the Official 
Assignee while discharging this function can 
be said to be a Court within the meaning of 
s. 195 (l) (b), Criminal P. C. There can be no 
doubt that in an insolvency proceeding the 
function of the Official Assignee is chiefly 
and primarily administrative. At the same 
time it cannot bo denied that the Official 
Assignee is given judicial powers also in cer- 
tain respects along with his administrative 
powers. Ho, for example, is given judicial 
powers in the matter of proof of debts. It is 
conceded by Mr. Banerjee appearing to show 
cause in this rule that while exercising such 
judicial powers the Official Assignee dis- 
charges the functions of a Court and be- 
comes a Court within the meaning of the 
section. His contention, however, is that 
while convening and conducting the meeting 
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of creditors for the consideration of the pro- voted for the acceptance of the proposal may 


posal for a composition or scheme, the Official 
Assignee discharges a purely administrative 
function. While discharging this function, he 
may have to exercise the powers of examin- 
ing, admitting or rejecting proofs of debts; 
but such powers, even though couched in 
terms of similar powers under Sch. 2, Presi- 
dency Towns Insolvency Act, read with S. 48 
of that Act* are not inconsistent with the 
powers purely administrative. In the exer- 
cise of administrative powers, it may be his 
duty to ascertain certain facts; but this 
would not make him a Court within the 
meaning of the section. Mr. Banerjee refers 
& us to s. 26 (2), Presidency Towns Insolvency 
Act, and the Rules in sch. l of the Act, par- 
ticularly Rr. 9 and 15 of that schedule, and 
contends that the power of admitting or 
rejecting proof of debt as conferred upon 
the Official Assignee by these rules is purely 
for the purpose of enabling him to discharge 
his administrative function in the conduct 
of the meeting convened by him. 

It is difficult to say that there is no force 
in this contention. The creditors who are 
entitled to vote in the meeting are those 
whose debts are proved. Under the Presi- 
dency Towns Insolvency Act, a creditor 
c may, in order to entitle himself to vote, 
prove his debt even at the meeting; and the 
Official Assignee as Chairman of the meeting 
has power to accept or reject the proof ; but 
his decision is subject to appeal to the Court. 
If he is in doubt, he should allow the credi- 
tor to vote, subject to the vote being declared 
invalid in the event of the objection being 
sustained. Acceptance or rejection of proof 
of debt for such a purpose is perfectly consis- 
tent with administrative function only. Any 
act of judgment that he may have to exer- 
cise in this connexion will not convert him 
for the time being into ‘a Court’. No doubt 
^ S. 28 (2), Presidency Towns Insolvency Act, 
while speaking of the acceptance of the pro- 
posal by the majority of creditors uses the 
words “whose debts are proved’’ and it 
might be contended that when such accep- 
tance of the proposal by the creditors is cal- 
culated to produce a permanent effect on the 
rights of the creditors so far as the composi- 
tion or scheme is concerned, it is reasonable 
to take these words as referring to the proof 
of debts under the Rules of Sch. 2, read with 
S. 48 of the Act. But the true character of 
the acceptance by the creditors under s. 28 (2) 
is that it is merely a resolution to entertain 
the proposal as one deserving of considera- 
tion. The very creditor who might have 
1942 C/ll & 12 


oppose its approval by the Court and this 
is expressly so provided in S. 29 (2) of the Act. 
In our judgment, therefore, in accepting or 
rejecting the proof of debt for the purpose of 
S. 28 (2) the Official Assignee does only dis- 
charge his function as the Chairman of the 
meeting. He is therefore not a Court within 
the meaning of S. 195 (l) (b), Criminal P. C. 
This view finds support in 37 Mad 107. 1 

Whatever difficulty there may be in hold- 
ing the Official Assignee to be a Court 
within the meaning of S. 195, Criminal P. C., 
while he is functioning in connexion with 
the proposal for a composition or scheme, it 
seems to us clear that ‘the scheme or com- £ 
position’ itself as well as the entire proceed- 
ing concerning the same, is “in relation to” 
the insolvency proceeding. A debtor after 
adjudication cannot settle with his creditors 
out of Court. Such settlement is possible 
only by a composition or scheme under the 
Act : A .1. R. 1917 Bom 239 2 at p. 241. The 
provisions of the Presidency Towns Insol- 
vency Act as to composition and scheme of 
arrangement apply to composition or scheme 
after adjudication. Under the Provincial In- 
solvency Act, 1907, S. 27 (l), a proposal for a 
composition or scheme could be submitted 
by the debtor either before or after an order g 
of adjudication. Under the Act of 1920 as 
well as under the Presidency Towns Insol- 
vency Act, a proposal can only be submitted 
after an order of adjudication has been made. 
Under the Presidency Towns Insolvency Act 
a proceeding for composition or scheme is 
initiated by the submission to the Official 
Assignee of a proposal for the composition in 
satisfaction of his debts or a proposal for a 
scheme of arrangement of his affairs by the 
insolvent after the making of an order of 
adjudication (9. 28 (l), Presidency Towns 
Insolvency Act). The Official Assignee there- 
upon convenes a meeting of the creditors ^ 
and places the proposal before the meeting. 
The proposal will be taken to be accepted 
if a majority in number and three- fourths 
in value of all the creditors whose debts are 
proved resolve to accept it. The essence of a 
composition or scheme is a proposal by the 
debtor and its acceptance by the creditors 
in the above manner. After the proposal is 
accepted in the above manner, either the in- 
solvent or the Offici al Assignee may apply to 

1. (’14) AIR 1914 Mad 474 : 14 I C 593 : 37 Mad 
1.07 : 13 Cr L J 241, Beardsell & Co. v. Nilgiri 
Abdul Gunni Saheb. 

2. (’17) 4 A I R 1917 Bom 239 : 40 I C 289 : 18 
Cr L J 641 : 41 Bom 464 : 19 Bom L R 349, Re 
Shivalal Rathi. 
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the Court to approve it. (Section 29, Presi- 
a dency Towns Insolvency Act.) A time shall 
be appointed for hearing the application with 
notice to the creditors who have proved their 
debts. At the hearing any creditor may be 
heard by the Court in opposition to the ap- 
plication notwithstanding that he might have 
voted for the acceptance of the proposal at 
the meeting. It is really the approval of the 
Court which makes the scheme binding. 
Where the Court is of opinion that the terms 
of the proposal are not reasonable or are not 
calculated to benefit the general body of cre- 
ditors or in any case in which the Court is 
required to refuse the insolvent’s discharge, 
& the Court must refuse to approve the pro- 
posal. (Section 29 (2) and (4), Presidency 
Towns Insolvency Act.) If the Court ap- 
proves the proposal, the terms must be em- 
bodied in an order of the Court and the 


mitted in relation to the insolvency proceed- e 
Sng. This insolvency proceeding admittedly 
being a proceeding in a Court within the 
meaning of s. 195 (l) (b), Criminal P. C., it 
follows that the offence alleged in the pre- 
sent case must be taken as “alleged to have 
been committed in relation to a proceeding 
in a Court” within the meaning of S. 195 
( 1 ) (b), Criminal P. C., and, consequently, in 
the absence of any complaint in writing of 
that Court, the Magistrate was debarred, 
from taking cognizance of the same. 

Mr. Banerjee contended that the words 
“in relation to” as used in the section are 
not wide enough to include “the relation” 
between a composition or scheme and the * 
insolvency proceeding itself. His contention 
is that no doubt a proposal for a composition 
or scheme can be initiated only in connexion 
with an insolvency proceeding. But as its 


adjudication must be annulled. (Section 30, 
Presidency Towns Insolvency Act.) 

The jurisdiction of the insolvency Court 
does not terminate even on the approval of 
a composition or scheme. Though the ad- 
judication is annulled, the composition is 
made with the approval of the insolvency 
Court and the Court retains jurisdiction to 
give effect to it: 54 cal 650 3 at p. 653. The 
c proceedings in insolvency do not terminate 
even on the annulment of adjudication on 
the approval of a composition or scheme : 
A.I.R. 1929 Mad. 157. 4 * The effect of the ap- 
proval of a scheme is to substitute the scheme 
for the bankruptcy. The scheme remains 
under the control of the insolvency Court. 
Under the Presidency Towns Insolvency Act 
the payment of any instalment due under a 
composition may be enforced by an applica- 
tion to the Court: (Section 30 (2)). The above 
short sketch of the provisions of the Presi- 
dency Towns Insolvency Act relating to a 
composition or scheme makes it amply clear 
d that the proceeding for a composition or 
scheme is in relation to the insolvency pro- 
ceeding itself. The fact that the initiation of 
the proceeding is required to be before the 
Official Assignee whose primary function is 
administrative does not in the least affect its 
relation to the main proceeding. From its 
initiation before the Official Assignee to its 
approval by the Court, the whole thing is in 
relation to the insolvency proceeding and 
any offence alleged to have been committed 
in this proceeding is, in our judgment, corn- 


being carried to the Court is dependent on 
certain contingencies, viz., (l) its acceptance 
by the specified majority at the meeting and 
(2) thereafter the matter being taken to the 
Court by the insolvent or the Official As- 
signee, it may never reach the Court and 
may thus be never related to the proceeding 
in Court. In support of his contention Mr. 
Banerjee relied on 56 Bom 21S 6 which was a 
case of an offence under s. 193, Penal Code, 9 
and in which Beaumont C. J. observed : 

Then there is a fourth oase in whioh an offence is 
committed under S. 193, Penal Code, in respect of 
proceedings in a Court of law which are contem- 
plated but which in fact are never started. ... In 
such a case it appears to me olear that Section 195, 
Criminal P. C., does not apply. . . . 

In our opinion this case has no applica- 
tion to the case before us. The proceeding 
for a composition or scheme is, in our opi- 
nion, in relation to the original insolvency 
proceeding and in ordor to bring it into this 
relation with the original proceeding it is 
not necessary that it should be carried up to 
the Court. Without anything more such a h 
proceeding before the Official Assignee is one 
in relation to the original insolvency pro- 
ceeding and consequently an offence under 
s. 200 read with S. 199, Penal Code, alleged 
to have been committed in course of this 
proceeding is hit by the provisions of S. 195 
(l) (b), Criminal P. C. The rule is accord- 
ingly made absolute and the proceedings 
under s. 200, Penal Code, pending iu the 
Court of Mr. H. K. De, Fourth Presidency 
Magistrate, Calcutta, against the petitioner 


3. (’28) 15 A I R 1928 Cal 21 : 105 1 C 90 : 54 Cal 
650, Re Krishna Kishore Adhikary. 

4. (’29) 16 A I II. 1929 Mad 157 : 116 I C 815 : 56 

M L J 458, Kamiieddi v. Devnsi Harpal. 


5. (’32) 19 A I R 1932 Bom 185 : 137 I C 134 : 33 
Cr L J 386 : 56 Bom 213: 34 Bom L R 294, Iudra 
Ckand v. Emperor. 
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are quashed. Let the petitioner be discharged 
? from the bail bond. 

Lodge J. — I agree. 

G.N./r.k. Buie made absolute . 
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Krishna K . Mukherjee — Plaintiff 

v. 

Haripada Bhattacharjee — Defendant . 
Application in Suit No. 363 of 1941, Decided on 
18th June 1941. 

Arbitration Act (1899), S. 19 — Contract — 
Arbitration clause — Suit by plaintiff in respect 
of matters relating to contract — Defendant 
b alleging breach of provisions as to payment by 
plaintiff and claiming to have rescinded con- 
tract on that ground — Dispute arises out of 
contract — Defendant is entitled to order under 
S. 19 staying suit. 

Where in a suit by the plaintiff in respect of 
matters relating to a contract with an arbitration 
clause the defendant alleges breach by the plaintiff 
of the provisions as to payment and claims to have 
rescinded the contract on that ground the dispute 
is one arising out of the contract and therefore 
the defendant is entitled to an order under S. 19 
staying the suit : 41 C W N 563, Rel. on ; Indian 
and English case law referred. [P 85c, e] 

S. R. Das Gupta and S . N. Roy Chowdhuri — 

for Plaintiff. 

N. C. Chatter jee and P. B. Muhherji — 

for Defendant, 

0 

Order. — In this case the plaintiff alleges 
that by an agreement in writing dated 14th 
December 1940, executed by the plaintiff and 
the defendant, the defendant agreed to give 
the plaintiff the exclusive right to sell, whole- 
sale or retail, certain toilet articles in the 
markets of Bengal, that the plaintiff agreed 
thereby to purchase from the defendant a 
minimum quantity of the goods, and that 
the defendant agreed to sell such goods on a 
sixty days credit basis, provided the bills of 
the defendant covering the delivery challans 
as accepted by the plaintiff- were accepted 
and payments thereof on the due dates were 
d guaranteed by the plaintiff’s bankers who 
must be a scheduled bank of Bengal. The 
defendant agreed to pay the plaintiff a con- 
solidated commission on goods sold, and the 
agreement was for a term of five years with 
an option to renew. Thereupon the plaintiff 
acted as sole distributor for a short period, 
and goods were supplied by the defendant, 
but on 3rd January 1941 the defendant gave 
notice purporting to treat the agreement as 
cancelled. On 7th January, however, the 
defendant withdrew the cancellation, and it 
was agreed that the parties would continue 
to act in accordance with the agreement. 
Thereafter, further goods were supplied on 


the plaintiff’s orders. But after 16th January 
the defendant refused to accept any further 6 
orders and supplied other dealers without 
the plaintiff’s consent in breach of the agree- 
ment. On 3rd February 1941, the defendant 
determined the agreement. Clause 15 of the 
agreement provides that 

any violation of the aforesaid terms and conditions 
will entitle either party to determine this agree- 
ment, and if there be any dispute the same will 
have to be referred to an arbitrator approved by 
both parties, and the award of the arbitrator will 
be finally binding on both. 

The present application is on behalf of 
the defendant under S. 1$, Arbitration Act, 
to restrain the plaintiff from proceeding 
with the suit and for an order appointing f 
an arbitrator. In his affidavit, the defendant 
states that on 2lst December 1940, he sent 
the plaintiff three bills for acceptance and 
payment to be guaranteed by the plaintiff’s 
bankers in accordance with the terms of the 
agreement. On 23rd December 1940, he re- 
ceived a letter from the plaintiff saying that 
he was worried about money matters and 
would be able to clear his position with his 
bankers either on 23rd or 26th December when 
the bank would reopen. On 27th December 
1940, he received another letter from the 
plaintiff informing him that the bills could 
not be passed through the bank before 2nd g 
January 1941. Consequently, on 3rd January 
the defendant wrote to the plaintiff intimat- 
ing that as he had failed to comply with the 
provisions of cl. (4) of the agreement, that 
is, the clause providing for the sixty days’ 
credit, etc., the agreement stood cancelled 
under the provisions of cl. (15). On 6th Janu- 
ary the plaintiff wrote saying that he had 
no banking account but was arranging with 
the Bengal Central Bank to get his bills 
accepted. Thereafter, the defendant received 
a letter from the Bengal Central Bank Ltd., 
intimating that he was to present his bills 
and further orders were placed by the plain- 
tiff which the defendant refused to deliver. 
On 13th January the plaintiff begged him to 
deliver certain goods as a special favour, and 
he did so on the understanding that they 
had nothing to do with the agreement dated 
14th December 1940, which had already been 
cancelled, and he denied that the notice of 
cancellation was ever withdrawn. It has 
been contended on behalf of the plaintiff that 
as according to the defendant, the contract 
was no longer in existence, it follows that 
there was no arbitration clause in existence, 
and therefore the suit ought not to be stayed. 
The principles to be applied in such cases as 
this have been frequently stated both by the 
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English and the Indian Courts. Thus, in 
53 Bom 573, 1 the headnote is as follows : 

Where a contract contains an arbitration clause, 
and one of the parties seeks to avoid the contract, 
the dispute is referable to arbitration if the avoid- 
ance of the contract arises out of the terms of the 
contract itself. Where, however, a party seeks to 
avoid the contract for reasons dehors it, the arbitra- 
tion clause cannot be resorted to as it, together 
with the other terms of the contract, is set aside. 
In other words, a party cannot rely on a term 
of the contract to repudiate it and still say the 
arbitration clause should not apply. If he relies on 
a contract he must rely on it for all purposes. 

In his judgment Kemp J. having stated 
the position in the terms described in the 
headnote, referred to the case in (1915) A C 
499 3 as a case in which the contract was re- 
pudiated and with it the arbitration clause. 
In that case an insurance company repu- 
diated the claim in toto on the ground of 
fraud, and it was held that the repudiation 
of the claim on a going to the root of the 
contract precluded the company from plead- 
ing the arbitration clause as a bar to an 
action to enforce the claim. But, in the later 
case in (1917) 2KB 433, 3 the company relied 
on a term in the contract to avoid liability, 
and it was held that the dispute was referable 
to arbitration. This also was an insurance 
case in which the policy recited that the 
assured had made a proposal and declaration 
which were agreed to be the basis of the 
contract, and that they were conditions 
precedent to any liability on the part of the 
insurers. In the case of any false declara- 
tion all benefit under the policy was to be 
forfeited. The company alleged that the 
proposal and declaration were false, and it 
•was held that the truth or untruth of the 
statements was a matter to be referred to 
arbitration. In that case Lord Reading G. J. 
said that the phrase “avoiding tho policy” 
was loosely used, and that in truth tho com- 
pany relied upon a term of the policy which 
prevented the claimant recovering and 

if the company were seeking to avoid the contraot 
in the true sonso they would have to rely upon 
Borne matter outsido tho contract, such as a mis- 
representation of some material fact inducing tho 
contract of which the force and effect are not 
declared by the contract itself, and that in resisting 
the claim the company were not avoiding tho policy 

1. (’29) 1G A I R 1929 Bom 242 : 121 I C 437 : 53 
Bom 573 : 31 Bom L It 42G, India Electric Co. 
Ltd. v. General Electrio Trading Co. 

2. (1915) 1915 A C 499 : 84 L J K B G40 : 1915 
W C & I ltop 239 : 112 L T 531 : 59 S J 205 : 31 
T Ti It 132, Jurcidini v. National British and Irish 
Millers Insurance Co. Ltd. 

3. (1917) 2 K B 433 : 86 L J Iv B 1155 : 1917 W C 

A I Rep 241:117 L T 247 : 33 T L R 395, Stubbing 

v. Liverpool and London and Globe Insurance 
Co., Ltd. 


but relying on its terms. Therefore, the question 
whether or not the statements were true was a e 
question arising out of the policy. 

Kemp J. also referred to the case in (1919) 
1 KB 59 S. 4 That case also concerned a claim 
against an insurance company, in respect of 
an accident. The company denied liability 
on the ground that the assured had misstated 
his occupation in the proposal. It was held 
that the company by relying on the terms of 
the policy which rendered it void in certain 
events did not thereby repudiate the policy 
as a binding contract between the parties, 
and were entitled to rely upon the arbitration 
clause as a defence to the action. (1915) A O 
499 2 was distinguished on the ground that 
where the insurance company is repudiating * 
a contract in the sense that they are dis- 
puting the existence of any binding contraot 
at all, the action was not to be stayed. But 
where the company is repudiating liability 
under the contract, but is accepting the 
existence of the contract as a binding con- 
tract, then the suit ought to be stayed, and 
the case in (1917) 2KB 433 s was cited as an 
instance of the latter class of cases. The 
principles to be applied were again stated 
by Clauson J. in (1928) 1 ch 17. 5 In that case 
there was an agreement in -writing for the 
sale of a business subject to certain condi- 
tions. The plaintiff refused to complete the 9 
purchase owing to non-fulfilment of one of 
tho conditions, the effect of which, he con- 
tended, was that he was no longer bound by 
tho agreement. The defendants insisted that 
the condition was satisfied and wont to arbi- 
tration. The plaintiff then issued a writ 
claiming a declaration that the agreement 
was determined, and tho defendants asked 
for a stay. It was held that : 

If the condition were in fact not fulfilled, the 
plaintiff’s obligation under the contraot came to an 
end in accordanco with tho terms expressed in the 
contract itself and not by reason of the occurrence 
of an event “dehors” tho consideration of the con- 
tracting parties, and that, therefore, the agreement 
to refer the dispute to arbitration was still binding 
and tho action must be stayed. 

The learned Judge distinguished that case 
from cases where a contract having been 
entered into with an arbitration clause comes 
to an end, not because one of the parties to 
the contract is, according to its terms as 
construed with roforenco to tho events which 
have happened roleased from his primary 
obligation under it, but because the contrao- 

4. (1919) 1 K B 593 : 88 L J K B 70G : 1919 W C 
& I Rep 181 : 83 J P 125 : 63 S J 352 : 120 L T 
556: 24 Com Cas 237, Woodall v. Pearl Assurance 
Co., Ltd. 

5. (1928) 1 Ch 17 : 96 L J Ch 446 : 137 L T 475 : 
71 S J 604, Do La Garde v. Worsnop & Co. 
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tual relation between the parties is destroy - 

a e'd, either owing to some fraud or some 

entirely external circumstance supervening, 

such a circumstance as supervened in the 

case in the Privy Council in (1926) A O 497 , 6 

where the contract had been* frustrated by 

reason of the interposition of the Government 

by requisitioning the ship which was the 

subject-matter of the contract. It has been 

remarked in several cases that the difficulties 

which sometimes arise in trying to apply 

these principles to particular cases are caused 

really by using the words inaccurately or 

loosely. This was referred to by Greene L. J. 

(as he then was) in (1986) 2 ALL E R 952 7 at 

b p. 956. The learned Judge said as follows : 
Now, the class of case where the defendant insur- 
ance company is denying the existence of a contract 
is totally different from the class of case where the 
defendant, while admitting the existence of a con- 
tract, is relying on some clause in it to escape lia- 
bility. It is very important in my view that language 
should be accurately used and there is great danger 
in the use of such words as “repudiation;’* repu- 
diation of a contract may mean that having admit- , 
tedly made a contract, you decide to break it and 
break it in such a way that you intend not to pro- 
ceed with it. Another use of the word “repudia- 
tion** is where you say “there never was a contract 
at all between the parties.** If it turns out there 
was a contract, the act of one party denying the 
existence of it is to repudiate it but supposing it 
turns out he was right and there never was a con- 
c tract, then “repudiation** is used in a different 
sense from that in which it would be used when 
an existing contract is broken by a refusal to per- 
form. 

In conclusion I desire to refer to the case 
in 41 C W N 563 8 tried by Panckridge J., for 
the headnote only, which, in my belief, 
accurately states in alternative form the 
principles to be adopted. It is as follows : 

When one party to a contract alleges breach by 
the other of provisions as to payment, some written 
and some unwritten, and even claims to have res- 
cinded the contract on that ground, the dispute i3 
one arising out of the agreement. 

But when his case is that there was no valid 
contract, having been entered into on his behalf by 
, a person who had no authority to do so, the dispute 
d is not one arising out of the agreement. 

When a suit has been brought by the first party 
for a declaration that the contract has been res- 
cinded and does not subsist and for an injunction 
restraining the second party from referring the dis- 
pute to arbitration in accordance with an arbitra- 
tion clause in the contract, the latter is entitled, in 
the first case, to an order under S. 19, Arbitration 
Act, staying the suit, but in the second case he is 
not. 

6. (1926) 1926 A C 497 ; 95 L J P C 121 : 134 LT 
737 : 31 Com Cas 199 : 24 LI Rep 210 : 17 Asp 
M C 8 : 42 T L R 359, Hirji Mulji v. Cheong Yue 
Steamship Co. 

7. (1936) 2 All E R 952, Toller v. Law Accident 
Insurance Society Ltd. 

8. (’36) 41 CWN 563, Harinagar Sugar Mills Ltd. 
v. Skoda (India) Ltd. 


In my opinion the present case comes 
■within the first of these categories, and the 
defendant is entitled to an order under S. 19, 
Arbitration Act, staying the suit. There will 
be an order in terms of the notice of motion. 
G.N./r.k. Suit stayed. 

A. I. R. (29) 1942 Calcutta 85 

B. K. Mukherjea and Biswas JJ. 
Janakinath Guha Bay — Plaintiff 

— Appellant 

v. 

Korban Ali ( on his death , Bazler Balia - 
man and others) and others — 

Defendants — Bespondents . 

Appeal No. 1217 of 1937, Decided on 14th Feb. ■» 
ruary 1941, from appellate decree of Sub-Judge, 
3rd Court, Tipperah at Comilla, D/- 31st March 1937, 

(a) Bengal Tenancy Act (8 of 1885), S. 52 — - 
— Excess area — Measurement — Previous mea- 
surement unscientific while subsequent scienti- 
fic — 5 to 10 per cent, deduction may be made 
according to circumstances of case — Deduction 
should be made from total area and not from 
apparent excess — To make deduction previous 
measurement need not be shown to be inaccu- 
rate. 

Before the Court allows the plaintiff any addi- 
tional rent for any additional area, it has got to 
come to a finding as to what the extent of the 
increase is. If the standard of measurement is the 
same, prima facie the apparent excess must be 
taken to be the real excess. But when the subse- g 
quent measurement is made by trained surveyors 
in a scientific way, whereas the previous measure- 
ment was a private measurement made by the land- 
lord many years before, without the aid of any 
scientific instrument, it would not be improper for 
the Court to make some deductions from the sur- 
vey area with a view to reduce the two areas to a 
common standard for comparison. In order that 
the comparison may be fair and proper, it is always 
desirable to allow some margin. The rule of 5 or 10 
per cent, which is laid down by the settlement 
authorities though not a rule of law, and even 
though somewhat arbitrary, is based upon experi- 
ence and should be adopted by the civil Courts as a 
matter of practice and should be applied according 
to the circumstances of each case. [P 87a, b, d, e\ 

If any deduction is to be made it should be made 
out of the total area and not from the apparent j t 
excess. CP 86(7] 

The previous measurement need not be proved to 
have been faulty or erroneous for the purpose of 
making deductions: (’26) 13 AIR 1926 Cal 616, Not 
appr.i (’14) 1 A I R 1914 Cal 451 and 40CWN 
1022, Ref. CP 87c, d] 

(b) Bengal Tenancy Act (8 of 1885), S. 52 — 
Question whether deduction in area should be 
allowed is of fact. 

The question whether any deduction should be 
allowed at all is one of fact and not of law. 

[P Q6h; P 87a] 

Jatindra Mohan Choudhury , Jitendra Nath 
Sannyal, Promotho Kumar Chakrabarty and 
Sibakali Bagchi — for Appellant. 

Bankim Chandra Banerjee , Paresh Chandra 
Sen and TJpendra Kumar Roy (for Deputy 
Registrar) — for Respondents. 
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B. K. Mukherjea J. — This appeal is on 
behalf of the plaintiff and it arises out of a 
suit for recovery of arrears of rent and ces- 
ses in respect of a tenancy which previously 
bore a rental of Rs. 74-13-0 a year. The plain- 
tiff’s case was that there being an increase 
in the area of the tenancy, the tenants 
agreed to pay rent at the rate of Rs. 90-8-3 a 
year amicably and that was the rate at 
which rents were sought to be recovered 
from the tenants for the period in suit. In 
the alternative the plaintiff’s case was that 
even if no such amicable arrangement was 
proved, he was entitled to an increased rent 
for excess area on the basis of the kabuliat 
which created the tenancy and the total rent 
payable on the present area of the holding 
would be Rs. 100-14-0. The defendants in 
their written statement denied that they 
ever agreed to pay any increased rent and 
contended inter alia that there was no in- 
crease in the area of the tenancy and that 
they held the lands in suit at a consolidated 
rent of Rs. 74-13-0 a year. 

Both the Courts below disbelieved the 
plaintiff’s story that the defendants agreed 
to pay rent at the rate of Rs. 90 and annas 
odd a year. It was found also by both the 
Courts below that the tenancy was created 
by a kabuliat of the year 19S6 B. S. under 
which a quantity of land measuring 11 kanis 
and 14 gandas was let out to the defendants’ 
predecessors at a rental of Rs. 74-13-0 a year. 
The rent was assessed not on this entire area 
but upon 10 kanis of land, tho balance of 
l kani and 14 gandas being left out of ac- 
count as it was unproductive and yielded no 
produce. The kabuliat contained a recital 
that if on remeasuroment of the land, any 
excess area was found, increased rent would 
have to be paid at the kabuliat rate or at the 
rate payable for adjoining lands, if tho same 
be higher. Tho plaintiff’s case was that tho 
measurements made during the cadastral 
survey operation showed that tho area of tho 
holding was IG’08 acres which was equivalent 
to 13 kanis and 8 gandas. There has thus been 
an increase by 3 kanis 8 gandas; tho rout 
being previously assessed on 10 kanis of land, 
and tho rent that he would bo entitled to 
for the excess area at the kabuliat rato would 
be Rs. 25 odd annas a year. 

Tho trial Court hold that there was no 
evidence that tho quantity of land measur- 
ing l kani and 14 gandas, which was left out 
as unproductive at the time of tho settle- 
ment had since then been reclaimed. Tho 
original area of tho holding must tlioreforo 
be taken to be li kanis and 14 gandas, and to 


find out the excess, what should be deducted « 
from the present area was not 10 kanis, but 
ll kanis and 14 gandas. The Munsif further 
held that some allowance should be made 
for close measurements and a reduction of 
10 per cent, from the apparent excess was 
taken to be a fair and reasonable allowance 
on that account. The Munsif accordingly 
held that the real excess was l kani and 
14 gandas and for that, proportionate rent 
at the kabuliat rate was Rs. 11-3-0 a year. 

The result was that the Munsif decreed the 
plaintiff’s claim for rent at the rate of Rs. 86 
a year. There were appeals taken against 
this decision by both the plaintiff and the 
defendants. The Subordinate Judge, who * 
heard the appeals modified the judgment of 
the trial Court and held that 10 per cent, 
deduction should be made not out of the ex- 
cess as was done by the Munsif, but it must 
be made from the total area that was shown 
in the record of rights and on that calcula- 
tion the real area of the holding at the pre- 
sent day would be 12 kanis and 1 ganda. 
The plaintiff, therefore, was entitled to get 
additional rent for the additional area of 7 
gandas only and tho Subordinate Judge gave 
the plaintiff a decree for rent at the rate of 
Rs. 77-8-0 a year. It is against this decision 
that the present second appeal has been pre- 9 
ferred to this Court. 

Mr. Clioudhury, who appears in support 
of the appeal has not challenged the mode of 
calculation adopted by the Subordinate 
Judge. He has conceded that if any deduc- 
tion is to be made, it must be made out of 
tho entire area and not from the apparent 
excess. Ho contends, however, that the 
Courts below erred in law in allowing any 
deduction at all when there was no evidence 
or finding that tho previous measurement, 
on the basis of which the settlement was 
made, was in any way inaccurate or wrong. 

In support of this contention he has refer- h 
red us to tho decisions in A I R 1926 Cal 616 1 
and 23 i c 794. 3 Mr. Roy, who appears for 
tho respondents has on the other hand con- 
tended that tho Courts below wero quite 
right in making tho allowance and he has 
relied in support of his contention upon a 
decision of this Court which is to be found 
in 40 C W N 1022. s 

To us it seems that tho question is really 

1. (’26) 13 A I R 19*26 Cal 616: 91 IC 763, Ohundi 

Churn Law v. Balaram Gope. 

2. (’14) 1 A I R 1914 Cal 451 : *23 I C 794, Raiuya 

Nath v. Jawahir Mandal. 

3. (’35) 40 C W N 10*2*2, Jaynuddin Sheik v. 

Ramesh Chandra Roy. 
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one of fact and not of law. Before the Court 
6 allows the plaintiff any additional rent for 
any additional area, it has got to come to a 
finding as to what the extent of the increase 
is. If the standard of measurement is the 
same, prima facie the apparent excess must 
be taken to be the real excess. But when, as in 
the present case, the subsequent measurement 
is made by trained surveyors in a scientific 
way, whereas the previous measurement was 
a private measurement made by the land- 
lord many years before, without the aidtof 
any scientific instrument, it would, we think 
not be improper for the Court to make some 
deductions from the survey area with a 
b view to reduce the two areas to a common 
standard for comparison. The kabuliyat in 
the case before us was executed more than 
60 years ago, and as is well known, the land- 
lords in making the measurements do not 
ordinarily take into account the boundary 
Ails. They also do not follow any scientific 
method in the measurement of irregular and 
ill- shaped plots. The Ails are, however, 
taken into consideration in cadastral survey 
and for the closeness of the cadastral mea- 
surements, the technical rules and instruc- 
tions of the Settlement Department provide 
for an allowance of 10 or 5 per cent, as the 
c circumstances require. It seems to us that 
in the absence of any better materials, it 
would be proper for a civil Court to adopt 
as a matter of practice the rules laid down 
by the settlement authorities according to 
which a deduction of 1 cotta per bigha is 
allowed when the original measurement is 
proved to have been done with more than 
(usual accuracy and in all other cases a de- 
duction of 2 cottas per bigha is permitted. 
We do not agree with the broad proposition 
of law laid down by Chakravarty J. in 
A.I.R. 1926 Cal. 616 1 that no deduction could 
be allowed unless and until it is proved affir- 
. matively that the previous measurement 
was inaccurate. As I have already said, the 
earlier measurement need not be proved to 
have been faulty or erroneous. But as the 
same method was not employed in the two 
measurements, and one of them was scienti- 
fic while the other was not, in order that the 
comparison may be fair and proper, it is al- 
ways desirable to allow some margin. The 
irule of 5 or 10 per cent, which is laid down 
by the settlement authorities is certainly 
not a rule of law ; but even though some- 
what arbitrary, it is based upon experience 
and we think that it may be of considerable 
help to the civil Courts in deciding cases of 
this description. In the present case it ap- 
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pears from the kabuliyat that the measure- 6 
ment at the time of the settlement was made 
with some degree of care. The kabuliyat it- 
self makes some allowance for inaccuracy in 
measurements. We think, therefore, that in 
these circumstances we should follow the 
5 per cent, rule as laid down by the settle- 
ment authorities and make that deduction 
from the total area as recorded in the settle- 
ment records. 

The result, therefore, is that the plaintiff 
will be entitled to additional rent for one 
kani of land which we find to be in excess 
of the original area according to this calcu- 
lation ; and the rent payable for the total 
area is assessed by us at the round figure of f 
rs. 82. The plaintiff will have a decree at 
that rate for the period in suit with propor- 
tionate costs and damages at the rate of 15 
per cent. There will be no order for costs in 
this appeal. The plaintiff will be entitled to 
proportionate costs in both the Courts below. 

Biswas J. — I agree. 

G.N./R.K. Order accordingly • 

* A. I. R. (29) 1942 Calcutta 87 

Nasim Adi and Pad JJ. 

New Standard Bank Ltd ., by B . K. 

Dutta , Managing Director — 9 

Plaintiff — Appellant 

- ' . . . ; . v. 

Probodh Chandra Chakravarty — 

Defendant — "Respondent . 

Appeals Nos. 85 of 1938 and 29 of 1939, Decided 
on 1st May 1941, against decree of Sub- Judge, 2nd 
Court, Tipperah, D/-15th December 1937 and against 
decree of Dist. Judge, Tipperah, D/- 28th January 
1938, respectively. 

(a) Contract Act (1872), S. 62 — Whether all 
rights and liabilities under old contract are 
extinguished by novation is question of fact. 

Section 62 deals with one mode of discharge of 
contract by consent, namely, novation. By this 
section if the parties to a contract agree to substi- 
tute a new contract the original contract is dis- h 
charged. This may happen if the parties agree to 
substitute a new contraot either between themselves 
or between different parties the consideration being 
the discharge of the old contract. Whether all 
rights and liabilities under the old contract ha ve 
been extinguished by novation is a question of tact 
depending on the circumstances of each case. In 
each case the question is not only whether a ne^ 
debtor has consented to assume liability but whe- 
ther the creditor has agreed to accept his liabi lty 
i n substitution of the liability of the originaMebtm-. 

(b) Contract Act (1872), S. 62 — S. 62 does not 
apply after breach of original contract. 

The use of the words “the original contract need 
not be performed” imply that the performance of 
the same could still be required. Therefore the 
section will not apply where the agreement to sub- 
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stitute a new contract for the original one is made 
a after the breach of the original contract : Case law 
referred. [P 90c,/] 

(c) Contract Act (1872), S. 41 — Actual per- 
formance is necessary. 

Section 41 requires actual performance and fall- 
ing short of novation does not absolve the debtor 
from liability. (P 90/] 

* (d) Contract Act (1872), Ss. 63, 62, 41 — 
Even subsequent to breach, contract may be 
discharged by accord and satisfaction, i 

Whatever difficulties there might be in applying 
the provisions of Section 62 to a contract after its 
breach, where a breach of contract has taken place 
the cause of action that arises from the breach may 
be discharged by accord and satisfaction under 
Ss. 41 and 63. Accord is the agreement that the 
debtor shall pay and that the creditor shall accept 
b something in satisfaction of the cause of action. 
Satisfaction is the actual execution of such agree- 
ment : (1933) 2 KB 616, Rel. on. [P 90g] 

(e) Contract Act (1872), S. 63 — Scope — It 
should not be enlarged by implication of English 
law. 

Section 63 makes a wide departure from the 
English law inasmuch as it does not refer to any 
agreement and valuable consideration. It should 
not, therefore, be enlarged by any implication of 
English doctrine : (’28) 15 AIR 1928 P C 99, Foil. 

[P 91a] 

(f) Contract Act (1872), S. 43 — Discharge of 
contract by accord and satisfaction by one of 
debtors — Other debtors are also released. 

Under the English law accord and satisfaction 
made by one of several parties jointly liable or 
c jointly and severally liable to the same creditor for 
the same debt discharges the claim of the creditor 
against all. There is no reason why this principle 
would not apply to cases of joint and several 
liability under S. 43. [P 91ft] 

Dr. Sarat Chandra Basak, Upendra Kumar 
Roy and Nani Gopal Das — for Appellant. 

Dr. Sudhis Roy, Nagcndra Chandra Chowdhury 
and Ajit Kumar Dutta — for Respondent. 

Judgment. — The facts which are not in 
dispute in these two appeals are these : A 
limited company named House of Labourers 
Ltd., was incorporated in the year 1926. Ano- 
ther Company named Steel Construction 
Co. Ltd., was incorporated in the year 1929. 
On 31st December 1930, Probodh Chandra 
Chakravarty (the respondent in theso two 
appeals) for self and on behalf of the House 
of Labourers Ltd., executed a promissory 
note for Rs. 10,000 with interest at 12 per 
cent, per annum with half yearly rests in 
favour of a company known as the Rice and 
Oil Mills Ltd., Comilla. On 15th December 
1931, the Steel Construction Co., took over 
the assets and liabilities of the House of 
Labourers Ltd. and at about the same time 
the Rice and Oils Mills Co. was converted 
into a company called the New Standard 
Bank Ltd. (the appellant in theso two ap- 
peals). On 23rd September 1932 an order was 
made by the original side of this Court for 


winding up of the Steel Construction Co., e 
and a liquidator was appointed. On 28th 
November 1932 Probodh for himself and on 
behalf of the Steel Construction Co., jointly 
borrowed from the appellant bank Rs. 1891 
on a promissory note agreeing to pay interest 
at the rate of 12 per cent, with half yearly 
rests. On 23rd December 1932 the appellant 
bank filed a claim before the liquidator of 
the Steel Construction Co. for rs. 1891-10-0 
as the money due to them from the said 
company on the handnote up to 28th Novem- 
ber 1932. They also in this claim included 
Rs. 12,147-11-0 due to them from the House 2 
of Labourers Ltd. on the promissory note 
dated 2lst December 1930 upto 28th Novem- f 
her 1931 stating that this amount was men- 
tioned in the balance sheet of the Steel 
Construction Ltd., as due to them from the 
said company. On the next day by a resolu- 
tion of the House of Labourers Ltd. Probodh 
a director of the said company was authorised 
to renew the handnote dated Sist December 
1930 in favour of the appellant bank. 

On 25th December 1932 Probodh for self 
and as director of the House of Labourers 
Limited executed a renewed handnote for 
Rs. 12,270 in favour of the appellant bank, 
the interest stipulated being the same as in 
the original handnote. On 1st May 1933 the g 
operation of the order for winding up the 
Steel Construction Co. was stayed on certain 
conditions and a reconstruction scheme of 
the said company was approved by the 
original side of this Court. On 2lst Septem- 
ber 1933, the House of Labourers Ltd. exe- 
cuted a conveyance assigning its assets and 
liabilities in favour of the Steel Construction 
Company. In April 1984 the House of 
Labourers Ltd., went into voluntary liquida- 
tion and Probodh was appointed liquidator. 
On 5th June 1934, the reconstruction scheme 
of the Steel Construction Company was 
revoked and the proceedings for winding up 
of the said company were revived. On 5th 
October 1934, Probodh as liquidator of the 
House of Labourers Ltd., instituted a suit 
(suit No. l) in the Court of the Subordinate 
Judge of Comilla for possession of the pro- 
perties conveyed on 2lst September 1983 on 
declaration that the assignment was void. 
This suit has been subsequently transferred 
to the original side of this Court and is still 
pending. On 27th November 1935, the appel- 
lant bank instituted a suit (suit No. 61) 
against Probodh and the liquidator of the 
Steel Construction Co. Ltd. in the Court of 
the Subordinate Judge of Comilla for reco- 
very of Rs. 26S5-10-6 due on the handnote 
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a dated 28th November 1932. On 9th December 
1935 Peerless Tea Company Ltd., a creditor 
of the Steel Construction Company obtained 
leave under s. 153, Companies Act, to convene 
a meeting of the creditors and shareholders 
of the Steel Construction Company for con- 
sideration of a fresh reconstruction scheme 
of the said company. The material portions 
of this proposed scheme are as follows : 

11. The new Standard Bank Limited are entitled 
to a sum of Rs. 16,000 or thereabouts to be paid in 
the manner following : 

By allotment to them of fully paid up shares in 
the company to be issued in accordance with this 
scheme to the face value of Rs. 12,000. By assign- 
k ment of debts to the amount of Rs. 4000. 

**••••••• 

(14) The amount due to the respective creditors 
and the debts due from the debtors shall be ascer- 
tained by the company but in case of any difference 
it will be referred to Mr. R. Roy whose decision 
shall be final. 

On 2nd January 1936 the appellant bank 
instituted a suit (Suit No. 62 ) in the Court of 
the Subordinate Judge of Comilla for reco- 
very of Rupees 17,415 against the House of 
Labourers Ltd. and Probodh due on the 
renewed handnote dated 25th December 1932. 
On 1st February 1936 the appellant bank 
authorised their managing director to at- 
tend the meeting ordered to be convened on 
c 9th December 1935 for consideration of the 
proposed reconstruction scheme of the Steel 
Construction Co. Ltd. with the following re- 
servations : . . 

(a) That the New Standard Bank Ltd. does not 
give up their claim against the House of Labourers 
Ltd. in liquidation and another relating to which a 
suit is pending in the First Subordinate Judge’s 
Court, Comilla; and (b) That this scheme is not to 
be regarded as novation of contract or as a discharge 
so far as the joint debtor with Steel, Construction 
Co. Ltd. to New Standard Bank Ltd. is concerned. 

These reservations however were not pres- 
sed by the managing director of the appel- 
lant bank at the meeting of 9th February. 
On 6th May cl. (ll) of the proposed scheme 
d was unanimously amended and a scheme of 
construction with certain modifications was 
approved. The material portions of this 
scheme are : 

(1) The winding up will be set aside. 

(2) The company will be carried on under a 
Board of Directors consisting of five Directors of 
whom three will be nominated by the New Standard 
Co. Ltd., one by the Peerless Tea Co. Ltd., the re- 
maining will be elected from the shareholders of 
the Company from amongst themselves. 

(3) The Company shall appoint the New Standard 
Bank Ltd., as its Managing Agents for a term of 
ten years. 

* + m m 

(11) The New Standard Bank Ltd. are entitled to 
•a sum of Rs. 16,000 or thereabouts to be paid in the 
manner following: 
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By allotment to them of fully paid up shares in 
the company to be issued in accordance with this 0 
scheme to the face value of 3/4th of the debt as 
ascertained not exceeding Rs. 12,000. 

By assignment of debts to the l/4th of the 
amount of the debt as ascertained not exceeding 
.... Rs. 4000. 

* * * x * 

(14) The amount due to the respective creditors 
and the debts due from the debtors shall be ascer- 
tained by the company but in case of any difference 
it will be referred to Mr. R. Ray whose decision 
shall be final. 

(14a) Pending the allotment of new shares and 
the election of the Board of Directors Messrs. 

J. C. Bhattacherji, B. K. Dutta, J. A. Graham, 

N. C. Dutta and Madhusudan Sen Gupta, Retired 
Superintendent Engineer, be appointed to carry out 
the scheme with a provision that three of them will 
form a quorum and that in case of any casual / 
vacancy the continuing numbers will be entitled to 
fill up the vacancy from amongst the creditors. 

On 15th June 1936 this scheme was sanc- 
tioned by this Court on its original side. 
Thereafter the appellant bank received Rs. 
16,000 in accordance with this scheme. On 
17th July 1937 the appellant bank filed an 
application on the original side of this Court 
for leave to proceed with Suit No. 62 pending 
in the Court of the Subordinate Judge of 
Comilla against both the defendants in that 
suit for recovery of the balance after deduct- 
ing the amount paid to them in accordance 
with the reconstruction scheme. This appli- 
cation was dismissed by Lort-Williams J. 3 
on 10th August 1937, on the ground that the 
appellant bank agreed to the scheme with- 
out any reservation of any further claim 
against the House of Labourers Ltd. and 
that the scheme was accepted as a final 
liquidation of the claims of the bank both 
against the Steel Construction Co. Ltd., and 
the House of Labourers Ltd. 

An appeal against this order by the ap- 
pellant bank was dismissed. In accordance 
with this order the House of Labourers 
Ltd. were struck off from the category of 
the defendants in the Suit No. 62 and the 
appellant bank amended their plaint by h 
limiting it to the recovery of Rs. 5519-12-0 
from Probodh alone being the balance due 
to them after deducting Rs. 11,895-4-0 re- 
ceived by them on account of the claim in 
this suit in accordance with the scheme of 
reconstruction. The Steel Construction Co. 
were also struck off from the category of 
the defendants in Suit No. 61. In this suit 
also the appellant bank amended their claim 
by limiting it to recovery of Rs. 835-2-0 
against Probodh alone being the balance due 
to them after deducting Rs. 1850-8-6 paid to 
them in accordance with the reconstruction 
scheme. The suits were then contested by 
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Probodh. The trial Judge has held that the 
a debt which is the subject-matter of Suit 
No. 62 was not put an end to by any nova- 
tion of contract. He has also held that the 
liability of Probodh in both the suits was 
extinguished by acts which happened after 
the institution of these suits namely, satis- 
faction in pursuance of the final scheme of 
composition sanctioned by this Court on its 
original side. He accordingly dismissed both 
the suits. Hence these two appeals by the 
plaintiff bank. 

Section 62, Contract Act, deals with one 
mode of discharge of contract by consent, 
namely, novation. By this section if the 
b parties to a contract agree to substitute a 
new contract the original contract is dis- 
charged. This may happen if the parties 
agree to substitute a new contract either be- 
tween themselves or between different par- 
ties the consideration being the discharge of 
the old contract. Whether all rights and 
liabilities under the old contract have been 
extinguished by novation is a question of 
fact depending on the circumstances of each 
case. In each case the question is not only 
whether a new debtor has consented to as- 
sume liability but whether the creditor has 
agreed to accept his liability in substitution 
c of the liability of the original debtor. In 15 
Cal 319, 1 this Court held that S. 62, Contract 
Act, does not apply where the agreement to 
substitute a now contract for the original 
one is made after the breach of the original 
contract. The actual language of the section 
seems to limit its operation to cases before 
the breach of the contract. The section en- 
acts that in the circumstances laid down in 
it “the original contract need not be per- 
formed.” This implies that the performance 
of the same could still be required. In the 

case referred to above this Court observed : 

Section 62 is but a legislative expression of the 
common law; and its provisions do not apply after 
( l there has been a breach of the original contract. 

Since this decision, however, there has been 
a good deal of controversy as to the scope of 
this section. In 29 M L ,t 125 3 Sesliagiri 
Aiyar J. was not prepared to dissent from 
the view taken by the Calcutta High Court 
in the above case. But Kumaraswamy Sas- 
tri J. was unable to seo any grounds for 
introducing tho principles of common law in 
construing the sections of the Contract Act. 
According to him thoro was 

no reason why after breach the parties should not 
agree to vary the terms or why a plaintiff who con- 

1. (' 88 ) 15 Cal 319, Monohar v. Thakurdas. 

2. (’1C) 3 A I R 1916 Mad 823 : 29 I C -119 : 29 

MLJ 125, Ramih Bagavathar v. Somasi Ambalam. 
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sents to such variation should not be held bound 
by the terms of his agreement. 

Later on in 45 Mad 180, 3 Ayling Offg. C. J . 
and Odgers J. approved of the remarks of 
Kumaraswamy Sastri J. and dissented, from 
the views of the Calcutta High Court as ex- 
pressed in the above case. In 63 Cal 194 4 our 
learned brother Panckridge J. referring to 
15 cal 319 1 observed as follows : 

I think that if one does not go beyond the actual 
language of S. 62 there is something to be said for 
this view : “Parties to the contract” ordinarily 
signifies parties to an existing contract rather than 
parties to a contract that has already been dis- 
charged by breach. I find some difficulty,. however, 
in applying this principle to a debt, for it appears 
strange if the mere failure to pay an outstanding 
debt on demand brings the case out of the scope of / 

S. 62. 

To these observations it might have been 
added that the section uses the words “the 
original contract need not be performed, * 
implying thereby that the stage contemplated 
by the section is the one at which perfor- 
mance of the original promise could yet be 
required. Section 41 deals with another mode 
of discharge of contract. Under this section 
the contract is discharged if the promisee 
accepts performance from a third person 
other than the promisor. This section requires 
actual performance and failing short of nova- 
tion does not absolve the debtor from liability, g 
Whatever difficulties there might have been 
in applying the provisions of S. 62, Contract 
Act, it is beyond ail controversy that where a 
breach of contract has taken place the cause 
of action that arises from the breach may be 
discharged by accord and satisfaction. Ac- 
cord is the agreement that the debtor shall 
pay and that the creditor shall accept some- 
thing in satisfaction of the cause of action. 
Satisfaction is the aotual execution of suoh 
agreement. 

Accord and satisfaction is tho purchase of a re- 
lease from an obligation whether arising undor a 
contract or tort by means of any valuable considera- 
tion not being the aotual performance of the obli- 
gation itself. The aocord is the agreement by which n 
obligation is discharged and the satisfaction is the 
consideration which makes the agreement operative: 
(1933) 2 KB 6165 at pp. 643-44. 

By s. 63 , Contract Act, every promisor 
may dispense with or remit wholly or in part 
tho performance of tho promise made to him 
or may accept instead of it any satisfaction 
which ho thinks lit. This section makes a 

3. (*22) 9 A I R 1922 Mad 314 : 67 I 0 905 : 45 
Mad 180 : 43 M L J 236, K. M. P. R. N. M. Firm 
v. P. Purumal Chetty. 

4. (’36) 63 Cal 191 : -40 C \V N SOS, Brijmohan v. 
Mahabir. 

5. (1933) 2 K B 616 : 102 L J lv B 775 : 149 L T 
515, British Russain Gazette and Trade Outlook 
Ltd. v. Associated Newspapers Ltd. 
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a wide departure from the English law inas- 
much as it does not refer to any agreement 
and valuable consideration. It should not, 
therefore, be enlarged by any implication of 
English doctrine: 55 I A 154° at p. 160. Before 
the institution of the two suits out of which 
these appeals arise the appellant bank in- 
cluded in their claim before the liquidator of 
the Steel Construction Co. the two debts for 
recovery of which these two suits have been 
brought. So far as the debt due on the hand- 
note executed by the Steel Construction Co. 
Ltd., was concerned, the plaintiff bank were 
the creditors of the said company. So far as 
the other handnote is concerned they were 
b the creditors of the House of Labourers Ltd. 
but they included the debt due on this hand- 
note in their claim as this debt was men- 
tioned in the balance sheet of the Steel 
Construction Co. Ltd. In the suit to recover 
the debt due on the promissory note executed 
by the House of Labourers Ltd. they did not 
implead the Steel Construction Co. as defen- 
dants. In the scheme proposed by the Steel 
Construction Co. Ltd., on 9th December 1935, 
the company offered to pay Rs. 16,000 by de- 
bentures and assignment of debts on the 
footing that the appellant bank were entitled 
to a sum of Rupees 16,000 or thereabouts and 
c that the amount of the debt due to them 
would be ascertained by the company and in 
case of any difference the decision of the 
liquidator would be final. 

The appellant bank were not at first will- 
ing to accept the offer so far as the debt 
which was the subject-matter of suit No. 62, 
namely, the debt due from the House of 
Labourers Ltd., was concerned. They also 
were not willing at first to give up their 
claim against Probodh in Suit No. 61. When 
the proposed reconstruction scheme of the 
Steel Construction Co. which included the 
above-mentioned offer by the company to 
d the appellant bank, came up for considera- 
tion at the meeting ordered to be convened 
under S. 153, Companies Act, Managing Direc- 
tor of the appellant bank who was deputed 
by the appellant bank to represent them at 
the said meeting accepted without any reser- 
vation the amendment of the original pro- 
posal as indicated in para. 11 of the scheme 
■ sanctioned by the Court. The amount due to 
the appellant bank was, thereafter, ascer- 
tained by the liquidator and the appellant 
bank received 1 Rs. 16,000 without any reser- 
vation in full satisfaction of their claims in- 

€. (’28) 15 A I R 1928 P C 99 : 108 IC 678 : 9 Lah 

510 : 55 I A 154 (P G), Chunna Mal-Ram Nath v. 

Mulchand Ram Bhagat. 


eluding their claim in the two suits Nos. 61 and e 
62 . It is clear from the facts and circumstances 
of the present case that although Probodh 
was a joint promisor in the two handnotes 
in suit he was not at all personally bene- 
fited by any of these two loans. It is also 
clear that on account of this fact the two 
debtor companies took upon themselves the 
entire liability of these two handnotes and 
the Steel Construction Co. Ltd. having taken 
over the liabilities of the House of Labourers 
Ltd. paid Rs. 16,000 in full satisfaction of all 
claims of the appellant bank including the 
claims of the two handnotes in suits. 

Much reliance was placed by the appel- 
lant upon ( 1875 ) 10 Ch A 211 . 7 That was / 
a case under the Bankruptcy Act. The ap- 
pellant bank were not the creditors of the 
Steel Construction Co. Ltd. in respect of the 
debt due on the handnote executed by the 
House of Labourers Ltd. This debt there- 
fore could not have been affected by any 
scheme under s . 153 , Companies Act. But the 
appellant bank agreed without any reserva- 
tion to receive from the Steel Construction 
Co. Ltd. a certain amount in satisfaction of 
this debt. They also agreed to receive a 
certain amount without any reservation in 
full satisfaction of their debt due from the 
Steel Construction Co., Ltd. The facts of g 
this case therefore are clearly distinguish, 
able from the case in ( 1875 ) 10 Ch A 211. 7 The 
appellant bank received without any reser- 
vation Rs. 11 , 895 - 4-0 in full satisfaction of 
their debt due on the handnote executed by 
the House of Labourers Ltd. Assuming that 
this did not amount to discharge of the debt 
by novation it certainly amounted to dis- 
charge of the debt under s. 41, Contract Act. 
The appellant bank also received without 
any reservation Rs. 1850 - 8-6 in full satisfac- 
tion of the debt due on the handnote execu- 
ted by the Steel Construction Co. Ltd. Thi3 
amounted to discharge of the cause of action h 
in suit No. 61 under s. 63, Contract Act. 
Under the English law, accord and satisfac- 
tion made by one of several parties jointly 
liable or jointly and severally liable to the 
same creditor for the same debt discharges 
the claim of the creditor against all (Leake 
on Contract, Edn. 8, pp. 683-6S4). There is 
no reason why this principle would not 
apply to cases of joint and several liability 
under s. 43, Indian Contract Act. This is 
indeed a principle of general application and 
can be traced to the doctrines of the Roman 
law. In Roman law : 

7. (1875) 10 Ch A 211: 44 L J Bk 34: 31 L T 745: 

23 W R 251, Ex parte Jacobs; In re Jacobs. 
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Obligation of this sort went by the name of cor- 
a reality or solidarity. Such an obligation bound 
each promisor for the whole. And yet though there 
might be two obligations, one thing only turned on 
them. If therefore any one paid what was due he 
put an end to the obligation of all, and set all free. 
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In such an obligation two or more persons 
were liable for the whole, but it was due 
only once, so that if the sum due was once 
paid, the whole was ended. Each debtor 
might be compelled to pay the whole or any 
part of the debt. If one of the debtors paid 
the whole or part of the debt, the other 
debtors were wholly or pro tanto released. 
But when a debtor was released by a cause 
that did not affect the joint obligation (as 
b if he was made captive and enslaved), the 
other debtors were not to any extent released. 
In Roman law these cases fell into two 
groups, the essential difference being that 
in classical law, in one group the bringing 
of an action by, or against, one, barred or 
released, all the others. In other group 
roughly speaking, only satisfaction ended 
the obligation. To the first group the name 
correality was applied, the second case was 
commonly called simple solidarity. Anything 
which completely destroyed a correal obliga- 
tion as to one debtor, without affecting his 
personality (as St. Paul puts it, destroyed 
c the debt, but not the debtor) destroyed it 
altogether. In both the cases of correality 
and solidarity, whether there was one obliga- 
tion, or more, there was at any rate only 
one thing due. One sum of money due and 
there was a very ancient rule expressed in the 
maxim non bis in idem — the same thing — 
must not be claimed twice. 

As the appellant bank after the institution 
of the two suits adjusted the claims in the 
two suits at certain amounts without any 
reservation and as the adjusted claims have 
been paid in full further claims against Pro- 
bodh in theso two suits are no longer main- 
d tainable. The learned Subordinate Judge 
was therefore right in holding that the two 
debts for enforcing which the two suits, viz., 
Nos. Gi and G2 were instituted had been dis- 
charged and the plaintiff bank were not en- 
titled to recover anything from Pj,*obodh. 
The appeals therefore fail and are dismissed. 
There will be no order as to costs in the 
appeals. The cross-objections are not pressed 
and are therefore dismissed hut without 
costs. 

K.S./r.k. Appeals dismissed. 


v. 

Smt. Binodamoyee Dassi w/o Abinash 
Chandra Ghosh , Plaintiff and others 

— Bespondents. 

Appeal No. 103 of 1938, Decided on 25th J illy 1941. 

(a ) Civil P. C. (1908), S. 11— Right of decree- 
holder obtained on attachment is claim under 
judgment-debtor. . t 

Attachment does not create any specific charge on 
the property attached. It does not by itself give the 
attaching decree-holder in strictness a title to the 
attached properties but it is the basis of the decree- / 
holder’s right to assert his judgment-debtor’s inte- 
rest in the property attached and the right created 
in favour of the decree- holder by attachment is a 
claim under the judgment-debtor within the mean- 
ing of S. 11 : (’31) 18 A I R 1931 P C 114 and (’24) 

11 AIR 1924 Cal 744, Bel. on ; (’28) 15 AIR 1928 
Cal 130, Doubted. [P 95c} 

(b) Res judicata — Co-defendants — Essentials 
for applicability of doctrine stated. 

The limits within which the doctrine of res judi- 
cata should be applied as between co-defondants are 
these : (a) that the co-defendants were necessary or 
proper parties in the former suit; (b) that there was 
a conllict of interest between them; (c) that there 
was a necessity to decide that conflict in order to 
give the plaintiff appropriate relief, and (d) that 
there was a decision of the question between the co- q 
defendants : (’31) 18 A I R 1931 P C 114; (’32) 19 
AIR 1932 P C 161 and (’35) 22 A I R 1935 P C 
139, Foil. [P 95e] 

In execution of a decree against B and C, pro- 
perty of A was attached on the ground that Band G 
had obtained rights under a gift deed executed by.4. 
,.4’s claim was allowed whereupon the decree-holder 
filed a suit against -4 impleading B and C also as 
pro forma defendants; but they did not appear. It 
was hold in that suit that *4’s life interest passed to 
B and C under the gift and that it was liablo to be 
sold in execution of the decree. Subsequently .4 filed 
a suit that the gift was fraudulent, inoperative and 
void against tho decree-holder ami B and C. It was 
contended that the suit as against B and C was 
barred by res judicata by the decision in tho suit by 
the decree-holder. It was not known whether Band 
C were party to the claim caso by A : U 

■ Held that on these facts it could not be said that 
tho present suit was barred byres judicata. [P 95<;] 

(c) Civil P. C. (1908), O. 21, R. 63 — Judg- 
ment-debtor not party to claim allowed — Order 
cannot be said to be against him — Decree- 
holder is entitled to file suit — Judgment-debtor 
may not be necessary party. 

An order in a claim case is conclusive as against 
tho party against whom it is made. It is conclusive , 
only ns regards tho properties which arc tho subject- 
matter of the claim. Where a claim is allowed but 
the judgment-debtor is not a party to the claim 
case it cannot be said that tho order in the claim 
case is against the judgment-debtor. [P 95«\ J] 
The attaching decree-holder is tho person against 
whom the order in the claim case is made. Ho is, 
therefore, entitled in a suit under O. 21, R. 63 to 
establish the right which he claims to the property 
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attached. In such a suit the judgment-debtor may 
° not be a necessary party. [P95/, g ] 

(d) Res judicata — Difference between doctrine 
of res judicata and estoppel, explained. 

The doctrine of res judicata no doubt resembles 
the doctrine of estoppel in some respects; but the 
two are materially different. The former prohibits 
the Court from entering into an inquiry at all as to 
a matter already adjudicated upon, while the latter 
prohibits a party after the inquiry has already been 
entered upon, from proving anything which would 
contradict his own previous declaration or acts to 
the prejudice of another party who relying upon 
those declarations or acts, has altered his position : 
8 All 324, Expl. [P 98a, 6J 

. (e) Civil P. C. (1908), S. 60 — “Property” — 
All interests in properties available to judg- 
ment-debtor can be attached. 

. The word ‘property’ in S. 60 is used there in a 
& very wide sense. All the interests in the properties 
which are available to the judgment-debtor for his 
benefit can be seized in execution. Even if the pro- 
perty does not belong to the judgment-debtor if he 
has acquired any right or power in respect of the 
same which can be sold by him for his benefit, such 
right or power will be seizable property within the 
meaning of the section : (’24) HAIR 1924 Cal 
744, Bel. on. [P 99a] 

Benoyendra Prosad Bagchi and Amiya Prasad 
Maiira — for Appellant. 

Gopendra Nath Das and Kshitindra Kumar 
Mitra — for Respondents. 

Nasim Ali J. — The following genealogy 
about which there is no dispute will explain 
the facts of the case * 

e i i i 

Abinas Khelaram Nibarn 

(died in (died in . (died in 

n 1315 B. S.) Kartio Falgoon 

1326 B. S.) 1336 B. S.) 

' I 

i i i 

Rabi Atul Upen 

/ a (Defendant 1) 

i ~ 

i i i i 

Charu Maitra Rajani Sajani 

(Defendant 2). 

The facts which are not in dispute in this 
appeal are these : Abinash acquired the pro- 
d perties included in soh. Ka of the plaint, 
with his own earnings. As he had no son he 
and his wife liked defendants 1 and 2 very 
much. The latter used to live at the house 
of Abinash during his life-time. After Abi- 
nash’s death Binoda Moyee being an illiterate 
pardanashin lady, the properties inherited 
by her from Abinash were managed and 
looked after by defendants l and 2. On 6th 
Kartic 1826 B. S.=23rd October 1919, a deed 
of gift was executed by Binoda Moyee and 
Nibaran. The material portion of this docu- 
ment is this : 

Recipients of the deed of gift : 

. . . Atul Chandra Ghosh .... and Sri Sajani 
Kanta Ghosh .... 


1 Executant of the deed of gift : 

. . . Binodamoyi Dassi, widow of late Abinas e 
Chandra Ghosh . . . Sri Khelaram Ghosh and Sri 
Nibaran Chandra Ghosh, sons of late Dinanath 
Ghosh, by caste Sadgope . . . 

This deed of gift in respect of the moveable and 
immovable properties mentioned in the schedules 
below is executed to the following effect : 

I am Srimati Binodamoyi Dasi. My husband the 
late Abinash Chandra Ghosh . . . acquired . . . vari- 
ous properties, moveable and immovable . . . with 
his own earnings and when after remaining in pos- 
session and enjoyment of the same, he died leaving 
me as his sole heir, I inherited all those properties 
and have been till now possessing and enjoying them. 
But as I, being a woman, cannot properly manage 
these properties, you, two have been protecting and 
managing the properties since the death of my hus- 
band and if you had not managed all those proper- 
ties in that way, they would have been destroyed. / 
Moreover, I am highly pleased with you as you hold 
me in great respect and reverence and have been 
assisting me in performing my Bratas, Basanti 
Pooja, and other religious observances. But I have 
only a life interest in all these properties and have 
no authority in law to dispose them of. Sj. Khela- 
ram Ghosh and Sj. Nibaran Chandra Ghosh, the 
elder and the younger brothers, respectively, of my 
husband, are the reversionary heirs, and you, Atul 
Chandra Ghosh, are the son of the said elder brother 
of my husband and you, Sajani Kanta Ghosh, are 
the son of the said younger brother of my husband. 
For these reasons, I, who have got the life-interest 
in the properties, and my husband’s said elder and 
younger brothers, who are the next reversioners we 
three, jointly by this deed of gift make an absolute 
gift of our present and future rights and interests 
in the said properties as also in the properties pur- 9 
chased by myself. From this day you, down to your 
sons, grandsons and other successors-in-interest go 
on enjoying and possessing in great felicity all the 
properties, either left by my husband or purchased 
by me, mentioned in the schedule by exercising all 
kinds of rights therein including the rights of gift, 

sale &c On the strength of this deed of gift 

you go on enjoying and possessing the properties 
either by inducting new tenants therein or by 
evicting old tenants therefrom or by possessing 
them yourselves, after mutating your name in the 
records of the zemindars and of the Collectorate. 

So long as I, Sm. Binodamoyi Dassi, will remain 
alive, you will allow me to reside in the house at 
Kasibati, and will maintain me in a befitting manner 
and to the best of your abilities will perform the 
Bratas and Basanti Pooja etc., according to the 
conventions. You will not be entitled to object to h 
these. The approximate value of the said properties 
gifted away is Rupees Nineteen Thousand Seven 
Hundred and ninetyfive only. (Rs. 19,795). 

I, Sri Khelaram Ghosh and I, Sri Nibaran 
Chandra Ghosh, we two, do hereby make a gift to 
you in conjunction with the said Binodamoyi Dassi, 
of the interest we have in the properties of the 
schedule as future reversioners. At no time shall 
we claim those properties on any ground whatever, 
nor shall our other heirs or legal representatives be 
entitled to do so and even if we or they do, it will 
not be valid. There are ample reasons why a gift of 
those properties should be made to you. Being very 
much pleased with you at your conduct and diligence 
we make a gift of our future rights to you 

This document was registered on 9th 
February 1920. Defendant 3 obtained a decree 
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against defendant 2 in the year 1926 and 
* attached the properties mentioned in Sche- 
dule Kha of the plaint in execution of the 
said decree. 8th September 1936 was fixed 
for the sale of these properties. On 7th Sep- 
tember 1936, Binodamoyee raised the present 
suit in the Court of the Second Subordinate 
Judge at Hooghly for a declaration that the 
deed of gift dated 23rd October 1909 was a 
fraudulent, inoperative and void document. 
Her case in substance is this : She is an 
illiterate old pardanashin lady. She is in- 
capable of personally managing her own 
properties and defendants l and 2 have been 
carrying on the management on her behalf 
b all along. After the death of her husband 
defendants 1 and 2 asked her to execute an 
amukternama in their favour. As she had 
implicit faith in them she agreed to execute 
an amukternama. Defendants 1 and 2 got 
the deed of gift registered by her, repre- 
senting to her that the same was an amuk- 
ternama. She was not aware of the contents 
of the said deed of gift; it was never read 
over to her. She had no independent advice 
at the time when she executed and registered 
the deed of gift. She was all along under 
the impression that the said document was 
an amukternama and that her properties were 
c being managed on the strength of that 
amukternama. She came to know of the 
attachment of the properties in suit on 16 th 
Bhadra last (1st September 1936.) The suit 
was contested by defendant 3. Her case is as 
follows : Binodamoyee executed the deed of 
gift with full knowledge and understanding 
of all its contents out of her own free will 
and on independent advice. Binodamoyee’s 
allegation that she executed the deed of gift 
under the impression that it was an amuk- 
ternama is absolutely false. Ever since the 
execution of the deed of gift defendants 1 and 
2 are in possession of the properties observed 
by the said deed. The trial Judge decreod 
d the suit on 26th November 1937. He declared 
that the deed of gift was a fraudulent, in- 
operative and void document. Defendant S 
presented this appeal in this Court on 15th 
March 1938. 

The first contention on behalf of the appel- 
lant is that the trial Judge was wrong in 
his appreciation of the facts of the case and 
that his decision that the deed of gift is 
fraudulent, inoperative and void is not borne 
out by the evidence on record. The value of 
the properties covered by the deed of gift as 
stated in it is about Rs. 20,000. Binodamoyee 
was about 62 years old at the time when the 
deed of gift was executed by hor. Sho is 
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illiterate and pardanashin. In the deed of e 
gift there is no mention as regards the 
amount which she is to get for her mainten- 
ance from the donees. There cannot be any 
doubt that the gift was an improvident gift. 

She had no independent advice. The writer 
and the attesting witnesses to the deed of 
gift were not called by the appellant to 
prove that the document was read over or 
explained to her or that she understood the 
contents of this document. There is n<? satis- 
factory explanation as to why they were not 
called. The appellant examined one Upen- 
dra Nath Ghosh. This witness said that the 
plaintiff executed a deed of gift, but in his 
cross-examination he stated that he was not 
present at the time when this deed was exe- 
cuted. Binodamoyee in her evidence said 
that she was unaware of the contents of this 
document. The evidence in this case clearly 
shows that she had implicit confidence in 
defendants 1 and 2. Defendants l and 2 ad- 
mittedly were managing the properties at 
the time. Plaintiff’s evidence that defendants 
asked her to execute an amuktearnama for 
the management of her properties is con- 
sistent with probabilities. The trial Judge 
was, therefore, right in believing her evi- 
dence. There is no satisfactory evidence in 
this case to show that defendants 1 and 2 g 
obtained possession of the properties covered 
by the deed of gift on the basis of the alleged 
gift before the properties were attaohed in 
execution of the decree obtained by the 
appellant. I am. therefore, of opinion that 
the deed of gift is void and inoperative and 
that defendants l and 2 did not acquire any 
title to the properties covered by the said 
deed of gift. 

The next contention on behalf of the 
appellant is that in view of certain events 
which have happened since the presentation 
of the appeal in this Court the plaintift s 
claim is now barred by res judicata. The 
subsequent events on which the appellant 
relies are tlieso ; One Sarat Chandra Ghosh 
was added on the petition of the plaintiff as 
a defendant in this suit on 3rd July 1937, 
while this suit was pending before the trial 
Judge on the ground that he had attached 
the kha schedule properties in execution of 
a decree obtained by him against defendants 
1 and 2. Sarat was subsequently discharged 
from the category of the defendants on his 
own application on the ground that ho had 
withdrawn the attachment. After the dis- 
posal of the present suit by the trial Judge 
Sarat again attached kha schedule proper- 
ties. Thereupon, Binodamoyee made an 
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a application under 0.21, R. 58, Civil P. C.,for 
releasing this property from attachment. 
This claim was allowed on 26th February 
1988. Sarat thereafter brought a suit under 
O. 21 R. 63, Civil P. C., in the second Court 
of the Subordinate Judge at Hooghly against 
Binodamoyee. In this suit defendants 2 and 
3 were impleaded as pro forma defendants 
hut they did not appear in this suit. The 
suit of Sarat was contested by Binodamoyee. 
On 5th May 1939, Sarat’s suit was decreed 
by the Subordinate Judge. He found that 
Binodamoyee’s life interest passed by the 
deed of gift to the donees and that this life 
interest was liable to he sold in execution of 
& the decree obtained by Sarat. Binodamoyee 
then preferred an appeal against this decree 
to this Court but this was dismissed for her 
failure to pay the paper hook costs. On these 
facts the argument on behalf of the appel- 
lant is this : The decision in Sarat’s suit 
operates as res judicata between the plaintiff 
and defendant 3 inasmuch as (a) defendant 3 
claims under «. defendants 1 and 2, and (b) it 
has been decided finally that defendants 1 
and 2 have acquired life interest in the pro- 
perties in schedule kha by gift from the 
plaintiff. 

Attachment does not create any specific 
c charge on the property attached. It does not 
by itself give the attaching decree-holder in 
strictness a title to the attached properties 
but it is the basis of the decree -holders’ right 
to assert his judgment-debtors’ interest in 
the property attached : 51 cal 548. 1 I see no 
reason why this right created in favour of 
the decree-holder by attachment cannot be 
considered as a claim under the judgment- 
debtor within the meanin of S. 11, Civil P.C. 
To hold otherwise would produce the result 
that the unsuccessful claimant in the former 
suit would be able to re -agitate the same 
dispute with the judgment-debtor as soon as 
the judgment -debtors* property is attached 
d by a creditor by the simple device of insti- 
tuting a suit against the judgment-debtor 
and the attaching creditor. It may be that 
this view is not consistent with the decision 
in 55 Cal 448. 2 But the authbrity of that case 
has been very much shaken by the decision 
of the Judicial Committee in 58 I A 158. 3 

The plaintiff and defendants 1 and 2 were 

1. (’24) 11 AIR 1924 Cal 744 : 83 I C 233 : 51 Cal 

548 : 39 C L J 418,Najimunnessa Bibi v. Nachar- 

uddin Sardar. „ 

2 . (’28) 15 A I R 1928 Cal 130 : 105 I C 647 : 55 

Cal 448 : 32 C W N 248, Rukeya Banu v. Nazira 

Ban a. » ■ 

3 . (’31) 18 A I R 1931 P C 114 : 132 I C 598 : 58 

I A 158 : 53 All 103 (PC), Muni v. Tirloki Nath. 


co-defendants in Sarat’s suit. The limits 

& 

within which the doctrine of res judicata 
should be applied as between co-defendants 
are these : (a) that the co- defendants were 
necessary or proper parties in the former 
suit; (b) that there was a conflict of interest 
between them; (c) that there was a neces- 
sity to decide that conflict in order to give 
the plaintiff appropriate relief; and (d) that 
there was a decision of the question between 
the co-defendants. See cases in 58 I A 158, 3 
59 I A 247 4 and 62 I A 224. 6 An order in a 
claim case is conclusive as against the party 
against whom it is made. It is conclusive 
only as regards the properties which are the 
subject-matter of the claim case. Order 21, / 
R. 63 authorises the party against whom an 
order in the claim case is made to institute 
a suit to establish the right which he claims 
to the property attached. Where a claim is 
allowed but the judgment-debtor is not a 
party to the claim case it cannot be said 
that the order in the claim case is against 
the judgment-debtor. The petition of Bino- 
damoyee under O. 21, R. 58 is not before us 
and we do not know whether defendants l 
and 2 were parties to the claim case. Where 
a claim is allowed the attaching decree- 
holder is the person against whom the order 
in the claim case is made. He is therefore g 
entitled in a suit under O. 21, R. 63 to estab- 
lish the right which he claims to the property 
attached. In such a suit the judgment-debtor 
may not be a necessary party. But whether 
he is a proper party in such a suit would 
depend upon the pleadings. The pleadings, 
however, are not before us. 

On the materials before us it is not possi- 
ble to determine whether the decision in 
Sarat’s suit operates as res judicata between 
the plaintiff and the defendants 1 and 2. The 
result therefore is that this appeal is allow- 
ed. The decree of the trial Judge is set aside. 
The finding of the trial Judge that the deed k 
of gift executed by the plaintiff in favour of 
defendants l and 2 is void and inoperative 
is affirmed. The case is sent back to the trial 
Judge in order to enable him to determine 
the question whether the decision in Sarat 3 
suit operates as res judicata between the 
plaintiff and defendants l and 2 after taking 
such evidence as the parties may choose to 
adduce on this point. If the t rial Judge finds 

4 (’32) 19 A I R7l932Tc 161 : 137 I C 328 : 10 

Rang 322 : 59 I A 247 (PC), Maung Sein Done v. 

Ma Pan Nyun. 

5 (’35) 22 A I R 1935 P C 139 : 157 I C 485 : 14 

Pat 611 : 62 I A 224 (PC), Kedar Nath Goenka v. 

Ram Narain Lai. 
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that the said decision operates as res judicata 
® between the plaintiff and defendants l and 2 
the suit will be dismissed. Otherwise the 
suit will be decreed. Costs in this appeal 
will abide the result. Hearing fee is assessed 
at ten gold mohurs. 

Pal J. — I agree. But I would like to add 
a few words on the question as to whether 
the claim of defendant 3 in the present suit 
is a claim under defendants 1 and 2. The 
English law on the point is summarised 
thus in Halsbury’s Laws of England : 

A judgment inter partes raises an estoppel only 
against the parties to the proceeding in which it is 
given, and their privies, i. e., those claiming and 
deriving title under them. 

0 Later on the learned author says : 

An execution creditor is not a privy to the debtor 
and is not bound by an estoppel which prevents the 
debtor from denying the title of a third person who 
has in fact no property in the goods. 

The following cases are relied on as sup- 
porting this proposition : (1859) 4 H & N 660,° 
(1829) 9 B & C 577, 7 (1886) 18 Q B D 451. 8 (1829) 

9 B & c 577 7 was an action of trover brought 
by the plaintiff (against whom a commission 
of bankrupt had issued) against his assignees 
to recover goods which they had, as such 
assignees, sold. It appeared that the plaintiff 
himself had assisted the assignees by giving 
directions as to the sale of the goods and 
c that, after the issuing of the commission, he 
gave notice to the lessors of a farm which 
he held that ho had become bankrupt and 
that he was willing to give up the farm and, 
in consequence, the lessors received the lease 
and accepted possession of the premises. In 
the present action his case was that the 
commission of bankrupt was invalid as he 
was not a trader within the moaning of the 
statute. Two questions arose for decision: (l) 
Whether the plaintiff was estopped from 
disputing the validity of the commission 
under which the defendant acted; (2) if ho 
■was not, whether the commission was valid. 
d The second was a question juris positivi and 
depended entirely upon the construction of 
the then Bankrupt Statutes (31 & 35 Hen. VIII 
c. 4; 13 Eliz. c. 7; 1 Jac. I c. 15; 21 Jac. I, c. 19; 
6 Geo. IV, c. 1G). On a construction of those 
statutes, it was hold that the plaintiff was not 
a trader and consequently was not liablo to 
bo adjudged bankrupt. On the first question 
also it was hold that so far as the defendants 
(commission of bankrupt) was concornod 

6. (1859) 4 H & N G60 : 28 L J Ex 322 : 5 Jur (NS) 

520 : 1 F & F 447 : 118 It It 672, Riohards v. 

Johnston. 

7. (1829) 9 B & C 577, Heano v. Rogors. 

8. (1886) 18 Q B D 451 : 56 L J Q B 293 : 56 L T 

591 : 35 W It 355, Richard v. Jonkins. 
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the plaintiff was not in any way estopped. t 
Bayley J. observed : 

There is no doubt but that the express admission 
of a party to the suit or admission implied from his 
conduct, are evidence, and strong evidence, against 
him, but we think that he is ... . not estopped or 
concluded by them unless another person has been 
induced by them to alter his condition. In such a 
case the party is estopped from disputing their 
truth with respect to that person and those claim- 
ing under him and that transaction; but as to third 
persons he is not bound. It is well established rule 
of law that estoppel binds parties and privies and 
not strangers. 

In (1859) 4 H & N 660, 6 one William John- 
ston obtained a decree against R. H. Martin 
and in execution of this decree certain pieces 
of furniture were seized on 18th October 1858, f 
by the Sheriff under a writ of fi fa. One 
George Richards, an auctioneer residing in 
London, laid claim to the furniture and prov- 
ed that in May 1858, one Hord, father-in-law 
of Martin, applied to him for a loan, and 
offered a bill of sale of the furniture at Rose 
Cottage, Stevenage. Richards went down 
to Stevenage and there in the presence of 
Martin, a bill of sale of the goods in ques- 
tion was duly executed by Hord on 27 th May 
and registered on 1 st June 1858. Martin 
stated to Richards that the furniture were 
Hord’s and went with Hord before a Magis- 
trate where Hord in Martin’s presence made g 
a statutory declaration, that the goods were 
his (Hord’s) own property. The execution 
creditor (the defendant) proved in this case 
that the furniture seized had been sold and 
supplied by him to Martin and were seized 
under the fi fa against Martin at his suit. 
Upon this evidence the learned Judge asked 
the jury, (l) whether there had been any 
dealing between Hord and Martin so as to 
make the furniture the property of Hord as 
between himself and Martin ; and (2) if not, 
whether in point of fact there had been an 
actual transfer of the goods from Martin to 
Hord. The jury found that there has been 
no actual transfer from Martin to Hord. ** 
The case was decided in favour of the credi- 
tor. Pollock, C. B. said : 

A sheriff who comes to seize the goods of a deb- 
tor armed with a writ of execution in favour of a 
creditor, is not bound by estoppels whiok might 
have prevented the debtor himself from olaiming 
tho goods. 

Martin, B. observed : 

Thoro is no doubt but that Martin stood by and 
assonted while his father-in-law assigned the goods 
to tho claimant, who lent his money and took the 
assignment honestly. But Martin was no party to 
tho assignment. There was therefore only a title by 
estoppel as against him ... . It is dear that, if an 
action of trover had been brought against Martin 
by tho present claimant, Martin would have been 
estopped. But no authority has been cited to shew 
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that a judgment-creditor is party or privy to the 
•• acts of the judgment debtor. The fi fa directs the 
Sheriff to seize the goods of the debtor. The Sheriff 
is a stranger to the debtor and the only question 
for him is — Are these goods the goods of the debtor 
or not ? . . . . We must say that the Sheriff and 
the execution creditor are not bound by the estop- 
pel which would affect the execution debtor. 

* Watson, B. and Channel!, B. also took the 
same view. Watson, B. observed : 

Though Martin may be estopped, there was no 
transfer of any kind, no pretence of any transfer 
from Martin to Hord : therefore the property did 
not pass at all. 

Channel, B. said : 

Whatever may have been the case as against 
Martin, there was no estoppel which could prevail 

• against the execution creditor. 

In course of the hearing of this case 
Martin, B. is reported to have observed that 
the execution creditor claims adversely to his 
debtor, and Pollock C. B. enquired if there 
was any authority that an execution creditor 
could not claim any property which the execu- 
tion debtor had disabled himself from claim- 
ing: (1886) 18 QBD 451: 8 LORD ESHER, M.R., 

Bowen L. J. and Fry L. J. In this case 
the defendant, the execution creditor having 
recovered a judgment against one Williams, 
took out execution against him and certain 
goods found to be in his possession were 
seized by the sheriff under a fieri facias 

* issued upon the judgment. The plaintiff 
claimed those goods as belonging to him. It 
appeared that the plaintiff had prior to 1884 
made a demise of a brick field and had let 
therewith certain personal chattels to the 
debtor, Williams. These personal chattels 
wore the goods seized. The plaintiff became 
bankrupt in 1884 but did not inform the 
trustees in bankruptcy that he owned these 
goods. The debtor, Williams, the tenant of 
the brick field yard, being unaware of the 
plaintiff’s bankruptcy continued to pay him 
money for the hire of the goods. The case of 
the plaintiff was that though as result of his 

4 bankruptcy the property in the goods would 
vest in the trustee in bankruptcy, his hirer 
was estopped from denying his title as he 
•continued to pay him the hire money even 
after the bankruptcy. The question to be 
•decided in this case was whether the goods 
are the goods of the claimant as against the 
•execution creditor. Assuming that the exe- 
cution debtor was estopped from saying that 
"the goods were not the claimant’s and that 
if the claimant brought an action against 
"the executiC'a debtor in respect of the hire of 
^the goods, the execution debtor would have 
no defence, Lord Esher, M. R. observed : 

Even then there would be merely an estoppel 
between those parties and such an estoppel would 

1942 C/13 & 14 
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give the claimant no real title to or interest in the 
goods. Such an estoppel merely prevents the party 
who is estopped from saying as against some other 
party that the goods do not belong to such other 
party, though in fact they do not belong to him; 
and it only takes effect as between parties and pri- 
vies. If the execution creditor could for this purpose 
be said to claim through and under the execution 
debtor so as to be in privity with him he might be 
estopped. But I do not think he can be said so to 
claim; he claims through and by the law as against 
the execution debtor and not through and under 
him. That appears to me to be the effect of what 
was said by the Judge in (1886) 18 Q B D 451, 8 
though no doubt that case was not on all fours with 
the present. 

Fry L, J. said : 

The question we have to answer is whether the 
goods at the time of the seizure were the property / 
of the claimant as against the execution creditor. 

It seems to me clear that the claimant had at the 
time no property in the goods. At the utmost he 
had only a right by way of estoppel against the exe- 
cution debtor. Assuming that he had that, such 
an estoppel is only effective as between parties and 
privies. In my opinion the execution creditor is not 
a party or privy to the estoppel, and is not bound 
by it. 

It was found in this case that the goods 
were in the possession of the execution debtor 
and therefore prima facie they were his. The 
question in issue was not whether the goods 
were really the execution debtor’s but whe- 
ther they were the goods of the claimant as 
against the execution creditor. The claimant 
therefore was to shew affirmatively that he 
had some title to or interest in the goods as 
against the execution creditor. If it appears 
on the facts that the claimant had no title 
to the goods he must fail. Similarly the fol- 
lowing passage occurs in Bigelow’s Law of 
Estoppel:” 

No privity exists between creditor and debtor; 
there is neither devolution nor subordination of 
rights in the relation ... no privity in law ... for 
the legal relation between debtor and creditor is 
one of antagonism rather than of confidence or of 
mutual dependence, nor by estate, for they have 
none in the debtor’s land. . . The truth is the rela- 
tion of judgment creditors to their debtor s real 
estate is anomalous. They have a lien upon it by 7i 
virtue of statute law, but they have no interest in 
it such as makes them privies in estate with the 

debtor. . 

It may be noticed here that though the 
learned authors referred to above use the 
word “privy” which does not occur in S. 11, 
Civil P C., some of the authorities relied on 
by them in support of the proposition use 
expressions similar to the one used in the 
Civil Procedure Code. Lord Esher for 
example, in (1886) 18 Q B D 451.® says that the 
execution creditor cannot be said to claim 
through and under the execution debtor. 
According to his Lordship, he claims through 
and by the law as against the execution 
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. debtor and not through and under him. All 
a the above cases, it must have been noticed, 
are cases on estoppel. The doctrine of res 
judicata no doubt resembles the doctrine of 
estoppel in some respects ; but the two are 
materially different. The distinction between 
the two doctrines was explained by Mah- 
mood J. in 8 Al/L 324 9 at p. 332. “ That the 
effect of the plea of res judicata” said the 
learned Judge, 

may, in the result, operate like an estoppel, by pre- 
venting a party to a litigation from denying the 
accuracy of the former adjudication, cannot be 
doubted. 

But here the similarity between the two 
rules virtually ends : 

6 Perhaps the shortest way to describe the differ- 
ence between the plea of res judicata and an estop- 
pel is to say that while the former prohibits the 
Court from entering into an inquiry at all as to 
a matter already adjudicated upon, the latter pro- 
hibits a party after the inquiry has already been 
entered upon, from proving anything which would 
contradict his own previous declaration or acts to 
the prejudice of another party who relying upon 
those declarations or acts, has altered his position. 
In other words res judicata prohibits an inquiry in 
limine, whilst an estoppel is only a piece of evi- 
deuce* 

The doctrine of “res judicata” differs from 
“estoppel” chiefly in not resulting from an 
act of party himself but from a decision of 
the Court. An execution creditor while 
c claiming to take in execution a property in 
assertion of his debtor’s title thereto may 
not claim through and under his debtor so 
as to bo bound by his debtor’s acts, and his 
claim may, for this purpose, be adverse to 
the debtor; yet, what ho is claiming to take 
is nothing but his judgment-debtor’s title 
and any determination of that title available 
to the judgment- debtor himself as against 
any claimant will be equally available to 
him. The plea of res judicata is not merely 
a plea of estoppel. It amounts to an asser- 
tion that the very legal rights of the parties 
are such as they have been determined to bo 
d by tho judgment of a competent Court and 
no other Court should proceed to determine 
this again. A matter once formally, decided 
is decided once for all as between tho parties 
to tho decision or as between those claiming 
under them. That which has been delivered 
in judgment must bo taken for established 
truth. In all probability it is true in fact; 
even if not, it is expedient that it should bo 
held as true none the less. Tho operation of 
the doctrino is thus the transformation of a 
question of fact into a question of law. 

Section 11 , Civil P. O., simply requires 

9. (’8G) 8 All 321 : 188G \ W N 101, Sitaram v. 

Amir begum. 
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that the party in the subsequent suit must # 
claim under the party in the former suit. 

Here the execution creditor is claiming to 
assert the very title of his debtor. He claims 
the debtor’s title and nothing else. In my 
judgment he is claiming under his judgment, 
debtor within the meaning of the section. 

The decisions of the Indian Court having 
direct bearing on the meaning and scope of 
s. 11, Civil P. C., seem to take the view that 

the execution creditor while claiming to take 
in execution the property of his judgment- 
debtor claims under him within the meaning 
of the above section. Thus, in A I R 1935 ARB -< 
888 10 (Sulaiman C. J. and Bennet J.) certain 
property was attached by S in execution of 
a decree against R as belonging to R. A suit 
filed by P to which both R and S were 
impleaded for a declaration that he was the 
absolute owner of the property was decreed. 
Subsequently, B, another creditor of R» 
attached the same property in execution of 
his decree and it was purchased by N. P then 
filed another declaratory suit. It was held 
that the question of title decided in prior 
suit was binding on R, and all the subse- 
quent representatives. Sulaiman C. J. ob- 
served that as B attached the property 
subsequently to the decree he must be deem- 
ed to bo a representative of R. Hence the $ 
previous judgment operated as res judicata 
against R and also against his attaching cre- 
ditor B. It was further observed by the 
learned Chief Justice: 

It will bo intolerable for Ram Sewak if all simple 
creditors of Ragkubir were to call upon him to 
prove his title over and over again. 

In A I R 1934 Rang 20G 11 (Dunkley J.) it 
was held that in a suit under 0.21, R. 63, 
Civil P. C., the decree-holder claims under 
his judgment-debtor within the meaning of 
s. 11, Civil P. C. The decree-holdor in such a 
suit’ claims under his judgment-debtor be- 
cause ho is litigating to assert tho title of his 
judgment-debtor to the property, and he ob- h 
tains his right to bring or defend the suit 
through his judgment-debtor: see also AIR 
1936 ALIj 722. 13 These are sufficient autho- 
rities for saying that the execution creditor 
claims under tho judgment-debtor within 
tho meaning of S. ll, Civil P. C., when he 
seeks to seize and sell the property as be- 
longing to his judgment-debtor. The autho- 
rity contrary to this view is to be found in 

10. (’35) 22 AIR 1935 All 888 : 156 I C 387 : 1935 

A L J 1001, Ram Sowak v. Bahai. 

11. (’31) 21 A 1 R 1934 Rang 206 : 151 I C 417, I* 
Tha Lu v. Devanarain. 

12. (*3G) 23 AIR 1936 All 722 : 163 I C 239 : 193b* 
A L J 295, Ramjiwan v. Inder Bahadur. 
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& 55 Cal 448. 2 But the authority of that case is 
very much shaken by the decision of the 
Judicial Committee in 58 I A 158. 3 

In my opinion the question may be ap- 
proached from another view point. Section 60, 
Civil P. C., lays down what properties can 
be taken in execution. The word “property** 
is used there in a very wide sense. All the 
interests in the properties which are avail- 
able to the judgment-debtor for his benefit 
can he seized in execution. Even if the pro- 
perty does not belong to the judgment-debtor 
if he has acquired any right or power in res- 
pect of the same which can be sold by him 
for his benefit, such right or power will be 
k seizable property within the meaning of the 
section : See in this connexion 51 Cal 548. 1 
Assuming that the prior decision will ope- 
rate as res judicata between the present 
plaintiff and the present defendants l and 2, 
defendants 1 and 2 would be entitled to sell 
the property so as to enable the purchaser 
from them to take the plea of res judicata as 
against the present plaintiff. Plea of res 
judicata is not strictly a mere plea of estop- 
pel. The legal rights of the parties are such 
as they have been determined to be by the 
judgment of a competent Court. Conse- 
quently as against the present plaintiff de- 
c fendants 1 and 2 can be said to have acquired 
a saleable interest in the property itself. The 
property can therefore be taken in execution 
by a creditor of defendants 1 and 2. The de- 
cision in 18CWN 954 13 is an authority for 
this view. 

k.S./b.k. Case remanded. 

13 . (’14) 1 AIR 1914 Cal 281 : 20 I C 815 : 19 C L J 
441 : 18 C W N 954, Peari Mohan v. Durlavi 
Dassya. 
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Hindu idol like a juristic person under the English 
system has been vested with the capacity of holding 6 
properties and with the powers of suing or being 
sued ; but it has no physical capacity to sue. The 
shebait of the Hindu idol is its manager in law; 
only he has the right to sue on behalf of the idol, 
for the protection of its interests. The worshippers 
of the idol are interested in the idol and as such 
are interested in the property dedicated to it for its 
maintenance. Their right to sue for the protection 
of the idol’s property is founded upon their own 
interest, viz., the right of worship apart from and 
independent of the idol’s right to sue for the pro- 
tection of its own interests and properties. They 
have no right to exercise the idol’s power of suing : 
Case law referred. [P 103c; P 104a, 5] 

(Points of similarity and difference between a 
minor and a Hindu idol stated; who are all entitled 
to sue on behalf idol and represent it explained by ^ 
Pal J.) [P 103d,e,/; P 112g,7i; P 115g,h; P 116a] J 

(b) Civil P. C. (1908), O. 9, R. 9 — Previous 
suit by person not having power to do so dis- 
missed — No bar to subsequent suit. 

Dismissal for default of a previous suit by a per- 
son having no power to do so (person who had no 
power to sue on behalf of idol) does not bar a fresh 
suit by the idol. [P 104c] 

(c) Civil P. C. (1908), O. 9, R. 9 — Causes of 
action different in previous and subsequent 
suits — Dismissal of previous suit does not bar 
subsequent suit. 

The dismissal of a suit under O. 9, R. 8 does not 
operate in favour of the defendant as res judicata. 

It imposes, however, when read along with O. 9, 

R. 9 a certain disability upon the plaintiff whose 
suit has been dismissed. He is thereby precluded g 
from bringing a fresh suit in respect of the same 
cause of action. [P 104c] 

The real cause of action in the previous suit was 
the attempt of the defendant to sell the debutter 
properties in an execution case which was dismissed 
for non-prosecution after the institution of the 
previous suit. The cause of action of the subsequent 
suit was a fresh attempt by the defendant to sell 
the debutter properties by starting another execu- 
tion case : 

Held (Per Nasim Ali J.) that the cause of action 
in the subsequent suit was not identical with the 
cause of action in the previous suit, and hence 
O. 9,' R. 9 was not a bar to the subsequent suit : 16 
Cal. 98 (P. C.), Applied. [P 101e J 


Tarit Bhusan Bai and another , Defen - 
d dants 16 and 17 and another — 

Appellants 

v. 

Sri Sri Iswar Sridhar Salagram Shila 
Thakur by Krishna Chandra Chan- 
dra , Plaintiff and others — 

Respondents . 

Appeals Nos. 152 and 180 of 1938, Decided on 
16th June 1941, from original decrees of Sub-Judge, 
First Addl. Court, Alipore, D /- 22nd March 1938. 

(a) Hindu law — Religious endowment — 
Hindu idol— Nature and powers of, explained — 
Power of suing can be exercised only by its 
shebait — Person having mere right of worship- 
ping has no right to sue on behalf of idol. 

In view of the religious customs of the Hindus 
which have been recognized by Courts of law a 


(Per Pal J.) — When the subsequent execution 
was taken out against what the idol claimed to be 
its property a fresh invasion of its right took place 
giving rise to a fresh cause of action for it to come 
and seek the help of the Court, and not in respect 
of the same cause of action” within the meaning 

of O. 9, R. 9, Civil P. C. [P HI p 112c >^ 


(d) Practice — Analogy — Use of. 

(Per Nasim Ali J.)— Analogy is a source of judi- 
cial principles and can be lawfully followed only 
as a guide to the rules of natural justice in the 
absence of any statutory prohibition (Principle or 
law relating to right of minor to file fresh suit when 
previous suit has been dismissed owing to negli- 
gence of guardian, explained and applied to Hindu 

idol) LP 1U5d ' eJ 

Per Pal J. — Analogy may indeed often serve 
a very useful purpose and perhaps helps the stabi- 
lity of the norms for decisions. This stability 
receives a special respect when the norms are 
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extended not merely to like or similar cases but also 
O to the cases that are only approximately similar. 
But this projection of norms to new cases on the 
ground that these are approximately similar is not 
without its danger. (Extent to which analogy of 
minor applies to idol explained). [P 113/] 

(e) Civil P. C. (1908), O. 9, R. 9 — Dismissal 
for default of previous suit by next friend of 
idol owing to negligence — Fresh suit by idol 
whether maintainable. 

Per Nasim Ali J. — Order 9, R. 9 is no bar to 
a fresh suit by a Hindu idol when the previous suit 
by its next friend was dismissed for default owing 
to the negligence of the next friend in the conduct 
of the previous suit. (The negligence consisted in 
not producing the registered deeds of dedication. 
The law relating to minor on the point discussed 
and applied by analogy.) [P 105c] 

^ ( Pal J., also discusses the law relating to right of 

minor to file fresh suit on negligence of guardian 
and explains the limit of the analogy between minor 
and idol.) [P 116 to P 119] 

(f) Hindu law — Religious Endowment — Dedi- 
cation held absolute gift to idol. 

Where the question is whether property conveyed 
by a deed of dedication is an absolute gift to the 
idol or whether it is truly reserved to the donor’s 
own heirs subject to a charge of maintaining the 
idol and meeting all its suitable expenses, no fixed 
and absolute rule can be set up. The question can 
be settled only by a conspectus of the entire provi- 
sions of the document. [P 1087i] 

The dedication was by a transfer inter vivos. 
The deed on the face of it made absolute dedication 
to the deity. The donor absolutely divested himself 
of the property and the property was given over to 
c the shebaits in prcesenti giving full effect to the 
words of conveyance contained in the deed : 

Held that the property was conveyed absolutely 
to the deity : 19 Cal. 513 (PC) and (’37) 24 A.I.R. 
1937 P.C. 185, Disting. [P 1087i] 

(g) Civil P. C. (1908), S. 20 — Cause of action 
— Meaning, explained. 

Cause of action is a bundle of essential facts 
which it is necessary for the plaintiff to prove before 
he can succeed in the case. It has no relation what- 
ever to the defence which may be set up by the 
defendant, nor does it depend upon the character 
of the relief prayed for by tho plaintiff. It refers 
entirely to tho grounds set forth in the plaint as 
the cause of action, or in other words, to tho media 
upon which the plaintiff asks the Court to arrive at 
a conclusion in his favour: 16 Cal. 98 (PC), Foil. 
d [P Hid, c] 

(h) Civil P. C. (1908), O. 9, R. 8 and O. 47, 
R. 1 — Order under O. 9, R. 8— Review — Whe- 
ther lies (Obiter). 

Per Nasim Ali J . — It is doubtful whether tho 
order of dismissal can bo set nside by an application 
for review under O. 47, R. 1. [P 104/] 

Per Pal J. — When tho infant applios in tho 
previous suit itself for a review of tho adverso deci- 
sion, negligence of the next friend should afford a 
good ground for tho purpose. [P 118/] 

Atnl Chandra Gupta and Banlcini Bancrjco 
(in 152) and Bhagirath Cli. Das (in ISO) — 

for Appellants. 

Panchanan Ghosc , Parcsh Ch. Shotnc and 
Pabiranjan Das Gupta (in both appeals), 
Bhagirath Ch. Das (in 152), Atnl Ch. Gupta 
and Banlcim Bancrjcc (in ISO) — 

for Respondents. 


Nasim Ali J. — The material facts which 
are not in dispute in these two appeals are 
these : (l) On 2lst Aswin, 1287 B. S. = 6th 
October 1869, one Bhagaban Chandra Basu 
made a gift of 2 bighas of land (now 5 and 6 
Karim Buksh Lane) to his sister, Nilmoni 
Dassi by a registered deed of gift, (Ex. 7). 
On the same day he and his cousin, Biswa- 
nath Basu executed an arpannama potro, 
(Ex. 5 — deed of dedication). The material 
portion of this document is this : 

Now in order that the deity Sheba (services) and 
periodical festivals etc., of the idol Sri Sri Iswar 
Sridhar Salagram Shila Thakur, established by us 
which we have been carrying on all along may re- 
main in tact in future, I, Bhagwan Chandra Basu, 
in view of my (advanced) age and state of health / 
and having no wife and children, and being appre- 
hensive of any hindrance being caused to the said 
services etc., to the deity (Deb Sheba) in future 
dedicate my interest in the above property for the 
services of the idol (Deb Sheba) and appoint Biswa- 
nath Basu, the shebait (thereof). All the properties 
appertaining to the 16 annas comprised of the res- 
pective share of both of us, mentioned above (1, 2, 9 
and 10 Karim Buksh Lane) are dedicated entirely 
for Deb Sheba (services of the idol). Of us, (illegi- 
ble), I, Biswanath Basu, having appointed me and 
being appointed to do services to the idol we both 
hereby promise as follows : That I, Biswanath Basu 
shall henceforth reside etc., in the said house and 
hold possession of the estate etc., and shall collect 
rent from tenants and make arrangement of collec- 
tion and repair houses and do all acts in respeot of 
tho aforesaid estate dedicated by us as well as get » 
the same done and appropriate (illegible) the profits 
etc., and shall devote myself to the services to the 
deity (Deb Sheba) with tho help of those profits and 
shall perform tho prescribed acts (illegible) repairs 
etc., and (illegible) of the estate. After my death my 
full-sister Srimatya Nilmany Dasi and my wife Sri- 
maty Thakur Dasi Dasi, if they survive me, shall 
both like myself jointly do services to tho deity as 
my heirs and representatives and shall perform the 
puja (worship) and daily and periodical rites etc., 
of the deity by being appointed to do the work of 
Sheba and by residing in the said house and by 
managing tho properties dedicated for Deb Sheba. 
After their death my two daughters, the elder Sri- 
maty Bhuban Mohini Dasi, tho younger Srimaty 
Purit Pabani Dasi shall both jointly be appointed 
to do the work of Sheba and boing possessed of tho 
properties dedicated for Sheba of tho idol, they shall 
mako settlement otc., according to tho aforesaid 
rules and shall perform tho Sheba of tho idol from 
tho income thereof and after their death their heirs 
shall bo appointed shebaits and bo possessed of the 
properties dedicated for Sheba and shall perform 
the Sheba eto. — according to all the terms etc., men- 
tioned above. None of them shall ever be compe- 
tent to transfer tho said property and oven if done 
it will not bo allowed. And whatever building or 
appurtenances etc. aro made in tho said house in 
future by us our heirs or representatives shall also 
bo dedicated for tho Sheba of tho idol. None shall 
be competent to remove (illegible) any newly con- 
structed building or appurtenances (illegible) or 
transfer tho same by any machinations and even if 
done the same will not be allowed and bo invalid. 
If over for any government purposo or any un- 
expected and unavoidable (illegible (cause?) tho 
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aforesaid property is to be sold or transferred, from 
the consideration money thereof other properties 
shall be purchased and the same shall be dedicated 
for the services of the deity on the above terms and 
the work of sheba, etc., of the deity shall be carried 
out from the income thereof. . . To the above effect 
we, of our respective free will, execute this deed of 
dedication (arpannamahpatra) by dedicating the 
aforesaid land and the aforesaid house, etc., for 
sheba of the idol. 

Biswanath Basu died in the year 1881. On 
29th June 1890 Nilmoni Dasi dedicated the 
properties which she obtained by gift from 
Bhagaban to the same deity, viz., Sree Sree 
Iswar Sridhar Saligram Thakur. She died 
in 189 S. The wife of Biswanath, Thakurani 
Dasi died in 1902. Bhubanmohini, the eldest 
& daughter of Biswanath died in 1913 without 
leaving any issue and Patit Paboni, the next 
daughter of Biswanath died in 1914 leaving a 
son Jogesh Chandra Chandra. On 20th August 
1925 , Jogesh Chandra brought a suit (title Suit 
No. 172 of 1925) in the Court of the Subordi- 
nate Judge at 24-Parganas for a declaration 
that the properties covered by the arpan- 
nama (ex. 5 and Ex. 7) were secular pro- 
perties and were his absolute properties 
(Ex. 13). In this suit his four sons, his wife, 
the wife of his eldest son and two sons of his 
eldest son were impleaded as defendants. The 
idol in whose favour the arpannamas (Ex. 5 
c and Ex. 7) were executed was not made a 
party to this suit. On 12th November 1925 
the defendants in that suit filed their written 
statement (Ex. b). On 14th November 1935 
the suit was decreed by consent and the pro- 
perties were declared to be secular and abso- 
lute properties of Jogesh (Ex. 12 A). 

On 9th June 1927, Jogesh mortgaged one of 
the properties (9 and 10, Karim Buksh Lane) 
covered by the arpannama (Ex. 5) by a mort- 
gage deed (Ex. Cl) to one Sailendra Chandra 
Chandra Dutt (defendant 15 in the present 
suit). On 23rd July 1930 Sailen, sub-mort- 
gaged Nos. 9 and 10, Karim Bux Lane to 
^ Tarit Bhusan Roy and Pulin Krishna Roy 
a (defendants 16 and 17 in the present suit) 
by a deed of sub-mortgage (Ex. c). On 30th 
July 1932, defendants 16 and 17 brought a suit 
(title Suit No. 209 of 1930) in the Court of the 
Subordinate Judge, 24-Parganas, against de- 
fendant 15 and Jogesh for recovery of money 
due on the sub-mortgage (ex. 15). This suit 
was decreed and the mortgagee put up the 
mortgaged property to sale in title Execution 
Case no. 109 of 1933. 25th October 1933 was 
fixed for sale. The mortgagee also obtained a 
decree on the basis of his mortgage in Title 
Suit No. 109 of 1932 in the Court of the Sub- 
ordinate Judge, 24-Parganas. 

On 23rd October 1933, Anupama, a daughter 


of Jogesh who was not a party in Title Suit e 
No. 172 of 1925 brought a suit (Suit No. 106 of 
1933) in the Court of the Subordinate Judge, 
24-Parganas as next friend of the Idol Sali- 
gram Thakur for a proper construction of the 
two deeds of dedication (Ex. 5 and Ex. 7) and 
for a declaration that the properties dedi- 
cated by them, viz., municipal premises Nos. 1, 

2, 5, 6, 9 and 10 Karim Bux Lane were abso- 
lute debutter properties and that the mort- 
gage by Jogesh in favour of defendant 15 and 
the sub-mortgage by defendant 15 in favour 
of defendants 16 and 17 in the present suit 
were void and inoperative and were not 
binding on the plaintiff deity. In this suit 
there was a prayer for permanent injunction * 
restraining the mortgagee and sub-mort- 
gagees from selling the mortgaged properties 
in execution of their decrees. Jogesh, his 
four sons, four daughters, the wife of his son 
Girindra Chandra, the sons of his eldest son 
Srish Chandra, and the wife of his eldest son 
were impleaded as defendants in this suit. 
Interim injunction was issued on 23rd Octo- 
ber 1933 but dissolved on 22nd November 
1933. An appeal against this order was also 
dismissed. Thereafter issues in this suit were 
settled on 17th May 1934 and 6th July 1934 
was fixed for the hearing of the suit. The 
Subordinate Judge while fixing the date of g 
the hearing recorded the following order : 

All tadbir must be finished before the date fixed 
or the suit will be fixed peremptorily for peremptory 
hearing and no tadbir will be allowed hereafter. 

On 6th July 1934 plaintiff prayed for time 
to make tadbir. Thereupon the Subordinate 
Judge passed the following order : “Seven 
days time more is allowed for the last time. 
Fix 14th July 1934 for fixing the date of hear- 
ing.” On 14th July 1934, the plaintiff prayed 
for summons to witnesses. The Court there- 
upon said : “Fix 6th September 1934 for per- 
emptory hearing. Summons to witnesses be 
issued, parties to come ready accordingly.” ^ 
On 25th August 1934, the suit was transferred 
to the Additional Subordinate Judge for dis- 
posal. On 6th September 1934, plaintiff 
prayed for an adjournment. Thereupon the 
Court ordered : “Time allowed. Suit ad- 
journed to 14th November 1934, for peremp- 
tory hearing. The parties do come ready on 
that date.” On the last mentioned date 
plaintiff again prayed for an adjournment. 
The Court thereupon made the following 

order : 

Heard both sides. Sreemati Anupama prays for an 
adjournment on the ground that her husband being 
ill steps could not be taken on her behalf. She had 
prayed for too many adjournments and all necessary 
papers ought to have been produced long ago. The 
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husband is also present in Court today. I grant ad- 
® journment cost of Rs. 4 to each of defendants 16 
and 17 as a condition precedent to the hearing of 
the suit. 

On 19th November 1934, plaintiffs’ pleader 
applied for time on the ground that the par- 
ties were about to come to terms. The Sub- 
ordinate Judge however rejected the prayer 
and dismissed the suit for default and award- 
ed cost to the mortgagee and the sub-mort- 
gagees who were ready on that day to go on 
with the case. On 14th December 1934, plain- 
tiff filed an application under o. 9, R. 9, Civil 
P. C., for setting aside the dismissal order 
passed on 19th November 1934. The Subordi- 
k nate Judge heard this application on 3lst 
August 1934 and passed the following order: 

On 14th November 1934, the case was fixed for 
hearing. The plaintiff filed the petition for time on 
the ground of her husband’s illness and 19th 
November 1934 was fixed for positive hearing. On 
19th November 1934, plaintiff's pleader applied for 
time on the ground that the parties were about to 
come to terms. Defendant 16’s pleader said that 
the application was a bogus one as there was no 
such talk and it was clear that he was not agree- 
able to any terms of compromise. When there is no 
chance of getting an adjournment, it is common 
place dodge to speak to the Court that there is a 
talk of compromise and so the case may be adjourn- 
ed for its materialisation. As there was no suffi- 
cient cause for plaintiff’s non-appearance on the 
date fixed for peremptory hearing there is no sufti- 
c cient reason for setting aside the order of dismissal. 

Title Execution Case No. 109 of 1933 was 
dismissed for non-prosecution after the in- 
stitution of Title Suit No. 19G of 1933. There- 
after defendant 15 again put his mortgage 
decree in Execution Case no. 107 of 1935 and 
put up the mortgaged property to sale. 
Jogesh died on 27th April 1935. On 13th 
January 1936, the idol ttree Sreo Iswar Sri- 
dhar Saligram Thakur represented by his 
next friend Krishna Chandra Chandra, ono 
of the shebaits instituted the present suit in 
the Court of the Subordinate Judge, 24-Par- 
ganas. in this suit the other co-shebaits, the 
f 7 daughters of Jogesh including Anupama 
Dassi, the wife of Girindra Chandra Chan- 
dra, the sons of the oldest son of Jogesh, the 
priest of the idol (defendant li) the mort- 
gagee (defendant 15) and the sub-mortgagees 
(defendants 16 and 17) wore impleaded as 
defendants. The allegations of the plaintiff 
so far as they are material for the purposes 
of the present appeal are theso : 

The properties which were the subject- 
matter of title Suit No. 196 of 1933 were 
made debutter by the deed of dedication 
(Kx. 5). This suit brought on behalf of the 
plaintiff deity was dismissed on 19th Novem- 
ber 1931, lor default owing to and by reason 
of the gross negligence and laches of Anu- 
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pama Dasi defendant 9 who represented the 
plaintiff deity in that suit as his next friend ** 
and that the said next friend was further . 
guilty of gross negligence and laches in not 
preferring an appeal against the order of the 
Subordinate Judge dated 3lst August 1935, 
dismissing the application under o. 9, R. 9, 
Civil P. C. That there was good ground of 
appeal against the same. The present suit 
is therefore not barred by O. 9, R. 9, Civil 
P. C. Defendant 15 is about to sell wrong- 
fully municipal premises No. 9 and 10, Karim 
Bux Lane, in execution of the mortgage 
decree obtained by him on the basis of the 
mortgage executed in his favour by Jogesh 
on 9th July 1927 (Ex. Cl) in Execution Case / 
No. 107 of 1935. The said mortgage constitut- 
ed a breach of trust by Jogesh who was in 
possession of the mortgaged properties as 
shebait on the basis of an arpannama Ex. 5. 
The mortgage as well as the decree passed 
on the mortgage are not binding on the 
plaintiff deity. On these allegations the 
deity prays for a declaration that tho pro- 
perties which were tho subject-matter of 
Title Suit No. 196 of 1933 are absolute debut- 
ter properties of the plaintiff deity and that 
municipal premises Nos. 9 and 10, Karimbux 
Lane are not liable to be sold in Execution 
Case NO. 109 of 1935. g 

The suit was contested by defendant 15, 
the mortgagee and defendants 16 and 17, the 
sub-mortgagees. The defences of these de- 
fendants so far as they are material for the 
purposes of the present appeal are : (l) that 
the disputed properties were not made ab- 
solute debutter (Ex. 5); (2) Title Suit No. 196 of 
1933 having been dismissed under o. 9, R. S, 
Civil P. C., the present suit is barred under 

O. 9, R. 9 of the Code. The trial Judge has 
overruled both these defences and has do- 
creed tho suit. Hence these two appeals — 
one (F. A. no. 180 of 1938) by defendant 15 
tho mortgagee and the other (F. A. No. 152 of 
1938) by the sub- mortgagees (defendants 16 7t 
and 17). Only two grounds were urged on 
behalf of tho appellants in these two appeals; 

(i) That tho properties in suit were not ab- 
solutely dedicated to tho family idol but 
they wore charged only with tho expenses 
of debslieba (the worship of tho idol). (2) 
That the suit is barred under 0.9, R. 9, Civil 

P. C., in view of tho admitted fact that Title 
Suit No. 196 of 1933 which was instituted by 
tho plaintiff idol was dismissed under O. 9, 
R. 8 of the Code. 

First ground. — The plaint properties are 
three in number. Exhibit 5 covers the tirst 
property. Exhibit 7 covers the other two 
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^ properties. These two documents clearly 
6how that the properties in suit were dedi- 
cated absolutely to the plaintiff idol. There 
is therefore no substance in this ground. 

Second ground . — The reasons given by 
the Subordinate Judge in support of his 
finding that the O. 9, R. 9 of the Code is not 
a bar to the present suit are : (a) Plaintiff 

idol is a perpetual minot and is entitled to 
the protection given by law to the minors 
against the negligent actings of their guar- 
dian. (b) Anupama was guilty of gross neg- 
ligence in the conduct of the previous suit. 
The plaintiff deity is, therefore, entitled to 
re-open in the present suit the questions 
® raised in the previous suit. Mr. Gupta’s con- 
tention on behalf of the appellants is that 
a Hindu idol is a juristic person like any 
other juristic person under the English sys- 
tem and not a minor or a perpetual minor. 
In 36 0. Ii. J. 47 8 1 Mukherji J. said : 

We need not describe here in detail the normal 
type of continued worship of a consecrated image— 
the sweeping of the temple, the process of smearing, 
the removal of the previous day's oSerings of 
flowers, the presentation of fresh flowers, the res- 
pectful oblation of rice with flowers and water, and 
other like practices. It is sufficient to state that the 
deity is, in short, conceived as a living being and is 
treated in the same way as the master of the house 
would be treated by his humble servant. The daily 
j C routine of life is gone through with minute accu- 
* racy : the vivified image is regaled with the neces- 
saries and luxuries of life in due succession even to 
the changing of clothes, the offering of cooked and 
uncooked food, and the retirement to rest. 

These observations were approved by the 
Judicial Committee in 52 I. A. 245. 2 In view 
of the religious customs of the Hindus which 
have been recognized by Courts of law a 
Hindu idol like a juristic person under the 
English system has heen vested with the 
capacity of holding properties and with the 
powers of suing or being sued (Ibid). A 
juristic person under the English system has 
no body or soul. It has no rights except 
! & those which are attributed to it on behalf of 
1 some human beings. The lump of metal, 
stone, wood or clay forming the image of a 
Hindu idol is not a mere moveable chattel. 
It is conceived by the Hindus as a living 
being having its own interests apart from 
the interests of its worshippers. It is a 
juristic person of a peculiar type. 

The points of similarity between a minor 
and a Hindu idol are : (l) Both have the 
capacity of ownin g property. (2) Both are 

,1. (’23) 10 A.I.R. 1928 Cal. 60 : 72 I. C. 1026 : 36 

O.L.J. 478, Rambrahma Chatterjeev.Kedar Nath. 
2. (’25) 12 A.I.R. 1925 P. C. 139 : 87 I. C. 305 : 
. 52 Cal. 809 : 52 I. A. 245 (P.C.), Pramatha Nath 

s. Pradyumna Kumar. 


incapable of managing their properties and & 
protecting their own interests. (3) The pro- 
perties of both are managed and protected J 
by another human being. The manager of a 
minor is his legal guardian and the manager 
of an idol is its shebait. ( 4 ) The powers of 
their managers are similar. (5) Both have 
got the right to sue. ( 6 ) The bar of S. 11 and 
Order 9 , R. 9 , Civil P. C., applies to both of 
them. 

The points of difference between the two 
are : (l) A Hindu idol is a juristic or arti- 
ficial person but a minor is a natural person. 

( 2 ) A Hindu idol exists for its own interest 
as well as for the interests of its worshippers 
but a minor does not exist for the interests * ; 
of anybody else. (3) The Contract Act (Subs- 
tantive law) has taken away the legal 
capacity of a minor to contract but the legal 
capacity of a Hindu idol to contract has not 
been affected by this Act or by any other 
statute. ( 4 ) The Limitation Act (an adjec- 
tive law) has exempted a minor from the 
operation of the bar of limitation but this 
protection has not been extended to a Hindu 

idol. 

From the above it is clear that there is 
some analogy between a minor and a Hindu 
idol but the latter is neither a minor nor a 
perpetual minor. Although in law an idol 9 
has the power of suing it has no physical 
capacity to sue. This absence of physical 
capacity is perhaps referred to by the Judi- 
cial Committee when they said in 31 I. A. 
203 s that the right of suit is not Vested in 
the idol. Who is then entitled to exercise 
the idol’s power of suing ? This is a matter 
of substantive law : 

Its (idol’s) interests are attended to by the person 
who has the deity in his charge and who is m law 
its manager with all the powers which would m 
such circumstances on analogy be given to tne 
manager of the estate of an infant heir : oi 1 . a. 
245.2 

“The manager of the estate of an infant ^ 
heir’’ apparently means the legal guardian 
of an infant. The powers of the legal guar- 
dian of an infant include the power to sue 
on behalf of the infant. The shebait of a 
Hindu idol is its manager in law. On tne 
analogy of the power of the legal guardian 
of an infant the shebait of a Hindu idol has 
the right to sue on behalf of the idol, for the 
protection of its interests. In this sense it 
may be said as was said by the Judicial 
Committee in 31 1. A. 20S 3 that the right of 
suit vests in the sh ebait. It has been held 

3 (’04) 32 Cal. 129 : 31 I. A. 203 : 8 Sar. 698 : 8 

O. w. N. 809 (P. C.), Jagadindra Nath Roy v. 

Hemanta Kumari Debi. 
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c by this Court that a suit for a declaration 
that illegal alienations of private debutter 
properties by a shebait are invalid is main- 
tainable at the instance of a prospective 
shebait, 35C.W.N. 768, 4 or any member of the 
founder’s family who is entitled to worship 
the idol: 41 C.W.N. 1349, 6 45 C. W. N. 699 6 and 
45 C. W. N. 709. 7 


A Hindu idol as has been already stated 
is a juristic person having its own interests 
apart from the interests of its worshippers. 
31 I. A. 203 3 and 52 I. A. 245 3 are authorities 
for the proposition that its power of suing for 
protecting its own interests is to be exercised 
^ by it through its de jure or de facto shebait. 
The worshippers of the idol are interested in 
the idol and as such are interested in the 
property dedicated to it for its maintenance. 
Their right to sue for the protection of the 
idol’s property is founded upon their own in- 
terest viz., the right of worship apart from and 
independent of the idol’s right to sue for the 
protection of its own interests and proper- 
ties. They have no right to exercise the 
idol’s power of suing. Anupama was not a 
shebait de jure or de facto. She was not a 
prospective shebait. She had only the right 
of worshipping the idol. She brought the 
previous suit in her capacity as a person 
interested in the idol’s property. She had no 
legal capacity. to exercise the idol’s power of 
suing on its behalf. If she did, the idol is not 
bound by the results of the exercise of such 
powers. The previous suit instituted by her 
as next friend of the idol was not, therefore, 
the idol’s suit. Order 9, R. 9, Civil P. C., is 
not, therefore, a bar to the present suit. 


The dismissal of a suit in terms of S. 102 (O. 9, 
R. 8, Civil P. C.), was plainly not intended to 
operate in favour of the defendant as res judicata. 
It imposes, however, when read along with S. 108 
(O. 9 R. 9 of the Code) a certain disability upon the 
plaintiff whose suit has been dismissed. He is there- 
by precluded from bringing a fresh suit in respect 
H of the same cause of action. Now, the cause of ac- 
tion lias no relation whatever to the defence which 
may be set, up by the defendant, nor does it depend 
upon the character of the relief prayed for by the 
plaintiff. It refers entirely to the grounds set forth 
in the plaint as tin* cause of action, or, in other 


4. ('31) 18 A.I.R. 1931 Cal. 770 : 135 I. C. 273 : 54 
C. L. <T. 544 : 35 C. W . N. 708, Girisli Chandra v. 
Upendra Nath. 

5. (’37) 24 A.I.R. 1937 Cal. 559 : 174 I.C. 122 : 41 
C. W. N. 1349, Fanchkari Roy v. Amode Lai Fur- 
man. 


6. (’ll) 28 A. I. R. 1941 Cal. 248 : 190 I. C. 241 : 
I. L. R. (1941) 1 Cal. 309: 45 C. W. N. 099, Sushi 
Kumari Devi v. Dhirendru Ki. shore Roy. 

7. (’ll) 28 A. I. R. 1941 Cal. 502: I. L. R. (1941) 2 
Cal. 128 : 73 C. L. .1. 453 : 45 C. \V. N. 709, Nir- 
mal Chandra v. .lyoti Prosad. 


•words, to the media upon which the plaintiff asks 
the Court to arrive at a conclusion in his favour, & 
(Per Lord Watson in 15 I. A. 156. 8 ) 

The real cause of action in the previous 
suit was the attempt of the appellants to sell 
the debutter properties in execution case 
No. 109 of 1933. This execution case, how- 
ever, was dismissed for non-prosecution after 
the institution of the previous suit. The 
cause of action of the present suit is a fresh 
attempt by the appellants to sell the debut- 
ter properties by starting another execution 
case, namely, 107 of 1935. It cannot be said, 
therefore, that the cause of action in the 
present suit is identical with the cause of " 
action in the previous suit. In this view of j- 
the matter, o. 9, R. .9 is not a bar to the pre- 
sent suit. When a suit is dismissed under * 
O. 9, R. 8 of the Code the suit can be restor- 
ed under O. 9, Rule 9 if there was sufficient 
cause for the non-appearance of the plain- 
tiff. Where the suit is dismissed under R. 8 
for default of the plaintiff owing to gross 
want of care and diligence on his part the 
suit cannot be restored under R. 9. In view 
of the decision of the Judicial Committee in 
49 I. A. 144,° it is doubtful whether the order 
of dismissal can be set aside by an applica- 
tion for review under O. 47, R. 1, Civil P. C. * 
There is a divergence of opinion among 
the Judges of High Courts in India as re- ^ 
gards the substantive right of a minor to 
bring a separate suit for setting aside the 
decree passed against a minor owing to the 
negligence of the next friend or guardian ad 
litem of the minor in the conduct of the 
suit. The reasons given by the Judges who 
are in favour of the view that such a suit 
is maintainable by a minor are these : (l) 
Under the English common law such a suit is 
maintainable. (2) In India there is no sta- 
tute prohibiting such a suit. (3) There is no 
reason why this protection given to the 
minors in England should not bo extended 
to minors in India on grounds of justice, & 
equity and good conscience. (4) The real 
basis of the binding character of the decree 
against a minor is the effect of his having 
been duly represented by a proper person. 

If the guardian of a minor is grossly negli- 
gent of his duties he ceases to represent the 
minor properly and effectively and the result 
is the same as if no guardian had been in 
existence. The wilful and wanton negligence 
on the part of a guardian disqualifies him 

8. (’89) 10 Cal. 98 : 15 I. A. 150 : 5 Sav. 248 (L\C.j~ 

Mt. Chaml Koor v. l'avtab Singh. 

9. ( 22) 9 A.I.R. 1922 P.C. 112 : 72 I.C. 500: 3, 

Lab. 127 : 49 I. A. 144 (P.C.), Chajju Ram w 

Noki. 
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^ —Per Sulaiman J., (as he then was), 54 
ALL. 646. 10 

The reasons given by the Judges who 
have taken the opposite view are these : (l) 
An infant in England has no such right. (2) 
There is no just and equitable ground for 
conferring such a right on a minor in as 
much as (a) the person who has obtained 
the decree against the minor is not in a 
position to see that the next friend or the 
guardian of the minor carries out his duties 
properly, (b) if the next friend or guardian 
ad litem fails in his duty it is difficult to 
see why he should be deprived of the fruits 
of the decree in his favour if he has proceed - 
ed in good faith in accordance with the 
rules of the Code. The peculiar anxiety of 
Courts to protect an infant who cannot pro- 
tect himself at the expense of the finality of 
suits against infants will cause injustice to 
the innocent person who has got a decree 
in his favour against the infant — Per Beau- 
mont C. J., I.L.R. (1939) Bom. 340. 11 

The preponderance of authority however 
is in favour of the view that a decree passed 
against a minor owing to the gross negli- 
gence of his guardian is not binding on the 
minor and that such a decree can be set 
aside or declared to be not binding on the 
t minor in a separate suit brought by the 
minor. Under o. 32, R. 9, Civil P. C., the 
Court may remove the next friend of a 
minor if the interest of the next friend is 
adverse to that of the minor or he does not 
do his duty. The effect of the decision of 
the Judicial Committee in 36 I. A. 168 12 is 
that when the interest of the guardian ad 
litem is adverse to that of the minor the 
decree is not binding on the minor. 

The power of the shebait of a Hindu idol 
to institute a suit on behalf of the idol is 
analogous to the power of the legal guardian 
of an infant to institute a suit on behalf of 
^ the minor. Anupama was not the shebait 
of the idol. Her power to bring the suit on 
behalf of the idol cannot be higher than that 
of the shebait of the idol. The idol therefore 
cannot be in a worse position than it would 
have been if the suit had been brought by 
the shebait. Analogy is a source of judicial 
principles and can be lawfully followed only 

10. (’32) 19 A.I.R. 1932 All. 293: 138 I.C. 465: 
54 All. 646: 1932 A.L.J. 437 (F.B.), Mt. Siraj 
Fatma v. Mahmmed Ali. 

11. (’39) 26 A.I.R. 1939 Bom. 66: 180 I.C. 51: 
I.L.R. (1939) Bom. 340: 41 Bom.L.R. 59 (F.B.), 
Krishna Das Padmanabhrao v. Vithoba Annappa. 

12. (’09) 31 All. 572: 3 I.C. 864: 36 I.A. 168: 6 
A.L.J. 822 (P.C.), Mt. Rasid-un-Nisa v. Maham- 

- mad Ismail Khan. 


as a guide to the rules of natural justice in e 
the absence of any statutory prohibition. If 
the view taken by the majority of the Judges 
of the High Courts in India namely that 
O. 9, R. 9, Civil P. C., is no bar to a fresh 
suit by a minor when the previous suit by 
his next friend was dismissed for default 
owing to the negligence of the next friend 
in the conduct of the previous suit is correct 
there is no reason why this protection 
should not be extended to a Hindu idol in 
this country as I am aware of no statutory 
law in this country prohibiting the extension 
of such protection. 

The Subordinate Judge has found that 
Anupama who was the next friend of the J 
plaintiff idol in the previous suit was guilty 
of negligence in the conduct of this suit. 
This finding of the Judge is justified by the 
facts and circumstances disclosed by the 
evidence in this case. The properties in suit 
are undoubtedly debutter properties. If 
Anupama had simply .produced the regis- 
tered deeds of dedication, there would have 
been an end of the defence in that suit. Mr. 
Gupta appearing on behalf of the appellants 
did not assail the finding of the trial Judge 
that she was grossly negligent in the con- 
duct of the previous suit. The allegation of 
the plaintiff idol in the plaint of the present {> 
suit that Anupama was guilty of gross negli- 
gence in the conduct of the previous suit was 
not specifically denied in the written state- 
ment of the appellants. 

In the plaint of the present suit there is 
no express prayer for setting aside the order 
of dismissal in the previous suit or for a 
declaration that it is not binding on the 
plaintiff idol. There is however no dispute 
about the material facts on which the Court 
can give such relief. There is nothing in the 
law which disentitles the plaintiff idol to 
get these reliefs in the present suit. 1 there- 
fore see no reason why the order of dismis- ^ 
sal in the previous suit should not be set 
aside or declared to be not binding on the 
plaintiff idol. For the reasons given above I 
hold that the present suit is not barred by 
0.9, R.9, Civil P. C., that the properties in 
suit are absolute debutter properties and that 
municipal premises Nos. 9 and 10 Karim 
Bux Lane, are not liable to be sold in exe- 
cution of the mortgage decrees obtained by 
defendants 15, 16 and 17. The appeals are 
accordingly dismissed with costs to plaintiff - 

respondent. 

p a l J. This is an appeal by defen- 

dants 16 and 17 in a suit for declaration that 
the properties described in Sch. A of the 
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plaint constitute the absolute debutter pro- 
perties of the plaintiff deity and that the 
same is not liable to sale in the Execution 
Case No. 107 of 1935 of the second Court of 
the Subordinate Judge at Alipore nor in 
execution of the mortgage decrees in Title 
Suit No. 209 of 1930 and Title Suit No. 189 of 
1932. The following genealogical table will 
be helpful in understanding the facts of the 
case : 


G-F 

I 


F 


F 

I 


Bhagwan 
Ch. Basu 


I 

Biswa Nath 
Basu (d. 1881)= 
Thakurani Dasi 

I 


I 

Nilmoni Dasi 
(d. 1898) 


Bkuban Mohini Patit Pabani (d. 8-4-1914) 

( 1913) I 

Jogesh Chandra Chandra 
(d. 27-6-1935) 


I 

Sons 

Defendants 1-3 
Next friend 

I 

Krishna Chandra 


I 

Daughters 
Defendants 5-9 


Anupama 


The plaintiff in the present suit is Sri Sri 
Iswar Sredhar Salagram Sila Thakur. It was 
the ancestral family deity of Bhagavan 
Chandra and Biswa Nath. The property in 
suit originally belonged to Bhagavan Chan- 
dra Basu and Biswa Nath Basu. They de- 
dicated the same to the deity on Gth October 
1869. By the deed of dedication tho following 
scheme for the shebaitship of tho doity was 
made. Biswa Nath Basu was to bo tho first 
shebait. After his death his full-sister, Nil- 
mani Dasi, and his wife, Thakurdasi Dasi, 
would be the joint shobaits. After their 
death his two daughters, Bliuban Mohini 
and Patit Pabani, would be the joint she- 
baits. After their death their heirs should 
be appointed shobaits. On 20th August 1925, 
Jogesh Chandra Chandra, the then shobait, 
and father of the present, next friend of tho 
deity, instituted the Title Suit No. 172 of 1925 
in tho Court of tho 2nd Subordinate Judge 
District 21-Parganas, making his wife, adult 
son, minor sons and daughters, son’s wife 
and son’s minor children parties defendants. 
Jogesh Chandra had three more daughters, 
viz., the present defendants 7 to 9. They 
were not made parties to this suit, perhaps 
because, being married, they ceased to be 
members of his family. The suit was for a 
declaration that the properties described in 


the schedules to the plaint were secular in 
character and were the absolute properties 
of Jogesh Chandra. 

Schedule (Ka) plots (a) and (b) and 
sch. (Kha) of that suit are the properties in 
plot nos .1,2 and 3 respectively of the present 
suit. In this suit of 1925 the defendants appear, 
ed, filed a written statement on 12th November 
1925, and prayed that the suit may be de- 
creed but with costs to the defendants. On 
14th November 1925, the suit was decreed 
with the consent of the defendants declaring 
the properties in the suit to be secular in 
character and also to be the absolute pro- 
perty of Jogesh Chandra Chandra. On 9th 
June 1927, Jogesh Chandra Chandra borrow- J i 
ed Rs. 15,000 and gave in mortgage the pro- j 
perty No. 1 of the present plaint to one 
Sailen Chandra Dutta. On 23rd July 1930, 
the mortgagee Sailen Chandra Dutta sub- 
mortgaged the property to Rai Tarit Bhusan 
Roy and Pulin Krishna Roy to secure a 
loan of Rs. 8500. Thereafter Sailen Chandra 
instituted Title Suit No. 209 of 1930 on the 
said mortgage and obtained a final decree 
in it. 

On 30th July 1932, Rai Tarit Bhusan Roy 
and Pulin Krishna Roy instituted Title Suit 
No. 1S9 of 1932 in the Court of the 2nd Sub- 
ordinate Judge at Alipore on the sub-mort- g 
gage, making their mortgagor as also Jogesh 
Chandra Chandra parties defendants. They 
also obtained a final decree in this suit. In 
1933 Sailen Chandra proceeded to execute 
his decree in Execution Case No. 109 of 1933; 
the property was advertised for sale in exe- 
cution of the decree, the date of salo being 
fixed on 25th October 1933. Thereupon on 
23rd October 1933, tho Title Suit No. 196 of 
1933 was instituted in the Court of tho 2nd 
Subordinate Judge, Alipore, purporting to 
bo by the Idol Sri Sri Iswar Sridhar Salgram 
Sila Thakur by its next friend Sreematy 
Anupama Dasi, (l) for a declaration ( a ) 
that tho properties in suit were tho absolute 
dobuttor properties of the plaintiff deity, 
(b) that the mortgages and the mortgage 
decrees were not binding on the deity ; and 
(2) for a permanent injunction restraining 
tho docroe- holders from executing the decrees 
against the property. The next friend in 
this suit, Anupama Dasi, was one of the 
three married daughters of Jogesh Chandra 
who were not made parties in his suit of 
1925. It may be noticed here that according 
to the terms of the deed of dedication and 
in tho events that have happened Anupama 
was not and can never bo a sliebait. Her 
only probable interest was that of a wor- 
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^ shipper. In fact in para. 12 of her plaint the 
only interest claimed by her was that of a 
worshipper of the deity. 

This suit was instituted when Jogesh was 
still alive. He was made defendant l in the 
suit. His children, wife, son’s wife and son’s 
children were all made defendants in this 
suit. They were defendants 2 to 14. The 
mortgagee and the sub-mortgagees were made 
defendants 16 and 17 and 18 respectively. It 
may be mentioned here that defendants 16, 
17 and 18 were interested only in item 1 of 
the properties mentioned in the plaint. An 
application for a temporary injunction for 
restraining defendant 16 from selling the 
property in item 1 in Execution Case No. 109 
of 1933 was made in that suit. On 22nd 
November 1933, the Court refused the prayer 
for injunction, being of opinion that ‘ the 
intended sale will not by itself prejudice the 
rights, if any, of the plaintiff.” He, however, 
directed that the property should be sold 
subject to a declaration that it was the sub- 
ject-matter of a suit in that Court and the 
doctrine of lis pendens would apply and that 
the purchaser would purchase the right, title 
and interest of the judgment-debtor Jogesh 
Chandra subject to the said lis. After several 
adjournments the suit was fixed for hearing 
t on 14th November 1934. On this date the 
next friend prayed for an adjournment and 
the Court made the following order : 

Heard both sides. Srimati Anupama Dasi prays 
for adjournment on the ground that her husband 
being ill, steps could not be taken on her behalf. She 
had prayed for too many adjournments and all 
necessary papers ought to have been produced long 
ago. The husband is also present in Court to-day. 
I grant adjournment only up to 19th November 
1934. The suit will be heard positively on that 
date. Plaintiff to pay adjournment cost of Rs. 4 to 
each of defendants 16 and 17 as a condition pre- 
cedent to hearing of the suit. 

On 19th November 1934, she again prayed 
for an adjournment. The Court made the 
following order : 

The lawyer for the plaintiff prays for further 
adjournment. The grounds put forth by him are 
that the plaintiff and defendants 17 and 18 have 
come to terms regarding this suit and that the 
plaintiff has already approached the Solicitor for 
defendant 16 for amicable settlement and that 
there is a reasonable chance of a compromise being 
arrived at. Defendant 16 is present in Court and 
from his attitude it is clear that he is not agree- 
able to any compromise. The suit was definitely 
fixed for hearing to-day and nobody can be held 
responsible if the plaintiff has not come prepared 
for the hearing. Adjournment is refused and case 
ordered to be proceeded with. The lawyer for the 
plaintiff has no further instruction and no witness 
for the plaintiff are (sic) present. Suit is dismissed 
with costs. 

Thereafter an application under O. 9, R. 9, 


Civil P. C., was filed purporting to be on 0} 
behalf of the plaintiff deity by the same 
next friend and the Miscellaneous Case No. 2 
of 1934 was started. During the pendency 
of this miscellaneous case, Jogesh died on 
27th April 1935. The miscellaneous case was 
heard and dismissed on 3lst August 1935, it 
being held that there was no sufficient cause 
for default. It appears that Execution Case 
No. 109 of 1933 was allowed to be dismissed 
for non-prosecution during the pendency of 
the Title Suit No. 196 of 1933 (plaint para. 25). 

At any rate the property in question was 
not sold in that execution proceeding and 
the said execution case was allowed to be 
dismissed for non -prosecution. A fresh Exe- *' 
cution Case No. 107 of 1935 for the execution 
of the decree in Title Suit No. 209 of 1930 was 
started after the dismissal of the aforesaid 
Title Suit No. 196 of 1933. 

On 13th June 1936, the present suit was 
instituted by the deity, this time by its next 
friend, Krishna Chandra Chandra, a spn 
of Jogesh Chandra. This next friend was 
defendant 6 (minor) represented by his 
mother as guardian in his father’s suit of 
1925, where he supported his father’s claim. 
He was defendant 5 (major) in the previous 
suit of 1933 (Title Suit No. 196 of 1933). By 
the terms of the deed of dedication, he is 3, 
one of the present shebaits of the deity, the 
other shebaits being defendants 1 to 3. The 
idol in the present suit through its present 
next friend alleges that the previous suit was 
dismissed by the gross negligence of the 
then next friend. Various questions of law 
and fact were raised in this case in the Court 
of first instance. The learned Subordinate 
Judge found : (l) that the arpannama (the 
deed of dedication) and the other deeds 
referred to in the plaint were genuine and 
bona fide and that they were intended to be 
given effect to and were given effect to and 
that there was an absolute grant in favour ^ 
of the deity ; (2) that the plaintiff deity was 
duly installed as claimed in the plaint and 
had been in existence even before the time 
of the dedication ; (3) that the predecessors- 
in-title of Jogesh Chandra Chandra possessed 
and managed the property a3 shebaits of the 
plaintiff deity and that there was no doubt 
that from 1869 up till 1925 the properties were 
managed by successive shebaits as the proper- 
ties of the plaintiff deity; (4) that the properties 
were, and were always treated as tlie absolute 
debutter properties of the deity and were 
not the secular properties of the judgment- 
debtor Jogesh Chandra ; (5) that the decree 
in Title Suit No. 172 of 1925 was not binding 
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- on the plaintiff deity ; (0 that the mortgages 
in favour of defendants 15, 1G and 17 were 
not binding on the plaintiff deity; (7) that 
the decrees passed in Title Suits Nos. 209 of 
1930 and 189 of 1932 were not binding on the 
plaintiff ; and (8) that Jogesh Chandra having 
accepted the shebaitship could not claim ad- 
verse possession against the deity from 1925. 

On these findings and being of opinion 
that the present suit of the plaintiff was not 
barred by O. 9, R. 9, Civil P. C., the learned 
Subordinate Judge decreed the suit in full. 
Defendants 1G and 17 have preferred the pre- 
sent appeal and defendant 15 has preferred 
• the analogous appeal (F. A. No. 180 of 1938). 
As lias been noticed above, the appellants 
are interested only in item 1 of the properties 
involved in the suit, and the learned advo- 
cates appearing for the appellants confined 
the appeals to this item of the property only. 
It is faintly contended in this appeal that 
the dedication as evidenced by the arpan- 
nama (Ex. 5) of Gth October 18G9, was not an 
absolute one and that the property did not 
become an absolute debuttar property by 
that dedication. In support of this conten- 
tion reliance was placed on 19 I. A. 108, 13 48 
I. A. 143 14 and Gl I.A. 203. 15 In the first of the 
cases cited above, there were certain direc- 
e tions as regards the income of the property 
and these did not exhaust the same. Lord 
Ilohhouse observed : 

There is no indication that the testator intended 
any extension of the worship of the family Thakurs. 
He does not, as is sometimes done, admit others to 
the benefit of the worship. He does not direct any 
additional ceremonies, lie shows no intention save 
that which may be reasonably attributed to a devout 
Hindu gentleman, viz., to secure that his family 
worship shall be conducted in the accustomed way, 
by giving his property to one of the Thakurs whom 
he venerates most. Hut the effect of that when the 
estate is large is to leave some beneficial interest 
undisposed of, and that interest must be subject to 
the legal incidents of property. 


I do while of sound mind dedicate and give to 
Sree Sree Isshur Annapoorna Thakooranee .... all 
the ancestral and self acquired movable and im- 
movable properties, zamindaries, and putnee .... 
to which I am entitled and of which I am in pos- 
session. 

Later on be proceeded j;o give directions 
regarding the disposal of the income of the 

same property. The testator said : 

Out of the income of the property dedicated to 
the Deb Sheba etc., after performing the sheba of 

the above named Annapoorna Thakooranee 

after performing the daily and fixed rites and 
- ceremonies as they are now performed and made, 
out of the profits which shall remain each adopted 
son shall receive at the rate of Rs. 1000 monthly. 

Of these adopted sons the Judicial Com- 
mittee observed : b f 

It would require very strong and clear expressions J 
indeed to show that a Hindu gentleman contem- 
plated introducing as shebaits of his family Thakur 
persons unknown to himself and strangers to his 
family. There is not a trace in this will to show 
any such intention .... 

The monthly allowance for the adopted 
sons was therefore not a gift sub modo to the 
idol. Consequently, though in one part of the 
will, the property purported to be given 
absolutely to the deity, in another part the 
income of the property was directed to be 
disposed of in a manner showing that the 
property was not to be the absolute property 
of the deity. These circumstances gave rise 
to an occasion for construing the will and ^ 
for finding out the real intention of the 
testator. Similar was the case' in G4 I.A. 
203. 16 In that case also, the property was 
found to be such that its income was more 
than sufficient for the worship and there was 
an ultimate direction for the building of 
houses for the residence of the heirs with 
tho surplus. This was held not to be a gift 
sub modo to the idol. Thus the facts in those 
eases wore very different from those in the 
present. In tho present case however the 
dedication is by a transfer inter vivos. The 
deed on the face of it makes absolute dedi- 


There tho property was of such a magni- 
tude that after meeting all the charges 
directed by tho will there would still he 
a very large surplus. In fact the testator 
directed that out of the surplus each adopted 
son would receive Rs. 1000 monthly. But of 
the residue after that he said nothing. The 
dedication was by will. The testator began 
by saying: 


13 . ( 92) 19 Cal. 513 ; 10 I.A. 108 : G Sar. 15 
(P.C.), Surendro Kesliuh Roy v. Doorga Sumlarl. 

14 . (’21) 8 A.I.R. 1921 l’.C. 20 : G3 I.C. 34 : I 
All. 291 : 48 I.A. 143 (PC), liar Narayan v. Surj 
Kunwari. 

15 . (’37)24 A.I.R. 1937 P.C. 185 : 1G8 I.C. 7G5 
I.LR. (1937) 2 Cal. 447 : 31 S.L.R. 538 : 04 I., 
203 (PC), Iswari Bhiiluincskiwtiri v. Brojo Nath He; 


cation to tho deity. Tho donor absolutely ^ 
divests himself of tho property and tho pro- 
perty is given over to thesebaits in praesenti 
giving full effect to tho words of conveyance 
contained in the deed. There is nothing in 
any part of the deed which would in any 
way affect the import convoyed by the words 
of absolute dedication used in the dedication. 
Where the question is whether property 
conveyed by a deed of dedication is an ab- 
solute gift to the idol or whether it is truly 
reserved to tho donor’s own heirs subject to 
a charge of maintaining the idol and meet- 
ing all its suitable expenses, no fixed and 
absolute rule can be set up. The question 
can be settled only by a conspectus of the 
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entire provisions of the document. In the 
^ present case the deed of dedication on the 
face of it purports to convey the whole pro- 
perty absolutely to the deity and no circum- 
stances have been established which would 
entitle us to apply the principles laid down 
in the above cases to the facts of the pre- 
sent case. 

The only other substantial point urged in 
the appeal is that the present suit is pre- 
cluded by O. 9, R. 9, Civil P. C., in view of 
the order of dismissal under O. 9, R. 9, Civil 
P. C., made in the previous suit No. 196 of 
1933. The learned Subordinate Judge over- 
ruled this contention for the reasons that 
& may be summarised thus : (l) Under the 
Hindu law the idol is a juridical person, in 
perpetual minority and capable of holding 
property through his manager (shebait). 
The general principles of law which are ap- 
plicable to suits by minors through next 
friend are applicable to the case of such an 
idol. (2) It is the duty of the Court, as far as 
possible to prevent the minor being injured 
by fraud, laches or negligence of his next 
friend or guardian for the suit. Though a 
minor be properly represented by a next 
friend and though there be no fraud or collu- 
sion on the part of the next friend if the next 
e friend be guilty of gross negligence a minor is 
not bound by a decree or order made in a 
suit or proceeding to which he is a party. This 
rule applies not only to decrees made after a 
judicial adjudication on the question in issue, 
but also to cases where an act or omission ope- 
rates as a statutory bar to the institution of 
a new suit. (3) There are generally two 
courses open to a minor who seeks to set 
aside a decree or other orders on the ground 
of fraud or negligence. He may either apply 
by way of review to the Court which makes 
the decree or order, or he may bring a suit 
to set aside the decree or order. He might 
also apparently bring a fresh suit on the 
same cause of action. (4) The above rule of 
law is based mainly on the decision in 
22 Cal. 8. 16 It was held in that case that : 

Gross negligence on tile part of a next friend in 
the conduct of a suit brought on behalf of a person 
under a disability prevents the effect of the bar con- 
tained in S. 103, Civil P. C., to the institution of a 
fresh suit by such person when the disability has 
ceased. 

(5) This principle of law is deducible not 
from S. 44, Evidence Act, but from the English 
law on the point, as being the law of equity 
and good conscience applicable in India in 
the absence of any statutory provision as has 

16 . (’95) 22 Cal. 8, Lalla Sheo Churn Lai v. Ram- 

nandan Dobey. 


been found by Trevelyan J., in 22 Cal. 8. 16 e 
(6) The test of negligence should be the not 
doing of what a reasonable man, guided by 
prudent considerations which regulate the 
conduct of human affairs, would do, or doing 
something which a prudent and reasonable 
man would not do. The negligence in order 
to be a good ground for the avoidance of a 
decree must be of such a nature as to justify 
the inference that the minor’s interests were 
not at all protected and therefore he was not 
properly represented. (7) The law as laid 
down in 22 Cal. 8, 16 remains good law even 
after 64 i.a. IT, 17 as a protection, not of the 
ordinary litigants, but, of the minors who 
had suffered loss on account of the negligence / 
of their next friends in the previous litiga- 
tion. This rule is based on principles of 
equity and good conscience, and can be in- 
voked by the minors alone not under S. 44, 
Evidence Act, but under the case laws which 
introduced the special protection for persons 
under disability. The appellants assail these 
reasons as untenable. Order 9, R. 8, Civil P. C., 
lays down : 

Where the defendant appears and the plaintiff 
does not appear when the suit is called on for hear- 
ing, the Court shall make an order that the suit be 
dismissed unless the defendant admits the claim, 
or part thereof, in which case the Court shall pass a 
decree against the defendant upon such admission g 
and, where part only of the claim has been admit- 
ted shall dismiss the suit so far as it relates to the 
remainder. 


It may be noticed here that in the previ- 
ous suit No. 196 of 1933 the then defendants 4 
to 14 (the present next friend and defendants 3 
to 8 and 10 to 13 of the present suit) filed 
their written statement on 3rd May 1934 and 
this was accepted by the Court on 7th May 
1934. It is, however, not in evidence in the 
present case what was their defence in that 
suit and whether they admitted tho claim of 
the plaintiff deity. The other contesting 
defendants 16, 17 and 18 (present defendants 15, 

16 and 17) were concerned only with one h 
item of property in that suit, viz., item (a) 
of Sell. Ka of that suit which is item l of tho 
present suit. Order 9, R. 9, Civil P. C., runs 

Where a suit is wholly or partly dismissed under 
R 8 the plaintiff shall be precluded from bringing 
a fresh suit in respect of the same cause of action 
But he may apply for an order to set the dismissal 
aside, and if he satisfies the Court that there was 
sufficient cause for the non-appearance when the 
suit was called on for hearing, the Courtshall make 
an order setting aside the dismissal. . . . 

Assuming that the suit No. 196 of 1933 was 


17 PS71 24 A.I.R- 1937 P.C. 1 : 166 I.C. 1 : I.L.R. 
(1937) Mad. 263 : 64 I.A. 17 (P.C.), Venkata 
Seshayya v. Kotiswara Rao. 
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- a suit by the present plaintiff , it was wholly 
dismissed under R. 8 of O. 9, Civil P. C., on 
19 th November 1935. The present plaintiff 
by its then next friend did apply for an order 
to set the dismissal aside under O. 9, R. 9, 
Civil P. C. The dismissal was not set aside. 
So the plaintiff is prima facie precluded 
from bringing a fresh suit in respect of the 
same cause of action by the provisions of 

O. 9, R. 9, Civil P. C. In order to invoke the 
aid of this bar the defendants must show (l) 
that the prior suit was instituted by the 
present plaintiff, (2) that the present suit is 
in respect of the same cause of action in 
respect of which the prior suit was institu- 

b ted, (3) that the prior suit was dismissed 
under o. 9, R. 8, Civil P. C. 

The order made in the previous suit will 
be relevant under s. 40, Evidence Act. In the 
present case the existence of the order is ad- 
mitted by the plaintiff in the plaint itself 
(Plaint, paras. 22, 23 and 24). In paras. 21 
and 24 of the present plaint all the facts 
relevant for the purpose of determining 
whether or not the prior suit was instituted 
by the present plaintiff, the idol, are given. 
Assuming for the present that the Suit 
No. 19G of 1933 was a suit instituted by the 
present plaintiff, if the sameness of the cause 

c of action is established then prima facie the 
previous order of dismissal under O. 9, R. 8, 
Civil P. C., will prevent the Court from tak- 
ing cognizance of the present suit under the 
provisions contained in o. 9, R. 9, Civil 

P. C. Assuming that the cause of action in 
respect of which the present suit is insti- 
tuted is the same as in the previous suit one 
obvious way of removing this bar is con- 
tained in s. 44, Evidence Act, which lays 
down that 



“any party to a suit .... may show that any judg- 
ment, order or decree which is relevant under S. 40 
. . . . and which has been proved by the adverse 
party, was delivered by a Court not competent to 
deliver it, or was obtained by fraud or collusion.” 


It is not alleged in the present case that 
the order was obtained by any fraud or col- 
lusion. The only allegation is that the order 
was the result of gross negligence on the 
part of the then next friend of the idol. The 
question therefore is (l) whether this negli- 
gence of tho next friend affected the juris- 


diction of the Court so as to render it 



Court not competent to deliver the order” 
within tho meaning of s. 44, Evidence Act; 
( 2 ) whether apart from tho provisions of 
S. 44, Evidenco Act, thoro is any principle 
of law by which gross negligonco on the 
part of tho next friend would affect the conso- 
quent order of dismissal so as to render it 


inoperative as a bar to a fresh suit under 0 
O. 9, R. 9, Civil P. C. 

In my judgment, however, the cause of 
action in respect of which the present suit 
has been brought is not the same as that in 
respect of which the previous suit was insti- 
tuted. As has been stated above, the present 
appellants confined their appeals to item 1 of 
the properties in suit. So far as this item is 
concerned, in the previous suit (l) the title of 
the plaintiff deity was based on the registered 
arpannamah or deed of dedication dated 2lst 
Aswin 1270 B. S. (corresponding to 6th October 
1869) by Bhagwan Chandra Basil and Biswa* 
nath Basu; (2) the Suit No. 172 of 1925 was 
characterized as collusive and as not affect- * 
ing the title of the deity; (3) (a) the mort- 
gage dated 9th June 1927, by Jogesh Chandra 
Chandra to defendant 15, (b) sub-mortgage 
by defendant 15 to defendants 1G and 17 dated 
23rd July 1930, (c) the final mortgage decree 
for sale against Jogesh Chandra in Title Suit 
No. 209 of 1930 on the basis of the mortgage 
dated 9th June 1927, (d) the final mortgage 
decree in Title Suit No. 186 of 1932 on the 
sub- mortgage, and (e) the execution case 
No. 109 of 1933 in execution of that decree 
were all impeached as not binding on the 
deity and not available against the property. 
The cause of action was stated to be (l) the g 
starting of the execution proceeding in Exe- 
cution case No. 109 of 1933 and (2) tho exis- 
tence of (a) of the decree in Title Suit No. 172 of 
1925, (b) the deeds of mortgage and tho sub- 
mortgage and (c) tho mortgage decrees. The 
reliefs claimed in that suit were (l) decla- 
ration on a proper construction of tho deeds 
of dedication, that tho properties constituted 
the absolute debutter properties of the plain- 
tiff deity; (2) declaration that the mortgage 
and the sub-mortgage, the mortgage deorees 
in Title Suit No. 209 of 1930 and in Title 
Suit No. 189 of 1932 and the execution pro- 
ceedings in Execution Case No. 109 of 1933 ^ 
were void, inoperative and not binding in 
any way upon the deity; (3) permanent in- 
junction against the then defendant 10 
(prosent defendant 15) prohibiting and res- 
training him from executing the said mort- 
gage decree in Title Suit NO. 209 of 1930 
by the sale of tho property (item l); and 
(a) permanent injunction against the then 
defendants 17 and IS (present 16 and 17) 
prohibiting and restraining them from exe- 
cuting their mortgage decree in Title Suit 
No. 189 of 1932 by tho sale of the property 
(item l). There were also prayers for tho 
removal of defendant l from the position of 
a shebftit and for making a scheme of 
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management and proper worship of the 
deity. In the present suit, all the above 
allegations and assertions are repeated, the 
title of the plaintiff is founded on the same 
basis and the same infringements are alleg- 
ed. In para. 21 of the plaint it is stated why 
the previous suit No. 196 of 1933 was insti- 
tuted by the plaintiff “through defendant 9 
Sm. Anupama Dasi as the next friend” and 
in para. 24 it is stated how the said suit was 
dismissed for default under O. 9, R. 8, Civil 
P. C., through the gross negligence of the 
then next friend. Then in para. 25 the fresh 
occasion for the present suit is given and it 

. is stated thus : 

& That, though defendant 15 got the said Execu- 
tion Case No. 109 of 1933 referred to in paras. 18 
and 21 above dismissed for non-prosecution since 
and after the institution of the said Title Suit 
No. 196 of 1933 on behalf of the plaintiff Deity, 
the plaintiff has come to learn through its next 
friend that the said defendant 15 has again put 
his said mortgage decree in Title Suit No. 209 of 
1930 in execution, in Execution Case No. 107 of 
1935 in the second Court of the Subordinate Judge 
at Alipur and is about to.sell wrongfully the proper- 
ty described in item 1, sch. ‘A’ below which consti- 
tutes one of the absolute debutter properties of the 
plaintiff deity and which cannot be lawfully sold 
in the said execution case and that 15th day of 
January next is fixed for auction sale of the same. 

That the plaintiff deity is therefore compelled to 
c bring this fresh suit to protect its right, title and 
interest in the properties in suit and is entitled to 
a declaration that the properties in. suit described 
in the Sch. ‘A* below constitute the absolute de- 
butter properties of the plaintiff deity and as such 
the said property described in item 1 of the said 
Schedule is not liable to be sold in the said execu- 
tion case No. 107 of 1935 pending in the local second 
Court of the Subordinate Judge at Alipore, or in 
execution of the said mortgage decrees in Title Suit 
No. 209 of 1930 and Title Suit No. 189 of 1932 re- 
ferred to above and respectively obtained by defen- 
dant 15 and defendants 16 and 17 against the said 
Jogesb Chandra Chandra since deceased. 

The relief claimed in the suit is a decla- 
ration, (l) that the properties .... constitute 
absolute debutter property of the plaintiff 
d deity and (2) that item l of the said pro- 
perties is not liable to sale, (a) in the Execution 
Case No. 107 of 1935 nor (b) in exe- 

cution of the mortgage decrees in Title Suit 
NO. 209 of 1930 and Title Suit No. 189 of 1932. 
“The cause of action”, in the language of 
their Lordships of the Judicial Committee, 

has no relation whatever to the defence which 
may be set up by the defendant, nor does it depend 
upon the character of the relief prayed for by the 
plaintiff. It refers entirely to the grounds set forth 
in the plaint as the cause of action, or in other 
words, to the media upon which the plaintiff asks 
the Court to arrive at a conclusion in his favour. 
15 I.A. 156.8 

It is a bundle of essential facts which it 
is necessary for the plaintiff to prove before 


he can succeed in the case. There is do doubt Q 
that the two suits are based on certain com- 
mon allegations. The suit of 1925, the mort- 
gage of 1927 and 1930, the mortage decrees 
of 1930 and 1932 are the common impeachable 
facts assailed in both the suits. In none of 
these transactions however the idol was a 
party and consequenly these were not such 
invasion of the idol’s right as would render 
it incumbent upon it to take the help of the 
Court. The mortgages were all simple mort- 
gages and none of these transactions was 
accompanied or followed by any overt act 
interfering with the possession and enjoy- 
ment of the idol. The fact that the idol has 
all along been in undisputed possession and f 
enjoyment of the properties has been esta- 
blished in this case and is not in dispute in 
this appeal. The idol’s right was more effec- 
tively invaded when execution against the 
property was taken out in 1933. This execu- 
tion case having ultimately been abortive, 
the threat, if any, to the idol’s right was 
also gone. Then, again, when the present 
execution was taken out against what the 
idol claims to be its property a fresh invasion 
of its right took place giving rise to a fresh 
cause of action for it to come and seek the 
help of the Court. No doubt, though not 
necessary, the idol came to Court as a matter g 
of fact on the occassion of the previous in- 
vasion of its right. Had there been any 
adjudication in respect of any matter in 
issue there that fact might affect it in the 
subsequent suit. But till barred by any such 
adjudication it is entitled to seek the help 
of the Court upon each successive invasion 
of its right. Each such invasion will give 
rise to a fresh cause of action and a suit in 
respect of such an invasion will be a suit in 
respect of a fresh cause of action and not 
“in respect of the same cause of action” 
within the meaning of O. 9 R. 9, Civil P. C. 

In 36 Mad. 383, 18 the Madras High Court h 
held that though attachment of a person s 
land, as if it belonged to another, gives the 
owner a cause of action, on which he could 
have brought a suit, but did not, yet the sale 
of the same at a later date is a fresh and 
greater invasion of his right and gives him 
a fresh cause of action. It may be added that 
if the owner in such a case brought a suit 
on the occasion of attachment and allowed 
that suit to be dismissed under O. 9, R. 8, 
Civil P. C., his suit on the occasion of the 
subsequent sale would n ot have been affec ted 

18 (’13) 36 Mad. 383: 13 I.C. 96 : 22 M.L.J. 108 : 

(1911) 2 M.W.N. 531, Ananta Razu Garu v. Nara- 

yana Razu Garu. 



112 Calcutta Tarit Bolus an v. Sridhar Saragram (Pal J.) A. I. R. 


by the provisions of O. 9, R. 9, Civil P. C., 
the latter suit being in respect of a fresh 
cause of action. The principle underlying the 
decision of the Calcutta High Court in 51 Cal. 
548 19 also supports the same view. 

The suit of 1925, the mortgages of 1927 
and 1930 and the mortgage decrees of 1930 
and 1932 no doubt might supply sufficient 
cause of action without anything more to the 
idol for a declaratory relief. If a previous 
suit founded on such cause of action were 
allowed to be dismissed for default under 
O. 9, R. 8, Civil P. C. ; another suit on that 
cause of action alone would have been barred 
by o. 9, R. 9, Civil P. C. But that is not the 
b position here. The prior suit was founded 
not on these facts alone but on another addi- 
tional fact, viz., that an execution was taken 
out against the property. This last named fact 
was really the clear and unequivocal threat to 
the idol’s right and supplied the cause of action 
on which the suit of 1933 was founded. The 
suit was no doubt dismissed under o. 9, R. 8, 
Civil P. C. But the threat was also removed 
by the inaction of the invader. The execution 
case w T as also dismissed for non-prosecution. 
After this it was not incumbent upon the 
idol to do anything. A fresh invasion of its 
rights was made by taking out a fresh exe- 
c cution. This was a fresh attempt to cast a 
cloud on the idol’s title and created a new 
cause of action in its favour. No doubt the 
reluctance or prolonged failure of the plain- 
tiff* to assert his claim in the civil Courts 
imposes on the Courts the clear and im- 
perative duty of cautious reserve before ac- 
cepting the plaintiff’s contentions. But the 
plaintiff had in this case successfully dis- 
charged this heavy burden of proof to the 
satisfaction of the Court below and this could 
not be assailed in this appeal. 

In my judgment the cause of action in 
respect of which the present suit has been 
brought is not the same on which the pre- 
l1 ‘ vious suit by the idol was founded and con- 
sequently the rule of bar laid down in O. 9, 
R. 9, Civil P. C., is not at all applicable to 
it. In this view, no other consideration does 
really arise in this case. The other questions 
would arise for consideration only if tho 
present suit could be said to bo in respect of 
tho same cause of action as in the suit of 
1933 — only if the bar imposed by O. 9, R. 9, 
Civil 1'. C., was otherwise available to tho 
defence. Though in the plaint itself the 
plaintiff states that tho suit of 1933 was its 

19. (’21 ) 11 A.I.R. 1924 Cal. 714 : 83 I.C. 233 : 51 
Cal. 518 : 39 C.Tj.J. 418, Nnjimunnessa 13ibi v. 
NacLmnulin Simhir. 


own suit, all the relevant facts for the pur- a 
pose of determining how and by whom that 
suit was instituted and in what right the 
then next friend purported to act as the next 
friend of the idol have been given in the 
plaint. There is no dispute about these facts, 
and, in my judgment, in view of them the 
then next friend had no right to represent 
and cannot be said to have represented the 
idol at all. 

Before proceeding further, it would be 
advisable to keep in mind that as the rule 
of law now stands there are several distinct 
rights of suit in respect of the endowed pro- 
perty, viz., (l) the idol itself as a juristic 
person has the right of suit like all other f 
owners ; ( 2 ) the shebait, the recognized 
human agency through which the idol must, 
from its very nature, act, has a distinct 
right, distinct from, and, in normal cases, in 
supersession of the idol’s right of suit (31 1. A. 
203 8 ); (3) the prospective shebaits as persons 
interested in the endowment have a right of 
suit; (4) worshippers and members of the 
family have right of suit. The question be- 
fore us is not who else can sue in his own 
right but who else, other than a shebait, can 
represent the idol when the suit is in enforce- 
ment of the idol’s right of suit. Ordinarily 
the shebaits alone will have the right to g 
represent the idol. In special cases the Court 
may appoint some one to represent it. The 
rules of law that can be gathered from the 
decided cases in this respect appear to be — • 

(1) that normally a shebait alone can repre- 
sent an idol in a suit or proceeding; (a) that 
where there are several shebaits, the entire 
body of them will represent the idol; (b) that 
under some special circumstances even a co- 
shebaitcan represent the idol; 45 C. W. N.709. 7 

(2) that it is only under some special circum- 
stance that tho idol may be represented by 
(a) a prospective shebait; (b) a worshipper 
or any person interested in the endowment; 

(3) that whon persons othor than the shebaits 1 
come to ropresentKho idol, they can repre- 
sent the idol only by an appointment by the 
Court. 

Anupama Dasi, the then next friend, 
had no greater interest than that of being a 
possible worshipper. As such a worshipper 
she had the right of suit in herself. She 
could bring a suit for declaration that an 
alienation by the shebait was not valid. No 
doubt sho could not have sued for possession 
on tho ground that the alienation by the 
shebait was invalid. The circumstances that 
sho was a devotee of the idol and was a 
worshipper of it wero sufficient to entitle 
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a her to bring a suit complaining of a breach 
of trust with reference to the property 
belonging to the idol. In 5 Cal. 700 20 Sir 
Bichard Garth C. J. and Pontifex J. held 
that as there was no public officer in this 
country endowed with the power of enforc- 
ing the due administration of charitable or 
religious trusts by information at the rela- 
tion of some private individual, as is posses- 
sed by the Attorney-General in England, 
and as it would lead to great abuse in trusts 
of this nature unless some person was able 
to bring them under the control of the Court, 
the representatives of a testator, who had 
created such a trust, were the persons who 
b would be entitled, if a proper case were 
made out, to institute proceedings for the 
purpose of having abuses in the trust recti- 
fied. Inl.L.R. (1937) 2 cal. 105 21 (M. C. Ghosh 
and Mukherjea JJ.) it was observed : 

In India, the Crown is the constitutional protec- 
tor of all infants and as the deity occupies in law 
the position of an infant, the shebaits who repre- 
sent the deity are entitled to seek the assistance of 
the Court in case of mismanagement or maladmi- 
nistration of the deity’s estate and to have a pro- 
per scheme of management framed which would 
end the disputes amongst the guardians and pre- 
vent the debutter estate from being wasted or 
ruined. This principle was reiterated in 53 C. L. J. 
621.22 The Privy Council itself directed the fram- 
ing of a scheme in the case of a private debutter in 
52 I A 245 2 and the case was remanded to the trial 
Court expressly for that purpose. The same direc- 
tions were given by frhis Court in 37 C. W. N. 181 23 
which was also a case of private debutter 

See also 3 Bom. 27. 24 See also, in this con- 
nexion, 43 O. W. N. 1056 26 and 55 I. A. 96. 26 
Persons having individual rights under such 
endowments can bring suits to enforce such 
individual rights by an ordinary suit in 
their own name without being obliged to 
bring a suit in the name of the idol. This 
right reserved to the worshippers sufficiently 
safeguards the interest of the worshippers or 
other persons interested in the debutter. At 
the same time it obviates the risk of jeopar- 
** dising the interest of the idol by allowing it 

20. (’80) 5 Cal 700, Brojomohun Das v. Hurrolall 
Doss. 

21. (»37) 24 A. I. R. 1937 Cal. 338 : 172 I. C. 161 : 
I.L.R. (1937) 2 Cal. 105 : 41 C. W. N. 728, Bimal 
Krishna v. Iswar Radhaballav Jiu. 

22. (’32) 19 A. I. R. 1932 Cal. 117 : 134 I. C. 576 : 
53 C.L.J. 621, Rabindra Nath v. Chandi Charan. 

23. (’33) 20 A. I. R. 1933 Cal. 519 : 144 I.C. 894 : 
60 Cal. 538 : 37 C.W.N. 181, Prasad Dasv. Jagan- 
nath Pal. 

24. (’78) 3 Bom. 27, Radha Bai v. Chimnaji. 

‘ 25. (’39) 26 A.I.R. 1939 Cal. 699 : 186 I.C. 25 : 70 
C.L.J. 88 : 43 C.W.N. 1056, Monindra Mohan v. 
Shamnagar Jute Factory. 

26. (’28) 15 A. I. R. 1928 P. C. 16 : 108 I.C. 361 : 
55 Cal. 519 : 55 I. A. 96 (P. C.), Abdur Rahim v. 
Abu Md. Barkat Ali. 

1942 C/15 & 16 


to be affected by the intermeddling of per- d 
sons whose fitness has never been inquired 
into and adjudicated upon. No doubt in the 
case of the minors the Civil Procedure Code 
lays down that 

any person who is of sound mind and has attained 

majority may act as next friend of a minor 

Provided that the interests of such person is not 
adverse to that of the minor. 

Such a next friend, it seems, need not 
have any interest in the minor’s interest. 
There is however no such statutory provi- 
sion applicable to the case of an idol and I 
do not think that this rule involves any 
such principles of justice, practical experi- 
ence and common sense as would entitle us , 
to extend it to the case of an idol by ana- * 
logy. Analogy may indeed often serve a very 
useful purpose and perhaps helps the stabi- 
lity of the norms for decisions. This stability 
receives a special respect when the norms 
are extended not merely to like or similar 
cases but also to the cases that are only ap- 
proximately similar. But this projection of 
norms to new cases on the ground that these 
are approximately similar is not without its 
danger. The case of an idol is similar to that 
of an infant only to this extent that both 
must act through some agents. But the ana- 
logy does not seem to extend beyond this. 
An idol from its very nature is a perpetual 9 
dependent and its incapacity in this respect 
is perpetual. It would therefore be reason- 
able to expect that the law which recognised 
its personality must have made some provi- 
sion for supplementing this perpetual incapa- 
city. As has been pointed out above, the law 
recognises the shebaits for this purpose and 
appoints them, as it were, to be the persons 
who are to represent the idol for all juridical 
purposes. In fact, though the idol is recog- 
nised as the owner, it is owner only in an 
ideal sense. The right of suit is really in the 
shebait. 

As has recently been observed by the h 
Judicial Committee in 67 I. A. 251, J7 the pro- 
cedure of our Courts allows for a suit in the 
name of an idol or deity though the right of 
suit is really in the shebait. No doubt an 
idol is recognized as a juridical person capable 
of having interests demanding legal protec- 
tion. But this is so only in an ideal sense. 
Strictly speaking, the law of the present age 
at least does not concern itself with anything 
outside human interest and all the recogni- 

27. (’40) 27 A.I.R. 1940 P.C. 116 : 189 I.C. 1 : 

I.L.R. (1940) Lah. 493 : I.L.R. (1940) Kar. P.C. 

251 : 67 I. A. 251 (P.C.), Masjid Shahidganj v. 

Shiromani Gurdwara Parbandhak Committee, 

Amritsar. 
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a tions and protections accorded to the idol must 
have been thought necessary because of the 
existence of some ultimate human interests. 
In the recent case in 41 C.W.N. 1349 5 my learned 
brother Mukherjea J. is said to have held that 
any member of the family in case of a family 
endowment or any person interested in the 
endowment may represent the idol in a suit 
as a next friend. As I read the judgment, he 
said nothing of the kind and in the particular 
case had no occasion for saying that. In his 
own language : 

When the shebait himself is negligent or alienates 
debutter property in breach of trust, not only a 
prospective shebait under the terms of the grant 
but any member of the family in case of a family 
0 endowment may maintain the suit on behalf of the 
deities* to recover that property from a trespasser : 
vide 35 C. W. N. 768.4 


In support of his proposition he refers to 
a passage in Gour’s Hindu Code and says: 

“ Dr. Gour in his Hindu Code lays down the law 
as follows : “Any person interested in the endow- 
ment may sue to set aside an improper alienation 
of its property by the manager.” 

After this he says : 

The question, therefore, is as to whether Bhakat- 
ram and Panchkari could be said to be persons 
interested in the debutter. 


on behalf of the idol in form but in their own 
name though the interest claimed was the 
benefit of the idol. 



In my judgment there is a very substantial 
distinction between a suit by certain inter- 
ested persons as such in their own name, 
and, at least in form, on their own behalf, 
and a suit by a person in the name of the 
idol and as its next friend. In the former 
case the consequences of the suit will be 
binding only on the persons suing <?r on the 
persons whom they represented in form (o. 1, 

R. 8, Civil P. C.). In the latter case the idol 
itself will be affected as a juristic person and 
it is therefore a question fraught with grave 
consequences demanding serious considera- / 
tion as to who should be allowed to repre- 
sent the idol in such a suit. No doubt now 


under O. 32, Civil P. C., very wide scope is 
afforded in this respect to the case of an in- 
fant. Rule 4 of o. 32, Civil P. C., lays down: 

Any person who is of sound mind and has at- 
tained majority may act os next friend of a minor 
or as his guardian for the suit : Provided that the 
interest of such person is not adverse to that of the 
minor and that he is not, in the case of a next 
friend, a defendant, or, in the case of a guardian 
for the suit, a plaintiff. 


Now, it appears from the judgment that 
Bhakatram instituted the suit not as next 
c friend of the idol, but in his own name and 
in enforcement of his own right (l) as the 
rightful shebait, (2) at least as the de facto 
shebait having the custody of the idol and 
(3) at any rate, as being interested as a 
worshipper. It seems abundantly clear that 
my learned brother Mukherjea J. was consi- 
dering the question whether such persons 
could sue in their own name and right and not 
whether they could represent the deity in a 
suit. My learned brother cited as an authority 
in support of the position the decision of the 
Judicial Committee in 31 1. A. 203, 3 and quoted 
a passage from the judgment of the Judicial 
^ Committee to emphasise this right of suit of 
a such persons as distinct from the right of 
suit of the idol itself. The passage from Gour’s 
Hindu Codo is also relevant only for this 
purpose. No doubt he used the expression 
“on behalf of the deities.” As I read the 
judgment, thereby lie was not thinking of 
the frame of the suit but of the ultimate 
beneficial result of it. Though not in form, 
in substance, such a suit will bo on behalf of 
the deity, as the deity will be, as the juristic 
owner of the property, the person benefited 
by it. The authority in 35 C.W.N. 7GS' 1 cited 
in support of the proposition also points to 
the same thing. That also was a case where 
the persons interested instituted the suit not 


This wide rule makes possible much offi- 
cious meddling with the infant’s interest. In 
my judgment such a rule of representation 9 
should not be allowed to be extended by 
analogy to the case of an idol. As yet there 
is no well defined rule of procedure in this 
respect. An idol is represented by its she- 
baits. On the exceptional unfortunate occa- 
sion of the shebaits turning hostile to the 
idol, the other persons interested are given 
the right of suit in their own name. They 
may come singly or in a representative group. 
But let them come in their own name and 
right. An idol is not an infant in the Hindu 
conception. It has not been treated as an 
infant by our Legislature and by the highest 
judiciary in many respects. I do not see any ^ 
necessity for or advantage in allowing it to 
be treated as an infant for the procedural 
purposes beyond the extent to which the 
Judicial Committee has already done so. 
When in the case of a fight between its she- 
baits it is necessary that the idol should be 
brought on the record, let it be brought as 
represented by a person by the special ap- 
pointment of the Court. In 59 Cal 619 38 Lort- 
Williams J. held that in the case of a private 
religious trust, with regard to the misman- 
agement of which the members of the public 

28. (’31) 18 A. I. R. 1931 Cal. 558 : 133 I.C. 815 : 

: 58 Cal. 019, Slmrat Chandra Shoo v. Dwarkauath 

Shoo. 
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a cannot intervene, and it cannot be expected 
that the shebait will bring a suit against 
himself, it is necessary and desirable that 
the idol should file a suit by a disinterested 
next friend appointed by the Court. 

The suit was for the removal of the defen- 
dant from the position of the shebait of the 
deity and it was found in the case that there 
was nobody left out of the members of the 
family who under the deed of endowment 
had any interest in the trust estate. The 
founder’s living relatives other* than Dwar- 
ka’s line were excluded by the terms of the 
deed itself. In these circumstances Lort- 
Williams J., held that the idol itself could 
b bring a suit for the purpose and that it was 
for the Court to appoint a next friend for 
the idol on such an occasion. In 44 C. L. J. 
522, 29 Chotzner J. held that a right of suit 
is vested in the shebait and not in the idol. 
In the absence of refusal by the shebait to 
institute a suit for the protection of the pro- 
perty of an idol, neither a worshipper nor an 
idol is competent to maintain a suit. The 
suit in question was for a declaration that a 
certain deed of revocation of the dedication 
and mortgage of the dedicated property by 
the settlor was not binding on the idol. The 
suit was instituted by a worshipper in her 
c own name as also in the name of the idol 
represented by herself as its next friend. 
The dedication in question was made by one 
Suresh Chandra Chakrabarty in 1922 whereby 
he appointed himself and his brother Nagen- 
dra to be the shebaits of the deity. On 6th 
June 1923, Suresh and Nagendra executed the 
deed of revocation in question. Thereafter 
on 20th June 1923 Suresh executed the mort- 
gage in question. 

Nagendra and other members of the foun- 
der’s family were made defendants in this 
suit. The mortgagee defendants contested 
the claim. Their defence inter alia was that 
^ the suit was not maintainable at the instance 
of the present plaintiffs. Nagendra was the 
only surviving shebait of the deity at the 
date of this suit. He as also the other mem- 
bers of the family who were made defendants 
in the suit appeared and supported the case 
of the plaintiffs by filing a written state- 
ment. According to Chotzner J., the proper 
person to have instituted the suit was the 
shebait and nobody else. Had the position 
been that Nagendra in his capacity of shebait 
had definitely declined to institute the suit, 
it might perhaps have been open to wor- 
s hipper as the next friend of the idol to have 

29. (’27) 14 A.I.R. 1927 Cal 244 : 99 I. C. 917 : 

44 C L J 522, Kalimata Devi v. Nagendranath. 


taken the place of the shebait. In the absence 
of any such refusal by the shebait neither 0 
the worshipper nor the idol was competent 
to sue. The suit was held to be bad. In 60 
Cal. 54 30 at p. 73, Rankin C. J., observed : 

The doctrine that an idol is a perpetual minor is, 
in my judgment, an extravagant doctrine contrary 
to the deoision of the Judicial Committee in such 
cases as 37 I. A. 147. 31 

He then pointed out : 

It is open to shebaits or any person interested in 
an endowment to bring a suit to recover the idol’s 
property for debuttar purposes. 

Further on at p. 77 he observed : 

I am not prepared to hold, as a matter of cons- 
truction of the Limitation Act, that an idol is a 
perpetual minor as was suggested in 49 Mad 543. 33 j 

While considering whether the possession 
of two joint shebaits became adverse to the 
idol when they openly claimed to divide the 
property between .them, Sir George Rankin '' 
observed that “until the shebait was removed 
or controlled by the Court, he alone could 
act for the idol.” This case is also an autho- 
rity for saying that at least in the Limita- 
tion Act the provisions in the Act as to 
lunatics and minors were not intended to be 
extended to idols. In 36 C. w. N. 1108 33 the 
analogy of minority of deities was declared 
to be a pure fiction for which no authority 
was to be found in Hindu law, and it was g 
held that there was no conceivable principle 
on which on such analogy a contract other- 
wise good and valid could be taken out of 
the class of contract of which specific per- 
formance might be granted under the law. 
The position may be summed up as follows : 

(l) ( a) The idol is a juristic person and as 
such it may sue and be sued; (b) from its 
very nature it must act through some human 
agency — shebait is such agency. Until the 
shebait is removed or controlled by the Court 
he alone can act for the idol. (2) Apart from 
the idol’s right of suit, a shebait as such has 
a right of suit and may be sued. Normally 
he is the human agency through which the Jl 
idol holds, enjoys, and manages the property 
and the right of suit vests in him and not in 
the idol : 31 I. A. 203. 3 (3) Worshippers and 
members of the family have interest in the 

30. (’33) 20 A.I.R. 1933 Cal 295 : 144 I. C. 792 : 

60 Cal 54, Surendra Krishna v. Iswar Bhubanes- 

wari. 

31. (’10) 37 Cal 885 : 7 I. C. 240 : 37 I. A. 147 : 

12 C L J 110 : 14 C. W. N. 889 (P.C.), Damodar 

Das v. Lakhan Das. 

32. (’26) 13 A.I.R. 1926 Mad. 769 : 96 I. C. 371 : 

49 Mad. 543 : 50 M. L. J. 589, Rama Reddy v. 

Rangadasan. 

33. (’33) 20 A.I.R. 1933 Cal 109 : 142 I. C. 465 : 

60 Cal 111 : 36 C. W. N. 1108, Gopal Sridhar 

Mahadev v. Sasibhusan Sarkar. 
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debuttar and a right of suit is given to them 
also to protect the interest of the debutter, 
(a) This does not mean that these persons 
can as of right represent the deity in a legal 
proceeding, (b) They can sue in their own 
name and on their own behalf for the bene- 
fit of the debutter. (4) In exceptional cir- 
cumstances, a deity can be represented in a 
legal proceeding by a person other than a 
shebait only by the special appointment of 
the Court : 52 I. A. 245; 2 60 I. A. 263. 84 (a) In 
such a case such person may be under the 
control of the Court in the manner in which 
and to the extent to which a next friend or 
a guardian of a minor is under such control 
& under the provisions of O. 32, Civil P. C. 
In my judgment the Suit No. 19G of 1933 was 
not a suit of the idol. The person who pur- 
ported to represent the idol as its next friend 
was not the person entitled in law so to re- 
present the idol, and she was never appoint- 
ed by the Court so to represent the idol. At 
best it was a suit by Anupama in her own 
right as a worshipper and as such its result 
would not in the least affect the present suit. 


Assuming that the previous suit was the 
suit of the same plaintiff and was founded 
on the same cause of action, O. 9, R. 9, Civil 
P. C., would prima facie preclude the plain- 

c tiff from bringing this present suit. The 
contention of the plaintiff respondent is : 

(i) that the position of an idol is analogous 
to that of an infant for the present purposes; 

(ii) that the position of an infant in this 
respect is ; (a) that gross negligence on the 
part of a next friend in the conduct of a 
suit brought on behalf of the infant prevents 
the effect of the bar contained in s. 103 (now 
O. 9, R. 9), Civil P. C.: 22 Cal. 8; 1G (b) that 
in the absence of any statutory provision 
the English rule of law in this respect 
applies here as principles of equity, justice 
and good conscience, English rule of law as 

d enunciated by Mali ns V. C. in (1874) 18 Eq. 
673 at p. 670; (c) that as soon as the next 
friend becomes negligent in the conduct of 
the suit, he becomes removable by the Court 
as such next friend and that ho ceases to be 
the next friend though not removed by the 
Court by any express order, the minor is 
thus unrepresented from that moment: 64 
ALL. gig 1 " at p. 664. There is no direct 
authority in this respect so far as t ho posi- 
tion of an idol is concerned. 


34. (’33) 20 A.I.1L 1933 P.C. 198 : 140 I.C. 
8 Luck. 351 : GO I.A. 203 (P.C.), Kanhnya 
Hum ill Ali. 


1044 : 
Lai v. 


35. (1871) 18 Eq. 573 
851, In re Hoghton; 


: 43 L. .1. Ch. 758 : 22 W.R. 
Hoghton v. Rublev. 


As regards infants the authorities are to 0 
a certain extent conflicting. The points that 
will require consideration are: 1. What is the 
exact position of an infant in this respect? 

2. Whether the rule of law applicable to an 
infant should be extended to the case of an 
idol by analogy. As regards infants an exa- 
mination of the various decisions of the 
several High Courts in India will disclose a 
clear conflict of opinion. The views of the 
Calcutta High Court will appear from the 
following cases: 3 W.R. 43 s6 (Jackson and 
Glover JJ.); 10 Cal. 357 87 (Sir Richard Garth, 

C. J., and Cunningham, J.); 12 Cal. 69 88 
(Field and O’Kinley, JJ.); 22 Cal. 8 16 (Treve- 
lyan and Ameer Ali, JJ.); 29 cal. 735 89 (Pratt f 
and Mitra, JJ.); 55 Cal. 1241 40 (Rankin C. J. 
and C.C. Ghosh J.); 45 C.W.N. 508 11 (Mukher- 
jea J). The following opinions showing a 
certain amount of conflict can be gathered 
from these cases : 

1. The bar imposed by S. 7 of Act 8 of 1859 
(corresponding to S. 43 of Act 14 of 1882 and 
o. 2 R. 2 of the present Civil Procedure Code) 
was not available against a minor when the 
omission in the previous suit was due to the 
negligence of his next friend. 

There is no law which prevents a minor, when 
ho comes of age, suing in his own name for any- 
thing that his guardian, either through ignorance 
or negligence, has omitted to prosecute. (3 W.R. ® 
4330 at p. 46). 

2. Where a Court has reason to believe 
that a suit is lawfully brought by a party 
who has a right to bring it on behalf of a 
minor, the result of that suit would have 
precisely the same effect as that of the suit 
by a person of full age: 10 Cal. 357 ; 37 12 Cal. 
G9. 38 (a) Where a decree has been made 
against an infant duly represented by his 
guardian and the infant on attaining majo- 
rity seeks to set that decree aside by a sepa- 
rate suit, he can succeed only on proof of 
fraud or collusion on the part of his guardian. 

12 Cal. 69. 8S If the infant desires to have h 
the decree set aside because any available 
good ground of defence was not put forward 
at the hearing by his guardian, he should 
apply for a review. If the decree were an 

36. (’65) 3 W.R. 43, Kylash Chunder Sirkar v. 
Gooroo Churn Sirkar. 

37. (’84) 10 Cal. 357, Eshan Chunder Safooi v. 
Nundamoni Dasi. 

38. (’80) 12 Cal. G9, Raghubar Dyal v. Bkikya Lai. 

39. (’02) 29 Cal. 735, Ram Sarup I*al v. Shah 
Latafat Hossein. 

40. (’28) 15 A.l.R. 1928 Cal. 844 : 113 I.C. 843:55 
Cal. 1241:32 C.W.N. 665. Abdul Karim v. Thakiu 
Das. 

41 . ('41) 28 A.l.R. 1941 Cal. 401 : 196 I.C. 779 : 
I.L.R. (1941) l Cal. 477 : 45 C.W.N. 608, Mahesh 
Chandra v. Manindra Nath. 
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% ex parte one, the procedure adopted should 
be that given in the Civil Procedure Code 
for setting aside ex parte decrees: 12 cal. G9; 88 
29 Cal. 735. 89 

3. Gross negligence on the part of a 
next friend in the conduct of a suit brought 
on behalf of an infant prevents the effect 
of the bar contained in S. 103, Civil 
P. C., 1882, (O. 9, R. 9 of the present Civil 
P. C.), to the institution of a fresh suit in 
respect of the same cause of action by the 
minor on attaining majority. Fraud and 
negligence are on the same footing in this 
respect: 22 Cal. 8 16 and 45 C.W.N. 508. 41 The 
Calcutta High Court in 22 Cal. 8 16 took the 
b view that according to the law as adminis- 
tered in England the gross negligence of his 
next friend would entitle an infant (l) to 
obtain avoidance of proceedings taken on 
behalf, as also, (2) to institute a fresh suit in 
respect of the same cause of action. The 
rule of English law was applied here as 
principles of justice and equity. The Bombay 
High Court has recently taken a contrary 
view in I.L.R. (1939) Bom. 340. 11 The Full 
Bench now holds that gross negligence apart 
from fraud or collusion on the part of the 
next friend or guardian ad litem cannot be 
made the basis of a suit to set aside a decree 
c obtained against him. In this case Beau- 
mont C. J., doubted if the English rule of 
law in this respect was correctly appreciated 
by the Calcutta High Court in 22 Cal 8. 16 
The views of the Madras High Court will 
appear from the following cases : A.I.R. 
1916 Mad. S84 42 (Sankaran Nair and Spen- 
cer JJ.), 45 Mad. 425, 43 A.I.R. 1923 Mad. 718, 44 
A.I.R. 1925 Mad. 258 46 and A.I.R. 1940 Mad. 
810. 46 The Madras High Court has taken 
the same view as in 22 Cal. 8. 16 The Allaha- 
bad High Court also has taken the same view 
as in 22 Cal. 8 10 in 54 ALL. 646. 10 In an earlier 
case in 1894 A.W.N. 141 47 the Court observed: 

^ But short of fraud being established and fraud 
not only on one side but on both, i. e., on the part 
of the then plaintiff and on the part of the present 
plaintiff's then guardian, we know of no right which 
the present plaintiff can now have to dispute the 

42 . (’15) 2 A.I.R. 1915 Mad. 384 : 26 I.C. 16 : 27 
M.L.J. 486, Subbanna v. Narasamma. 

43 . (’22) 9 A.I.R. 1922 Mad. 273 : 70 I.C. 668 : 45 
Mad. 425 : 42 M.L.J. 429, Chunduru Punnayyah 
v. Rajam Viranna. 

44 . (’23) 10 A.I.R. 1923 Mad. 718 : 74 I.C. 218 : 
45 M.L.J. 324, Kari Bapanna v. Yerramma. 

45 . (’25) 12 A.I.R. 1925 Mad. 258: 85 I.C. 812: 47 
M.L.J. 700, Anada Rao v. Venkatadri Appa Rao. 

46 . (’40) 27 A.I.R. 1940 Mad 810 : 193 I.C. 353 : 
(1940) 2 M.L.J. 433, Mahammad Shadak v. Ven- 
kata Komaraju. 

47 . (’94) 1894 A.W.N. 141, Daulat Singh v. Raghu- 
bir Singh. 


validity of the decree which became final . . . Even 
if that guardian was negligent and through her e . 
negligence did not properly protect the interests of 
the minor in the previous suit, the minor is still 
bound by the decree, so long as the guardian did 
not act fraudulently and in collusion with the 
minor’s then opponent. If the law was otherwise no 
person could be certain of the finality of any decree 
obtained against a minor, whether the minor had 
been a plaintiff or defendant in the suit. 

The Patna High Court also has taken the 
same view as in 22 Cal. 8 16 and has further 
extended the rule to the case of a ward of 
Court in 14 Pat. 824. 48 The Lahore High 
Court also has taken the same view and has 
refused to follow the Full Bench decision of i 
the Bombay High Court : see A. I. R. 1940 
Lah. 205. 49 Keeping ourselves confined to the J 
bar imposed by o. 9, R. 9, Civil P. C., we 
may proceed to examine the legal position 
of the infant with reference to the following 
cases, (l) When the minor institutes a fresh 
suit in respect of the same cause of action ; 

(2) when the minor institutes a suit for set- 
ting aside the adverse decision in the previ- 
ous suit ; (3) when the minor makes an 
application in the previous suit (a) for a re- 
view of the adverse decision, (b). for other- 
wise setting aside the adverse decision. So 
far as the first case is concerned, it must now 
be taken to be the settled law that the pro- 
visions of s. 44, Evidence Act, cannot be 9 
extended to cases of gross negligence: 64 I.A. 

17. 17 Assuming therefore that in the previ- 
ous suit the minor was properly represented 
and that that suit was dismissed for default 
under o. 9 R. 8, Civil P. C., it seems difficult 
to maintain the position that a fresh suit in 
respect of the same cause of action would be 
maintainable by the minor on the ground 
that the previous order under 6. 9, R. 8 was 
due to the negligence of the next friend. The 
bar is a statutory one and it does not make 
. any exception in favour of an infant. 

The only way in which such a fresh suit 
can be urged to be maintainable in spite of h 
the barring provision contained in O. 9, R. 9, 
Civil P. C., is by holding (l) that as soon as 
the next friend or guardian ad litem of a 
minor in a suit becomes negligent, or, in the 
language of the statute, “does not do his 
duty” (O. 32, R. 9 and R. 11, Civil P. C.,) and 
thus becomes removable by the Court under 
O. 32, R. 9 or R. ll, Civil P. C., he ceases to 
represent the minor in that suit, though an 
order removing him is not actually made ; 

48 . (’36) 23 A.I.R. 1936 Pat. 231 : 162 I.C. 235 : 14 
Pat. 824 : 16 P.L.T. 484, Mathura Singh v. Rama 
Rudra Prashad. 

49. (’40) 27 A.I.R. 1940 Lah. 205 : 190 I. C. 648, 
Punnun Mai v. Bishambar Dayal. 
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a ( 2 ) that, at any rate, as soon as by failing to 
do his duty a next friend or a guardian ad 
litem renders himself liable to be removed it 
becomes the duty of the Court to proceed in 
a particular manner in that suit and the 
Court is not competent to proceed in any 
other way in that suit and therefore any 
order made thereafter without removing the 
next friend or guardian ad litem is an order 
“delivered by a Court not competent to deli- 
ver it” within the meaning of s. 44, Evi- 
dence Act. . 

Sulaiman J. in 54 ALL 64G 10 seems to have 
taken the view that the next friend or the 
guardian ad litem ceases to represent the 
^ minor as soon as he renders himself remov- 
able by his negligence or failure to do his 
duty. In my opinion, this is taking an 
extreme view of the case and, if introduced 
is likely to create an appalling confusion. 
This may be a very good. ground for reopen- 
ing any decision or order consequent upon 
the negligence of the guardian or next friend 
by an application in that very suit. But I 
am not prepared to say that when a minor 
is once properly represented he will cease to 
be represented thus without an order from 
the Court. The case, 55 Cal. 1241, 40 is rather 
an authority in support of the view I am 
c taking. There a minor and his mother were 
sued and they were described as Sudha- 
mayee Debi, widow of late Ramlal Thakur, 
and Thakurdas Thakur, a minor by his 
mother and certificated guardian, the said 
defendant 1. No one was formally appointed 
by the Court as guardian ad litem for the 
minor. A pleader appeared on behalf of the 
defendants for taking adjournments for filing 
written statements. There was a substan- 
tial defence to the suit, but that defence was 
never raised. The suit was ultimately de- 
creed ex parte. It was held that the minor 
was not properly represented and the de- 
^ cree was a nullity. In this caso Sir George 
Rankin laid stress on the fact that the lady 
was not at all appointed by the Court as a 
guardian ad litem as was required by o. 32, 
R. 3, Civil P. C. 

The decision of the Judicial Committee 
in 30 I. A. 168 12 is not authority for the ex- 
treme view taken by Sulaiman .1. in 54 ALL. 
010 . 10 There in one case, the guardian- ad- 
litem, being a married woman, was disquali- 
fied by s. 457, Civil P. C. of 1882 from being 
appointed a guardian ad litem and in an- 
other case the proposed guardian was dis- 
qualified, having an interest ad verso to that 
of the minor. I am also not prepared to ac- 
cept the contention that the Court becomes 
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incompetent to make the order of dismissal e 
as soon as the next friend ceases to do his 
duty. As regards the second case, namely 
when the minor seeks to assail the previous 
order or decision and brings a suit for the 
purpose of setting aside that order, obviously 
O. 9, R. 9, Civil P. C., is no bar to such a 
suit. It is not a suit in respect of the same 
cause of action. It is the previous order it- 
self which supplies the cause of action for 
the present suit. In my opinion the law that 
has developed in India in allowing a minor 
to assail by a suit the order or decision in 
bar on the ground of the negligence of the 
next friend should not be disturbed. Even if 
it be held that the remedy in this respect is f 
not by a suit but by an application in the 
previous suit, the suit may be treated as 
such an application. As regards the third 
case, namely when the infant applies in the 
previous suit itself for a review of the ad- 
verse decision, I am inclined to the view 
that negligence of the next friend should 
afford a good ground for the purpose. 

A reading of the relevant Indian decisions 
above referred to will show that they are 
ultimately based on the pronouncement of 
Sir R. Malins, V. C. in (1867) 18 Eq. 573. 3,> 

In that very case it was observed that an g 
infant can be guilty of no negligence and 
cannot be answerable for the negligence of 
his next friend. No negligence can be im- 
puted to an infant. It might very well be 
said that when a suit by a minor by his 
next friend is dismissed for default of the 
next friend due to the negligence of such next 
friend, the minor will always have a suffi- 
cient cause for non-appearance and will thus 
be entitled to have the order of dismissal set 
aside. The next question is to what extent 
this should be extended to the caso of an 
idol which as a juristic person is from its 
very nature under porpetual incapacity to 
look after its own interests, if any. It is now ^ 
well settled that an idol is recognized as a 
juristic person capable of being the subject 
of legal right and duty. But this is only in 
an ideal sense. In 52 I. A. 215, 2 Lord Shaw in 
delivering the judgment of the Judicial Com- 
mittee observed that : 

A Hindu idol is according to loug established 
authority, founded upon the religious customs of 
the Hindus and the recognition thereof by Courts of 
law, a juristic entity. It has a juridical status with 
the power of suing and being sued. Its interests are 
attended to by the person who has the deity in his 
charge and who is in law its manager with all 
the powers which would, in such circumstances, on 
analogy.be given to the manager of the estate of an 
infant heir. 
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A His Lordship characterized this doctrine 
as firmly established. In this case their Lord - 
ships likened the deity to a human being. 
Their Lordships observed that : 

‘ The duties of piety from the time of the conse- 
cration of the idol are duties to something existing 
which, though symbolizing the divinity, has in the 
eye of the law a status as a separate persona. The 
position and the rights of the deity must, in order 
to work this out both in regard to its preservation, 
its maintenance and the services to be performed, 
be in the charge of a human being. Accordingly he 
is the shebait custodian of the idol and manager of 
its estate. 

Their Lordships quoted with approval 
what their Lordships termed “a useful nar- 
b rative of the concrete realities of the posi- 
tion” from the judgment of Sir Asutosh 
Mookerjee J., in 36 C.L.J. 478, 1 which in short 
shows that the deity is conceived as a living 
being and is treated in the same way as the 
master of the house would be treated by his 
humble servant. Though the deity is likened 
to a human being, it is not clear whether the 
idol gets recognition as a possible subject of 
rights in its own interest or whether it is 
recognized because of the existence of some 
ultimate human interest of those benefited 
directly or indirectly by the debutter. The 
» idol is recognized as a juridical entity, but 
* its juridical personality is only the techni- 
c cal means of developing the juristic relations 
! * between the several human beings differently 
interested in the institution. The idol is the 
owner only in an ideal sense. Its enjoyment 
is an ideal enjoyment. The real material 
enjoyment and interest must ultimately be 
with some human being; otherwise it is 
difficult to see why law should concern it- 
self with the matter. In 31 I. A. 203, 3 their 
Lordships observed : 

There is no doubt that an idol may be regarded 
as a juridical person capable as such of holding 
property though it is only in an ideal sense that 

property is so held . The possession and 

management of the dedicated properties belong to 
<2 the shebait and this carries with it the right to 
bring whatever suits are necessary for the protec- 
tion of the property. Every such right of suit is 
vested in the shebait, not in the idol. 

It may be noticed that in this case the 
suit was not by the idol represented by its 
shebait but by the shebait himself as shebait 
in enforcement of his right as shebait. The 
right to sue accrued to the plaintiff when he 
was under age and this saved the limitation. 
In 67 I. A. 251 27 their Lordships of the Judi- 
cial Committee observed that the procedure 
in India takes account necessarily of the 
polytheistic and other features of the Hindu 
religion and recognises certain doctrines of 
Hindu law as essential thereto, e. g.,that an 


idol may be the owner of property. The t 
procedure of our Courts allows for a suit in 
the name of an idol or deity though the 
right of suit is really in the shebait : 31 1. A. 

203. 3 In 2 I. A. 145 50 it was observed: 

It is only in an ideal sense that property can be 
said to belong to an idol, the possession and 
management of it must, in the nature of things, be 
entrusted to some person as shebait or manager. 

It would seem to follow that the person so entrust- 
ed must of necessity be empowered to do whatever 
may be required for the service of the idol and for 
the benefit and preservation of its property at least 
to as great a degree as the manager of an infant 
heir. If this were not so the estate of the idol 
might be destroyed or wasted and its worship dis- 
continued for want of the necessary funds to pre- 
serve and maintain them. j 

Though an idol is thus recognised as a 
juristic person capable of suing and being 
sued, strictly speaking, it has no material 
interest of its own. The efficient subject of 
the rights ascribed to an idol must ulti- 
mately be some human beings. It must be 
they who enjoy such rights and if law pro- 
tects such rights it is because of the existence 
of such ultimate human concern. The idol 
as the juridical person only affords the tech- 
nical means of developing the juristic rela- 
tions between those ultimately interested in 
the endowed property and the strangers. 
The so-called interest of the idol is merely g 
an ideal interest very different from the 
interest which an infant has in his property. 
The introduction of the idol and its recog- 
nition as a juristic person are more a matter 
for the procedure and the procedure in India 
recognises the idol as having a locus standi 
in judicio: 67 I. A. 251. 27 The real material 
interest and enjoyment lie with some human 
beings. It is the concern of these interested 
persons to see how best they will protect 
and preserve their interests and in this res- 
pect when the properly represented idol is 
brought before a Court of law that proceed- 
ing is more analogous to the one brought 
by a few persons representing a multitude Jl 
under O. 1, R. 8, Civil P. C., than the suit by 
a next friend in the name of an infant, for 
the protection of that infant’s own interest. 
Negligence of the person or persons repre- 
senting the idol (or more correctly, the inter- 
est of the ultimate multitude having interest 
in the endowment) should not be available 
for the purpose of avoiding the result of 
that litigation: 64 I. A. 17. 17 

As I have held that the present suit is not 
in respect of the same cause of action as the 

50. (’74) 2 I. A. 145: 14 Beng. L. R. 450: 3 Sar. 

449: 3 Suther 102: 23 W. R. 253 (P.C.), Prosunno 

Kumari Debya v. Golap Chand Babu. 
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a Title Suit No. 196 of 1933 and that the idol 
was not properly represented in that suit, 0. 9, 

R. 9, Civil P. C. is no bar to the present suit. 
The appeals, therefore, fail on this ground 
and I agree that they should be dismissed. 

k.S./r.k. Appeals dismissed, 
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B. K. Mukjierjea and Sen JJ. 

Anath Nath Sarkar — Judgment-debtor 

— Petitioner 
v. 

j Rajendra Nath Bhattacharjee — 

Decree-holder — Opposite Party. 

b Civil Rule No. 257 of 1941, Decided on 18th June 
1941, for setting aside order of the Sub-Judge, 1st 
Court, Howrah, D /- 23rd November 1940, 

Bengal Money-lenders Act (10 of 1940), S. 36 
(1) and (2) — Under S. 36 Court can reopen 
decree only if it is necessary for exercising 
powers under S. 36 (1) — Claim to instalments 
does not come under S. 36 (1) and hence by it- 
self is no ground for reopening decree — Decree 
reopened — Court must pass new decree under 

S. 36 (2). 

The Court can reopen a decree under S. 36 only 
if it is necessary to do so for the purpose of exer- 
cising any of the powers which are conferred by 
S. 36 (1). Consequently, where the Court grants a 
relief under S. 36 (1) (c) the Court has got to reopen 
the decree. The reduction of the decretal dues 
c under S. 36 (1) (c) as well as revision of the order 
for costs amounts to reopening of the decree. When 
the Court has reopened the decree, it is bound to 
pass a new decree as contemplated by S. 36 (2). 
When the decree reopened is a mortgage decree the 
new decree has got to be made in accordance with 
S. 34 of the Act and the judgment-debtor is enti- 
tled to such instalments as the Court thinks proper. 

[P 120e, /, g] 

A claim for instalments is not one of the reliefs 
which comes under the purview of S. 36 (1) and 
cannot by itself afford a ground for reopening a 
decree. [P 120c] 

Ranjit Kumar Barter jee — for Petitioner. 

J. N. Roy and Provash Ch. Bam — 

for Opposite Party. 

Order. — This rule is directed against an 
d order dated 23rd November 1940 of the Sub- 
ordinate Judge first Court, Howrah, made 
in an application under S. 36, Bengal Money- 
lenders Act. The Subordinate Judge came to 
the finding that the mortgage decree did 
allow the decree-holder interest in excess of 
what is permitted under S. 30, Bengal Money- 
lenders Act. By the order mentioned afore- 
said lie reduced the decretal dues by a sum 
of Rs. 127 which, according to him, was the 
excess amount allowed in contravention of 
S. 30, Bengal Money-lenders Act, and he has 
made proportionate alteration in the order for 
costs also. He has, however, refused to pass 
a new decree and has rejected the prayer 
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for the instalments on the ground that such e 
prayer could be made only before the decree 
was passed. 

In our opinion, the view taken by the 
Court below is not right. The Court can re- 
open a decree under s. 36 only if it is neces- 
sary to do so for the purpose of exercising 
any of the powers which are conferred by 
sub-s. (l) of S. 36. A claim for instalments 
is not one of the reliefs which comes under 
the purview of that sub-section and cannot 
by itself afford a ground for re-opening a 
decree. In the present case the Court has 
found that the judgment-debtor is entitled 
to relief under sub-cl. (c) of sub-s. (l) of S. 36, , 
as he was made liable for interest exceeding * 
the limits prescribed by S. 30 of the Act. As . 
the decree has already been passed by which 
the excess interest was given, the Court has 
got to re-open the decree for the purpose of 
exercising its powers under sub-cl. (c), sub- 
s. (l) of S. 36. The Court below, therefore, 
was not justified in saying that the decree 
should not be re-opened in this case. The 
reduction of the decretal dues as well as 
revision of the order for costs did, in our 
opinion, amount to a re-opening of the de- 
cree. As the Court in reality has re-opened 
the decree, it is bound to make a new decree 
as contemplated by S. 36, cl. (2), Bengal 9 
Money-lenders Act. As it is a mortgage suit, . 
the new decree has got to be made in ac- 
cordance with s. 84 of the Act and the judg- 
ment-debtor is entitled to such instalments 
as the Court thinks proper. 

In our opinion it will be quite proper in 
the circumstances of the case if the judg- 
ment-debtor is allowed to pay. the decretal 
dues in four equal annual instalments. Pen- 
dente lite interest at the rate of six per cent, 
per annum should be allowed from the date 
of the institution of the suit till the date of 
the new decree. No post decree interest will 
be allowed. We accordingly set aside the h 
order of the Subordinate Judge and send the 
case back in order that a new decree might 
be made in accordance with the directions 
made above. The petitioner undertakes to 
withdraw the appeal which he has filed 
against the same order in the Court of the 
District Judge of Howrah. There will be no 
order as to costs in this rule. 

G.N./R.K. Case remanded. 
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Edgley J. 

Suresh Chandra Mukherjee 

v. 

Lal Mohun Chatter jee and another. 

Application in Suit No. 1146 of 1936, Decided on 
4th April 1941, 

(a) Bengal Money-lenders Act (10 of 1940), 
S. 2 (22) — Mortgage suit filed before 1st January 
1939 — . Final decree remaining unsatisfied on 
1st January 1939 — Suit must be regarded as 
pending within S. 2 (22). 

Where a final mortgage decree remains unsatis- 
fied on 1st January 1939, the suit in which the 
decree was passed must be regarded as pending 
within the meaning S. 2 (22) even if no execution 
application was pending on that date. [P 122grJ 
® (b) Bengal Money-lenders Act (10 of 1940), 

S. 36 (6) (a) (ii) — Application under S. 36 (6) 
(a) (ii) — Copies of judgment and decree need 
not be filed — Ch. 31, Calcutta High Court 
Original Side Rules, does not apply. 

Chapter 31, Calcutta High Court Original Side 
Rules, does not contemplate applications filed for 
review of decrees under the Bengal Money-lenders 
Act. Hence, it is not necessary to file copies of the 
judgment and decree with an application under 
S. 36 (6) (a) (ii). [P 123d] 

(c) Bengal Money-lenders Act (10 of 1940), 
S. 36 — Application for review of decree — Power 
to grant relief is not limited only by reopening 
decree — Court can under S. 36 (1) treat unsatis- 
fied decree as satisfied — Case held fit for exer- 
cise of power under S. 36 (1) (c) — Relief under 

c S. 36 (1) (c) held did not entitle debtor to 
benefit of S. 36 (2) — Effect of exercise of power 
under S. 36 (1) (c) stated. 

The Court’s power to grant relief on an applica- 
tion for review is not confined to reopening the 
decree. The powers conferred upon the Court by 
S. 36 (1) are sufficiently wide to enable it to treat an 
unsatisfied decree as satisfied in certain circum- 
stances. [P 123b, c] 

The sale in execution of the mortgage decree had 
actually been confirmed, a considerable portion of 
the debt due to the decree-holder had been set off 
against the purchase-money and the price realised 
at the sale of the mortgaged properties was insuffi- 
cient to satisfy the dues of the decree-holder even 
if interest were calculated at the rate prescribed in 
S. 30 of the Act : 

^ Held that in the particular case it was not neces- 
sary to reopen the entire decree and that the ends 
of justice would be served by releasing the borrower 
of all liability as regards interest in excess of the 
limits specified in S. 30 (1) (ii) of the Act as con- 
templated by S. 36 (1) (c). [P 123e] 

Held further that the exercise of the powers 
under S. 36 (1) (c) in the particular case did not 
entitle the debtor to the benefits of S. 36 (2). 
(Effect of exercise of powers under S. 36 (1) (c) in 
the particular case stated.) [P 123/] 

(d) Bengal Money-lenders Act (10 of 1940), 
S. 36 (1) and (2) (a) — Relief granted without 
reopening decree — Costs — Principle of S. 36 (2) 
(a) should be applied. 

Where the Court grants relief under S. 36 (1) (c) 
without reopening the decree it is reasonable that 
the principle of S. 36 (2) (a) should apply as regards 
costs. [P 123g] 


S. B. Das — for Plaintiff. 

g 

S. R. Das Gupta — for Defendant. 

Order. — In this case the petitioner, Lal 
Mohun Chatterjee, has applied for certain 
relief under the provisions of Bengal Money- 
lenders Act, 1940. It appears from his peti- 
tion that a preliminary decree was passed 
against him and certain other persons on 
19th February 1937. An account was then 
taken by the learned Registrar who found 
that the sum of Rs. 26,076-11-9 was due to 
the mortgagee. The decree was made final 
for that amount on 14th November 1938 and 
the mortgaged properties were sold respec- 
tively on 30th August 1939 and 6th December 
1939. The price realized for the first property t 
was Rs. 6400 and, as regards the second pro- 
perty, the price realized was Rs. 17,000 or in 
all Rs. 23,400. The sale was confirmed on 16th 
August 1940. This application originally came 
before me in Chambers on 6th March 1941 , 
on which occasion Mr. Das on behalf of the 
opposite party contended that it was not 
maintainable on the grounds (l) that no ap- 
plication for execution of the decree was 
pending and (2) that the application could 
not be treated as an application for review. 

At that time I was inclined to accept his 
contentions, but, as the matter raised some 
important points of law, I thought it desir- g 
able that it should be further considered. 
The decision with regard to this application 
involves the construction of certain sections 
of the Bengal Money-lenders Act and the 
considerations which arise with reference 
thereto have now been placed fully before 
me by learned counsel on both sides and by 
Mr. B. C. Ghose as amicus curice. 

The first point which arises for considera- 
tion is whether or not this application relates 
to a “suit to which this Act applies” within 
the meaning of S. 2 (22) of the Act. The rele- 
vant portion of this sub-section is in the 
following terms : - ; 3 

‘Suit to which this Act applie* means any suit 
or proceeding instituted or filed on or after the 1st 
day of January 1939, or pending on that date and 
includes a proceeding in execution : 

(a) for the recovery of a loan advanced before or 
after the commencement of this Act. 

Admittedly, the suit with regard to which 
this application is made was filed before 1st 
January 1939 and no application for execution 
is pending with reference thereto. Learned 
counsel for the petitioner contends however 
that an application for relief under the pro- 
visions of the Bengal Money-lenders Act is 
nevertheless maintainable because the final 
decree passed in the mortgage suit has not 
yet been satisfied and, from that point of 
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a view, the suit must be regarded as ‘pending’ 
on 1st January 1939. With this contention 
I must agree and in fact it is not seriously 
disputed by Mr. Das on behalf of the oppo- 
site party that the application has been made 
with reference to a “suit to which this Act 
applies.” It might, of course, be argued that 
a suit cannot be regarded as pending after a 
final decree has been passed therein and that, 
in view of the language which has been used 
in s. 2 (22), the Act could not apply in the 
case of a suit which had been filed and in 
which a final decree had been obtained before 
1st January 1939. At the same time it is clear 
from the provisions of s. 30, Bengal Money - 

* lenders Act, that the petitioner in the present 
case is not liable to pay interest in respect 
of his loan in excess of the amount of 8 per 
cent, simple. The relevant portion of this 
section is in the following terms : 

Notwithstanding anything contained in any law 
for the time being in force, or in any agreement, 

(1) No borrower shall be liable to pay after the 

commencement of this Act. 

* * * * 

(c) interest at a rate per annum exceeding in the 

case of 

* * * * 

(2) Secured loans, eight per cent, simple, whether 

such loan was advanced or such amount was paid or 
such decree was passed or such interest accrued 

c before or after the commencement of this Act; 

In the present case the interest stipulated 
under the mortgage bond was ten per cent, 
compound and it follows from the provisions 
of s. 30, which have been quoted, that this 
represents a liability from which the appli- 
cant is entitled to be released. The Court is 
empowered to grant relief to a debtor in 
cases such as this under the provisions of 
s. 3G of the Act. Sub-section (l) of S. 36 
states that, if the Court lias reason to believe 
that the exercise of one or more powers under 
the section will give relief to the borrower, 
it shall exercise certain powers which include 
the release of the borrower from all liability 

* in excess of the limits specified in els. (l) and 
(2) of s. 30. There is a proviso to this part of 
the section which is of importance with 
regard to the question now under discussion. 
Jt is in the following terms : 

Provided that in tho exorcise of these powers the 
Court shall not 

* * • * 

(ii) do anything which affects any decree of a 
Court, other than a decree in a suit to which this 
Act applies which was not fully satisfied by tho 
first day of January 1939 or anything which affects 
an award made under tho llengal Agricultural 
Debtors Act, 1935. 

Sub-section (g) of s. 36 provides : 

Notwithstanding anything contained in any law 
for the time being in force, (a) the Court which, in 


A. I. R. 

a suit to which this Act applies, passed a decree 
which was not fully satisfied by the first day of 6 
January 1939 may exercise the powers conferred by 
sub-ss. (1) and (2) 

(i) in any proceedings in execution of such 
decree, or 

(ii) on an application for review of such decree 
made within one year of the date of commence- 
ment of this Act, and the provisions of Rr. 2 and 5 
of O. 47, Sch. 1, Civil P. C., 1908, shall not 
apply to any such application. 

It could hardly have been the intention 
of the Legislature to absolve debtors gene- 
rally after the commencement of the Act 
from liability to pay interest in excess of the 
rates specified in S. 30 and at the same time 
to place a serious impediment in the way of 
obtaining such relief in the case of unsatis- / 
fied decrees which had been obtained before . 
1st Japuary 1939 by excluding the suits in 
which such decrees had been obtained from 
the category of any suit to which the Act 
applies which is the expression used in 
S. 3G (l) of the Act. In fact, it is clear from 
proviso 2 to S. 36 and sub-s. (G) of that section, 
that the Legislature intended that the powers 
conferred upon the Court by sub-ss. (l) and 
(2) should be exercised in suitable cases in 
the case of decrees obtained before 1st Janu- 
ary 1939 but not fully satisfied on that date. 
These provisions therefore contain clear in- 
dications that in S. 2 (22) tho Legislature 9 
used the expression “pending” in a techni- 
cal sense wide enough to include suits in 
which unsatisfied decrees were outstanding 
on 1st January 1939. 

From a consideration of those portions of 
the Act which have been quoted above it is 
clear that the intention of the Legislature 
was that by observing the appropriate pro- 
cedure a debtor should be entitled to be re- 
leased from liability to pay interest in excess 
of the rates mentioned in S. 30 even in a case 
in which a decree was passed before 1st Janu- 
ary 1939 provided that decree was not fully 
satisfied on that date and, this being the case, 

I am of opinion that tho present application h 
must be regarded as maintainable as relating 
to a suit to which this Act applies. 

As regards the procedure which should bo 
adopted in applying for relief under the pro- 
visions of tho Bengal Money-lenders Act in 
cases such as that with which we are now deal- 
ing the provisions of S. 36 allow the borrower 
to obtain relief either by filing a suit or by 
making an application. In the case of ap- 
plications, it appeai-s from tho provisions of 
s. 3G (G) of tho Act that as far as Courts of 
original jurisdiction aro concerned, it was 
the intention of tho Legislature that such 
applications should be made either in the 
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a proceedings in execution of a decree or, if no 
such proceedings have been taken or are 
pending, the debtor should be at liberty to 
file what is described in the Act as an appli- 
cation for review. It does not appear that 
any question of limitation can arise provided 
the application for relief is filed during the 
pendency of the execution proceedings, but, 
as regards application for the review of a 
decree, a special period of limitation has been 
provided, namely one year from the com- 
mencement of the Act. It may have been 
intended in suitable cases to treat decrees 
which violate the provisions of S. 30 of the 
Act as being open to review on account of 
b some mistake or error apparent on the face 
of the record, but, owing to the length of the 
period during which such application may 
be made, it was considered that the provi- 
sions of Rr. 2 and 5 of o. 47, Civil P. C., would 
not be suitable and it is therefore provided 
that they should not apply to any such ap- 
plications. Although in the present case the 
appropriate procedure for the borrower to 
adopt was to file an application for review 
it does not follow that the Court is only 
empowered to grant relief on such an appli- 
cation by re-opening the decree. As will be 
seen later, the powers conferred upon the 
c Court by Sec. 36 (l) are sufficiently wide to 
enable it to treat an unsatisfied decree as 
satisfied in certain circumstances. 

In the present case it is argued by Mr. 
Das that, as his client did not wish to put 
the decree into execution, it was incumbent 
upon the applicant to file his application for 
relief in strict conformity with the relevant 
provisions of Chap. 31 of the Original Side 
Rules, which apply in the case of applica- 
tions for review. In that case it would have 
been necessary for the applicant - to observe 
certain formalities such as the filing of copies 
of the judgment and the decree which lie 
d seeks to have reviewed. Admittedly, how- 
ever, it would be useless in the present case 
to file such copies and clearly the rules con- 
tained in Chap. 31 of the Original Side Rules 
could not have contemplated applications for 
the review of decrees filed under the provi- 
sions of the Bengal Money-lenders Act. I 
therefore propose to treat the present appli- 
cation as an application for review within 
the meaning of S. 36 (G) (a) (ii) of the Act and 
to dispense with the filing of copies of the 
judgment and decree. The question remains 
as to which of the powers mentioned in 
S. 3G (l) and (2) of the Act it will be appro- 
priate to exercise. In the present case the 
sale has actually been confirmed, a consi- 


derable portion of the debt due to the de- e 
cree-holder has been set off against the 
purchase-money and the price realised at 
the sale of the mortgaged properties was in- 
sufficient to satisfy the dues of the decree- 
holder even if interest be calculated at the 
rate prescribed in s. 30 of the Act. In such a 
case I do not think it necessary to reopen 
the entire decree, but I consider that the 
ends of justice will be served by releasing 
the borrower of all liability as regards inter- 
est in excess of the limits specified in S. 30 

(1) (ii) of the Act as contemplated by section 
3G (l) (c). 

It was faintly argued by learned counsel 
for the applicant that the exercise of this / 
power necessarily involves the reopening of 
the decree in such a way as to entitle his 
client to the privileges enumerated in s. 30 

(2) of the Act. I am not prepared to accept 
this argument. In my view the effect of the 
exercise of the power conferred on the Court 
by S. 3G (l) (c) in this particular case will be to 
leave the decree intact, but at the same time 
the exercise of this power will result in the 
decree being treated as fully satisfied by 
writing of the amount by which the decree- 
holders’ dues under the decree exceed the 
amount calculated at the rates of interest 
prescribed in S. 30. Admittedly, if interest be 7 
calculated at the rate of 8 per cent, simple 
to this date, the total sum of Rs. 24,855-12-8 
would be due to the decree- holder today. 
The debtor is therefore released from all 
liability to the decree-holder in excess of this 
amount in regard to principal and interest. 
Although I am not reopening the decree it 
is only reasonable that the principle of Sec. 

3G (2) (a) should apply as regards costs. The 
decree-holder will therefore be entitled to 
the costs of this application which w ill be 
treated as a motion. 

G.N./R.K. Order accordingly. 

h 

A. I. R. (29) 1942 Calcutta 123 

Sen J. 

Mritunjoy Hoy and another 

v. 

Netai Chand Dutt and others. 

Applns. in Suit No. 16S0 of 1938, Decided on 
14tli July 1941. 

Bengal Money-lenders Act (10 of 1940), S. 36 
(1) (c) and ( 2 ) — Relief under S. 36 (1) (c) can 
be granted only after reopening decree. 

The relief under S. 3G (1) (c) can be granted only 
after reopening the decree. Once the decree is re- 
opened the Court must under S. 36 (2) pass a new 
decree in accordance with the provisions of the Act. 
Consequently the sale held in execution of the 
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decree reopened must be set aside : (’42) 29 A.I.R. 

a 1942 Cal. 120,2' , oZ2.;(’42) 29 A.I.R. 1942 Cal.121 and 
(’41) 28 A.I.R 1941 Cal 681, Dissent. [P 125 d t e,f] 

Sankar Banerjee — for Plaintiffs. 

H. N. Sanyal — for Defendants. 

Order. — These are two applications under 
the Bengal Money-lenders Act. The first is 
by the decree-holder3 under s. 35 of the Act, 
while the second is by the judgment-debtors 
under S. 36 of the aforesaid Act. The appli- 
cations have been heard together and this 
order will govern both of them. The plain- 
tiffs obtained a final decree upon two mort- 
gages on 2nd July 1940. This decree affects 
certain puisne mortgagees as well, but they 

5 have not appeared on these applications. The 
interest specified in the mortgage bonds were 
7j per cent, and 12 per cent, per annum res- 
pectively with quarterly rests. A final decree 
was passed granting the mortgagees interest 
at those rates, and interest on judgment at 
6 per cent. Thereafter the decree -holders 
brought the mortgaged premises to sale. The 
price specified in the sale proclamation of 
the property was Rs. 44,000. The mortgagee 
decree-holders obtained leave to bid and 
bid up to Rs. 38,000 for the property. This 
was the highest.bid. They apply now for con- 
firmation of the sale in accordance with the 
provisions of S. 35, Bengal Money-lenders 
Act. The section runs as follows : 

Notwithstanding anything contained in any other 
law for the time being in force, the proclama- 
tion of the intended sale of property in execution 
of a decree passed in respect of a loan shall specify 
only so much of the property of the judgment- 
debtor as the Court considers to be saleable at a 
price sufficient to satisfy the deoree, and the pro- 
perty so specified shall not be sold at a price which 
is less than the price specified in such proclamation. 

Provided that, if the highest amount bid for 
the property so specified is less than the price so 
specified, the Court may sell such property for such 
amount, if the decree-holder consents in writing to 
forgo so much of the amount decreed as is equal 
to the difference between the highest amount bid 
and the price so specified. 

2 The decree -holders point out that the dif- 
ference between the price specified and their 
bid is Rs. 6000 and they consent to deduct 
this amount from the decretal amount 
which was then Rs. 42,889-15-G. If the amount 
of rs. 6000 is so deducted, the balance is 
Rs. 36,889-15-6. Tho decree-holders pray that 
the sale be confirmed and they be allowed to 
pay into Court the difference between this 
sum of Rs. 36,889-15-6 and the highest bid of 
Rs. 38,000, viz., Rs. 1110-0-6 and take tho pro- 
perty in full satisfaction of their claim. This 
they claim they are entitled to do under 
S. 35 of tho Act. The judgment-debtors op- 
poso this application. They point out that 


there is no provision in the section which 6 
would permit the decree-holders to pay in 
this sum of Rs. 1110-0-6 into Court and con- 
tend that s. 35 can have no application un- 
less the decretal amount is equal to or more 
than the price specified in the sale proclama- 
tion. I do not propose to investigate this 
matter or give any opinion on it as my de- 
cision on the application of the judgment- 
debtors will result in the sale being set aside. 

The judgment-debtors apply, as I have 
said before, under s. 36, Bengal Money- 
lenders Act. They point out, inter alia, that 
they are entitled to be released from all 
liability for interest in excess of the limits . 
specified in S. 30 of the aforesaid Act. They J 
contend further that if they are to be released i 
of such liability the decree will have to be 
re-opened, and once the decree is re-opened, 
by virtue of the provisions of S. 36 (2) a new 
decree will have to be passed in terms of 
S. 34. There can be no doubt that the judg- 
ment-debtors are entitled to relief under the 
Bengal Money-lenders Act inasmuch as the 
interest charged in the mortgage is in excess 
of that which is allowed under the Act. This 
claim is not contested. But the decree- 
holders relying on the case in 45 C.W.N. 859 1 
and the case in 45 C.W.N. 863 2 contend that 
it is not necessary for the Court to re-open 0 
the decree in order to grant the relief 
claimed by the judgment-debtors. 

There can be no doubt that the two deci- 
sions support the contention urged on behalf 
of the decree-holders, but with great respect 
I must express my disagreement with the 
view taken there and decline to follow those 
decisions. My reasons for holding a different 
view are these : Section 86 (l) states that 
when the Court is of opinion that the exer- 
cise of its powers under the section will 
grant relief to the borrower, it shall exercise 
all or any of such powers. Sub-seotion (2) 
says that when the Court in exercising these h 
powers re-opens a decree already passed, the 
Court shall pass a new decree in accordance 
with the provisions of tho Act. It is clear 
from the section that if in granting relief 
the decree is re-opened, a new decree will 
have to bo passed and the new decree will 
have to be in accordance with the provisions 

of the Act. It is also clear that the section 
envisages the granting of relief under two 
sets of circumstances : (l) when no decree is 

1. (’42) 29 A.I.R. 1942 Cal. 121 : I. L. R. (1941) 2 
Cal. 184 : 45 C.W.N. 859, Snresh Chandra v. Lai 
Mohun. 

2. (’41) 28 A.I.R. 1941 Cal. 681 : 45 C. W. N. 863, 
Manmatha Nath Rose v. Renula Bose. 
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a re-opened and (2) when a decree is re-opened. 
I shall restrict myself to the particular relief 
which is sought for in this case, viz., the re- 
lief from the liability to pay interest on a 
mortgage in excess of the limits specified in 
S. 30. The power to grant this relief is re- 
ferred to in S. 36 ( 1 ) (c). When no decree 
has yet been passed no complexity arises ; 
the liabilities of the parties will be deter- 
mined by the decree and, in spite of the terms 
of the contract between the parties, the bor- 
rower will be relieved of the liability to pay 
interest in excess of the limits specified in 
s. 30. No question of re-opening any decree 
then arises. When, however, the relief is 
b sought after a decree has already been passed 
making the defendant liable to pay interest 
at a rate in excess of the limits specified in 
S. 30, can the Court grant this relief with- 
out re-opening the decree? I entirely fail to 
see how it can. So long as a decree is in 
force the decree- holder is entitled to enforce 
it as it stands and the judgment-debtor is 
bound to obey it as it stands. The rights 
and liabilities under the decree cannot be 
whittled down without interference with 
the decree. 

When a suit on a mortgage proceeds to a 
decree the liability of the mortgagor, which 
c so long was under the contract is crystal- 
lised or merged into the liability under the 
decree. The only liability that remains is 
the decretal liability. If thereafter the judg- 
ment-debtor seeks relief on the footing that 
he is not bound to pay a portion of the inte- 
rest awarded by the decree, the relief that 
is sought is relief from the operation of the 
decree and if it is granted it must be carved 
out, as it were, from the decree. 

In order to exercise my powers under 
S. 36 (l) (c) of the Act, i. e., in order to re- 
lieve the borrowers from all liability to pay 
interest in excess of the limits specified in 
^ S. 30, I must first take hold of the decree, 
examine it and then relieve the borrowers 
from the performance of so much of it as 
the Act allows. In other words I must first 
re-open the decree. I find it impossible to 
appreciate how a decree can remain intact 
when a portion of it is truncated and nulli- 
fied. The relief claimed can be granted only 
after re-opening the decree. This view was 
taken by Mookherjee J. and myself in the 
case in civil Revision case No. 257 of 1941 3 
decided by us on 18th June 1941. Once the 
decree is re-opened, the Court must under 

3. Reported in (’42) 29 A. I. R. 1942 Cal. 120, 
Anath Nath Sarkar v. Rajendra Nath Bhatta- 
charjee. 


the provisions of S.36 (2), pass a new decree Q 
in accordance with the provisions of the Act. 
In the present case the Court must pass a 
new decree in accordance with the provi- 
sions of s. 34 (l) (a). 

I, therefore, set aside the decree which 
has been passed in this suit and pass a new 
decree in accordance with the terms of sec- 
tion 34 (l) (a). The decretal amount shall be 
paid in three annual instalments, the first 
instalment shall be paid within one month 
of the confirmation of the Registrar’s report. 
In default of payment of any such instal- 
ment, the decree- holders may proceed under 
S. 34 (l) (a) (ii) after giving one month’s 
notice to the defendant. The sale is set aside / 
and the commission paid to the Registrar 
shall be refunded to the decree- holders. The 
judgment-debtors shall pay all the costs in- 
curred up to date including the costs of these 
applications. Certified for counsel as regards 
the Chamber application. 

G.N./r.K. Order accordingly. 

A. I. R. (29) 1942 Calcutta 125 

Sen J. 

Juggannath Roy and another 

— Plaintiffs 

V. g 

Madan Mohan Burman and another 

— Defendants . 

Application in Suit No. 1908 of 1929, Decided on 
29th July 1941. 

(a) Interpretation of statutes — Retrospective 
effect — Intention must be clear from words of 
Act. 

In construing an Act, the Court should not give 
it a retrospective effect unless such an intention is 
clear from the words of the Act. [P 126/0 

(b) Bengal Money-lenders Act (10 of 1940 ), 

S. 33 — S. 33 is not retrospective — Sum paid 
before Act as capitalist commission cannot be 
got back by borrower. 

Section 33 does not operate retrospectively, and 
as the rights between the parties so far as they 
relate to the payment by way of capitalist commis- h 
sion cannot be altered by S. 33 unless it had retro- 
spective effect and hence the debtor will not be 
entitled to get back any sum paid before the Act by 
way of capitalist commission or to get credit for 
any such sum : (1911) 2 Ch.D. 1, Expl., and Rel. 
on. . . [P 127/, < 7 ] 

S. N. Banerjee (Sr.) — for Plaintiffs. 

B. N. Ghosh — for Defendants. 

Order. — This is an application for relief 
under the Bengal Money-lenders Act in 
respect of a mortgage loan taken on 25th 
September 1926. The loan was for Rs. 3,00,000. 
There was the usual preliminary decree passed 
on 12th December 1930, and a final decree on 
8th December 1931. Thereafter, various ad- 
justments were recorded between the parties. 
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The last adjustment was on 31st March 1938, 

° whereby it was provided that the interest 
would be calculated at the rate of Gi per 
cent, per annum if the amount fixed was 
paid in terms of certain orders previously 
passed. The plaintiffs agreed not to proceed 
in execution for six years from 1st April 1938. 

I may mention that the interest payable 
according to the terms of the mortgage was 
9 J per cent, per annum with quarterly rests. 
The defendants have now applied for relief 
under the Bengal Money-lenders Act on the 
grounds, firstly, that they have paid interest 
beyond the limits specified in S. 30 of the 
Act; secondly, that they are entitled to re- 
ft cover Rs. 5750 paid by them by way of capi- 
talist commission; and thirdly, that they are 
not bound to pay more than twice the prin- 
cipal of the original loan. They claim that 
the decree should be reopened and a new 
decree passed in accordance with the provi- 
sions of the aforesaid Act. 

Mr. Ghose, on behalf of the plaintiffs, 
agrees that the defendants are entitled to 
relief on the first and third grounds, that he 
contends that the defendants are not entitled 
to get back any sum which they may have 
paid by way of capitalist commission. Ho 
admits that some amount was so paid, but 
c he does not admit that it would amount to 
Rs. 5750. Next, he says that although the 
defendants may get relief under the Bengal 
Money-lenders Act, it will not be necessary 
for the Court to re-open the decree and pass 
a new one. I shall take up for consideration, 
the second point raised by Mr. Ghose. There 
can be no doubt that the defendants are 
entitled to get relief with respect to the 
interest which they have paid in excess of 
the limits set out in S. 30, Bengal Money- 
lenders Act. They are also entitled to claim 
that they shall not bo liable to pay more 
than twice the amount of the principal of 
the original loan. Now, in order to give 
il them those reliefs, I am of opinion that the 
decree passed in the suit must be re-opened. 
I am unable to appreciate how these reliefs 
can be granted without altering or affecting 
the decree passed; and if the decree passed 
has to bo altered, then it must first bo re- 
opened. I have expressed my view on this 
question in two previous decisions : Suit 
No. 1080 of 1938 1 and civil Revision case 
No. 257 of 1911.- And I do not propose to deal 
in greater detail with this point. I hold that 

1. Reported in (’12) 29 A.I.R. 1942 Cal 123, Mritun- 
joy lloy v. Netfti Clmml Putt. 

2. Reported in (’42) 29 A.I.R. 1942 Cal 120, Annth 
Nath Sarkar v. Rajendra Nath Bhattacharjeo. 


the decree must be re-opened. The next Q 
point for consideration is whether the de- 
fendants are entitled to claim the return of 
Rs. 5750 or any sum which they may have 
paid by way of capitalist commission. This 
claim is based on section 33, Bengal Money- 
lenders Act, which is in the following terms: 

Any agreement between a lender and a borrower 
or intending borrower for the payment to the lender 
of any sum on account of costs, charges or expenses 
incidental or relating to the negotiations for, or the 
granting of, the loan or proposed loan, shall be 
illegal, and if any sum is paid to a lender by the 
borrower or intending borrower as, for or on account 
of any such costs, charges or expenses, that sum 
shall be recoverable as a debt due to the borrower 
or intending borrower, or in the event of the loan 
being completed, shall, if not so recovered, be set / 
off against the amount actually lent and that amount 
shall be deemed to be reduced accordingly. 

Mr. Ghose argues that retrospective effect 
to the section should not be given inasmuch 
as there is nothing in the section which indi- 
cates that such effect was intended. He 
points out that there are words in the sec- 
tion which indicate that only such agree- 
ments were contemplated in the section as 
were entered into between a borrower and a 
lender after the Act came into force. Mr. 
Banerji, on the other hand, contends, that 
there are no words in the section which 
would justify the Court in holding that it 
applied only to the agreements entered into 
after the Act came into force and he sug- 
gests that the section applies to agreements 
whether entered into before or after the Act 
came into force. In support of this conten- 
tion he refers me to the case in (1911) 2 ch.D. 
l 3 at pp. 11, 12 and 13. I need hardly state 
that in construing an Act the Court should 
not give it a retrospective effect unless such 
an intention is clear from the words of the 
Act. An agreement between a lender and a 
borrower, pursuant to which a sum is to 
be paid to the lender on account of costs, 
charges, or expenses incidental to the nego- 
tiations for the loan was a perfectly valid h 
agreement before the Act came into force. 

If the Legislature wished to reopen a prior 
agreement which has already been perform- 
ed then it should have clearly said so. I can 
see no reason why I should hold that an 
agreement already performed which was per- 
fectly valid and legal before the Act came 
into operation should after the Act be con- 
sidered as having been illegal. 

The words used in the section are “shall 
bo illegal.” This indicates that the taint of 
illegality was to be attached to agreements 

3. (1911) 2 Ch.D. 1: 80 L.J.Ch. 578: 104 L.T. 759: 
55 S.J. 519: 27 T.L.R. 444, West v. Gwynne. 
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% entered into or subsisting as an agreement 
after the Act came into force. The words do 
not indicate that the intention was to con- 
vert agreements which have been performed 
before the Act and which -were perfectly valid 
at the time of their being entered into into 
illegal agreements. Again, the words used 
are “if any sum is paid to a lender.” The 
section does not say ‘if any sum has been 
paid to a lender.’ This again shows that the 
section was not intended to affect agreements 
which had been performed prior to its enact- 
ment. To interpret the section in the way 
suggested by Mr. Banerjee would be to give it 
retrospective effect but I can discern nothing 
b in the section which would indicate that such 
an effect was intended. The case relied upon 
by Mr. Banerji, in my opinion, supports my 
interpretation of the section. The case re- 
lated to the interpretation of s. 3, Conveyanc- 
ing and Law of Property Act, 1892, and it was 
held that the section affected all leases whe- 
ther they were executed before or after the 
Act. The reason given for this interpretation 
was that the Act was intended to interfere 
with the existing rights and that although 
the Act was not retrospective, it affected 
rights under existing leases. Where a lease 
is in existence, certain rights are continuing, 
c and these rights would be affected by an Act 
like the Conveyancing Act, as the Act was 
intended to affect existing rights although it 
was not retrospective. But here we are not 
concerned with any existing agreement or 
continuing right. The agreement between 
the lender and the borrower has long been 
performed and discharged, no further rights 
or liabilities are outstanding which could be 
affected by an Act which is not retrospective. 
In distinguishing between what is meant by 
the retrospective operation of an Act, and an 
interference with existing rights, Buckley 
L. J., made the following observations : 

To my mind the word “retrospective” is inap- 
® propriate, and the question is not whether the sec- 
tion is retrospective. Retrospective operation is one 
matter. Interference with existing rights is another. 
If an Act provides that as at a past date the law 
shall be taken to have been that which it was not, 
that Act I understand to be retrospective. That is 
not this case. The question here is whether a cer- 
tain provision as to the contents of leases is ad- 
dressed to the case of all leases or only of some, 
namely, leases executed after the passing of the 
Act. The question is as to the ambit and scope of 
the Act, and not as to the date as from which the 
new law, as enacted by the Act, is to be taken to 
have been the law. 

Numerous authorities have been cited to us. I 
shall not travel through them. To my mind they 
have but little bearing upon this case. Suppose that 
by contract between A and B there is in an event 
to arise a debt from B to A, and suppose that an 


Act is passed which provides that in respect of such 
a contract no debt shall arise. As an illustration, e 
take the case of a contract to pay money upon the 
event of a wager, or the case of an insurance against 
a risk which an Act subsequently declares to be one 
in respect of which the assured shall not have an 
insurable interest. In such a case, if the event has 
happened before the Act is passed, so that at the 
moment when the Act comes into operation, a debt 
exists, an investigation whether the transaction is 
struck at by the Act involves an investigation whe- 
ther the Act is retrospective. Such was the point 
which arose in (1848) 2 Ex. 22 4 and in (1S93) 1 Q.B. 
41. 5 But if at the date of the passing of the Act the 
event has not happened, then the operation of the 
Act in forbidding the subsequent coming into exis- 
tence of a debt is not a retrospective operation but 
is an interference with existing rights in that it 
destroys A’s right in an event to become a creditor . 
of B. As matter of principle an Act of Parliament * 
is not without sufficient reason taken to be retro- 
spective. There is, so to speak, a presumption that 
it speaks only as to the future, but there is no like 
presumption that an Act is not intended to interfere 
with existing rights. Most Acts of Parliament, in 
fact, do interfere with existing rights. To construe 
this section I have simply to read it, and, looking 
at the Act, in which it is contained, to say what is 
its fair meaning. 

Applying the principles underlying that 
decision, I am of opinion that the rights 
between the parties so far as they relate to 
the payment by way of capitalist commis- 
sion cannot be altered by S. 33, Bengal 
Money-lenders Act, unless it were retro- 
spective and I have already held that it is 9 
not. In these circumstances, I hold that the 
defendants will not be entitled to get back 
any sum paid by way of capitalist commis- 
sion or to get credit for any such sum. The 
defendants alleged that in order to obtain 
the consent of the plaintiffs to one of the 
adjustments, they paid the sum of Es. S500 
to the plaintiff on or about 1st February 1934 
and they contend that they are entitled to 
get credit for this amount at the time when 
accounts are taken. Mr. Ghose on behalf of 
the plaintiffs says that he does not admit 
that Rs. 8500 was paid, but he agrees that 
if any sum was paid, the defendants would j 3 
be entitled to get credit for that sum and 
that the amount payable by the defendants 
should be reduced by that amount. It will 
be for the Registrar to ascertain when taking 
accounts what sum if any was paid by the 
mortgagors on or about 1st February 1934. 

The decree passed will have to be re- 
opened and a new decree will have to be 
passed in accordance with the provisions of 
s. 34, Money-lenders Act. I direct that an 
account be taken by the Registrar in the 

4 . (1848) 2 Ex. 22 : 12 Jur. 138 : 76 E. E. 479, 
Moon v. Durden. 

5 . (1893) 1 Q.B. 41 : 62 L.J.Q.B, 28 : 5 E. 54 : 67 
L.T. 688 : 41 W.R. 125, Knight v. Lee. 
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a light of the observations made above and 
in accordance with the provisions of S. 34, 
Bengal Money-lenders Act. Interest shall 
be calculated @ 8% per annum simple up 
to the date of this decree. The amount 
found due by the Registrar shall be payable 
in four equal annual instalments. The first 
instalment shall be paid within one month 
of the confirmation of the Registrar’s report. 
In default of payment of any such in- 
stalment, the plaintiffs after giving the 
defendants one month’s notice in the form 
prescribed may apply for a final decree in 
accordance’with the provisions of S. 34 (l) (a) 
(ii). I have considered the circumstances of the 
b plaintiffs and the defendants, and I am of 
opinion that the defendants should be given 
four instalments. The defendants shall pay 
all costs incurred with respect to both the pre- 
liminary and final decrees which have been 
set aside and the costs of this application. 
r.K. Decree re-opened. 
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R. C. Hitter and Mohamad Akram JJ. 

Promode Nath Sinha Roy and others — 
Judgment-debtors — Appellants 

v. 

c Smt. Raseshwari Dassi w/o Deb Narayan 
Pain and another — Decree -holders — 
Respondents. 

Appeal No. 132 of 1941, Deoided on 18th and 27th 
August 1941, from original deoree of Sub-Judge, 
First Court, Hooghly, D /- 22nd December 1939. 

(a) Bengal Money-lenders Act (10 of 1940), 
Ss. 36 (2) (a) and 30 (1) (c)— Preliminary mort- 
gage decree — Court cannot grant relief under 

S. 30 (1) (c) without reopening decree — Court 
must pass new decree in supersession of preli- 
minary decree : I.L.R. (1941) 2 Cal. 184=(’42) 29 
A.I.R. 1942 Cal. 121 and 45 C. W.N. 863=(’41) 28 
A.I.R 1941 Cal. 681, OVERRULED. 

Court cannot grant relief under S. 30 (1) (c) 
without reopening the preliminary mortgage decree. 
When the deoree is reopened tho Court must pass 
“ a new decree in supersession of the preliminary 
mortgage decree in accordance with the provisions 
of the Act. With the supersession of the prelimi- 
nary mortgage decree the final decree passed on the 
basis thereof must also go : (’42) 29 A.I.R. 1942 
Cal. 120 and (’42) 29 A. I. R. 194*2 Cal. 123, Foil.', 
I. L. R. (1941) 2 Cal. 184=(’42) 29 A. I. R. 1942 
Cal. 121 and 45 C.W.N. 863=(’41) 28 A.I.R. 1941 
Cal. 681, OVERRULED. [P 129 g, 7i] 

(b) Bengal Money-lenders Act (10 of 1940), 
Ss. 34 (1) (a) (i) and 30— Preliminary mortgage 
decree— Application for relief under Act accom- 
panied with prayer for instalments — Decree 
reopened — Court while passing new decree 
must grant instalments. 

Where the application for relief under tho Act in 
respect of a preliminary mortgage decree contains a 
prayer for instalments and the Court grants relict 


under S. 30 by reopening the deoree, the Court is 
bound to grant instalments while passing a new 0 
decree in accordance with S. 34(l)(a) (i): 45 C.W.N. 

11, Disling. [P 130a] 

(c) Bengal Money-lenders Act (10 of 1940), 

Ss. 34 (1) (a) and 31 — Preliminary mortgage 

decree Interest — Three limitations imposed 

by Act on provisions of O. 34, Rr. 2, 4 and 11, 

Civil P. C., stated— Court can grant interest at 
8 per cent, on principal of loan from date of 
mortgage suit to passing of new decree under 
Act and thereafter at same rate up to date of 
default in payment of instalments. 

The Aot does not totally abrogate the provisions 
of O. 34, Rr. 2, 4 or 11, Civil P. C., but imposes 
only three limitations on those provisions in res- 
pect of the award of interest, namely: (1) that the 
pendente lite interest and interest allowable under 
O. 34, R. 11 (a) (i), Civil P. C., up to the period of / 
grace, which must be determined in terms of S. 34 
(1) (a) (ii) of the Act would not be according to the 
contract rate, where there is such a rate, but would 
be according to the rate scaled down by S. 30 (l)(c) 
of the Act; (2) that the amount of that interest 
should not exceed the principal of the loan in 
accordance with the method of calculation to be 
made in accordance with S. 30 (1) (a) and (b) of the 
Act, and (3) O. 34, R. 11 (b), Civil P. C., is not to 
apply where the loan was advanced before the Aot. 
Consequently, the Court has power under the Act to 
grant simple interest at the rate of 8 per cent, per 
annum on the principal of the loan from the date 
of the institution of the mortgage suit upto the 
date of the passing of the new preliminary deoree 
and thereafter at the same rate up to the date of 
default jn payment of instalments. [P 130 e, /, g) 

(d) Bengal Money-lenders Act (10 of 1940), ® 
S. 34 — Court while granting instalments can 
impose any suitable conditions on judgment- 
debtor — Money decree — Court can require 
judgment-debtor to furnish security when grant- 
ing instalments — Mortgage decree — Court can 
require additional security before granting 
instalments. 

Under S. 34 the Court has the power to impose 
any suitable condition when directing the payment 
of the decretal amount by instalments. It is in- 
correct to say that S. 34 (l)(a) (i) of the Aot autho- 
rises the Court to fix the dates and number of 
annual instalments and to do nothing more. Conse- 
quently, in the case of a money deoree the Court 
can require the judgment-debtor to furnish seourity 
for the decretal amount to be paid by instalments, 
and in tho case of a loan on a mortgage in a fit oase ^ 
requiro additional seourity from the judgment- 
debtor as a condition of giving him instalments. It 
may also impose other conditions with a view to see 
that the deoreo-holdor does not lose the full benefit 
of his security during tho period that tho instal- 
ments may be spread over by reason of any aot or 
default on the part of the judgment-debtor. 

[P 130h; P 131a, b, c, d] 

(e) Bengal Money-lenders Act (10 of 1940), 
S. 34 (a) (ii) and proviso 2— Preliminary mort- 
gage decree — Court imposing terms before 
granting instalments — Court can give decree- 
holder right to apply for final decree in case of 
non-compliance of terms by judgment-debtor. 

Where before granting the application of the 
judgment -debtor to pay the amount due under the 
preliminary mortgage decree by instalments tho 
Court imposes certain terms, the Court can give the 
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decree-holder the right to apply for a final decree 
* in case of non-compliance of the terms by the judg- 
ment-debtor. Such aright does not militate against 
the provisions of S. 34 (1) (a) (ii) and Proviso 2 
thereto. [P 131#] 

G. N. Das and Lala Hemanta Kumar — 

for Appellants. 

R. P. Mookerjee , Bhola Nath Roy andBhudhari 
Mohan Chatter jee — for Respondents. 

Judgment. — On 16th April 1934, the appel- 
lants took a loan of Rs. 12,000 from the res- 
pondents on a mortgage by which they 
hypothecated their zemindary interest in 
some properties and patni interest in others. 
The interest payable was 12 per cent, per 
annum with half yearly rests. Before suit 
^ they paid a sum of Rs. 300 only. In 1938 the 
respondents sued to recover the loan. On 
22nd December 1939, an ex parte preliminary 
decree was passed in their favour. The Court 
reduced the rate of interest to 10 per cent, 
per annum (simple), allowed pendente lite 
interest at that rate on the principal of the 
loan up to the date of the decree and fixed 
the period of grace at three months from 
that date. No payment having been made 
by the judgment-debtors within the period 
of grace the final decree for sale was passed 
on 17th May 1940. Shortly thereafter the 
decree- holders applied for execution of their 
decree in the Court which had passed the 
final decree. While the application for exe- 
cution was pending the Bengal Money-len- 
ders Act (10 of 1940, hereinafter called the 
Act) came into force. On llth November 1940 
the judgment-debtors filed an application 
under S. 36 (6) of the Act, in which they 
claimed relief on the ground that the Court 
had in its decree awarded interest higher 
than what was payable under S. 30 (l) (c) of 
the Act. They prayed for re-opening the 
decree, for instalments and for other reliefs. 

The learned Subordinate Judge held that 
the interest allowed by that decree was 
Rs. 1363-15-2 in excess of what was allowable 
d under the Act. He did not however reopen 
the decree that had been passed but simply 
reduced the decretal sum by that amount. 
He did not grant the x^rayer for payment in 
instalments. The reason that he gave in re- 
fusing that prayer was that the Court had 
power to grant instalments in the case of a 
loan secured by a mortgage only at the time 
of the passing of the preliminary decree and 
not thereafter in view of the provisions of 
' 34 (l) (a) of the Act. In support of this 

view he relied upon 45 C. \V. N. 11. 1 He also 
refused the prayer of the judgment- debtors 

1. (*40) 45 C. W. N. 11, Sailendra Mohan De v. 

Accowrie Mukherjee, 

1942 C/17 & 18 
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for revoking the order for payment of post Q 
decretal interest as made in that x^reliminary 
decree. In support of his decision on the 
last mentioned point he relied upon 45 C. w. 

N. 13. 2 The judgment-debtors have preferred 
this apxoeal wherein they contend that (a) 
the decree ought to have been re-opened and 
a new decree passed giving them instal- 
ments; (b) that in the circumstances of the 
case the instalments ought to be spread over 
20 years, and (c) in the new r decree to be 
passed no post decretal interest ought to be 
awarded. The respondents do not seriously 
contest the first point urged by the appel- 
lants. Mr. Rama Prosad Mukherjee axipear- 
ing for them how r ever urges the following / 
additional points : (a) that we should impose 
conditions -with a view to preserve the secu- 
rity during the iDeriod -which the instalments 
■would cover; (b) that simple interest at the 
rate of 8 per cent, x^er annum -ought to be 
allowed up to the date of the new decree 
that -we are to pass; and (c) the annual 
instalments ought not to be more than four 
in number. 

In this case the learned Subordinate Judge 
has held that the ax^ellants are entitled to 
relief under the Act and has in fact exer- 
cised the power contained in S. 36 (l) (c) of 
the Act. We do not see how that x^ower can 0 
be exercised without reopening the preli- 
minary decree that had already been passed. 
The suit in which that decree -was passed is 
a suit to which the Act applied, for it -was 
XDending on 1st January 1939. The exercise 
of that power would affect that preliminary 
decree, for by that i)reliminary decree 
interest was allowed in excess of what is allow- 
able under S. 30 (l) (c). The Act requires the 
Xiassing of a ne-w decree as soon as the for- 
mer decree is reopened. That is the import 
of S. 36 (2) (a), and the new decree must be 
a decree in accordance with the provisions 
of the Act. The view we are taking is the ^ 
view -which has been taken by a Division 
Bench in 45 C. W. N. 975 3 and by Sen J. in 
45 C. W. N. 976. 4 We follow this view in pre- 
ference to the view expressed by Edgley J. 
in 45 C. W. N. 859 5 and 45 C. W. N. 863° which 


2. (’40) 45 C. W. N. 13, Ratan Chunder Gupta v. 
Nirmal Chunder Neogy. 

3 . (’42) 29 A.I.R. 1942 Cal. 120 : 45 C. W. N. 975, 
Anath Nath Sarkar v. Rajendra Nath. 

4 . (’42) 29 A. I. R. 1942 Cal. 123: 45 C. \V. N. 976, 
Mritunjoy Roy v. Netai Chand Dutt. 

5 . (’42) 29 A. I. R. 1942 Cal. 121 : 45 C. W. N.S59 : 
I. L. R. (1941) 2 Cal. 184, Suresh Chandra v. Lai 
Mohan. 

6. (’41) 28 A. I. R. 1941 Cal 681 : 45 C. W. N. 863, 
Manmatha Nath Bose v. Renula Bose. 


Promode Nath v. Raseshwari Dassi 



130 Calcutta Promode Nath v. 




c 



has since been reversed by the appeal Court 
on another point. The learned Subordinate 
Judge was therefore wrong in not passing a 
new decree in supersession of the preliminary 
decree that had been passed on 22nd Decem- 
ber 1939. With the supersession of that decree 
the final decree passed on the basis thereof 
must also go. The new preliminary decree 
which has to be passed must be in accordance 
with the provisions of the Act. That brings 
into operation S. 34 (l) (a) (i) of the Act and as 
there is an application for instalments by 
the mortgagors instalments will have to be 
given. That is a statutory duty imposed on 
the Court. This aspect of the case distin- 
guishes the case in 45 C.W.N. II 1 on which 
the learned Subordinate Judge has placed 
reliance. In that case the preliminary decree 
which had been passed was not re-opened, 
no grounds for exercising the powers con- 
tained in S. 3G (l) having been established by 
the judgment-debtor, and so there was no 
question of passing a new preliminary decree 
after the Act had come into force. In the case 
before us, we must pass a new preliminary 
decree in accordance with S. 34(l)(a) (i) of the 
Act and must therefore give instalments. 

The next question is what and how many 
instalments we should give. The amount 
of the new decree would come up to about 
Rs. 18,000 or so on a loan of Rs. 12,000. Rupees 
300 only had been paid before suit although 
the loan was taken in 1934. Since the appeal 
to this Court Rs. 900 only has been paid. The 
affidavit of the judgment-debtors is that the 
net income from the mortgaged properties is 
Rs. 5215 per year. Making an allowance for 
bad years, the net profits would according to 
their own statement be more than Rs. 4000 
a year. We have not the statement of the 
decree- holders but wo must proceed on the 
statement of the judgment-debtors in consi- 
dering the question of instalments and wo 
take the said amount as the annual profits 
only for the purpose of considering what 
must bo the number of instalments. If any 
question as to tho value of the properties 
arises in future for the consideration of the 
Court for the purposes of s. 35 of tho Act or 
for other purposes that question 'must be 


determined without reference to what wo 


have taken as the annual not profits. Taking 
all tho facts into consideration, especially 
tho amount of tho net income as stated in 
tho affidavit filed on behalf of the mortga- 
gors wo think they ought to bo given tho 
chance of paying up in five equal annual 
instalments, the first instalment to bo paid 
on or boforo 10th February 1912. 


Raseshwari Dassi A. I. R. 

We will now consider whether the mort- 
gagees are entitled to claim interest up to the 
date of the new preliminary decree which 
we are passing after re-opening the preli- 
minary decree passed on 22nd December 1989. 
That decree directed the scaled down inte- 
rest (at 10 per cent, per annum) to be paid 
up to the date of that decree and interest 
thereafter in accordance with 0. 34, R. ll r 
Civil P. C. As under the Act (10 of 1940> 
simple interest at the rate not more than 
8 per cent, per annum can only be allowed, 
the calculation of interest must be at that 
rate. The contract rate is thus interfered 
with by the Act but the Act does not totally 
abrogate the provisions of O. 34, Rr. 2, 4 or 11, $ 
Civil P. C. Those provisions of O. 34 are only 
modified to the extent indicated in S. 34 (l) (a) 
and s. 31 of the Act. The power to award 
pendente lite interest in a mortgage suit is 
not thus taken away by the Act. Three 
limitations only have in our judgment been- 
imposed by the Act on those provisions of 
O. 34 in respect of the award of interest. 
Namely, (l) that the pendente lite interest 
and interest allowable under 0. 84, R. 11, sub- 

r. (a) (i) up to the period of grace, which 
must be determined in terms of S. 34 (l)(a)(ii) 
of the Act would not be according to the 
contract rate, where there is such a rate, but £ 
would be according to tho rate scaled down by 
S. 30 (l) (c) of the Act; (2) that the amount of 
that interest should not exceed the principal 
of tho loan in accordance with tho method of 
calculation to be made in accordance with 

s. 30 (l) (a) & (b) of the Act, and (3) 0. 34, R. 11, 
sub-r. (b) is not to apply where the loan was 
advanced before the Act. We accordingly 
hold that we have the power and should 
grant simple interest at the rate of S per 
cent, por annum on the principal of tho loan 
( rs . 12,000) from tho date of the institution 
of the mortgage suit up to this date when 
we aro passing the now preliminary decree ^ 
and thereafter at the same rato up to the 
date of default, should the judgment -debtors 
fail to pay tho instalments which we have 
given them. Tho amount of interest up to 
this date does not exceed the principal of the 
loan. The interost which wo have directed to 
be paid thereafter up to the date of default, 

if default bo made, would however be sub- 
ject to this proviso, that together with the 
interost allowed up to this date and the sum 
of Rs. 300 paid before the suit and Rs. 900 
paid while this appeal was pending it is not 
to exceed tho principal of tho loan, namely 
Rs. 12,000. No interest is to run on the total 
docrotal amount. 
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- The last question is whether we have any 
power to impose further conditions on the 
judgment debtors and if we have the power 
whether we should impose any and what 
conditions. On the construction of S. 34 of 
the Act, we have come to the conclusion that 
the Court has the power to impose any 
suitable condition when directing the pay- 
ment of the decretal amount by instalments. 
We cannot accept the contention of the 
judgment-debtors’ advocate that s. 34 (l) (a) 
(i) of the Act authorises the Court to fix the 
dates and number of annual instalments and 
to do nothing more. This contention would 
render redundant the phrase “subject to 
^ such conditions as the Court may impose” 
employed in that clause. The same phrase 
occurs in S. 34 (l) (b) (ii) of the Act which 
deals with loans other than those secured by 
mortgage. There the only limitation that is 
put is that the condition to be imposed must 
not be one which would make the whole or 
the balance of the decretal amount payable 
in default of payment of an instalment. 
That provision modifies the provisions of 
O. 20, R. 11, sub-r. (2), Civil P. C., only to the 
extent of not requiring the consent of the 
decree- holder for an order for payment of 
the decretal amount by instalments, but 
c leaves the other parts of that sub-rule un- 
touched. That is indicated by the Legisla- 
ture in S. 34 (l) (b) (ii) of the Act by leaving 
it open to the Court to impose conditions. 
In the case therefore of a money decree it 
would be open to the Court to impose any 
term with a view to ensure the rights of the 
decree- holder as a condition to the granting 
of instalments to the judgment-debtors. It 
can in such a case require the judgment- 
debtor to furnish security for the decretal 
amount to be paid by instalments. We do 
not see why the same phrase “subject to such 
conditions as the Court may impose,” used 
d in sub-s. (l) (a) (i) of S. 34 of the Act should 
have a different or a more restricted scope. 
We accordingly hold that in the case of a 
loan on a mortgage the Court would have 
the power in a fit case to require additional 
security from the judgment-debtor as a condi- 
tion of giving him instalments. It may also 
impose other conditions with a view to see 
that the decree-holder does not lose the full 
benefit of his security during the period that 
the instalments may be spread over by rea- 
son of any act or default on the part of the 
judgment-debtor. 

In the case before us, the loan is secured 
on revenue paying properties and patni 
taluks. They can be summarily sold for par- 


amount charges, e. g., if the default is made 
by the judgment-debtors in the payment of 
reveune or patni rent. In that case the secu- 
rity of the decree- holders no doubt would 
not completely disappear but would assume 
a different form. It would fasten on the sur- 
plus sale proceeds. But in that eventuality, 
e. g., on a sale for paramount charges, the 
transformed -security would be less valuable. 

It would be on the surplus. Moreover it is 
common experience that in such sales pro- 
perty does not fetch anything like its pro- 
per price. We do think that in this case we 
should impose the further condition that 
the judgment-debtors must pay up all past 
arrears of revenue, cess and patni rent by / 
September next and pay the revenue and 
cess as they fall due and file the receipts of 
payment in the Court below at least a week 
before the last kist date. They must also 
pay the patni rent and cesses as they fall 
due and file the receipts thereof in the Court 
below within the first week of Kartik (and 
if the Court is closed at that time then on 
the date of reopening of the Court) and 
within the first week of Bysack of every 
year. In default then the decree-holders will 
be entitled to apply for a final decree on giv- 
ing notice to the judgment-debtors through 
Court. g, 

This is an additional condition which 
we impose. We do not consider that this 
additional right which we are giving to the 
decree-holders to apply for a final decree 
militates against the provisions of S. 34 (l) 

(a) (ii) of the Act or proviso 2 thereto. In 
those provisions the Legislature had only in 
view the payment of instalments and had 
consequently set out the consequences of de- 
fault in the payment of instalments, and has 
not done anything more. It has not dealt 
with and has not fettered in any way the 
power or discretion of the Court to impose 
terms and to say what would bo the conse- 
quences if those terms are not complied with 
by the judgment-debtor who is given tho 
privilege of paying in instalments. 

In the exercise of discretion given to us 
by S. 36 (2) (a) of the Act we direct that the 
same amount which had been decreed as 
costs to the respondents in the preliminary 
decree dated 22nd December 1939, which we 
have reopened, should be allowed as costs to 
the decree- holders respondents. That would 
be included in the new preliminary decree 
which we are now passing. The result is 
that this appeal is allowed in part. Let a 
preliminary decree be drawn up in this 
Court in terms of this judgment. The parties 
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are to bear their respective costs of the lower 
v Court and of this appeal. 

27tli August 1941 . — The learned advo- 
cate appearing for the decree-holder says 
that a sum of Rs. 428-4-3 was paid by his 
client, namely, the mortgagee, towards ar- 
rears of revenue on behalf of the mortgagors. 
That fact is admitted by the learned advo- 
cate appearing on behalf of the- mortgagors. 
Let this sum be added to the decree that is 
to be drawn up in this Court. This sum will 
not carry any interest. 

G.N./r.k. Appeal partly allowed. 
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b Biswas and Roxburgh JJ. 

Sk. Budhan Mia — Judgment. debtor — 

Appellant 


Act, in respect of a preliminary mortgage- 
decree. The petitioner before us is not the 
original borrower, but a purchaser from him 
of the equity of redemption in the mortgaged 
property, and it is sufficient to state that on 
the authority of the decision in 45 O.W.N. 
530, 1 he will be deemed to be a “borrower” 
within the meaning of the Act as defined in 
S. 2 (22) . The loan here was for a sum of Rs. 9000 
which one Rahim Bux had borrowed from the 
opposite party on mortgage, agreeing to pay 
interest at the rate of 15 per cent, per annum. 
On 6th September 1938, the opposite party 
instituted a suit to enforce the mortgage, 
making the petitioner as well as Rahim Bux 
party defendant, and on 30th March 1940, he 
recovered against them both a preliminary 
mortgage decree for a total sum of Rupees 
19,951-15-0, which included a sum of Rs. 9000 


v. 

Jotindra Mohun Dutt — Decree-holder 


on account of principal, Rs. 9454-8-0 on ac- 
count of interest and the balance as costs. 




Respondent. 

Appeal No. 113 of 1941, Decided on 28th August 
1941, from original order of Sub- Judge, 1st Court, 
Howrah, D/- 22nd February 1941. 

(a) Bengal Money-lenders Act (10 of 1940), 
S. 2 (22) — Purchaser of equity of redemption 
is borrower. 

A purchaser from the mortgagor of the equity of 
redemption in the mortgaged property is deemed 
to be a “borrower 0 within the meaning of the Act 
0 as defined in S. 2 (22) : (’41) 28 A. I.R. 1941 Cal. 
484, Foil. [P 132c] 

(b) Bengal Money-lenders Act (10 of 1940), 
S. 36 (2) — Order refusing to re-open decree is 
not appeable. 

An order refusing to re-open the decree under 
S. 36 (2) is not appealable : (’41) 28 A. I.R. 1941 
Cal. 530, Foil. [1‘ 1327i] 

(c) Bengal Money-lenders Act (10 of 1940), 
S. 36 (2) (a) — Interest in excess of limits speci- 
fied in S. 30 allowed in decree — Judge cannot 
only bring it down within limits allowed but also 
grant relief under S. 36 (2) (a) by passing new 
decree. 

The interest allowed by a decree was in excess 
of the limits specified in S. 30 and on application 
by the judgment-debtor, the Court wrote down the 
d amount payable under the decree, so as to bring it 
within those limits, but refused to “re-open” the 
decree under S. 36 (2) and grant any further 
reliefs : 

Held that the Court was bound to pass a “new 
decree” in accordance with the provisions of the Act 
under the terms of cl. (a) of sub-s. (2) especially in 
view of the fact that the application was made for 
review of the decree under S. 36 (6) (a) (ii). 

[ P 132(7 ; P 133(7 ] 

lliralal Chakravarti and Syamadas Bhutta- 
charji — for Appellant. 

Gour Molian Dutt and Satya Cliaran Fain — 

for Respondent. 

Biswas J. — This case arises out of an 
application made by a judginont-debtor under 

cl. (a) (ii) of s. 36 (6), Bengal Money-lenders 


On the Bengal Money-lenders Act then com- 
ing into force, the petitioner made the pre- 
sent application to the learned subordinate 
Judge of Howrah who had passed the decree, 
asking for relief under various sections of 
the Act, namely, Ss. 80, 31, 84 and 36. It was 
not disputed that the interest allowed by the 
decree was in excess of the limits specified 
in S. 30. What the learned Subordinate 9 
Judge did accordingly was to write down 
the amount payable under the decree, so as 
to bring it within those limits, but he re- 
fused to “re-open” the decree under S. 36 (2) 
and grant any further reliefs, such as the 
grant of instalments in respect of the amount 
to which the decree was so written down. 

It is the propriety of this decision that is 
challenged before us. 

The petitioner filed an appeal as well as 
an application under S. 115, Civil P. C., 
against the order of the learned Subordinate 
Judge which was passed on 22nd February 
1941. In view of the decision in 45 O.W.N. ^ 
776, 2 the appeal has not been pressed, and in 
our opinion, it must be dismissed as incom- 
petent. It was held in that case that where 
on an application under s. 36 (6) the Court 
refuses to re-open a decree, the order is 
non-appealable, whether it is made under 
sub-cl. (i) or sub-cl. (ii). The Bengal Money- 
lenders Act certainly confers no right of 
appeal against such an order, and in so far 
as the order is made under sub-cl. (ii), an 

1. (’ll) 28 A.I.R. 1941 Cal. 484 : I.L.R. (1941) 1 
Cal. 514 : 73 C.L.J. 435 : 45 C.W.N. 530, 
Sailendra Nath v. Amarendra Nath. 

2. (’41) 28 A.I.R. 1941 Cal. 530 : 196 I.C. 683 : 45 
C.W.N. 776, Promode Nath v. Raseshwari, 
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a appeal would be expressly barred by the pro- 
visions of R. 7 (l) of O. 47, Civil P. C., treat- 
ing the application as one for review under 
the Code. That being so, we can deal with 
the matter only in our revisional jurisdiction. 
Coming to the question which was actually 
canvassed in this case, it should be perhaps 
sufficient to state that the point is now 
covered by authority. -The learned Subordi- 
nate Judge here seems to have followed the 
decision of Edgley J., in 45 C.W.N. 859 s and 
45 C.W.N. 863, 4 though he does not mention 
any of these cases in his order. The view ex- 
pressed by Edgley J., has, however, been ex- 
pressly dissented from by Sen J., in 45 C.W.N. 
^ 976, 6 and 45 C.W.N. 1042, 6 and there is also a 
decision of a Division Bench which in effect 
overrules Edgley J. : 45 C.W.N. 975. 7 For our- 
selves, we are inclined to agree with the 
view expressed in these later cases. 

The question is, what did the Legislature 
mean by the words in sub-s. (2) of S. 36 : “If 
in exercise of the powers conferred by sub- 
s. ‘(l), the Court re-opens a decree?” Sub- 
s. (l) itself says nothing about “re-opening 
a decree it refers to the re-opening of 
transactions and the re-opening of accounts, 
and in proviso (2), it forbids the doing of 
anything which ‘ ‘affects’ * any decree of a 
• Court other than a decree of the kind indi- 
cated therein. That would seem to suggest 
that the Legislature intended that in giving 
relief in exercise of the powers under sub- 
s. (l), it should be possible in some cases to 
“affect” a decree, and that in such cases only 
sub-s. (2) should apply. The interpretation 
would perhaps have been easier, if, therefore, 
instead of the expression “re-opens a decree,” 
sub-s. (2) had used the words of proviso (2) 
to sub-s. (l) and said, “does anything which 
affects a decree.” We are not unmindful 
that such an interpretation might lead to the 
unnecessary and somewhat anomalous result 
^ that in some cases the Court shall be re- 
quired to pass a new decree under cl. (a) of 
sub-s. (2) where it will be futile to do so. For 
example, if a borrower is sued on a bond 
given in satisfaction of a liability arising 
out of a decree of the kind which may be 

3 . (’42) 29 A.I.R. 1942 Cal. 121 : I.L.R. (1941) 2 
Cal. 184 : 45 C.W.N. 859, Suresh Chandra v. Lai 
Mohan. 

4 . (’41) 28 A.I.R. 1941 Cal. 681 : 45 C.W.N. 863, 
Manmatha Nath v. Renula. 

5 . (’42) 29 A.I.R. 1942 Cal. 123 : 45 C.W.N. 976, 
Mritunjoy v. Netai Chand. 

6 . (»42) 29 A.I.R 1942 Cal. 125 : 45 C.W.N. 1042, 

‘ Juggannath v. Madan Mohan. 

7 . (’42) 29 A.I.R. 1942 Cal. 120 : 45^.W.N. 975, 

. Anath Nath v. Rajendra Nath. 


affected” under the terms of proviso (2) to $ 
sub-s. (l), it should be possible to give him 
all the relief he can conceivably ask for 
under the Act, in connexion with the decree 
passed in the very suit which is brought on 
the bond, and there ought not to be any 
question of passing a new decree in the 
place of the prior decree which ex hypothesi 
was satisfied by the execution of the bond. 
And still on the interpretation we have sug- 
gested above, it should be necessary for the 
Court to pass a new decree in respect of such 
satisfied liability, because the old decree was 
being “affected.” 

On the other hand, it seems to us that if 
we were to hold that the words “re-opens a t 
decree” in sub-s. (2) only mean re-opening a 
decree in the sense in which, for example, a 
decree is re-opened in review, that would 
involve a tautology, and merely amount to 
saying that if the Court “re-opens” or re- 
makes a decree, it shall re-open or re-make 
the decree in a certain way, but in that case 
the sub-section will have given no indica- 
tion as to when it should apply and when it 
should not. It is not necessary, however, for 
the purposes of the present case to pursue 
the matter further, for, the application here 
was made for review of the decree in ques- 
tion under sub-clause (ii) of cl. (a) of s. 36 (6), g 
and if relief is given by way of review, then 
that procedure itself must ipso facto involve 
a “re-opening” of the decree in any sense of 
the term. That being so, the learned Subor- 
dinate Judge was, in our opinion, bound to 
pass a “new decree” in accordance with the 
provisions of the Act under the terms of 
cl. (a) of sub-s. (2). The order of the Court 
below must, therefore, be set aside, and tho 
case remitted to him in order that he may 
dispose of it in accordance with law. Tho 
result is that the appeal is dismissed, but 
the application under s. 115, Civil 1\ C., is 
allowed. We make no order as to costs in ^ 
either the appeal or the application. The 
stay Rule 779M of 1941 is discharged. 

Roxburgh J. — I agree. 

K.S./R.K. Order accordingly. 
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B. K. Muktiertea J. 

Srikanta Mridha and others — 

Defendants — Appellants 

v. 

Prafullya Chandra Ghosh and others — 

Plaintiffs — Respondents. 

Appeal No. 266 of 1939, Decided on 17th January 
1941, from appellate decree of Dist. Judge, Khulna, 
D/- 13th September 1933. 
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«- (a) Bengal Tenancy Act (8 of 1885), Ss. 178 
® (1) (i) and 67— Interest under contract made 
before or after Act contravening S. 67 cannot 
be recovered. 

Under S. 178 (1) (i) the landlord is incapable of 
recovering interest on the basis of any contract en- 
tered into either before or after the Bengal Tenancy 
Act beyond what is laid down in S. 67. [P 134 h; 

P 135a] 

(b) Bengal Tenancy Act (8 of 1885), Ss. 178, 
Proviso 1,97 and 191 — S. 178, Proviso 1 governs 
entire S. 178 and not merely S. 178 (3) — Recla- 
mation lease — Test — Stipulation as to interest 
(at 37£ per cent.) even though contravening 
S. 67 of Act is enforcible — Fresh lease by Gov- 
ernment in favour of lessor held did not affect 
stipulation. 

Proviso 1 to S. 178 is a limitation upon the entire 
b section and not upon sub-s. (3) only. Consequently, 
proviso 1 to S. 178 applies to a lease granted bona 
fide for reclamation of waste lands and any stipula- 
tion for payment of interest, even though it contra- 
venes S. 67 of the Act, will be valid and operative : 
63 C.L.J. 283, Bel. on. [P 1356] 

The kabuliat in respect of a lease of jungle lands 
executed after the Act came into force provided for 
progressive rents for successive years and mention- 
ed a maximum which could never be increased, and 
it further provided that in case of default in the 
payment of any instalment of rent, the tenants 
would have to pay interest at the rate of 37& per 
cent, per annum. In the year 1932 there was a 
resettlement of revenue and rent under Part II, 
Chap. 10, Bengal Tenancy Act, and the annual rent 
payable by the tenants was increased to Rs. 388 : 

Held that (1) the lease was a reclamation lease 
c and a provision in the kabuliat that the lessee will 
forfeit his rights if the reclamation was not made 
within a particular period was not essential. The 
lease came within the purview of S. 178, proviso (1) 
and the stipulation as to payment of interest at 37^ 
per cent, was not hit by S. 178 (1) (i) ; [P 135c] 

(2) the fact that the lessor obtained a fresh lease 
from the Government and a fresh settlement of rent 
was made under Part II, Chap. 10 of the Act did not 
abrogate the stipulation ns to payment of interest : 
30 Cal. 811 (P.C.), Bel. on. [P 135d, c] 

(c) Bengal Tenancy Act (8 of 1885), S. 191 — 
Applicability — S. 191 applies to lease created 
after and not before Act — Rent enhanced — 
Other covenants in lease remain intact. 

Where the kabuliat creating a lease was executed 
prior to the Bengal Tenancy Act, the rent cannot 
d be enhanced by the settlement authorities in the 
resettlement proceedings under Part II, Clmp 10 of 
the Act : (’22) 9 A.I.R. 1922 Cal 218, Bel. on. 

[1‘ 135e] 

But where the lease was created after the passing 
of the Bengal Tenancy Act, tho provisions of S. 191 
are applicable and the settlement authorities have 
jurisdiction to enlianco tho rent ; the other cove- 
nants in the lease however remain intact and bind- 
ing between the parties. [P 135c] 

(d) Bengal Tenancy Act (8 of 1885), S. 178 
Proviso 1— Reclamation lease — Stipulation for 
payment of interest at 37.^ per cent, on arrears 
of rent is not unusual. 


on arrears of rent cannot by itself be regarded as an 
unusual covenant. [P 136d] 

(e) Practice — New plea — Appeal — Plea that 
party was purchaser at rent sale cannot be 
raised for first time in appeal. 

No fresh opportunity can be given to a party in 
appeal for proving his case that he was a purchaser 
at a rent sale with no notice of an unusual covenant 
governing the holding sold when no foundation was 
made for such a case either in the pleadings or in 
the evidence in the trial Court. £P 136e] 

Sitaram Bancrjee and Bisiua Nath Naskar — 

for Appellants. 

Anilendra Nath Boy Choudhury — 

fnr UpsnnndfintR. 


Judgment. — This appeal is on behalf of 
the defendants and it arises out of a suit 
commenced by the plaintiffs for recovery of / 
arrears of rent in respect of a Darganti for 
the vears 1341 to 1343 B. S. together with 


cesses and interest on the basis of a kabuliat 
executed by the defendants’ predecessors in 
the year 1294 B. S. The lands are situated 
within a temporary settled estate and were 
originally jungle lands. The plaintiffs based 
their claim upon a kabuliat which was exe- 
cuted in 1294 and by which two persons, 
Chandra, Mandal and Kamal Mandal, took 
lease of the disputed lands which were stated 
to cover an area of two hundred bighas. The 
kabuliat provided for progressive rents for 
successive years and mentioned a maximum g 
which could never be increased, and it fur- 
ther provided that in case of default in the 
payment of any instalment of rent, the 
tenants would have to pay interest at the 
rate of per cent, per annum. It appears 
that in the year 1932 there was a resettle- 
ment of revenue and rent under rart II, 


chap. 10, Ben. Ten. Aot, and the annual rent 
payable by the defendants was increased to 
Rs. 389. The whole controversy now centres 
round tho point as to whether the plaintiffs 
are entitled to recover interest on arrears of 


rent at tho rate of 37& per cent, per annum. 
Tho trial Court decided this point against 
tho plaintiffs and was of opinion that under ^ 
s. 178, sub-s. (l), clause (i), Ben. Ten. Act, the 
landlord cannot got interest at a rate higher 
than that provided for in S. 67, Bon. Ten. 
Act. Tho lowor appellate Court, on tho other 
hand, has como to the conclusion that the 
case comes under proviso 1 to S. 178 and the 
plaintiffs are entitled to got interest at tho 
contract rato. It is tho propriety of this 
decision that has boon assailed before me 
in this second appeal. 


A reclamation lease lias been placed in tho Bengal 
Tenancy Aet itself on a somowlmt different footing 
than ordinary tenancies as is clear from proviso 1 
to S. 178 and a stipulation in a reclamation leaso 
for payment of interest at the rato of 37£ per cont. 


It is not disputed that under s. 178, sub- 
s. (l), cl. (i) the landlord is incapable of re- 
covering interest on the basis of any contract 
entered into eithor beforo or after the Bengal 
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Truancy Act beyond what is laid down in 
* S. 67, Ben. Ten. Act. The question is whether 
the plaintiffs can, in the present circum- 
stances of the case, invoke the assistance of 
proviso l to S. 178, as has been held by the 
lower appellate Court. Mr. Sitaram Banner- 
jee, who appears for the appellants, has 
argued in the first place that this proviso is 
really engrafted upon and controls sub-s. (3) 
of S. 178 and not sub-s. (l) which makes un- 
enforceable any contract between the land- 
lord and tenant affecting the provisions of 
S. 67, Ben. Ten. Act. It is argued also, though 
somewhat faintly, that the lease is not a re- 
clamation lease and hence does not attract 
the operation of the proviso. I do not think 
that I can accept this contention as sound. 
The opening words of the proviso indicate 
beyond doubt that it is a limitation upon the 
entire section and not upon sub-s. (3) only. 
The words are “nothing in this section 
which affects etc. etc.” If therefore the lease 
was granted bona fide for reclamation of 
waste lands, proviso l will apply and any 
stipulation for payment of interest, even 
though it contravened S. 67, Ben. Ten. Act, 
will be valid and operative : vide 63 c. L. J. 
283. 1 On the question as to whether the lease 
was a reclamation lease or not, the only 
4 1 thing that has been pointed out by Mr. 
Bannerjee is that there is no provision in 
the kabuliat that the lessee will forfeit his 
rights if the reclamation was not made within 
a particular period. I do not think that a 
stipulation is essential. The lands are ad- 
mittedly jungle lands and the fact that no 
rent was to be paid for the first years and 
then also it was payable at a progressive rate 
from year to year till the maximum was 
reached show beyond doubt that it was a 
reclamation lease. I agree therefore with the 
lower appellate Court in holding that the 
stipulation regarding the payment of interest 
- at the rate of 37% per cent, per annum is not 
41 hit by S. 178, sub-s. (l) , cl. (i) , Ben. Ten. Act. 

It is next contended by Mr. Bannerjee 
that the stipulation in the kabuliat ceased 
to be operative as soon as the plaintiffs 
themselves got a fresh lease from the Gov- 
ernment in the year 1931 and a fresh settle- 
ment of rent was made under Part ii.chap. 10 
Ben. Ten. Act. In my opinion, this conten- 
tion also cannot prevail. As was laid down 
■by the Judicial Committee in 30 Cal. 811, 2 a 

1. (‘35) 63 C.L.J. 283, Upendra Nath v. Surendra 
Nath Roy Sircar. 

-2. (’03) 30 Cal. 811 : 30 I.A. 159 : 7 C.W.N. 601 : 
8 Sar. 497 (P. C.), Pria Nath Das v, Ramtaran 
Chatterjee. 


fresh settlement would not abrogate the 9 
rights of the tenant if the landlord got a 
lease from the Government and was in a 
position to fulfil his obligations to the tenant. 

If the kabuliat in this case had been created 
prior to the Bengal Tenancy Act, the defen- 
dants could have argued on the authority of 
the case in 35 C.L.J. 14, 3 that the rent could 
not be enhanced by the settlement authori- 
ties in the resettlement proceedings. But as 
the lease here was after the passing of the 
Bengal Tenancy Act, the provisions of s.191, 
Ben. Ten. Act, are axmplicable and the settle- 
ment authorities have jurisdiction to enhance 
the rent; the other covenants in the lease 
however remain intact and binding between f 
the x^arties. 

The last \3oint taken by Mr. Bannerjee 
is, that his clients being the purchasers of 
the tenancy at a rent sale, are not bound by 
this unusual covenant to xmay interest at an 
exorbitant rate, this being not an ordinary 
incident of a tenancy governed by the Ben- 
gal Tenancy Act and the landlords, when 
they put up this property to sale, did not 
disclose anything about this unusual stimula- 
tion in the sale proclamation. In sux^xmort of 
this contention, reliance has been placed upon 
the decision in 27 C.W.N. 502. 4 The learned 
Judges who decided that case following an ^ 
earlier decision in 26 Cal. 315° held that a 
stipulation for the payment of interest at 
an unusual or exorbitant rate cannot be an 
ordinary ’incident of a tenancy which would 
attach to it even after a sale for arrears of 
rent. In both these cases, the tenancy in dis- 
imute was a raiyati holding and the reason 
for making a distinction between a private 
purchase and a purchase at a rent sale was 
thus stated by Chatterjea J. in the former 
case : 

In the case of a private transfer the transferee 
can and should call for the title deeds of the ven- 
dor; and if there is a lease providing for interest at 
a high rate, the purchaser becomes aware of such a 
contract before his purchase. He therefore pur- 
chases with full knowledge of the terms of the 
lease and he cannot in these circumstances com- 
plain that the rate of interest is an exorbitant one. 

In the case of a rent sale, on the other hand, the 
purchaser ordinarily cannot have any knowledge of 
the terms of the contract between the landlord and 
the tenant unless the landlord chooses to specify, 
in the sale proclamation any incident o f the ten- 

3. (’22) 9 A. I. R. l922 Cal. 248 : 65 I. C. 234 : 35 

C. L. J. 14, Prafulla Nath v. T. C. Tweedie 

( Receiver) 

4. (’23) 10 A.I.R. 1923 Cal. 559 : 72 I.C. 719 : 37 

C.L. J. 333 : 27 C.W.N. 502, Ananda Moyee Debi 

v. Saudamini Debya. 

5. (’99) 26 Cal. 315 : 3 C.W.N. 194, Kali Nath Sea 

v. Trailokya Nath. 
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ancy or refer to the contract under which the 
® tenancy is held. 

The propriety of this decision was doubted 
by Suhrawardy, and Gar lick JJ. in a later 
decision, vide order of reference in 33 C.W.N. 
126, 6 and the learned Judges referred to an 
earlier Full Bench decision in 9 C.W.N. 175, 7 
where a contrary view was taken. It was 
further observed that no distinction could be 
made between a holding and a tenure and it 
was against established principles to give the 
purchaser at a rent sale a better title than 
the judgment-debtor whose property is sold, 
or a different tenure. There was however 
no pronouncement on this point by the Full 
£ Bench and the divergence in judicial opinion 
still remains. 

So far as the present case is concerned, I 
think that the decisions are of no assistance 
to the defendants. In the first place it was 
nowhere alleged in the written statement 
that the defendants were the purchasers at 
a rent sale with no notice of this covenant. 
After the case was closed on both sides, they 
made an application to the learned Munsif 
praying for time to enable them to file the 
sale certificate and other documents and this 
application the trial Court rejected. I have 
no materials therefore to hold that thedefen- 
c dants were purchasers at a rent sale and 
that the plaintiffs had themselves put up the 
property to sale without mentioning any- 
thing about the kabuliat or the stipulation 
relating to interest. In the next place I think 
that the stipulation itself can hardly bo said 
to be an unusual stipulation having regard 
to the fact that the leaso was a reclamation 
lease. In an ordinary agricultural tenancy 
which is not governed by any leaso, the 
purchaser could very well assuino that the 
interest was payable at the rate provided 
for in S. 67, Ben. Ten. Act, unless there was 
something to the contrary specified in the sale 
proclamation. Here it was a case of a tenure 
tl covering an area more than two hundred 
bighas of land and the lease was in writing 
and registered. A reclamation leaso has been 
placed in the Bengal Tenancy Act itself on 
a somewhat different footing than ordinary 
tenancies and that I think furnishes an ex- 
planation for the proviso that is engrafted 
upon s. 178. Ben. Ten. Act. I do not think 
myself that a stipulation to pay a high rate 
of interest by itself can be regarded as an 
unusual covenant in a reclamation lease of 

6. (’28) 15 A.I.R. 1928 Cal. 777 : 115 1.0593 756 
Cal 723 : 18 C.L.J. 327 : 33 C.W.N. 126 (F.B.), 
Tarini Charan v. Kcdur Nath. 

7. (’05) 32 Cal. 258 : 9 C.W.N. 175 (F.B.), Ltd 
Gopal Butt v. Monmotlia Lai. 


this character. But whatever that may be, 
and I am not going to express any final * 
opinion on this point, I am unable to give 
the defendants a fresh opportunity of prov- 
ing a case for which there was no founda- 
tion made either in the pleadings or in the 
evidence. The result is that this appeal ia 
dismissed, but having regard to the facts and 
circumstances of the case I make no order 
as to costs in this appeal. 

G.N./R.K. Appeal dismissed . 
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Henderson J. 

Ram Charit Bhakat and others $ 

v. 

Tetari Kumari Kuor of Nithpur. 

Civil Rule No. 458 of 1941, Decided on 17th June 
1941, for setting aside order of Sub- Judge, Dinaj- 
pur, D /- 20th March 1941. 

(a) Bengal Non- agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), S. 3 — Words 
“suit” or “proceeding” in S. 3 do not include 
appeal. 

The words “suit” or a “proceeding” in S. 3 do 
not inolude an appeal:('41) 28 A.I.R. 1941 Cal. 452 
(Biswas J.’s judgment), Foil, [P 1376} 

(b) Bengal Non-agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), S. 3 — Pro- 
visions of S. 3 in no way depend on application 
by parties — Court is bound to stay appeal if ® 
S. 3 applies. 

The provisions of S. 3 in no way depend upon 
any application made by the parties and if it ap- 
plies, the Court is bound to stay the appeal even 
though both sides are anxious that it should bo 
heard. [P 137/] 

(c) Specific Relief Act (1877), S. 42— Plaintiff 
settling ferry with defendant — Suit for declara- 
tion that defendant had no right to carry on 
ferry — Proper consequential relief is injunction, 
and not ejectment. 

In a suit for declaration by the plaintiff that the 
defendant had no right to carry on the ferry settled 
with him by the plaintiff, the appropriate conse- 
quential relief is an injunction rather than deoree 
for ejectment. [P 137g) 

(d) Bengal Non-agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), S. 2 — Non- 
agricultural tenant. 

The ferry man holding a settlement of a ferry i3 
not a non-agricultural tenant within the meaning 
of Section 2. [P 137</; P 138a) 

(e) Bengal Non-agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), S. 3 — Suit to 
eject tenant in arrears cannot be stayed under 
Section 3. 

A suit to eject a tenant who is in arrears is a 
suit on account of non-payment of rent within the 
meaning of S. 3 and cannot bo stayed under S. 3 : 
(’41) 28 A.I.R. 1941 Cal. 302, Bel, on. (P 1386) 

Hiralal Chakravarty and Nxrmal Kumar Sen 

— for Petitioners* 

Sailendra Nath M ajumdar and (iunendra* 
Krishna Chose — for Opposite Party. 
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g Order. — This is a rule calling upon the 
opposite party to show cause why an order 
of the Subordinate Judge refusing to hear an 
appeal in view of S. 3, Bengal Non-Agricul- 
tural Tenancy Act, should not be set aside. 
The rule was argued on grounds Nos. 2 and 3 
attached to the petition. The former raises the 
question whether the Act applies to appeals 
and the latter whether the case comes within 
S. 3 at all. I will deal with the former point 
first. This question will only arise in the 
case of appeals which were pending at the 
time when the Act came into force or filed 
subsequently; that is to say, in all such cases 
the actual decree must have been made in 
® the first Court before the Act came into 
force. It will therefore only affect a com- 
paratively small number of cases. The point 
has already been considered by a Division 
Bench of this Court in 45 C. W. N. 603. 1 
Unfortunately, the learned Judges differed. 
Biswas J. discussed the point at length and 
came to the conclusion that the words “suit” 
or a “proceeding” in S. 3 do not include an 
appeal. Mukherjea J. said that he was not 
prepared to go so far as to say that the 
expression “proceeding” is not sufficiently 
wide to include an appeal. 

I would agree with the view expressed by 
C Biswas J. With all due respect I cannot see 
how an appeal by a defendant could possibly 
be called a proceeding for ejectment. As 
Biswas J. pointed out, it is quite the oppo- 
site. In my judgment, if the section applies 
to appeals, it could only do so on the footing 
that an appeal is a continuation of and part 
of the suit. Various authorities bearing on 
the subject have been discussed by Biswas J. 
in his judgment and I do not desire to repeat 
what he has said. I do not think that the 
respondent could succeed on this point unless 
it could be said that the word “suit” must 
automatically in every case include an appeal. 
| - That however is putting the case far too high. 
At present no attempt has been made by the 
petitioner to put the decree into execution. 
As soon as he does so, that proceeding will 
automatically be stayed. It was therefore 
not necessary to include an appeal in the 
section in order to give protection to a defen- 
dant. On the other hand, while the staying 
of an appeal by the plaintiff might help to 
carry out the purpose of the Act, the staying 
of an appeal by the defendant could not 
possibly have such an effect. On the con- 
trary, the defendant would be debarred from 
getting rid of a hostile decree and from 

lT(’41) 28 A.I.R. 1941 Cal. 452 : 196 I.C. 346 : 45 
C.W.N. 603, Jahur Mia v. Abdul Gaffur. 


showing that he was perfectly entitled to ^ 
remain on the land. It may be that the 
difference between an appeal by the plaintiff 
and an appeal by the defendant is the reason 
why appeals were not specifically brought 
within the scope of the section. Whatever 
the reason may be, I accept the reasoning of 
Biswas J., and respectfully agree with his 
conclusion. 

In course of the argument there was some 
discussion on the point whether it was neces- 
sary for the defendant to apply for a stay of 
further proceedings. Biswas J. pointed out 
the absurdity of a defendant applying for 
the stay of his own appeal. The provisions 
of S. 3, however, in no way depend upon any / 
application made by the parties and if it 
applies, the Court is bound to stay the appeal 
even though both sides are anxious that it 
should be heard. That may be an additional 
reason why appeals have been excluded 
from the scope of the section. 

The other ground raises the question whe- 
ther the Act applies to the case at all. The 
petitioner settled a ferry with the defen- 
dant’s husband. For the settlement Rupees 
108-12-0 per annum was payable and the 
settlement-holder was entitled to land pas- 
sengers at certain places on the bank. The 
main prayer was for a declaration that the y 
defendant has no right to carry on the ferry. 
Mr. Chakravarty conceded that the plaint 
was clumsily drafted and that the appro- 
priate consequential relief would be an in- 
junction rather than a decree for ejectment. 
Be that as it may, there is no doubt as to 
the real nature of the suit and the question 
is whether it can be said that the defen- 
dant is a non -agricultural tenant within the 
meaning of S. 2. The learned Subordinate 
Judge concluded his decision on this point 
which was extremely short by saying : “A 
tenancy of land inseparable from the ferry 
was therefore contemplated.” The plaintiff’s ^ 
case is that he settled the ferry with the 
defendant’s husband. Of course a ferry is 
absolutely useless unless passengers are able 
to embark on and disembark from the boats. 
There must therefore be landing ghats. But 
these are merely ancillary to the use of the 
boats and the water of the river. No ques- 
tion of settling them with the ferry-man 
really arises. The plaintiff allows the public 
and the servants of the defendant to use 
the ghats for the purpose of getting on and 
off the boats. Now, in order to bring herself 
within the section, the defendant must show 
that she holds and is liable to pay rent to 
the plaintiff for non-agricultural land which 
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she is entitled to use for the conduct thereon 
* of any commercial or industrial enterprise. 
None of these conditions are present in the 
present case. It appears, as it must almost 
inevitably be the case, that the ghats shift 
from place to place in accordance with the 
season of the year and height of the water 
in the river. No rent is paid for any parti- 
cular ghat. Even if it can be said that a 
ferry is a commercial or industrial enterprise, 
it is certainly not carried on on the landing 
ghats. The Act was certainly not intended 
to apply to a case of this kind. 

Finally, even if the petitioner is a non- 
agricultural tenant and even if the appeal is 
& a part of the suit, the suit cannot be stayed 
under the provisions of S. 3. The difficulty 
of interpreting that section was pointed out 
and its meaning explained by Hitter J. in 
45 C.W.N. 22. 2 If the defendant is a non- 
agricultural tenant then she was in arrears 
with her rent at the time when the suit was 
brought. The rule is accordingly made ab- 
solute. The order of the lower appellate 
Court is set aside and he is directed to hear 
and dispose of the appeal in accordance with 
law. The opposite party will pay the peti- 
tioner’s costs, hearing fee being assessed at 
three gold mohurs. 

o G.N./R.K. Rule made absolute. 

2. (’41) 28 A.I.R. 1941 Cal 302: 194 I.C. 581: 45 
C.W.N. 22, Purnendu Nath v. Narendra Natli. 
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13. K. MUKHERJEA AND BlSWAS JJ. 

Kaiser Khan and others — Plaintiffs 

— Appellants 
v. 

Khaja Abdul Ghani and others — 

Defendants — Respondents. 

Second Appeal No. 132G of 1937, Decided on 14th 
March 1941, from decree of Addl. Dist. Judge, 
Third Court, 21-Parganas, D /- llth June 1937. 

(a) Mortgage — Prior and puisne mortgagees 

— Prior mortgagee, not aware of puisne mort- 
gagee’s rights, obtaining decree without im- 
pleading puisne mortgagee — Sale in execution 

— Purchaser acquires title subject to puisne 
mortgagee’s right of redemption — Terms on 
which puisne mortgagee can redeem, stated. 

Where a prior mortgagee obtains a decree on his 
mortgage without impleading the puisne mortga- 
gee, and puts the property to sale in execution of 
his decree, the purchaser of the mortgaged pro- 
perty in such cases acquires the property as it 
existed at the dato of the sale, discharged of the 
mortgage lien, but subject to the rights of the par- 
ties who wore omitted from the suit : 11 C. W. N. 
403; 0 C. L. J. G12 and (’33) 20 A. I. R. 1933 Cal. 
728, lid. on. [P HO d] 

It is also essential that tho mortgagoo must havo 
no notice of the rights of the parties who wero left 


out of the suit at the time when the mortgage suit 
was instituted: (’23) 10 A. I. R. 1923 Cal. 274 and ® 
(’29) 16 A.I.R. 1929 Cal. 233, Rel. on. [P 1405] 

The purchaser consequently in such cases ac- • 
quires title on the basis of his purchase subject to 
puisne mortgagee’s right of redemption. The puisne 
mortgagee however cannot be compelled to pay the 
purchase money which the purchaser himself had 
to pay and may be allowed to redeem on the basis 
of the mortgage decree obtained by the prior mort- 
gagee. [P 140e] 

(b) Civil P. C. (1908), O. 34, R. 12— rConstruc- 
tion — - A mortgaging property X to B and sub- 
sequently X and Y to C — A obtaining mortgage 
decree without impleading C and putting to sale 
property X which was purchased by D — C suing 
on his mortgage and impleading D — Court 
directing sale of property Y first and then of X 
if necessary — No question of marshalling held 
arose — Facts held did not warrant inference of 
D being consenting party to order of sale free 
of his previous charge — D's omission to plead 
his prior rights in C’s mortgage suit held did 
not bar D from raising that question by suit 
against G — Constructive res judicata — D held 
could use first mortgage as shield against C. 

Under O. 34, R. 12 the Court can direct a sale of 
the mortgaged property at the instance of a subse- 
quent mortgagee, free from any prior mortgage, 
only when the prior mortgagee gives his consent, 
and in that case he is bound to give the prior mort- 
gagee the same interest in the proceeds of the sale 
as he had in the properties sold. [P 140h] 

A mortgaged proporty I to B and subsequently 
mortgaged the same along with property Y to C. B 
the prior mortgagee, who was not awaro of the g 
rights of C as puisne mortgagee, obtained a decree 
without impleading Cand in execution of his decree 
put up the property A’ to sale which was purchased 
by D. Subsequently, G brought a suit to enforce his 
mortgage making D also a party. Tho mortgage 
decreo in C's suit directed that C should proceed 
in tho first place against property I' and if the sale 
proceeds proved insufficient to wipe off his dues he 
could then proceed to sell the property X. It was 
not mentioned that the sale of the property X 
would ho held free of tho rights of D but the lower 
Court held that that must bo effect of the order 
which was made in tho presence of D. It was also 
contended that the omission on D's part to plead 
his rights in C's mortgago suit barred him from 
raising that question again in a subsequent suit 
against C : 

lldd that no question of marshalling arose on ^ 
tho facts of the case and D could not be said to be 
a consenting party to the order of salo in C's suit 
merely because it was at his instance that a direc- 
tion was given to sell tho property V first; oven if 
the order for sale of property Y was made at the 
instance of /) that fact alone did not justify tho 
inference that ho consented to have property AT sold 
by the second mortgagee free and clear of his pre- 
vious charge even though no order was made giving 
him a prior charge of tho sale proceeds. [P 141a] 

Held further that tho omission on D's part to 
plead his prior rights in tho mortgage suit and to 
invite the Court to pass an order in his favour 
could not operate as a bar to his raising that ques- 
tion again by suit against C on the principle of 
constructive res judicata inasmuch as in order to 
attract the doctrine of constructive res judicata it 
must be shown that thcro wore allegations made 
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by G in his plaint in the mortgage suit which im- 
® pugned or sought to displace the prior title of D. 
Far from containing any allegation in derogation 
of D*s title, C expressly admitted his prior interest 
and claimed only a right to redeem and, therefore, 
the subsequent suit by D to establish his prior 
rights was not barred on the principle of construc- 
tive res judicata: (’20) 7 A. I.R. 1920 P.C. 81, jR el. on. 

[P 1416, c] 

Held also that though D was a purchaser at the 
mortgage sale held at the instance of the first mort- 
gagee, he could use the first mortgage as a shield 
against the puisne encumbrancer. [P 141d] 

(c) Mortgage — Redemption — Sale in execu- 
tion of prior mortgagee’s decree — Purchaser in 
possession for long time — Terms on which 
puisne mortgagee should be allowed to redeem 
k stated — Interest. 

The purchaser D at the sale in execution of the 
prior mortgagee’s decree to which the puisne mort- 
gagee was not made a party obtained possession of 
the property on 30th May 1917. Subsequently the 
puisne mortgagee obtained a decree and at the sale 
in execution thereof purchased the property him- 
self on 25th May 1935. The puisne mortgagee was 
allowed to redeem the property purchased by him 
subject to .D’s prior rights on the basis of the mort- 
gage decree obtained by the prior mortgagee. It was 
contended that the puisne mortgagee was entitled 
to get credit for all sums realized by D as profits 
out of the disputed premises ever since he got pos- 
session in 1917 : 

Held that the puisne mortgagee was not entitled 
to get credit as prayed for since D purchased not 
' c only the interest of the first mortgagee but of the 
mortgagor as well and the puisne mortgagee him- 
self being a simple mortgagee was not entitled to 
get possession till the date of his purchase. 

[P 141/] 

Held further that it would be fair and equitable 
not to allow any interest on the decretal amount in 
consideration of the fact that D had been in posses- 
sion of the property for a very considerable period 
of time. [P 141g] 

Sarat Chandra Jannah and Paresh Chandra 
Mulcherjee (Jr.) — for Appellants. 

N. C. Sen Gupta and Amiruddin Ahmed — 

for Respondents. 

B. K. Mukherjea J. — This is an appeal 
^ on behalf of the plaintiff and arises out of a 
suit commenced by him for declaration of 
his title to the properties in suit on the basis 
of a purchase at a mortgage sale and for con- 
firmation of possession in respect of the same. 
The material facts are not in controversy 
and may be shortly stated as follows : The 
' property in suit is premises No. 6 Middle 
Road, Entally, situated in the suburbs of Cal- 
■cuttaand it belonged admittedly to one Asraf 
Serang. Asraf Serang mortgaged it to one 
Girish Das by an indenture of mortgage 
dated 14th May 1903 to secure an advance of 
Rs. 1000 only. On 20th September 190G, Asraf 
sold the property to one Abdul Aziz who in 
his turn mortgaged these premises along 


with certain other properties known as ^ 
‘Harinbari’ properties to one Abdul Gani, 
the defendant in this suit, as security for a 
loan of Rs. 2000. On 17th February 1914 
Girish Das, the first mortgagee instituted a 
suit on the basis of his mortgage bond, and 
both Asraf and Abdul Aziz were made par- 
ties to the suit. Abdul Gani, the second mort- 
gagee, was however left out and was not 
impleaded as a party defendant. Girish Das 
obtained a decree in execution of which the 
mortgaged premises "were sold and were pur- 
chased by the present plaintiff on 14th Sep- 
tember 1916. The plaintiff got possession on 
30th May 1917. 

In April 1918, Abdul Gani instituted a suit / 
(being Suit No. 510 of 1918) in the original 
side of this Court for enforcement of the 
mortgage bond executed in his favour by 
Abdul Aziz. The present plaintiff was made 
a party defendant to that suit, and in para. 8 
of the plaint, Abdul Gani asserted his right 
to redeem the prior interest of the plaintiff 
Kauser Khan acquired by his previous pur- 
chase, in premises No. 6. Middle Road, En- 
tally. There was a decree passed in that suit 
on 5th May 1922, which directed inter alia 
that the Harinbari properties should be sold 
first, and if the sale proceeds were not suffi- 
cient to satisfy the mortgage money, then q 
premises No. G, Middle Road, would bo sold. 
This decree was made final on 23rd January 
1929 . The Harinbari property having been 
sold already at the instance of another credi- 
tor, Abdul Gani got permission of this Court 
to sell the Middle Road property and that 
was put up to sale on 25th May 1935, and 
purchased by Abdul Gani himself. The 
plaintiff has now brought this suit against 
Abdul Gani and he seeks a declaration that 
Abdul Gani did not acquire any rights 
against him on the strength of his subse- 
quent purchase and that the title which the 
plaintiff acquired on the basis of his pur- 
chase remains unaffected. The defendant * 
Abdul Gani raised a number of defences, 
and contended inter alia that ho had no 
knowledge of the mortgage suit instituted by 
Girish Das, whereas Girish Das and the 
plaintiff were both aware of the defendant s 
mortgage. It was urged that by virtue of the 
sale in execution of the decree of that Court 
to which the plaintiff was a party, the defen- 
dant had acquired a title which would pre- 
vail over the rights of the plaintiff, if any, 
and as he was not impleaded as a party in 
the mortgage suit of Girish Das, he had a 
right to obtain possession of the disputed 
premises. 
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■ The trial Court decreed the suit in part. 
It held that the plaintiff acquired a title to 
the property by his purchase but that the 
defendant was entitled to redeem him. The 
plaintiff therefore could retain possession of 
the property only so long as the defendant 
did not pay the purchase money with in- 
terest at the rate of 6 per cent, per annum 
upon the same. The defendant was given two 
months time, within which he was to make 
the payment. Against this decision, the de- 
fendant took an appeal to* the Court of the 
District Judge of 24-Parganas. The Addi- 
tional District Judge who heard the appeal, 
reversed the decision of the trial Court and 
& dismissed the plaintiff’s suit. The learned 
Judge was of opinion that as the plaintiff 
was made a party to the mortgage suit insti- 
tuted by the defendant in the original side 
of this Court, and an order for sale of the 
property was made in his presence, he was 
bound by the decree and order made in that 
suit, and if he wanted to establish his own 
title to the property, he should have done so 
in the High Court suit. It is the propriety 
of that decision that has been challenged 
before us in this second appeal. 

The plaintiff, as has been said above, seeks 
to establish his title as a purchaser at a 
0 sale held at the instance of Girish Das who 
obtained a mortgage decree against Asraf 
and Abdul Aziz, and his case is that the 
subsequent purchase by the defendant at the 
Sale held in execution of his own mortgage 
decree could not affect his title. The case 
of the plaintiff put forward in this extreme 
form is manifestly untenable. It is not dis- 
puted that the defendant who was a puisne 
mortgagee was not made a party to the 
mortgage suit of Girish Das. As has been 
held in a series of cases of this Court, of 
Which the cases in 11 C.W.n. 40 3, 1 2 G C.L. J. 
Cl 2“ and 37 C. W. N. 807 3 can be taken as 
^ types, the purchaser of tho mortgaged pro- 
perty in such cases acquires the property as 
it existed at the date of the sale, discharged 
of tho mortgage lien, but subject to the 
rights of tho parties who wero omitted from 
the suit. It is also essential that the mort- 
gagee must have no notico of tho rights of 
tho parties who were left out of tho suit 
at the timo when the mortgage suit was 

1. (’07) 11 C.W.N. 403 : 5 C.L.J. 315, Gangadas 
Bhftttar v. Jogendru Nath. 

2. (’07) G C.L.J. G12 : 12 C.W.N. 107, Jugdeo Singh 
v. Elubibulluh Khan. 

3. (’33) 20 A.I.R. 1933 Cal. 728 : 118 I.C. 42 : GO 

Cal. 948 : 37 C.W.N. 897, Nilmr Mala Debi v. 
Saroj Bhandu. 


instituted : vide 49 Cal. 1048; 4 83 C.W.N. 100. B g 
In this case, we have a definite finding by 
the trial Judge, that Girish was not aware 
of the rights of the defendant as a puisne 
mortgagee, and consequently, it may be said 
that at the date of the purchase the plaintiff 
acquired a title to the property subject to 
the rights of redemption which could be 

exercised by the defendant. 

In the mortgage suit that was instituted 
by the defendant in the original side of this 
Court, he definitely accepted this position, 
and there was an express prayer in the 
plaint for allowing him to redeem the in- - 
terest which the plaintiff acquired at the 
previous mortgage sale. The plaintiff, for * 
reasons best known to his legal advisers, put 
forward a defence that as he was a bona fide 
purchaser for value without notice of the 
defendant’s right, the defendant could not 
assert any right of redemption against him. 
This defence was obviously unsuppor table, 
but it is quite clear from the pleadings of 
the parties that the plaintiff was made a 
party to the mortgage suit of the defendant 
in the capacity of a person having a prior 
right and the relief w r hich the defendant 
claimed against him, was entirely on that 
footing. The decree that was passed in the 
mortgage suit is rather peculiar. It directed il 
that the mortgagee, Abdul Gani, should pro- 
ceed in the first place against the Harinbari 
properties with which the present plaintiff 
was not concerned and if the sale proceeds 
proved insufficient to wipe oft his dues, he 
could then proceed to sell No. G Middle Road, 
Kn tally. It was not said that the sale would 
be held free of the rights of the plaintiffs, 
but tho Additional District Judge says that 
that must be tho effect of the order which 
was made in tho presence of the plaintiff. 

I am unable to accept the view that has 
been taken by tho learned Judge. 

Under o. 34, R. 12, Civil P. C., the Court ^ 
can direct a sale of the mortgaged property 
at tho instance of a subsequent mortgagee, 
free from any prior mortgage, only when 
tho prior mortgagee gives his consent, and 
in that case he is bound to give tho prior 
mortgagee the same interest in the proceeds 
of the sale as lie had in the properties sold. 

I cannot agree with Dr. Sen Gupta that the 
plaintiff was a consenting party to this order 
as it was at his instance that a direction 

4. (’23) 10 A.I.R. 1923 Cal. 274 : 09 I.C. 530 : 49 

Cal. 1048 : 28 C.W.N. 92, Krishtopada Roy v. 

Clmitanva Charan Mandal. 

5. (’29) 16 A.I.R. 1929 Cal. 233 : 120 I.C. 97 : 39 

C.W.N. 100, Digambar Suthar v. Suajan. 
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% was given to sell the Harinbari property- 
first. We do not know why the plaintiff w r as 
advised to plead in the written statement 
in the mortgage suit that the Harinbari pro- 
perties should be sold first. No question of 
marshalling arises on the facts of the present 
case ; but even if the order for sale of the 
Harinbari properties was made at the in- 
stance of the plaintiff, we cannot from that 
fact alone infer that the plaintiff consented 
to have premises No. 6 Middle Road, Entally, 
sold by the second mortgagee free and clear 
of his previous charge even though no order 
-was made giving him a prior charge on the 
sale proceeds. I am also not impressed by 
b the argument of Dr. Sen Gupta that the 
plaintiff ought to have set up his prior 
rights in the mortgage suit itself and invited 
the Court to pass an order in his favour and 
that the omission to plead his rights in the 
mortgage suit -would operate as a bar to his 
raising this question again on the principle 
of constructive res judicata. To attract the 
doctrine of constructive res judicata, it must 
be shown that there were allegations made 
by the defendant in his plaint in the mort- 
gage suit which impugned or sought to dis- 
place the prior title of the plaintiff: vide , 
47 I. A. 11. 6 Far from containing any allega- 
ta tion in derogation of the plaintiff’s title, the 
defendant expressly admitted his prior inte- 
rest and claimed only a right to redeem. 

It is true as Dr. Sen Gupta points out that 
the present plaintiff in his written statement 
in the mortgage suit resisted Abdul Gani’s 
claim for redemption and set up an indefea- 
sible title to the property on the basis of 
his prior purchase. But simply because he 
claimed certain rights which were not and 
could not be allowed by the Court, it cannot 
be suggested that he lost or waived his right 
to be redeemed by Abdul Gani. It is not dis- 
puted before us that though the plaintiff was 
“ a purchaser at the mortgage sale held at the 
instance of the first mortgagee, he could use 
the first mortgage as a shield against the 
puisne encumbrancer. It seems to me that 
the plaintiff has been misadvised all through 
and at every step he took up such positions 
as can never be supported in law. The decree 
in the mortgage suit is no doubt obscure, 
but we think it should be interpreted in such 
a way as to make it conformable to law. In 
my opinion the order passed for sale in the 
original side of this Court must be taken to 


be a direction to sell the property subject to fl 
and not free of the plaintiff’s prior rights. 

The result, therefore, is that the pdaintiff 
can have a declaration of his title on the 
basis of his purchase -with respect to the pro- 
perties, subject to the defendant’s right of 
redemption and the question now is on what 
terms the defendant should be allowed to 
redeem. Dr. Sen Gupta is right in saying 
that the defendant cannot be compelled to 
pay the purchase money -which the plaintiff 
himself had to pay. Both sides admit that 
the defendant should be allowed to redeem 
on the basis of the mortgage decree obtained 
by Girish Das. Dr. Sen Gupta says further 
that though his client is willing to pay inte- * 
rest on the decretal amount at the Court 
rate of G per cent, per annum from the date 
of the decree, yet he is entitled to get credit 
for all sums that the plaintiff realized as 
profits out of the disputed premises ever 
since he obtained possession in 1917. We do 
not think that this position is quite sound. 
The plaintiff purchased not only the interest 
of the first mortgagee but of the mortgagor 
Asraf Serang as well and the defendant him- 
self being a simple mortgagee is not entitled 
to get possession till the date of his pur- 
chase. We think, on the -whole, that it would 
be fair and equitable if we do not allow any 9 
interest on the decretal amount in consider- 
ation of the fact that the plaintiff has been 
in possession of the property for a very con- 
siderable period of time. 

It is, therefore, ordered that the defen- 
dant or his heirs would be entitled to re- 
deem the interest of the plaintiff in premises 
No. 6 Middle Road, Entally, on depositing 
the actual amount that was allowed to Girish 
in the final decree passed in the mortgage 
Suit No. 31 of 1914 of the second Court of the 
Subordinate Judge, Alipur, within six months 
from this date. On payment being made 
within this time the plaintiff or his heirs h 
would be bound to deliver over possession of 
the properties to the defendant or to his 
heirs. In default of payment, the title of 
the plaintiff or his heirs to the disputed pro- 
perties will be declared and their possession 
confirmed. We direct that the parties do 
bear their own costs in all the Courts. Let a 
decree be drawn up accordingly. • 

Biswas J. — I agree. 

G.N./R.K. Order accordingly. 


6. (’20) 7 A. I. R. 1920 P. C. 81 : 55 I. C. 959 : 47 
Cal 662 : 47 I. A. 11 (P. C.), Radha Kishun v. 
Khurshed Hossein. 
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A. I. R. (29) 1942 Caloutta 142 (1) 

Henderson J. 

Nagendra Chandra Lahiri and others 

— Petitioners 

v. 

Moulvi Muhammad Ahdus Sohhan 
Saheb and others — Opposite Party. 

Civil Rule No. 1747 of 1939, Decided on 10th 
July 1941, issued from judgment and decree of Sub- 
Judge, Rangpur, D /- 22nd August 1939. 

Bengal Tenancy Act (8 of 1885 as amended 
by Act 6 of 1938), Ss. 75 A (2) and 105— S. 75A(2) 
applies to decree for enhancement made under 
S. 105 — S. 75A (2) is not concerned with land- 
lord’s rights — It merely restrains him from 
k enforcing them for certain period. 

Section 75A (2) applies to a decree for enhance- 
ment made by a revenue officer under S. 105. Sec- 
tion 75A (2) has nothing to do with the rights of 
the landlord; it merely restrains him from enforc- 
ing them for a certain period. The fact that S. 105 
directs the revenue officer to settle a fair and equit- 
able rent is quite irrelevant. In carrying out his 
duties under that section he may enhance it, main- 
tain the existing rent or reduce it. If he enhances 
it, the provisions of S. 75A (2) are attracted at once. 

[P 142cZ,c] 

Surajit Chandra Lahiri — for Petitioners. 

Order. — This rule has arisen in connexion 
■with proceedings under s. 88, Bengal Tenancy 
Act. The question for consideration is whe- 
ther S. 75A, sub-s. (2) has any application to 
a decree for enhancement made by a revenue 
officer under s. 105, Ben. Ten. Act. In the 
present caso the actual enhancement was 
decreed before this section came into force 
but the decree of the appellate Court was 
made after it. The only way in which the 
question can be brought within the range 
of S. 115 is to contend that by misunder- 
standing the law the Munsif has apportioned 
a rent which does not exist. I will there- 
fore proceed upon that point of view. The 
relevant words of the sub- section are as 
follows : 

All decrees and orders enhancing rent passed 
d under any of the provisions of this Act are hereby 
declared to be inoperative from the dato of such 
decree or order until the expiry of the ten years re- 
ferred to in sub-section (1). 

The sub-section therefore has nothing to 
do with the rights of tho landlord; it merely 
restrains him from enforcing them for a 
certain period. Thero can be no question 
that in this caso the rent was actually en- 
hanced by a decree made under tho provi- 
sions of this Act. Tho caso therefore appears 
to be within tho terms of tho section. Mr. 
Lahiri relies upon tho fact that S. 105 directs 
tho revenue officer to settlo a fair and equit- 
able rent. That appears to me to be quite 
irrelevant. In carrying out his duties under 


that section he may enhance it, maintain the B 
existing rent or reduce it. If he enhances it, 
the provisions of the new section are at- 
tracted at once. To differ from the learned 
Subordinate Judge would lead to most ex- 
traordinary results. The landlords in districts 
where settlement operations were going on 
would be able to enforce enhancements while 
landlords in other districts would not be able 
to do so. Even in the former case of districts 
where settlement operations are going on a 
landlord’s right to enforce enhancements 
would depend upon the mere accident whe- 
ther he filed an application under S. 105 or - 
whether he instituted an ordinary suit. I 
cannot believe that such could have been the * 
intention of the Legislature. I have no doubt 
that the learned Subordinate Judge was 
correct. The rule is accordingly discharged. 

As the opposite party did not appear, I make 
no order as to costs. 

G.N./R.K. Rule discharged . 


A. I. R. (29) 1942 Caloutta 142 (2) 

Henderson J. 

Atul Chandra Bhandary — Accused — 

Petitioner 

v. 

Corporation of Calcutta — Opposite Party, g 

Criminal Revn.No.367 of 1941, Decided on 14th 
May 1941. 

(a) Calcutta Municipal Act (3 of 1923), Ss. 386 
(1) (b) and 488 — Charge under S. 386 (1) (b) — 
Essentials to be proved by prosecution stated. 

For the purpose of S. 386 (1) (b) tho Corporation 
means the Chief Executive Officer. Tho first thing, 
therefore, in a charge under S. 386 (1) (b), the pro- 
secution must prove is that the Chief Executive 
Officer had formed tho opinion that the use of the 
premises without a license was dangerous to life, 
health or property or likely to create nuisance. It is 
not tho duty of the prosecution to convince the 
Magistrate by evidonco that tho use of the premises 
was dangerous to life, health or property or a 
nuisance to tho neighbours. [P 143a,6] 

(b) Calcutta Municipal Act (3 of 1923), Ss. 534 ^ 
(1) and (2) and 386 (1) (b) — Offence under Sec. 
386 (1) (b) is continuing within S. 534 (1). 

Tho offence under S. 386 (1) (b) is not a solitary 
one but a cont inuing offence. But under tho speoific 
provision of S. 531 (2) tho offence comes to an end 
on tho expiry of tho year for which the license is 
required to bo taken out. Consequently under S. 534 
(1) tho complaint in respect of tho offence under 
S. 386 (1) (b) must be made within 3 mouths of 
tho date on which tlm existence of tho offence is 
first brought to the notice of the Chief Executive 
Officer. .[P 148d,c’] 

Dinesh Ch. Roy — for Petitioner. 

S. K. Rasu and Pashupati Chose — 

for Opposite Party. 

Order. — This is a rule calling upon the 
Municipal Magistrate and the Chief Execu- 
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£ tive Officer of the Calcutta Corporation to 
show cause why the conviction of the peti- 
tioner under section 386 (l) (b)/488, Calcutta 
Municipal Act, should not be set aside on 
grounds nos. 2 and 4 attached to the petition. 
The petitioner keeps a motor repairing work- 
shop and the noise, which is said to be almost 
continuous day and night, is undoubtedly a 
nuisance to the neighbours. The essence of 
the offence charged is that he is using the 
premises without a license for a purpose, 
which is, in the opinion of the Corporation, 
dangerous to health or likely to create a 
nuisance. For the purpose of this provision 
the Corporation means the Chief Executive 
^ Officer. The first thing, therefore, the prose- 
cution had to prove was that the Chief 
Executive Officer had formed this opinion. 
Now there was a complete muddle at the 
trial. Both sides apparently thought that it 
was the duty of the prosecution to convince 
the Magistrate that this business was danger- 
ous to health and a nuisance to the neigh- 
bours. They called evidence on the point and 
the learned Magistrate discussed it at enorm- 
ous length. It appears, however, from the 
explanation of the Magistrate that in their 
attempt to convince him of the existence of 
a nuisance the prosecution did actually 
t introduce evidence to show that the Chief 
Executive Officer had formed the necessary 
opinion. The evidence of course is extremely 
scanty but it is actually there on the record 
and its truth is demonstrated by the letters 
B and c, which were written by the peti- 
tioner himself. The first ground upon which 
this rule was issued must therefore fail. 

The other ground raises a question of 
limitation. The learned Municipal Magis- 
trate appears to have misunderstood the law 
on this point. The offence charged is using 
the premises without a license during the 
year 1939-1940. The learned Magistrate seems 
^ to have thought that the only question was 
whether the petitioner committed a solitary 
offence on 5th January 1940. The offence, 
however, is a continuing offence but under 
the specific provision of S. 534 (2), Calcutta 
Municipal Act, the offence will come to an 
end on the expiry of the year for which the 
license is required to be taken out. 

Under S. 534 (l) the complaint must be 
made within three months of the date on 
which the existence of the offence is first 
brought to the notice of the Chief Executive 
Officer. The learned Magistrate points out 
that no question of limitation was raised at 
the trial. It was, however, his duty to exa- 
mine the question and he ought to have 


satisfied himself that the prosecution was e 
within time. The question therefore is whe- 
ther llth January 1940 is within three months 
of the date when the existence of the offence 
was first brought to the notice of the Chief 
Executive Officer. As it turns out there is 
no difficulty in the present case. It appears 
that the Chief Executive Officer first formed 
the opinion referred to in S. 386 (l) (b) on 
30th October 1939. The offence therefore began 
subsequent to that date and the complaint 
was within three months thereof. The rule 
is accordingly discharged. 

G.N./r.k. Rule discharged. 


* A. I. R. (29) 1942 Calcutta 143 3 

Edgley J. 

Kissinlal Kankaria 

v. 

Purshottamdas Halioasiya and another. 

Application in Suit No. 1739 of 1940, Decided on 
25th March 1941. 

•Civil P. C. (1908), S. 132 and O. 26, R. 1 — 
“Personal appearance” in S. 132 mean “ per- 
sonal attendance” — Woman found to be parda- 
nashin lady observing strict parda should not be 
compelled to attend Court but should be exami- 
ned on commission. 

The words “personal appearance” in S. 132 mean 
“personal attendance.” [P 144 g] 

Therefore a woman who is a pardanashin lady ^ 
and observes strict parda, should not be compelled 
to attend the Court but should be examined on 
commission if she so desires : (’33) 20 A.I.R. 1933 . 
All 551, Rel. on; (’29) 16 A.I.R. 1929 Cal. 528, 
Dissent.; Case law referred. [P 144 h] 

J. A. Clough — for Applicant. 

P. C. Ghose — for Respondents. 

Order. — In this case the petitioner, Sm. 
Madan Mohini Debi, who is a defendant in 
Suit No. 1739 of 1940 has asked that she may 
be examined on commission in view of the 
fact that she is a pardanashin lady. The 
petitioner bases her application on s. 132 (l), 
Civil P.C., which is in the following terms : 

Women who, according to the customs and man- fo 
ners of the country, ought not to be compelled to 
appear in public shall be exempt from personal 
appearance in Court. 

She also relies on 0 . 2 G, R. l of the Code 

which is to this effect : . . 

Any Court may in any suit issue a commission 
for the examination on interrogatories or otherwise 
of any person resident within the local limits of its 
jurisdiction who is exempted under this Code from 
attending the Court or who is from sickness or in- 
firmity unable to attend it. 

On behalf of the opposite party it is urged 
that O. 26, R. l of the Code merely confers a 
discretion on the Court as regards the issue 
of a commission in a case such as this, and 
that this discretion should not be exer- 
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cised in view of the fact that the appli- 
■ cant does not observe strict pardah that she 
often goes out in public and even attends 
Court. In her affidavit in reply the petitioner 
has stated that it is not correct to say that she 
does not observe pardah or that she goes out 
in public. Further she maintains that, when 
it is necessary for her to go to the Court 
premises for the purpose of signing docu- 
ments and transacting similar business, she 
does not leave her private car. On the affi- 
davits, I am of opinion that it must be held 
that the petitioner is in fact a pardanashin 
lady, and the only question which arises for 
consideration is whether, in these circum- 
& stances, she should be regarded as exempt 
from attendance in Courts and should be 
examined on commission. 

There can, in my opinion, be no doubt, in 
a case of this nature that it is certainly de- 
sirable that the petitioner should give her 
evidence in Court and that she should be 
subjected to cross-examination tLS an ordi- 
nary witness. It is however argued on her 
behalf by Mr. Clough that S. 132 of the Code 
confers a right upon her to be exempted from 
personal attendance in Court and that it 
follows that it is necessary in the ends of 
justice that she should be examined on com- 
c mission in order that her evidence may come 
on the record. Learned counsel for the oppo- 
site party places considerable reliance upon 
the decision of this Court in the case in 18 
W. R. 230. 1 In that case it was pointed out 
that the appellant should have been exa- 
mined in Court. On this point the learned 
Judges stated : 

A pardanashin lady is frequently examined in 
Court in a palkcc or otherwise on a proper identifi- 
cation, and there in the presence of the parties and 
the pleaders and with all the advantages attending 
the examination of the witness in open Court, she, 
at whose command was the best knowledge of tho 
facts, could have been examined in a full and satis- 
factory manner. There should have been no exami- 
d nation by commission in such a case as this. 

It is curious that the learned Judges who 
decided IS W.R. 230 1 did not refer to the re- 
levant provisions of the Code of Civil Proce- 
dure, which was in force at the time, namely, 
Act 8 of 1S59. The language used in S.21 of 
tho Codo of is 59 was precisely similar to that 
which has been employed in S.132 (l) of tho 
present Codo, and if s.21 has been compared 
with ss.22 and 175 of the Codo, it would, I 
think, have been difficult to oscapo from the 
view which was adopted in, several later 
cases in this Court to tho effect that a pur- 

1. (’72) 18 W. 1\. 230, Nusrut llanoo v. Mahamed 
Bayern, 


danashin lady should not be compelled either ^ 
to appear in Court personally or attend 
Court even although she may have failed to 
observe the restraints of the pardah system 
on previous occasions. This was the view 
which was followed by Stanley J. in 26 Cal. 

650 2 and also by Greaves J. in 45 Cal. 492. 8 
The leading cases on this point were review- 
ed by Mookerjee and Walmsley JJ. in 45 Cal. 

697. 4 In that case the learned Judges ob- 
served that 

a pardanashin lady ntay completely alter her mode 
of life, and cease to be included in the statutory 
description of ‘women who according to the customs 
and manners of the country, ought not to be com- 
pelled to appear in public.’ When this transforma- 
tion has taken place, she can no longer claim, as of J 
right; the statutory exemption formulated in S. 132. 

But if she is in fact a pardanashin lady, she is not 
deprived of the statutory protection, merely because 
she may have previously appeared in publio. 

In a later case, Seroiogee s case, 6 Lort- 
Williams J. stated : 

I am of opinion that the correct meaning of 
S. 132 (1), Civil P.C., is that a lady, who according 
to the customs and manners of this country ought 
not to be compelled to appear in publio, shall bo 
exempt from personal appearance in Court, that is, 
from being exposed to the public gaze — such a person 
is exempt not from attendance in Court but from 
appearance in Court. I think ‘appearance’ means 
that she shall not be compelled to come forth into 
view or become visible to the publio gaze. 

It will bo seen from Serowgce's case 5 that a 
Lort-Williams J. draws a distinction be- 
tween “appearance in Court” and attendance 
in Court” but in my view the expressions 
really mean the same thing. In O. 26, R. 1 of 
the Code reference is made to a person “who 
is exempted under this Code from attending 
the Court.” This portion of the rule can only 
refer to the exemption granted by secs. 132 
and 133 of the Code. It appears from the 
language which lias been used by the Legis- 
lature that women who according to the cus- 
toms and manners of the country, ought not 
to bo compelled to appear in public have as 
regards personal appearance, been placed in h 
the same category ns persons who are exemp- 
ted from personal appearance by reason of 
their rank under S. 133. It cannot be conten- 
ded that persons who fall within the latter 
category, although they need not appear in 
Court, may be compelled to attend Court, 

2. (’99) 26 Cal. 650; 3 C.W.N. 751, Mohesh Chun- 
dcr v. Manik Lall. 

3. (’18) 5 A. I. R. 1918 Cal. Ill ; 41 I.C. 157 I 45 
Cal. 492: 22 C.W.N. 147, E..1. Soloman v. Jyotsna 
Ghoshal. 

4. (’18) 5 A.I.R. 1918 Cal 743: 41 I.C. 610: 45 Cal, 
097: 20 C.L.J. 319: 22 C.W.N. 197, Balakeshwari 
Dcbi v. .1 nnnamla Bnnerjee. 

5. (’29) 16 A.I.R. 1929 Cal. 528 : 121 I.C. 635 : 56 
Cal. 865: 33 C.W.N. 681, lu ro Bilasroy Sorowgeo. 
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£ and in my opinion the correct view with 
regard to this matter has been adopted by 
the Allahabad High Court in 55 add. 666. 6 
In that case Rachhpal Singh J. disagreed 
with the view expressed by Lort-Williams J. 

in 56 Cal. 865 s and he pointed out that : 

If a pardanashin lady observing strict parda is 
ordered to attend the Court, it means that she is 
‘compelled to appear in public.’ Her face may be 
covered or she may be wearing a burka, but all the 
same she is compelled to appear in public if she is 
ordered to attend the Court. This is against the 
spirit of S. 182, Civil P. C. In families in which ladies 
observe strict parda it is considered most objection- 
able for them to appear in public even with their 
faces covered. I am of opinion that the words ‘per- 
sonal appearance’ used in Sec. 132 mean ‘personal 
j attendance.* 

Having regard to the considerations stated 
above this application must be allowed and 
it is directed that Mr. B. K. Ghose be appoin- 
ted Commissioner for the examination of Sm. 
Madan Mohini Debi. The costs of the com- 
mission and costs of this application will be 
costs in the cause. The commission will issue 
as expeditiously as possible and is returnable 
one month from the date of issue. 

k.s./r.k. Application allowed . 

6. (’33) 20 A.I.R. 1933 All. 551 : 146 I.C. 885 : 55 
All. 666: 1933 A.L.J. 1384, Sunder Debi v. Datta- 
traya Narhar. 
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B. K. Mukherjea and Biswas JJ. 

Rai Saheb Kumudnath Das, on death 
his legal representatives , Provabati 
Debi , and others — Plaintiffs 

— Petitioners 

v. 

Protap Chandra Mazumdar and others 
— Defendants — Opposite Party. 

Civil Rules No. 1521 to 1524 of 1940, Decided 
on 3rd July 1941, for setting aside orders of Sub- 
Judge, Dinajpur, D/- 30th August 1940. 

(a) Bengal Non-Agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), S. 3 — 
d Applicability — Word “tenant” in S. 3 means 
ex-tenant. 

In order to attract the operation of S. 3, it is 
necessary that the suit must be one for ejectment 
of a non-agricultural tenant, and ejectment must 
be sought for on a ground other than non-payment 
of rent. Strictly speaking, the right of a landlord 
to recover immovable property from his tenant 
arises when the relationship of landlord and tenant 
has ceased between themselves, and the tenant 
has lost his right to remain in possession of the 
property. The word ‘tenant* in S. 3, therefore 
means an ex-tenant whose tenancy has been deter- 
mined in one of the ways recognised by law, and it 
is the determination of the tenancy that constitutes 
the cause of action of the suit. The section places 
one restriction in this respect namely that the 
claim for eviction should not be based upon mere 
'non-payment of rent. [P 147e,/] 
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(b) Bengal Non-Agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), S. 3 — Words e 
“suit or proceeding for ejectment on account 
of non-payment of rent” in S. 3 — Meaning of 
(Obiter). 

The words “suit or proceeding for ejectment on 
account of non-payment of rent by such tenant” in 
S. 3 refer to that class of cases where under the 
terms of the lease itself the lessee forfeits his 
tenancy by reason of non-payment of rent. As a 
relief against forfeiture in such cases is provided 
in S. 114, T. P. Act, the Legislature probably 
thought it proper to exempt this class of cases from 
the operation of S. 3, Non-Agricultural Tenancy 
Act: (’41)28 A.I.R. 1941 Cal. 302, Ref. [P 147 g,h] 

(c) Bengal Non-Agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), S. 3 — Suit 
to eject defendant on ground that he was tenant 
under plaintiff and his tenancy has subsequent- f 
ly ceased — Suit to eject trespasser on establish- 
ment of plaintiff’s title — Procedure in matter 
of stay to be followed under S. 3 stated — 
Plaintiff patnidar in execution of rent decree 
putting lands held by darpatnidar to sale and 
purchasing them himself — Suit by plaintiff to 
eject tenants of darpatnidar as trespassers pure 
and simple — Suit held must be dismissed if 
plaintiff failed to prove his case of defendants 
being trespassers — Assuming finding that 
defendants were tenants under plaintiff by 
operation of law was correct suit held could not 
even after that finding come within S. 3. 

The plaintiffs patnidars in execution of a rent 
decree brought the lands held by the darpatnidars 
under them to sale and purchased them themselves. 
The plaintiffs then sued to eject the tenants hold- 
ing under the darpatnidars as trespassers pure and g 
simple. The leases under which the defendants 
purported to hold the lands from the darpatnidars 
were challenged as not binding upon the plaintiffs, 
and the plaintiffs were alleged further to have 
annulled the incumbrances under the provisions of 
S. 167, Ben. Ten. Act : 

Held that if the plaintiffs failed to establish the 
allegation, on which they had taken their stand 
exclusively, that the defendants were trespassers, 
the suit could not but be dismissed. [P 148 d,e] 

Held further that assuming the finding recorded 
by the Court that the defendants were tenants 
under the plaintiffs by operation of law, i. e., by 
reason of the plaintiffs’ purchase at the sale in 
execution of their rent decree was correct, the suit 
could not even after that finding be treated as suit 
for eviction of tenants on a ground other than non- ^ 
payment of rent as contemplated by S. 3. (Proper 
procedure to be followed under S. 3 in dealing witlv 
suits to eject a tenant on the ground that the defen- 
dant was a tenant under the plaintiff and his 
tenancy has subsequently ceased to exist and with 
suits to eject trespasser on establishment of plain- 
tiff’s title, indicated.) 148g] 

(d) Bengal Tenancy Act (8 of 1885), S. 167 — 

Rent sale Sub-tenant under defaulting tenant 

does not automatically become tenant under 
purchaser and remain tenant till notice under 

g 167 Interest of purchaser and position of 

sub-tenant, explained. 

When a tenure is purchased at a rent sale, a 
sub-tenant under the defaulting tenant does not 
automatically become a tenant under the purchaser 
and remain a tenant till the tenancy is put an end 
to by a notice under S. 167. The purchaser at a 
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rent sale acquires the tenure itself subject to all 
c protected interests and with right to annul all 
incumbrances. If he does exercise his powers of 
annulling encumbrances within the period laid 
down by law, the position of the encumbrancer will 
be that of a trespasser from the very moment of the 
sale. He can be treated as a tenant only if the 
purchaser does abstain from exercising his powers 
of annulling encumbrances or in fact the time for 
exercising the power has expired. [P 1487i;P 149a] 

Dr. Sen Gupta, Jyotirindra Nath Das and 
Gopal Chandra Shome — for Petitioners. 

Gunada Char an Sen, Jatindra Nath Sanyal , 
Sibahali Bagchi and Rohini Eanta Ghose (in 
1521), Panchanan Pal (in 1522), Nagendra 
Nath Bose ( in 1523) and Gopendra Nath 
Das ( in 1524) — for Opposite Party. 

& B. K. Mukherjea J. — These four con- 
nected rules arise out of as many actions in 
ejectment commenced by the same plaintiffs 
against different defendants for recovery of 
possession of certain plots of land on the 
allegation that the defendants were tres- 
passers. The Subordinate Judge who heard 
the suits did not pass any decree or final 
order ip any one of them; but by his order 
dated 80th August 1940 he has stayed all these 
suits under the provisions of s. 3, Bengal 
Non-Agricultural Tenancy (Temporary Pro- 
visions) Act (9 of 1940). It is the propriety 
of this order for stay that has been challenged 

before us in these rules, 
c 

To appreciate the points in controversy, it 
is necessary to set out the material facts 
briefly. The plaintiffs in all the suits who 
are the petitioners before us, are the patni- 
dars of mahal lot Khupi appertaining to 
touzi No. 712/l of the Bogra Collectorate, and 
they purchased the patni from Maharaj 
Bahadur Singh by a kobala dated 26th April 
1928. There is a darpatni under this patni 
which was held in all material times by two 
ladies named Kunja Bala and Sarat Kamini, 
who are the heirs of one Gadadhar Das to 
■whom the darpatni previously belonged. 
There being default in the payment of rent 
d due by the darpatnidars to the plaintiffs, the 
latter instituted a rent suit against the two 
ladies, being rent suit No. 6 of 1931, in the 
Court of the Subordinate Judge at Bogra and 
got a decree. In execution of this decree, the 
darpatni taluk was put up to sale, and it 
was purchased by the plaintiffs themselves 
on 20 th December 1935. The sale was con- 
firmed on 20th January 1986 and the plain- 
tiffs took delivery of symbolical possession of 
the nmhal through Court on 15th February 
1930. It is stated in the plaint that aftor 
that purchase tho plaintiffs came to know 
that several persons were in occupation of 
various plots of land within the darpatni, 


and purported to hold them as tenants under 
the darpatnidars. Their interests, if any, ' 
constituted according to the plaintiffs, in- 
cumbrances within the meaning of S. 159* 
Ben. Ten. Act, and the plaintiffs had these 
incumbrances annulled in accordance with 
the provision of s. 167 of the Act. As these 
persons refused to vacate the lands in spite 
of the notice under s. 167, Ben. Ten. Act, the 
plaintiffs instituted five suits in ejectment 
against them in the Court of the Subordinate 
Judge at Dinajpur, and these were suits 
Nos. 5, 6, 8, 9 and 10 of 1938 of that Court. 

In all these suits the plaintiffs’ allegations 
were substantially the same. Their case was 
that the leases in favour of the different sets / 
of defendants were created by the darpatni- 
dars in contravention of the express terms 
of the darpatni lease, which expressly pro- 
vided that the darpatnidars would not be 
able to grant settlement of lands without the 
consent of the patnidar and also at a low 
rent. These leases consequently were not 
binding on the patnidars. It was averred, 
in the second place, that even if the dar- 
patnidars had not acted in excess of their 
authority in granting these leases to the de- 
fendants, the leases being incumbrances 
within the meaning of S. 159, Ben. Ten. Act, 
were annulable in law and that the plain- g 
tiffs actually annulled them by following the 
procedure laid down in s. 167 of the Act. 
The defendants therefore were in the posi- 
tion of trespassers and were bound to vacate 
their lands. 

The defendants in all the five suits ap- 
peared and resisted the plaintiffs’ claim for 
eviction. The defence in all the suits was 
practically tho same. It was contended, in 
the first place, that the plaintiffs were not 
sixteen annas patnidars, and the decree in 
execution of which tho darpatni was sold 
was not a proper rent decree, but had the 
effect of a money decree merely. The defen- 
dants denied that tho leases granted to them * 
by the darpatnidars were in contravention 
of the provisions of tho darpatni pottah, and 
their case was that the interests were pro- 
tected interests within the meaning of s. 160, 
Ben. Ten. Act, and were not incumbrances 
which could be annulled in law. They further 
denied service of any notice under S. 167, 
Ben. Ten. Act. On these pleadings, ten issues 
wero framed, and they were common issues 
in all these five suits which were heard to- 
gether. So far as suit No. 5 is concerned, the 
trial Judge decided all these issues, and as a 
result of tho findings arrived at dismissed the 
plaintiffs’ suit. We have been told that an 
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a appeal has been taken against this decision to 
the Court of the District Judge at Dinajpur, 
and this appeal is still pending. So far as 
the other four suits are concerned, a point 
was taken by the defendants’ pleader in 
course of the hearing that the tenancies held 
by the defendants in these suits being non- 
agricultural tenancies within the meaning 
of Bengal Act, 9 of 1940, the suits could not 
be further proceeded with and ought to be 
stayed under the provision of S. 3 of the Act. 
This contention found favour with the 
learned Subordinate Judge who decided only 
one matter in connexion with these four 
suits, namely, as to whether the tenancies 
& created by the darpatnidars in favour of the 
defendants were in excess of the powers 
conferred upon the lessors by the darpatni 
potta. The answer to this question was 
given in the negative, and the Subordinate 
Judge being of opinion that the defendants 
became, by operation of law, tenants of the 
plaintiffs as soon as the latter purchased the 
darpatni in the rent sale, stayed all further 
proceedings in these four suits under S. 3, 
Bengal Non-Agricultural Tenancy Act. It is 
against this order of stay passed in the four 
suits that these four rules were obtained. 

Dr. Sen Gupta, who appears on behalf of 
c the plaintiffs, has contended before us that 
as on the face of the allegations made in the 
plaint, it was clear that the plaintiffs wanted 
to evict the defendants as trespassers and 
not as tenants, the suits were not suits for 
ejectment of non-agricultural tenants as 
contemplated by S. 3 of Bengal Act, 9 of 1940 
and could not be stayed under s. 3 of the 
Act. The argument is, that for the purpose 
of exercising the powers under S. 3, Non- 
Agricultural Tenancy Act, the Court should 
look to the case as made by the plaintiff in 
his plaint, and if on the plaint, as it stands, 
the suit is one for evicting a trespasser, the 
d Court is bound to proceed with the suit, and 
if after hearing the evidence, it comes to the 
conclusion that the defendant is a tenant 
and not a trespasser, the suit should be dis- 
missed and not stayed. Mr. Sen who appears 
for the opposite party contends, on the 
other hand, that the allegations made in the 
plaint are not at all conclusive, and even 
though the suit purports to be one for eject- 
ing a trespasser, if the Court on hearing the 
evidence comes to the conclusion that the 
defendant is a tenant and an agricultural 
tenant within the meaning of the Act, it has 
got to stay further proceedings. As the ques- 
tion is likely to arise in many cases, we think 
it necessary to examine the relevant provi- 


sions of the Act carefully and indicate the 
procedure which is to be followed in cases of 
this description. Section 2 , Non-Agricultural 
Tenancy Act, gives the definition of a non- 
agricultural tenant. Section 3 then lays 
down that: 

Notwithstanding anything contained in any other 
law for the time being in force, every suit and pro- 
ceeding in any Court for ejectment of a non-agri- 
cultural tenant other than a suit or proceeding for 
ejectment on account of non-payment of rent by 
such tenant shall be stayed for the period during 
which this Act continues in force. 

In order to attract the operation of this 
section, it is necessary that the suit must 
be one for ejectment of a non-agricultural 
tenant, and ejectment must be sought for on / 
a ground other than non-payment of rent. 
Strictly speaking the right of a landlord to 
recover immovable property from his tenant 
arises when the relationship of landlord and 
tenant has ceased between themselves, and 
the tenant has lost his right to remain in 
possession of the property. The word ‘tenant’, 
therefore, means here an ex- tenant whose 
tenancy has been determined in one of the 
ways recognized by law, and it is the deter- 
mination of the tenancy that constitutes the 
cause of action of the suit. The section 
places one restriction in this respect, namely, 
that the claim for eviction should not be 
based upon mere non-payment of rent. 3 
These w’ords are somewhat ambiguous, and 
my learned brother Mitter J. was constrained 
to interpret this expression as referring to a 
suit for ejectment of a tenant whose rent was 
in arrears, though the right to sue was based 
on other grounds and not upon non-payment 
of rent: 45 C. W. N. 22. 1 The interpretation 
seems to us to be somewhat far-fetched. The 
words undoubtedly are unhappy, but if they 
have got any meaning, in our opinion they 
cannot but refer to that class of cases where 
under the terms of the lease itself the lessee 
forfeits his tenancy by reason of non-pay- 
ment of rent. As a relief against forfeiture h 
in such cases is provided in S. ill, T. P. Act, 
the Legislature probably thought it proper 
to exempt this class of cases from the opera- 
tion of S. 3, Non-Agricultural Tenancy Act. 

It is not, however, necessary for us to ex- 
press any final opinion on this point in the 
present case. 

Now, a suit for ejectment may be one to 
eject a tenant on the ground that the defen- 
dant was a tenant under the plaintiff and 
his tenancy has subsequently ceased to exist, 
or it may be one to eject a trespasser on 

1. (’41) 28 A.I.R. 1941 Cal. 302 : 194 I.C. 581 : 45 
C.W.N. 22, Purnendu Nath v. Narendra Nath. 
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a establishment of the plaintiff’s title. In the 
former case, if the plaint itself shows that 
the defendant is a non-agricultural tenant, 
and ejectment was not sought on the ground 
of non-payment of rent, no difficulty arises, 
and the Court is bound to stay the suit 
under S. 3 of the Act at its very inception. 
If any dispute arises as to the character of 
the tenancy, the Court is bound to take evi- 
dence, and if it comes to the conclusion that 
the defendant in fact is a non-agricultural 
tenant, then also the suit must be stayed. 
If on the other hand, the suit purports to be 
one for ejecting a trespasser, different consi- 
derations arise. As the plaintiff does not 
& admit the defendant to be a tenant the suit 
cannot be stayed in limine. The Court must 
proceed to hear the suit in the ordinary way 
and take evidence. Supposing that after 
taking evidence the Court forms an opinion 
that the defendant is really a tenant and an 
agricultural tenant within the meaning of 
the Act, is he bound to stop the proceedings 
forthwith, and refuse to proceed any fur- 
ther? The answer to this question would, 
in our opinion, depend upon the fact as to 
whether after the Judge arrived at such a 
finding, the suit could be treated as one for 
ejectment of a non-agricultural tenant with- 
c in the meaning of S. 3 of Bengal Act, 9 of 
1940. In other words, it is not enough to find 
that the defendant is a tenant and not a 
trespasser. It must be further found that 
the suit as it stands could be regarded as a 
suit to evict the defendant as a tenant on 
the ground that the tenancy has been deter- 
mined in any lawful manner. 

Ordinarily, when the plaintiff starts with 
a specific caso in the plaint and fails to 
establish that caso, the suit is bound to fail, 
but there are exceptional cases where evon 
though the defendant is found to bo a tenant 
and not a trespasser as alleged by the plain- 
tiff, the plaintiff can still ask the Court to 
pass a decree for ejectment against the de- 
fendant, if in fact it is admitted or proved 
in the case that the defendant’s tenancy, if 
any, had come to an end prior to the insti- 
tution of the suit. If the Court allows the 
plaintiff to convert a suit for possession 
against a trespasser into one for ejectment 
of a tenant, it is certainly bound to stay it 
under S. 3 of Bengal Act 9 of 1910. But if, on 
the othor hand, the suit is one which must 
necessarily fail, if the defendant is found to 
bo a tenant and the plaintiff does not want 
to treat it as a suit for ejectment of a tenant, 
the Court should dismiss the suit on the 
finding that the plaintiff failed to provo his 


case, and the question of stay will come, if 
and when the plaintiff institutes a fresh suit 
against the defendant, seeking to eject him 
on the ground that the tenancy which was 
found in his favour in the previous suit had 
since then been determined. In the present 
cases, the plaintiffs sought to eject the de- 
fendants as trespassers pure and simple. The 
leases under which the defendants purported 
to hold the lands were challenged as not 
binding upon the plaintiffs, and they were 
alleged further to have annulled the incum- 
brances under the provisions of S. 167, Ben. 
Ten. Act. The Court held on evidence that 
the leases were binding on the plaintiffs in- 
asmuch as the darpatnidars did not exceed f 
their authority in granting such leases to # 
the defendants. 

The Court did not consider whether the 
leases were or were not encumbrances which 
were annulable in law, and were or were not 
in fact annulled by the landlords purchasers 
under S. 167, Ben. Ten. Act; although in de- 
ciding issue 1 in connexion with suit No. 5, 
the Subordinate Judge did in fact come to 
the conclusion that the sale was not a rent 
sale within the meaning of Chap. 14, Ben. 
Ten. Act. If the sale was not a rent sale, 
the operation of s. 167, Ben. Ten. Act, would 
necessarily be excluded. Be that as it may, g 
even after the Court had recorded a finding 
that the defendants were tenants under the 
plaintiffs by operation of law, the suits could 
not in our opinion be treated as suits for 
eviction of tenants on a ground other than 
non-payment of rent as contemplated by 
s. 3, Bengal Non- Agricultural Tenancy Act. 
The plaintiffs cannot and do not say that 
even if the defendants are tenants, the ten- 
ancies have been determined in any manner 
recognized by law. They take their stand 
exclusively on the allegation that the defen- 
dants are trespassers, and if they fail on that 
case, the suits in our opinion cannot but be . 
dismissed. We do not agree with Mr. Sen 1 
that when a tenure is purchased at a rent 
sale, a sub-tenant under the defaulting ten- 
ant becomes automatically a tenant under 
the purchaser and remains a tenant till the 
tenancy is put an end to by a notice under 
s. 167, Bon. Ten. Act. The purchaser at a 
rent sale acquires the tenure itself subject 
to all protected interests and with right to 
annul all incumbrances. If he does exercise 
his powers of annulling encumbrances with- 
in the period laid down by law, the position 
of the encumbrancer will be that of a tres- 
passer from the very moment of the stile, 
lie can bo treated as a tenant only if the 
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0 purchaser does abstain from exercising his 
powers of annulling encumbrances or in 
fact the time for exercising the power has 
expired. 

In our opinion therefore the procedure 
followed by the Subordinate Judge was not 
right, and these rules must be made abso- 
lute. The order of stay made by the Subor- 
dinate Judge is set aside and the cases are 
remitted to the same officer in order that all 
the other issues in connexion with the suits 
may be properly decided. We are told that 
the officer who tried the suits is now hold- 
ing the position of an Additional District 
Judge of the same district, and we direct 

b that all these suits should be heard by him. 
The Court after recording its findings on all 
the material issues raised in the suits will 
dispose of the suits in accordance with the 
directions given above and in accordance 
with law. We make no order for costs in 
these rules. Further costs on remand will 
abide the result. The findings already recor- 
ded by the Subordinate Judge in his judg- 
ment must stand. Let the records be sent 
down as early as possible. 

Biswas J. — I agree. 

G.N./R.K. Rules made absolute. 
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B. K. Mukherjea and Biswas JJ. 

Mohini Ran j an Bhattacharjya — 

Judgment -debtor — Petitioner 

v. 

Surendra Chandra Ghosal and another , 
Decree-holders and others , Judgment- 
debtors 1 and 2 — Opposite Party. 

Civil Rule No. 536 of 1941, Decided on 10th 
July 1941; application for setting aside order of 
Sadar Munsif, Third Court, Chittagong, D/- 1st 
March 1941. 

(a) Bengal Money-lenders Act (10 of 1940), 
Scope — Decree on pronote — Execution of — Act 

d is not ultra vires. 

w 

In the case of execution of a decree on the pro- 
missory note, the Courts are concerned with the 
question of recovery of the amount due under the 
decree and hence it cannot be said that the Act is 
ultra vires with respect to the loan : (’41) 28 A.I.R. 
1941 Cal. 498 (S. B.), Rel. on. [P 149 e,f] 

(b) Bengal Money-lenders Act (10 of 1940), 
Ss. 36 (6) (a) and 2 (22) — Decree prior to 1st 
January 1939 — Execution pending on that date 
— Suit is one to which Act applies. 

Where a decree has been passed before 1st Janu- 
ary 1939, but an execution case in connexion there- 
with is still pending on that date, that will be 
sufficient to bring the suit within the definition as 
given in cl. (22) of S. 2 and from the mere fact 
that sub-s. (6) cl. (a) refers specifically to a decree 
passed in a suit, it cannot be held that the mean- 


ing of that expression in this clause must be res- 
tricted on that account. [P 149(7,?*; P 150a] e 

Anil Kumar Das Gupta — for Petitioner. 

Nalini Ranjan Bhattacharji — 

for Opposite Party. 

Biswas J. — This rule arises out of an 
application under S. 36, Bengal Money- 
lenders Act. It was dismissed by the learned , 
Munsif of Chittagong. The application was 
thrown out on two grounds. In the first 
place, it was stated that the Bengal Money- 
lenders Act in so far as it dealt with loans 
on promissory notes was ultra vires. But in 
this case there was a decree on the promis- 
sory note, and we are concerned with the 
question of recovery of the amount due 
under the decree in execution thereof. On f 
the authority of a Special Bench of this 
Court in 45 C. W. N. 609 1 by which we are 
bound, it is not possible, therefore, to sup- 
port the view taken by the learned Munsif. 
The second ground on which the learned 
Munsif holds that the application is incom- 
petent is that it does not come within the 
terms of cl. (a) of sub-s. (G) of S. 36. Clause (a) 
requires that the decree must be passed in 
a “suit to which this Act applies.” The 
learned Munsif holds on a reference to the 
definition of “suit to which the Act applies” 
as given in cl. (22) of S. 2, that these words 
in the setting in which they are used in g 
cl. (a) cannot include an execution proceed- 
ing, inasmuch as there can be no question of 
a decree being passed in an execution pro- 
ceeding. The decree here had been passed 
before 1st January 1939, but an execution 
proceeding was pending on that date. The 
learned Munsif, however, thought that this 
was not sufficient to make it a “suit to 
•which this Act applies.” Speaking for my - 
self, I must say that the point of view put 
forward by the learned Munsif cannot be 
summarily dismissed as untenable. All the 
same, having regard to the very wide terms 
of the definition and to the interpretation ^ 
which has been given by this Court to that 
definition, I am afraid, we are not at liberty 
to give effect to the narrower meaning sug- 
gested by the learned Munsif. It has been 
held that where a decree lias been passed 
before 1st January 1939, but an execution 
case in connexion therewith is still pending 
on that date, that will be sufficient to bring 
the suit within the definition as given in 
cl (2°) of s. 2, and from the mere fact that 
sub-s!* (6), cl. (a) refers specifically to a decree 

1. (’41) 28 A. I. R. 1941 Cal. 498 : 196 I. C. 161 : 

I L. R. (1941) 2 Cal. 107 : 73 C. L. J. 333 : 45 

C. W. N. 609 (S. B.), Harsukdas Balkissendas v. 

Dhirendra Nath Roy. 
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£ passed in a suit, we do not think it is possible 
to hold that the meaning of that expression 
in this clause must be restricted on that ac- 
count. In our opinion the application must 
be held to be competent. The result, there- 
fore, is that the matter is sent back to the 
learned Munsif to be dealt with in accor- 
dance with the provisions of the Act. We 
make no order as to costs. 

B. K. Mukherjea J. — I agree. 

R.K. Case remanded. 
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Lort-Williams J. 

b In re Mirja Md. Masrur Ali Khan. 

Insolvency Case No. 218 of 1923, Decided on 
11th February 1941. 

(a) Presidency Towns Insolvency Act (1909), 
S. 23 — Effect of annulment. 

The effect of the annulment is to divest the Offi- 
cial Assignee of the debtor’s property, which reverts 
to the debtor unless the Court by order appoints 
some one in whom it shall vest, not necessarily the 
Official Assignee. [P 150ft] 

(b) Presidency Towns Insolvency Act (1909), 
S. 23 — Adjudication annulled — By order assets 
to remain in hands of Official Assignee — Assets 
not in hands of Official Assignee held not 
affected. 

On annulment of an adjudication, the Court 
passed the following order : “Annulled. The assets 
c to remain in the hands of the O/A subject to the 
further order of the Court” : 

Held that the expression “remain in the hands” 
cannot have meant “remain vested in the hands,” 
because on annulment, the assets ceased to be so 
vested and therefore could no longer ‘remain.’ Hence, 
the effect of the order was that the property of the 
debtor reverted to him, but on condition that the 
assets already in the hands of the Official Assignee 
were to remain in his hands subject to the further 
order of tho Court. Property neither in his (Official 
Assignee’s) hands nor vested in him was not affected 
by tho order. [P 151c, d,c] 

F. S. H. Surita — for Insolvent. 

S. C. II. Mycr — for Official Assignee. 

Order. — In this petition of tho Ofti- 
d cial Assigneo of Calcutta ho states that the 
debtor was adjudicated insolvent on his own 
petition on 17th September 1923, more than 
17 years ago, and tiled his schedule of affairs 
on 18th December 1923 showing Rs. 30,788 as 
unsecured liabilities. The balance now stand- 
ing to his credit in tho hands of the Official 
Assigneo is Rs. 219-5-3. Not having applied 
for his discharge, the adjudication was an- 
nulled on 23rd July 1928, more than 12 years 
ago, and an order was made by the Registrar 
in tho following terms, namely, “Annulled. 
.1 ho assets to remain in the hands of tho 
O/A subject to tho further order of tho 
Court..” This order was not completed and 
filed by the Official Assignee until 4th De- 
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cember 1940. The Official Assignee has dis- 
covered recently that the debtor owns a 9 
fractional share amounting to 19/676ths in a - 
property known as the Dhalbhum Mining 
Estate at Dhalbhum in the District of 
Singhbhum which he failed to disclose in 
his schedule. He asks therefore that the 
debtor be ordered to amend his schedule of 
affairs accordingly, and that he may be 
given liberty to sell the debtor's interest and 
declare and distribute a dividend. 

In his affidavit the debtor states that of 
the creditors shown in his schedule only 
Allenbery & Co., for Rs. 1170 and Aga Wasik - 
Ali for Rs. 2150 have proved their claims, 
and one other has submitted a proof for / 
Rs. 258 which is challenged. He says that 
the Dhalbhum Estate was and is still in the 
hands of a Receiver appointed in a suit in 
this Court, protracted litigation is still pend- 
ing, and there are claims against the estate 
to the extent of over four lakhs of rupees. 

In these circumstances the then Official 
Assignee Mr. Faulkner told him that in view 
of the litigation and that his share would 
be worth only Rs. 1000 or Rs. 1500 he did not 
claim the property, from which the debtor 
has not received anything up to date. He 
sold his share for Rupees 1500 to Mr. J. C. 
Galstaun on 22nd November 1938, and after & 
paying tho costs of assignment, etc., received 
Rs. 1200 in settlement. 

Section 17, Presidency Towns Insolvency 
Act, provides that upon adjudication the pro- 
perty of the insolvent shall vest in the Offi- 
cial Assignee. Section 23 (l) provides that 
where an adjudication is annulled all sales 
and dispositions of property and payments 
duly made, and all acts therefore done by 
the Official Assigneo or other person acting 
under his authority or by the Court shall be 
valid, but the property of the debtor who 
was adjudicated insolvent shall vest in such 
person as the Court may appoint or, in default 
of any such appointment, shall revert to the 71 
debtor to the extent of his right or interest 
therein on such terms and subject to such 
conditions (if any) os the Court may declare 
by order. It is clear therefore that the effect 
of the annulment is to divest the Official 
Assignee of the debtor’s property, which re- 
verts to the debtor unless the Court by order 
appoints some one in whom it shall vest, not 
necessarily the Official Assignee. The order 
made on 23rd July 1928 was not iu terms 
such an order. Tho Registrar did not ap- 
point any one in whom the property should 
vest, lie merely directed that the assets 
should remain iu the hands of the Official 
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^ Assignee subject to the further order of the 
Court. Subject to this condition they rever- 
ted to the debtor on the annulment. Gene- 
rally speaking the effect of annulment is to 
put creditors back in their original position. 
They can again file or proceed with suits, 
and execute decrees by means of imprison- 
ment of the debtor or otherwise. 

For this purpose, the Court may recommit 
the debtor to his former custody and there- 
upon all processes which were in force 
against him shall be deemed to be still in 
force as if he had never been released^S. 23 
(2). Notice of annulment must be published 
. in the Gazettes. Pending the taking of such 
& steps, it may well be that the Court will think 
it desirable to make an order to keep the 
assets in the hands of its officer, for the time 
being. But that is very different both in 
terms and in intention from an order vest- 
ing the assets in the Official Assignee or ap- 
pointing the Official Assignee as the person 
in whom they shall vest and so preventing 
them from reverting to the debtor under the 
provisions of the section. The effect of an- 
nulment in this section is clearly intended to 
be different from that in S. 18A which pro- 
vides that upon annulment by the High 
Court of the order of a Subordinate Court 
c the debtor’s property shall vest in the Offi- 
cial Assignee and the Court may give direc- 
tions for its custody. 

Where it is intended, as in the latter sec- 
tion, that the assets shall vest in the Official 
Assignee, this is stated specifically. Where, 
as in s. 23 the vesting of the property is in- 
tended to be left to the discretion of the 
Court, the order of the Court should be stated 
in clear and explicit terms. The expression 
“remain in the hands” cannot have meant 
“ remain vested in the hands,” because on 
annulment the assets ceased to be so vested 
and therefore could no longer “remain”. For 
^ the same reason it is necessary for the section 
to provide, as it does, that they “shall” vest, 
if a proper order of appointment is made. If, 
again, it was intended to appoint the Official 
Assignee as the person in whom the property 
should “vest”, there was no necessity to add 
the condition “subject to the further order of 
the Court.” The section provides for terms 
and conditions to be applied only to the 
debtor on reversion — otherwise no condi- 
tions are necessary. The effect of the order 
was that the property of the debtor reverted 
to him, but on condition that the assets 
already in the hands of the Official Assignee 
were to remain in his hands subject to the 
further order of the Court. The share in 


question was neither in his hands nor vested Q 
in him and therefore was not affected by the 
order. This petition therefore must be dis- 
missed with costs, limited to the assets in 
the hands of the Official Assignee. 

R.K. Petition dismissed . 
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Dhajadhari Ghosh — Defendant — 

Appellant 



Union Board of Kendragoria — 

Plaintiff — Despondent. 

Appeal No. 1689 of 1937, Decided on 2nd May f 
1941, from appellate decree of Dist. Judge, Birbhum 
at Suri, D/- 6th September 1937. 


Limitation Act (1908), Arts. 144, 142 and 
146A — Applicability — Words “dispossessed” 
or “discontinued the possession” in Arts. 142 
and 146A — Meaning — Suit for possession by 
Union Board constituted under Bengal Village 
Self-Government Act in respect of strip of land 
which it claimed as part of public road — Defen- 
dant found in possession from before date of 
establishment of Board — Suit held governed by 
Art. 144 and not Art. 146A — S. 23, Limitation 
Act, held did not apply. 

The words “dispossessed” or “discontinued the 
possession” in Art. 146A must be given the same 
meaning as in Art. 142 and cannot be deemed wide 
enough to include a case of being kept out of ^ 
possession. The absence of the words “while in 
possession of the property” in Art. 146A cannot be 
taken to indicate that prior possession was not 
contemplated. Article 146A applies only where the 
local authority suing has been dispossessed or has 
discontinued its possession ; in other words, it 
contemplates prior possession of the land by the 
local authority which it subsequently loses by 
reason of any act done by the defendant or other- 
wise. The article can obviously have no operation 
in a case where the local authority is found net 
to have been in possession at all. The only effect 
of the special provision enacted in Art. 146A in 
favour of a local authority is that if the local 
authority was previously in possession, it could 
claim a longer period of 30 years within which to 
bring a suit. But where this was not the case, 
evidently the shorter period of 12 years’ limitation 
would apply. [P 152c,f,g,h\ P 153a} 

The plaintiff Union Board, a local authority con- 
stituted under the Bengal Village Self-Government 
Act of 1919 instituted a suit against the defendant 
in respect of a strip of land which it claimed a3 
part of a public road vested in it. Its case was that 
the defendant had encroached upon the disputed 
land by putting up certain sheds over it, and it 
accordingly asked for removal of the encroachment 
and also for a permanent injunction to restrain 
further encroachment by the defendant. The defen- 
dant was found to have been in possession from 
before the date of establishment of the Union Board 
and the suit was brought more than 12 years after 
the date of the establishment of the board : 

Held that the suit for possession by the Board 
was governed by Art. 144 and not by Art. 146A 
and was barred by limitation. [P 1-52/; P 1536}. 
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Held further that S. 23, Limitation Act, had 
a no application to the case. [P 1536] 

Promotha Nath Mitter and Shyama Pada 
Majumdar — for Appellant. 

Qopendra Nath Das and Dhirendra Nath 
Sarkar — for Respondent. 

Biswas J. — This is an appeal on behalf 
of the defendant in a suit instituted by the 
Union Board of Kendragoria in respect of 
a strip of land which it claimed as part of 
a public road vested in it. The plaintiff 
board is a local authority constituted under 
the Bengal Village Self-Government Act of 
1919, and its case was that the defendant had 
encroached upon the disputed land by putt- 
5 ing up certain sheds over it, and it accord- 
ingly asked for removal of the encroachment 
and also for a permanent injunction to 
restrain further encroachment by the defen- 
dant. The trial Court found in favour of 
the plaintiff and decreed the suit, and this 
decision was affirmed on appeal by the 
District Judge of Birbhum. 

The defendant had raised various defences 
to the suit, but the only one with which 
we are concerned in this appeal is that of 
limitation which was negatived by both the 
Courts below. They concurrently took the 
view that treating the suit as one for posses- 
c sion of immovable property, the 12 years’ 
limitation under Art. 142 or Art. 144 did not 
apply, but that the suit was governed by 
Art. 14GA of sell, l, Limitation Act, which 
provides an extended period of 30 years’ 
limitation for a suit by or on behalf of a 
local authority for possession of any public 
street or road from which it has been dis- 
possessed or of which it has discontinued 
the possession. It is the propriety of this 
decision which is challenged in this appeal. 
On the findings arrived at by the Courts 
below, it is not disputed that if Art. 142 
or 144 was held to apply, the suit would be 
clearly out of time. The question is, how far 
d these findings are sufficient to attract the 
operation ol Art. 146A, and it is necessary, 
therefore, to see what they are. 

One important fact found is that the 
plaintiff Union Board came to bo established 
in the Bengali year 1327 or 1328 R. s., that 
is to say, in or about the year 1921, so that 
it could not have been in possession of the 
disputed land at any timo prior to this. As 
rogards tho alleged encroachment by the 
defendant, tho finding is that it had com- 
menced several years before the Union Board 
came into existence, and not four years 
after, as was tho case of tho plaintiff'. Tho 
precise date when the defendant came into 


possession could not be ascertained, but both ^ 
Courts found that it was well within 12 ® 
years from before the establishment of the 
Union Board. The suit was instituted on 
5th May 1936, that is, more than 12 years, 
but within 30 years, from the date of the 
encroachment or of the inception of the 
Union Board. On these facts, it seems to us 
that there can be no room for the applica- 
tion of Art. 146 A, and it is difficult to support 
the view taken by the Courts below.* In our 
opinion, Art. 146A applies only where the 
local authority suing has been dispossessed 
or has discontinued its possession : in other 
words, it contemplates prior possession of 
the land by the local authority w’hich it f 
subsequently loses by reason of any act done 
by the defendant or otherwise. The article 
can obviously have no operation in a case 
like the present, where, as stated above, the 
local authority is found not to have been in 
possession at all. At the date the Union 
Board was created, possession was with the 
defendant, and if, therefore, the Union Board 
wanted to recover the land as part of a 
public road to which it became entitled upon 
its creation under the Act of its incorpora- 
tion, it might and ought to have sued for 
such recovery within 12 years from the date 
of its establishment under Art. 144. 8 

Mr. Das on behalf of the plaintiff- respon- 
dent contended that the word “dispossession” 
in Art. 146 A has not the same meaning as in 
Art. 142, and in support of his argument he 
pointed out that while Art. 142 expressly 
contains the words “while in possession of the 
property,” no such words occur in Art. 146A. 

It was urged that Art. 146A was a special 
provision enacted for the benefit of local 
authorities in order to give them a longer 
period of limitation in respect of all kinds of 
suits for possession of a public street or road, 
and not merely of such suits as could be 
brought within the terms of Art. 142. In /v 
other words, the argument was that suits 
which would otherwise come under Art. 144 
were also intended to be included within the 
scope of Art. 146A, where the plaintiff was a 
local authority. This would mean that the 
words “dispossessed” or “discontinued the 
possession” in Art. 146 A should be deemed 
wide enough to include a case of being kept 
out of possession. Wo find ourselves unable 
to accept this contention. In our opinion, 
these words must be given the same mean- 
ing as in Art. 142 and wo do not think that 
tho absence of tho words “while in posses- 
sion of the property” can be taken to indicate 
that prior possession was not contemplated* 
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The suit here was instituted on 5th May 1936, 
° and the defendant had already been in pos- 
session of the land for over 12 years in asser- 
tion of a claim of ownership. Such possession 
of the defendant would have been sufficient to 
bar a suit for recovery of possession by the 
rightful owner both under Arts. 142 and 144. 
The only effect of the special provision 
enacted in Art. 146A in favour of a local 
authority is that if the local authority was 
previously in possession, it could claim a 
longer period of 30 years within which to 
bring a suit. But where this was not the case, 
evidently the shorter period of 12 years’ 
limitation would apply. As, in this case, the 
b defendant is found to have been in posses- 
sion of the land from before the date of estab- 
lishment of the Union Board, it is obvious 


that his possession could not be adverse to 
the plaintiff from before such date, and it 
follows, therefore, that as no steps were 
taken by the Union Board to recover the 
property within 12 years thereafter, its right 
to recover possession was barred. 

Mr. Das raised a further argument that 
the plaintiff had a continuing cause of action 
under s. 23, Limitation Act, but we do not 
think there is any substance in this conten- 
tion. This is not a suit by or on behalf of 
c the public to assert their right of way pver 
the disputed strip of land and for removal 
of an encroachment therefrom, in which case 
no doubt S. 23 might appropriately be held 
to be applicable. As Mr. Das himself admits 
this is a suit by the Union Board for posses- 
sion, and it could, therefore, come only under 
Art. 146A, or under Art. 142 or 144. On the 
facts of the case, however, as already pointed 
out, none of these articles could be invoked 
by the plaintiff in support of the suit. The 
result is that in our opinion the suit must 
be held to be barred by limitation. The ap- 
peal is accordingly allowed, and the judg- 
ments and decrees of the Courts below are 
d hereby set aside. The. defendant is entitled 
to his costs in all the Courts. 


B. K. Mukherjea J. — I agree. 

G.N./r.k. Appeal allowed. 

Lim. Act — 

(’42) Chitaley, Art. 146A N. 5 Pts. 1, 2. 
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Edgley and Biswas JJ. 

Saradindu Mukherjee 

v. 

Jci\ar Lall Agarwalla. 

Appeal No. 254 of 1935, Decided on 17tk June 
1941, from original decree of Addl. Sub- Judge, 1st 
Court, 24-Parganas, D/- 29tk July 1935. 


(a) Practice — Appeal — Preliminary and final 
decrees passed — Appeal from preliminary decree 6 
— Appellate Court can give necessary and con- 
sequential directions regarding final decree. 

When no appeal is preferred against the final 
decree and only the preliminary decree is appealed 
against but a copy of the final decree has been 
placed on the record of the appeal it is the duty of 
the appellate Court in dealing with the appeal to 
give necessary and consequential directions regarding 
the final decree : (’29) 16 A. I. R. 1929 Cal. 689 
(F. B.), Foil . [P 155c] 

(b) Transfer of Property Act (1882, as amended 
by Act 20 of 1929), S. 67 (a) — Suit to enforce 
English mortgage falls under Art. 132 and not 
Art. 147, Limitation Act. 

A suit to enforce an English mortgage not being 
a suit “for foreclosure or sale” but being one for 
sale only is governed by Article 132 and not by f 
Art. 147, Limitation Act : 30 Mad. 426 (P. C.), Ref. 

[P 158 f] 

(c) T ransfer of Property Act (1882, as amended 
by Act 20 of 1929), S. 67 (a) — English mortgage 
executed prior to 1st April 1930 is governed by 
Art. 147, Limitation Act. 

The effect of S. 31 (c), read with S. 63 of the 
Amending Act, is that so far as English mortgages 
executed prior to 1st April 1930, are concerned, 
they must be deemed to be outside the scope of the 
amendment made by substitution of the new cl. (a) 
in S. 67, T. P. Act, and consequently a suit to 
enforce such mortgage is governed by Article 147, 
Limitation Act. [P 159a] 

(d) Mortgage — Mortgagee of undivided share 
of one cosharer — Rights of — Partition among 
cosharers — Mortgagee’s security is limited to 
divided share of mortgagor — But partition must * 
be fair and proper — Onus. 

A mortgagee of an undivided share of one co- 
sharer takes the security subject to the right of the 
other cosharers to enforce a partition, and thereby 
to com ert what was an undivided share of the 
whole into a defined portion held in severalty. The 
mortgagee, however, can neither compel a partition, 
nor claim to be a party to the partition proceedings 
as of right. All the same, after partition his security 
will be upon the divided share or separate allot- 
ment of his mortgagor and he can have no recourse 
against the parcels allotted to the other cosharers 
with whom he has no privity of contract, but must 
pursue his remedy only against the properties that 
may be allotted to the mortgagor. In order, how- 
ever, that the mortgagee may be so bound, it is a 
fundamental condition that the partition mu3t be 
a fair and proper one. Merely because the original 
security was in respect of an undivided share, it 
does not follow that the mortgagee should be held 
bound by a partition to which he was not a party, 
even where it was shown that such share had not 
received a proper allotment and the partition was 
the result of a collusive or fraudulent arrangement 
between the mortgagor and his cosharers to the 
prejudice of the mortgagee. [P lbOa.b.c.d] 

In such a case the mortgage is enforceable against 
the proportionate share of the mortgagor in every 
item of property specified in the mortgage deed 
whether such property is in the hands of the mort- 
gagor’s transferee or *of any transferee from him : 

1 I. A. 106 (P. C.), Rel. on. [P 103cf,t-] 

The burden to prove that the partition was fair 
and equal lies upon the person relyiDg upon the 
partition. [P 
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(e) Civil P. C. (1908), O. 6, R. 17— Mere delay 
in applying for amendment is no ground for 
refusing it — Mortgage of half undivided share 
— Transferee from other cosharer getting share 
defined by partition — Suit by mortgagee — 
Transferee defendant pleading that mortgage 
did not affect his share and plaintiff could pro- 
ceed against properties allotted to other share 
— Suit decreed against defendant ex parte but 
restored on agreement — After restoration defen- 
dant in additional written statement raising new 
plea of subrogation by virtue of payment of 
certain prior mortgages — Plea held involved 
obvious injustice to other party — At stage 
and in circumstances in which plea was raised 
amendment held rightly rejected. 

Mere delay in applying for amendment is no 
ground for refusing the application, in so far as 
^ it may be compensated for by the award of costs, 
which is the one panacea which heals every sore in 
litigation: (1884) 26 Ch.D. 700, Rel.on. [P 164d, e] 

The mortgagor executed a mortgage in respect 
of his half undivided share in certain properties. 
Subsequently his cosharer transferred his share to 
a third person. The transferee got his share defined 
by a partition suit. In the suit by mortgagee to 
enforce his mortgage, the transferee defendant 
pleaded in his written statement which was filed 
on 2nd November 1983, that he was not bound or 
affected in any way by the plaintiff’s mortgage and 
accepted the position that the plaintiff could pro- 
ceed against the properties allotted to the 6hare of 
the other cosharer mortgagor. The suit was decreed 
against the defendant ex parte but by consent of 
parties, the decree was set aside. After restoration 
the defendant filed an additional written statement 
c on 29th April 1935, in which he tried in effeot to 
raise by way of amendment a new plea of subroga- 
tion by virtue of payment of certain prior mort- 
gages (two of which were in his favour) which were 
within his knowledge throughout and claimed that 
the plaintiff could not get a decree on his mortgage 
without redeeming the said prior charges by pay- 
ment to him. The additional written statement 
was rejected by tho trial Court : 

Held that the case was not one of mere delay. 
The raising of the now plea involved obvious in- 
justice to the other party, ns it throw on the plain- 
tiff an additional burden the effect of which would 
he to defeat tho wholo of the plaintiff’s claim. 
Consequently, at tho stage and in the circumstances 
tho additional written statement was put in, tho 
Court was fully justified in rejecting it: (1880) 10 
d Ch.D. 410, Ref. (P 163r/, h; 1> 164c] 

(f) Mortgage— Subrogation— Pica of— Aver- 
ments in pleading held insufficient to found 
plea of subrogation. 

A transferee from tho mortgagor who claims tho 
right of subrogation against tho plaintiff mortgagee 
by virtue of payment of certain prior mortgages 
must show that tho mortgagor in tho prior mort- 
gages was the mortgagor of tho plaintiff and that 
tho properties mortgaged wore tho samo and that 
tho payment had been made by or on behalf of 
himself. [P 1610, /,] 

[Tho avormonts in tho pleadings were held not 
sufficient to found a plea of subrogation.] [P 1010] 

(g) Government of India Act (1935), S. 205- 
Counsel challenging certain provisions of Ben- 
gal Money-lenders Act, but not arguing point 
lin view of Special Bench decision to contrary 


— Court can record objection to enable counsel 
to obtain certificate under S. 205 for appeal to * 
Federal Court. 

The counsel in the appeal before the High Court 
challenged the validity of certain provisions of the 
Bengal Money-lenders Act but in view of the Spe- 
cial Bench decision of the Calcutta High Court to 
the contrary did not argue the point but merely 
desired the Court to put on record his particular 
objection to entitle him to a certificate under 
S. 205 for the purpose of an appeal to the Federal 
Court : 

Held that the objection should be put on record 
as requested by the counsel. [P 165c] 


(h) Bengal Money-lenders Act (10 of 1940), 
S. 2 (2) — Word “borrower” in S. 2 (2) — Scope 
— Purchaser of mortgagor’s interest is bor- 
rower. 

A purchaser of the mortgagor’s interest vis a vis 
the mortgagee comes within the definition of a 
‘borrower* given in S. 2 (2), which includes a suc- 
cessor-in-interest of his original borrower: (’41) 28 
A.I.R. 1941 Cal. 484, Foil. [P 165d] 



(i) Bengal Money-lenders Act (10 of 1940), 

S. 2 (2) — Transferee of undivided share of 
mortgagor’s cosharer holding properties In 
severalty after partition liable for mortgage 
debt is entitled to benefit of Act. 

Under the Bengal Money-lenders Aot, it is open 
even to a person who was not a “borrower” to 
show to what extent a “borrower” was liable, if 
thereby ho could obtain any relief. The transferee 
of the undivided share of the mortgagor’s cosharer 
who by virtue of partition subsequent to the mort- 
gage holds certain properties in severalty which are 
found liable to be proceeded with by reason of the ® 
partition having been unfair is entitled to the 
benefits of the Act. [P 165c, f] 

(j) Bengal Money-lenders Act (10 of 1940), 

S. 36 (6) (a) and (b), S. 36 (1), Proviso 2 and 
S. 2 (22) and (21) — Suit instituted before 1st 
January 1939 — Decree in suit not satisfied by 
1st January 1939 — Act applies. 

The scheme of the Act is no doubt primarily to 
give relief in suits instituted on or after 1st Janu- 
ary 1939 but at the same time, suits instituted 
before 1st January 1939 are definitely not excluded, 
as the definition itself shows. Tho latter category 
of suits comes within the description of suits “pend- 
ing on that date,’* the word “pending” being for 
this purpose given an extended meaning so os not 
to bo limited to suits in whioh no deorees have been 
passed, but also to include suits in which decrees j* 
have been already obtained, provided that such 
decrees were not fully satisfied by 1st Januarv 1939: 
(’42) 29 A.I.R. 1942 Cal. 121, Rel. on. [P 166/, 0] 

(k) Bengal Money-lenders Act (10 of 1940), 

S. 2 (21) and (22) — Suit filed before 1st January. 
1939 — Appeal pending on 1st January 1939 — 
Act applies. 


Since under S. 2 (21) a suit includes an appeal, 
tho Act applies to n suit filed before 1st January 
1939, in which a decree was passed but an appeal 
therefrom was pending on 1st January 1939. 

[P 1667iJ 

(1) Bengal Money-lenders Act (10 of 1940), 
Ss. 34 and 36 (2) (a) — Appeal from preliminary 
decree — Appellate Court finally making preli- 
minary decree — S. 34 applies — No question 
of re-opening decree and passing new decree 
arises. 



Calcutta 155 


Sabadindu y. Jahab LalIj ( Biswas J.) 


1942 

, Where in an appeal from the preliminary decree 
a the appellate Court is finally making the preliminary 
decree in the suit, the provisions of S. 34 apply, 
and the decree must be made in accordance there- 
with. There can be no question in such case of ‘re- 
opening’ a decree, and passing a “new decree in 
accordance with the provisions of this Act,” as 
contemplated by S. 36 (2) (a), but relief can be 
given under S. 36 (1) (c). [P 167a, 6] 

Atul Chandra Gupta , Rajendra Bhusan Bakshi 
and Amal Kumar Mookerjee — for Appellant. 

Amarendra Nath Bose and Pramatha Nath 
Mitra; Gopendra Nath Das ; J nan Chandra 
Roy and Anil Chandra Dutt ; and Nani 
Bhusan Mukherjee — for Bespondents 1, 5, 4 
and 6, respectively. 

Biswas J. — This is an appeal on behalf 
b of defendant 3, and arises out of a suit which 
was commenced by the plaintiff to enforce 
two English mortgages which had been exe- 
cuted in his favour on 20th May and 29th 
September 1919. There were five defendants 
in the suit, and a preliminary decree for 
foreclosure was made against them all by 
the First Additional Subordinate Judge of 
24-Parganas on 29th July 1935. The present 
appeal is directed against this decree. Since 
this appeal was presented, the final decree 
was passed on 23rd November 1938, whereby 
the defendants and all persons claiming 
through them were absolutely debarred of 
c their right to redeem the mortgaged proper- 
ties. No appeal has been preferred against 
this final decree, but a copy has been placed 
on the records of this appeal, and following 
the procedure laid down by the Full Bench 
in 57 Cal. 1013, 1 it should be the duty of this 
Court in dealing with the present appeal to 
give necessary and consequential directions 
regarding the final decree. 

The facts giving rise to this litigation are 
as follows : On 30th September 1906, one 
Mohendra Nath Das, a wealthy Hindu gov- 
erned by the Dayabhaga school, died leaving 
a will, executed a few years before his death, 
whereby he had endowed all his properties, 
moveable and immovable, for the worship of 
a family deity called Sri Sri Iswar Mahadeb 
or Shib Thakur. The will was in due course 
admitted to probate by the executors. Shortly 
thereafter, on 27th March 1909, a nephew 
(brother’s son) of the testator, named Cliaru 
Chandra Das, commenced a suit (Suit No. 313 
of 1909) against the executors on the origi- 
nal side of this Court, in which he claimed 
that the properties left by Mohendra were 
joint properties and that he had inherited an 
eight anna share in the same. He accordingly 

1. (’29) 16 A.I.B. 1929 Cal. 689 : 123 I.C. 305 : 57 
Cal. 1013 : 50 C. L. J. 566 : 34 C.W.N. 66 (F.B.), 
Talebali v. Abdul Aziz. 


asked for a declaration of his title and for g 
partition. On 12th June 1912, a preliminary 
decree was passed in the suit, declaring 
Charu’s title to a half share as claimed, and 
directing a partition by metes and bounds. 
No steps, however, were taken by Charu to 
enforce a partition under the decree. It was 
while the properties still remained joint that 
the executors of Mohendra’s estate effected 
the present mortgages in favour of the plain- 
tiff, the first on 20th May 1919 and the second, 
a deed of further charge, on 29th September 
following. The security offered was the tes- 
tator’s declared undivided share in the pro- 
perties left by him, which comprised some 
lands at Belur and Ultadinghi and two / 
brick-built houses in Calcutta, namely 5, 
Padma Nath Lane and 88, Beadon Street. 
The principal amounts secured by the two 
mortgages were Bs. 3500 and Bs. 2500 res- 
pectively, carrying interest at the rate of 
12 per cent., per annum compound with 
quarterly rests, and the due date fixed for 
the repayment of the loans was 20th May 
1920. Meanwhile, Charu had got heavily in- 
volved in debts, both secured and unsecured 
and on 1st September 1919, on the petition 
of a creditor, he was adjudicated an insol- 
vent by an order of this Court in its insol- 
vency jurisdiction. The result was that his g 
properties, being the undivided eight anna 
share decreed to him in the partition suit, 
vested in the Official Assignee. The Official 
Assignee in due course advertised the said 
share for sale for payment of the insolvent’s 
debts, and this attracted defendant 3, Sara- 
dindu Mookerjee, as an intending purchaser. 

It is stated on behalf of Saradindu that 
he had dealings from before with Charu as 
well as with the executors of Mohendra’s 
estate, but whether that is a fact or not, it 
appears that on 4th August 1920, he did enter 
into an agreement with the Official Assignee, 
to which both Charu and the executors were 
made parties. The terms of this agreement, 
which really constitutes the foundation of 
Saradindu’s claim in this suit, will have to 
be examined later, but it will be sufficient 
to state at this stage that Saradindu thereby 
agreed to purchase Charu’s undivided inter- 
est in the properties which the Official 
Assignee had offered for sale, subject to pay- 
ment of all his debts which had been secured 
thereon, and Saradindu also undertook to 
pay off all the secured debts of Mohendra’s 
estate, on condition that Charu and the exe- 
cutors of Mohendra should “carry out ” the 
decree for partition, and upon such partition, 
allot to Saradindu “sufficient properties’’ out 
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of the joint estate which would enable him was stated to be Rs. 29,000, which was the 


by sale thereof to discharge all the secured 
liabilities in both shares. 

Whether by such allotment Saradindu 
was to acquire any interest in any pro- 
perties out of Mohendra’s share is by no 
means clear, for the agreement expressly 
provided that the allotment was to be made 
to him as assignee of Charu’s interest and in 
lieu thereof : it further provided that out of 
the properties to be so allotted, if any were 
not required to be sold, Saradindu was to 
make over the same, together with any 
balance of the sale proceeds that might be 
left in his hands, to Charu and the executors 
5 to be held by them in certain shares. This 
might be supposed to imply that in respect 
of the properties which were to be allotted 
to Saradindu on ‘carrying out' the partition, 
he was merely to be the agent of the parties 
for selling the same, and not to acquire any 
beneficial interest therein for himself. Such 
a view would no doubt be difficult to recon- 
cile, so far at any rate as Charu’s share was 
concerned, with the clear provision in the 
agreement for an out and out assignment of 
the said share to Saradindu. At the same 
time, it is not easy to see how under cover 
of an assignment, and in lieu, merely of 
c Charu’s interest, Saradindu could claim to 
be entitled on partition to any properties in 
excess of Charu’s legitimate share. And yet 
this must doubtless have been the intention 
of the provision regarding the allotment of 
“sufficient properties” to Saradindu out of 
the joint estate. The “sufficient properties” 
could only come out of the moiety properly 
assignable to Mokondra’s share. 

Be that as it may, the fact remains that 
an indenture of agreement was executed in 
these terms on 4th August 1920, and the par- 
ties to the transaction as statod were (l) the 
Official Assignee, first party, (2) the executors 
^ of Mohendra’s estate, second party, (3) the 
insolvent Charu, third party, and (l) Sarad- 
indu Mookerjee, fourth party. On 3lst August 
following there was a conveyance (Ex. 3) 
executed by and botween the samo parties in 
terms of the agreement, which terms in fact 
were fully recited therein. As botween tho 
Official Assignee and Charu on the one hand 
and Saradindu on tho other, it purported to 
be a conveyance to the latter of all the right, 
title and interest of Charu in tho joint estate, 
while as between the executors, Charu and 
Saradindu, it merely contained reciprocal 
covenants by these parties for tho perform- 
ance of their respective parts of the agree- 
ment. The consideration for tho conveyance 


total amount of Charu’s unsecured debts, 
and it was presumably the idea that the 
Official Assignee would pay off these debts 
with this sum. 

It appears that on 5th October 1921, before 
any steps were taken to effect a separate 
allotment of the properties as contemplated 
by the agreement and the conveyance, Sarad- 
indu, Charu and the executors jointly exe- 
cuted a mortgage (Ex. l (b)) in respect of the 
16 annas share of these properties in favour 
of one Suresh Chandra Chowdhury for a 
sum of Rs. 2 , 10 , 000 , Saradindu describing him- 
self therein as purchaser of the equity of 
redemption of Charu from the Official As- / 
signee. It was stated that the purpose of the 
loan was to clear off the incumbrances on the 
properties which were offered as security. 

It was not until 19th November 1925, that 
Saradindu applied in Charu’s partition suit 
(Suit No. 313 of 1909) to be substituted in his 
place for the purpose of carrying out the 
decree passed in that suit, claiming to do 
so as purchaser of Charu’s right, title and 
interest. In his application he reoited the 
agreement of 4th August 1920, and the con- 
veyance of 3ist August following, and also 
recited the preliminary decree for partition 
which had expressly directed a division of g 
the properties into two equal parts or shares 
as between Charu and the executors of 
Mohendra’s estate, and he specifically asked 
for the appointment of a commissioner for 
making a partition in terms of the said 
decree and allotting to him “the share which 
was of tho said Charu Chandra Das in the 
joint properties.” On 26th November 1925 an 
order for substitution was made and a writ 
of commission issued as asked for. The 
direction in the writ was for a division into 
two equal parts or shares, one to be allotted 
to Saradindu and the other to the executors. 

From the report of the Commissioner 
which ho submitted on 6th July 1928 it U 
appears however that though he had caused 
the properties to be valued by a competent 
surveyor and valuer, and the valuations 
were accepted by the parties, he neverthe- 
less made the division, not into two equal 
halves, but according to an agreement arrived 
at between the parties, admittedly an un- 
equal division, tho Commissioner himself 
stating that properties of greater value were 
being allotted to Saradindu. In fact, only 
ono of tho Calcutta properties namely 5 
Padma Nath Lane, was assigned to Mohen- 
dra’s estate, while all the remaining pro- 
perties including the Belur and Ultadinghi 
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lands and premises No. 88, Beadon Street 
were allotted to Saradindu. Suresh Chandra 
Chowdhury, the mortgagee of the joint pro- 
perties, was not a party to the partition 
proceedings : all the same, the Commissioner 
directed in his report that the properties 
given to Saradindu would only remain 
charged with payment of the sum due to 
Suresh under the mortgage, which the Com- 
missioner put down as Rs. 2,10,000. It was 
stated that this sum included debts which 
had been incurred by the executors of 
Mohendra’s estate, amounting to Rs. 90,000 
and the executors, apparently for this reason, 
were declared entitled to hold the properties 
b allotted to them free from all incumbrances. 
On the application of Saradindu, the Com- 
missioner’s report wa3 in due course con- 
firmed by the High Court and the final 
decree for partition passed in terms thereof 
on 12th September 1928 (Ex. D). Saradindu 
thereafter assumed to hold the properties 
allotted to him in absolute right, subject of 
course to the mortgage in favour of Suresh 
Chandra Chowdhury. On 27th June 1930 he 
purported to sell some of the properties to 
the Ramkrishna Mission for a sum of rupees 
40,000 having by an indenture of the same 
date (Ex. A) obtained from Suresh a release 
c and re-cOnveyance of these properties on 
payment of Rs. 38,000 out of the sale proceeds 
in part satisfaction of the mortgage debt. A 
consent order was afterwards made on 19th 
December 1933, Ex. 8 (a) in Suresh’s mortgage 
suit (Suit No. 588 of 1924), adjusting the decree 
passed in that suit between him and Sara- 
dindu, whereby the whole amount due was 
settled for the sum of Rs. 2,10,000 out of which 
rs. 50,500 was made payable by Saradindu im- 
mediately, and the balance in certain instal- 
mentsextending to 15th April 1941 and Suresh 
in return re-conveyed and re-transferred 
to Saradindu all the mortgaged properties 
, which still remained unsold, Saradindu 
undertaking not to deal with or dispose of 
these properties before the mortgagee’s claim 
under the settlement was fully satisfied. 

In this state of things, on 17th July 1933 
the present plaintiff, Jaharlal Agar walla, 
commenced the suit out of ■which this appeal 
arises, to enforce the two mortgages which, 
as already stated, had been executed in his 
favour on 20th May and 29th September 1919 
by the executors of Mohendra’s estate. The 
original mortgagors were not parties to the 
suit, but, in their place, the plaintiff implead- 
ed the idol, Sri Sri Shib Thakur, as the 
beneficiary under the testator’s will, and 
Charu as shebait of the idol and also as 


Mohendra’s sole surviving natural heir. They e 
are defendants 1 and 2 respectively, and it 
is not disputed that between them they fully 
represent the estate of Mohendra. Charu 
having died since the passing of the decree 
by the Court below, his heirs who are also 
the present shebaits have been duly brought 
on the records of this appeal as respondents. 
There were three other defendants in the 
suit, whom the plaintiff joined as parties as 
“subsequent transferees,” namely, Saradindu 
Mookerjee (defendant 3), Suresh Chandra 
Chowdhury (defendant 4) and the Ram- 
krishna Mission (defendant 5), the last named 
defendant being a society registered under 
Act 21 of 1860. The mortgages in suit being / 
English mortgages, the plaintiff asked for a 
decree for foreclosure, and in the alternative, 
for sale of the mortgaged properties. In his 
plaint he referred to the agreement of 4th 
August 1920 as well as to the conveyance of 3lst 
August of that year, but did not seek to enforce 
any liability against Saradindu on the basis 
thereof. On the other hand he claimed that 
notwithstanding the agreement, he was en- 
titled to realise his security in terms of the 
mortgage deeds, and accordingly asked for a 
decree against the mortgagors’ half share in 
each of the several items of properties com- 
prised in the deeds. As regards the allotment g 
made in favour of Saradindu in the parti- 
tion suit, the plaintiff expressly challenged 
it as “unfair,” “inequitable” and “collusive.” 

The suit was not contested on behalf of 
the mortgagors, nor on behalf of Suresh 
Chandra Chowdhury though the latter had 
entered appearance. The Ramkrishna Mis- 
sion resisted the claim as regards the pro- 
perties which they had purchased from 
Saradindu. The main opposition, however, 
came from Saradindu, who raised inter alia 
the bar of limitation, and further pleaded 
that by virtue of the proceedings in the par- 
tition suit the plaintiff’s mortgage lien could ^ 
attach only to the properties which were 
allotted in severalty to the mortgagors as 
representing their undivided interest in the 
joint estate which they had mortgaged. He 
stoutly denied all liability in respect of any 
debts incurred by the executors of Mohendra s 
estate, and even pretended not to have any 
knowledge of the agreement of 4th August 
1920, though he had to admit that the agree- 
ment was set out in the conveyance of 3lst 
August 1920, on which he could not but rely 
in support of his title. By an additional 
written statement Saradindu sought to set 
up a claim of priority over the plaintiff by 
virtue of certain payments alleged to have 
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a been made out of the consideration money 
for the mortgage in favour of Suresh Chandra 
Chowdhury, to satisfy four prior mortgages 
of the executors, three in favour of Saradindu 
himself for Rs. 3000, Rs. 2000 and Rs. 1000 
respectively, and one in favour of Radha 
Nath Pal and Kanai Pal for Rs. 22,000. On 
the objection of the plaintiff, the Court below 
refused to admit the additional written 
statement. The Ramkrishna Mission gene- 
rally supported Saradindu, and further raised 
the plea of being a bona fide purchaser for 
value without notice. 

The learned additional Subordinate Judge 
of 24-Parganas who heard the suit overruled 
b all the objections of the defendants, and 
passed a preliminary decree for foreclosure 
in the usual terms, but in view of what he 
considered to be “inordinate delay” on the 
part of the plaintiff in the institution of the 
suit, he reduced the amount of interest, and 
in the result, made a decree for Rs. 15,000 
only, including interest up to the date of the 
decree, and costs. The claim, it may be 
stated, had been laid at Rs. 20,731-3-9. The 
Ramkrishna Mission have filed an indepen- 
dent appeal against this decree (F. a. 260 of 
1935), which will be separately dealt with. 

In support of the present appeal by Sara- 
c dindu Mr. Atul Chandra Gupta urged four 
points before us on behalf of his client. The 
first was on tho question of limitation, but 
it was not seriously pressed till the end. In 
the trial Court, it seems to have been 
assumed that the 12 years’ rule of limitation 
applied (Art. 132 of sch. i, Limitation Act). 
The suit was instituted on lTtli July 1933 , 
which was more than 12 years from the due 
date of payment under tho two mortgages, 
namely, 20th May 1920, but limitation was 
sought to be saved by settingup payment of 
a sum of Rs. 500 as interest on each mortgage 
on litli October 1921, which tho Court below 
d found in favour of the plaintiff. As to this, 
Mr. Gupta said that the appellant’s answer 
"was t wo- fold; first, that tho alleged payment 
was not a fact, and secondly, that in any 
case it was not such a payment as would bo 


sufficient in law to save limitation. Fairly 
and frankly, however, Mr. Gupta himself 
suggested that in view of the fact that tho 
mortgages sued upon were English mort- 
gages, the article to be considered was 
Art. 147, which provides a period of 00 years 
for a suit by a mortgagee for foreclosure or 
sale.’ It was pointed out that in-3-i i.a. iso 2 
the Judicial Committee of tho Privy Coun- 
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cil had authoritatively laid down, on a true 
construction of this article, not only that it • 
■was applicable to English mortgages, but 
that it was limited in its application only to 
this class of mortgages, in which alone the 
suit could be, and always was, “for fore- 
closure or sale.” 

The only point therefore, said Mr. Gupta, 
that w’as left open for argument was whether 
by reason of the subsequent alteration of the 
law by Act 20 of 1929 regarding the remedies 
open to an English mortgagee, this suit could 
still be held to come under Art. 147. It would 
appear that by s. 31 (c) of the said Act, a 
new cl. (a) was substituted in S. 07, T. P. Act, 
which took away the right of an English / 
mortgagee to sue for foreclosure, and left 
him only the remedy to sue for sale. In 
other words, a suit to enforce an English 
mortgage could no longer be a suit “for fore- 
closure or sale” within the meaning of 
Art. 147, as interpreted by the Judicial Com- 
mittee. There could be no doubt therefore 
that as a result of the amendment such a 
suit was to be governed by Art. 132, and not 
Art. 147. All the same, the question arose 
how far this would affect the present suit, 
seeing that the mortgages sued upon had 
been executed before the date on which the 
amending Act came into force, namely, 1st g 
April 1930, though the suit was instituted 
after that date. Mr. Gupta himself drew 
attention in this connexion to the saving 
clause enacted in S. 03 of the Act, but con- 
tended that it contained no provision regard- 
ing limitation, and that consequently the 
period of limitation would be determined not 
by Art. 147, but by Art. 132 which was in 
force at tho date tho suit was brought. A 
closer examination of the terms of s. 63, 
however, revealed to Mr. Gupta the futility 
of this argument. It could not be questioned 
that in respect of the mortgages now in suit, 
a right to sue “for foreclosure or sale” had 
already accrued before 1st April 1930, under 1 
the law as it stood before the amendment 
made by s. 31 (c) of the Act, and one had 
only to refer to the terms of els. (c) and (d) 
of s. 03 to see that not only was such right 
expressly saved, notwithstanding the amend- 
ment, but that the amendment was not to 
allect in any way any remedy or proceeding 
in respect ot such right, which might in fact 
bo enforced or instituted as if tho amending 
Act had not been passed. It seems to be 
wholly immaterial that no specific provision 
^ as made to save the operation of any par- 
ticular article of the Limitation Act. 

In our opinion, tho effect of s. 31 (c), read 
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with S. 63 of Act 20 of 1929 is that so far as 
1 English mortgages executed prior to 1st April 
1930, are concerned, they must be deemed to 
be outside the scope of the amendment made 
by substitution of the new cl. (a) in S. 67, 
T. P. Act. This being so, it would be wrong 
to hold that though the remedy of a suit 
“for foreclosure or sale” is still left open, 
Art. 147, Limitation Act, must nevertheless 
be deemed to be abrogated in respect of such 
a mortgage. This article has been neither 
repealed nor altered, and there is no reason, 
therefore, why it should not be held to operate 
in cases to which it might still be in terms 
applicable. In this connexion Mr. Gupta 
fc sought to make a further point by referring 
to a special saving provision which was en- 
acted by the Legislature in S. 15 (2) of Act 21 
of 1929 in connexion with an amendment of 
Art. 132, Limitation Act, made by S. 9 of 
that Act. By the amendment a new clause 
was added in Art. 132 to the effect that a 
suit on a mortgage by deposit of title deeds 
should be governed by this article, so that 
the period of limitation for such a suit should 
be 12 years only. The Bombay High Court 
had held previously that such a suit stood 
on the same footing as an English mortgage, 
in which case the limitation would neces- 
c sarily be 60 years under Art. 147. There can 
be no doubt that the object of the amend- 
ment was to override this Bombay ruling. 
The Legislature apparently thought that this 
amendment required some express provision 
to be made in order that suits which had 
hitherto been believed to be subject to the 



60 years’ rule might not be suddenly found 
barred by limitation, and it is said that this 
led them to enact S. 15 (2), by which it was 
provided that notwithstanding anything con- 
tained in S. 9, a suit by a mortgagee for fore- 
closure or sale on a mortgage by deposit of 
title deeds might be instituted within two 
years from the date of commencement of 
the Act, or within 60 years from the due date 
of payment, whichever period expired first, 
and provision was also made for the saving 
of pending suits already instituted under the 
60 years’ rule. 

Mr. Gupta stressed the fact that no such 
saving provision had been enacted with re- 
ference to the amendment introduced by 
S. 81 (c) of Act 20 of 1929, and as the effect of 
the amendment undoubtedly was to take 
away an English mortgage from the scope 
of Art. 147, Limitation Act, and bring it 
under Art. 132, the argument was that in the 
absence of such a saving provision it must 
be assumed that the Legislature contem- 


plated that Art. 132, and not Art. 147, should e 
apply to such mortgages executed before the 
commencement of the amending Act. The 
argument seems to be wholly unconvincing. 

In the first place, it takes no account of the 
terms of els. (c) and (d) of s. 63 of Act 20 of 
1929, which, as shown above, unmistakably 
save the right to sue for foreclosure or sale 
in respect of such mortgages. Secondly, as 
regards mortgages by deposit of title deeds, 
which were dealt with by the amendment 
under S. 9 of Act 21 of 1929, it will be seen 
that so far as it was intended to save the 
operation of Art. 147 in the case of such 
mortgages executed before 1st April 1930 of 
course on the interpretation that they stood f 
on the same footing as English mortgages, 
the saving was effected not by S. 15(2), but by 
the provisions of S. 15(l), which in fact con- 
tained almost exactly similar clauses to cls.(c) 
and (d) of S.63 of Act 20 of 1929. As a saving- 
provision, S. 15(2) was both useless and unne- 
cessary : its real effect was to abridge the 
period of limitation ^pnder Art. 147 from 60 
years to 2 years from the date of the Act 
for this class of mortgages, on the basis that 
this article applied. It was only if the Legis- 
lature had intended similarly to cut down 
the period under Art. 147 in its application 
to English mortgages that a provision like g 
S. 15 (2) would have been really necessary in 
regard to such mortgages. 

The first point taken by Mr. Gupta on the 
ground of limitation must consequently fail. 
The suit must be held to be governed by 
Art. 147, Limitation Act, and not by Art. 132. 
In that view of the matter, it becomes un- 
necessary to consider whether there was any 
payment of interest as alleged by the plain- 
tiff which prevented time from running. 
Mr. Gupta’s next point on behalf of the ap- 
pellants was that the plaintiff having taken 
a mortgage only of an undivided share in 
certain properties and there having been a ^ 
subsequent partition between the mortgagors 
and their cosharer, the mortgage could be 
enforced only against the properties which 
fell to the share of the mortgagors as a re- 
sult of such partition. In other words, it was 
urged that in the events which had happen- 
ed, the plaintiff was limited as regards his 
remedy only to premises No. 5, Padma Nath 
Lane, that being the property which had 
been exclusively allotted to the estate of 
Mohendra Nath Das under the final parti- 
tion decree (Ex. d) in Charu’s partition Suit 
No. 313 of 1909. Mr. Gupta was in fact invok- 
ing the principle which had been laid down 
by the Judicial Committee of the Privy 
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Council in the well-known case in II. A. 106. 
a That raises the question as to whether the 
conditions necessary for the application of 
this principle have been shown to exist in 
the present case. 

It need not be disputed that a mortgagee 
of an undivided share of one cosharer takes 
the security subject to the right of the other 
cosharers to enforce a partition, and thereby 
to convert what was an undivided share 
, of the whole into a defined portion held 
in severalty. The mortgagee however can 
neither compel a partition, nor claim to be 
a party to the partition proceedings as of 
right. All the same, 1 I. A. 106 3 is certainly 
b authority for holding that after partition, 
his security will be upon the divided share 
or separate allotment of his mortgagor. In 
other words, he can have no recourse against 
the parcels allotted to the other cosharers 
with whom he has no privity of contract, 
but must pursue his remedy only against 
the properties that may be allotted to the 
mortgagor. In order however that the mort- 
gagee may be so bound, it is a fundamental 
condition that the partition must be a fair 
and proper one, and that in fact is the under- 
lying assumption in the judgment of their 
Lordships in the Privy Council case. Ilav- 
c ing taken a mortgage of an undivided share, 
the mortgagee could not of course complain, 
if, as a result of the partition which he could 
not resist, he was required to accept a sub- 
stituted security in the shape of what was 
allotted in severalty to his mortgagor, but 
then the substituted security had to be a fair 
equivalent of the original fairly obtained. 
Merely because the original security was in 
respect of an undivided share, it did not fol- 
low that the mortgagee should bo held hound 
by a partition to which he was not a party, 
even where it was shown that such share 
had not received a proper allotment and the 
partition was tho result of a collusive or 
a fraudulent arrangement between the mortga- 
gor and his cosharers to the prejudice of tho 
mortgagee. So to hold would bo manifestly 
contrary to all legal principle, and l I.A.IOG 3 
most decidedly did not lend support to any 
such inequitable doctrine. 

In fairness to Mr. Gupta it must ho said 
that he did not contend for any such doctrine 
either. On the other hand, he conceded that 
ho could succeed only if the partition on 
which his client relied was a fair and equal 
ono, but ho maintained that the only test of 
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fairness or equality was to see whether or a 
not the security of the substituted property 
allotted to the mortgagor was sufficient or 
not. He drew attention in this connexion to 
the terms of the final partition decree (ex. d) 
and the award of the Commissioner of par- 
tition on the basis of which the decree was 
passed, and also referred to an entry in the 
Corporation Assessment Book (Ex. c) which 
showed the anntial valuation of Premises 
No. 5, Padma Nath Lane as Rs. 779. Mr. 
Gupta could not deny that the burden of 
proof in this matter lay entirely on his client. 

In any case, it was for defendant 3 as appel- 
lant to displace the finding of the learned 
Subordinate Judge on this point, which was f 
to the effect that the partition was such an 
“iniquitous and irrational adjustment of pro- 
perties” that by no stretch of imagination 
could it be held to affect the right, title and 
interest of a prior mortgagee in the position 
of the plaintiff. In our opinion, the appel- 
lant has wholly failed to establish this part 
of his case. 

Let us see how the matter stands. From 
the narrative of facts already set out at some 
length, it will have appeared that by his 
conveyance (Ex. 3) Saradindu purported to 
buy only Charu’s eight annas interest in the 
properties, and yet by the terms of the agree- g 
ment of 4th August 1920, which was incor- 
porated in the conveyance, he had stipulated 
for an allotment to him of “sufficient pro- 
perties” out of the joint estate, which in 
plain language could only mean the annexa- 
tion of properties from the other moiety. It 
is said that the consideration for this was 
Saradindu’s undertaking to payoff the secur- 
ed liabilities in both shares, and Mr. Gupta 
asked us to hold that this undertaking had 
been duly implemented by his client, in so 
far as he made himself liable for the sum of 
Rs. 2,10,000 which was raised on mortgage 
from Surosh Chandra Chowdhury. As to this 
it is perhaps relevant to call attention to a * 
few facts as showing the attitude which 
Saradindu himself took up in the matter. In 
his written statement (para, ll), Saradindu 
indeed took tho plea, disingenuous as it was, 
that ho was “not aware of any deed of 
agreement executed on 4th August 1920,” no 
doubt qualifying tho statement by adding 
“excepting what has been set out in the deed 
of conveyance itself,” and ho definitely as- 
serted that ho was “not bound by the terms 
of the said alleged agreement.” In his exa- 
mination-in-chief also he stated explicitly 
that ho “did not undertake to pay up the 
debts due to the secured creditors of Charu 
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^ Das and Mohendra Das,” though in cross- 
examination, in trying to explain his con- 
veyance, he could not help contradicting 
himself by saying that he “took personal 
responsibility with the executors and Charu” 
for paying up these debts. In any case, he 
maintained that the present plaintiff was 
not entitled to “get any advantages” out of 
the agreement (para. 12), and further, plea- 
ded complete ignorance of the plaintiff’s 
mortgages (para. 2l), making the same case 
also in his evidence. So far as the present 
plaintiff was concerned, Saradindu in fact 
showed little disposition on his part either 
to admit or to honour any such undertaking 
^ as was referred to by his learned advocate. 

Even if one was to put aside these denials 
and evasions in Saradindu’s pleading or evi- 
dence, and look into the documents which 
were supposed to create his right to an ex- 
cess allotment on partition with the execu- 
tors of Mohendra’s estate, it would be seen 
that though the ostensible consideration for 
this was stated to be his willingness to ac- 
cept liability for the secured debts of the 
executors, neither the agreement nor the 
conveyance contained any statement of the 
amount of such debts or any particulars 
thereof. There was only a statement as re- 
gards the total liability in Charu’s share. It 
seems, however, only fair to hold that if 
there was a real intention on Saradindu’s 
part to make himself answerable for the debts 
of Mohendra’s estate, there should have been 
a clearer specification of the debts in the 
documents, and he would not have bound 
himself to take over an undefined or unas- 
certained liability. It is also reasonable to 
suppose that in that case Saradindu would 
not have been content with anything short 
of a direct assignment of a share of Mohen- 
dra’s estate from the executors. As it is, 
there is little reason to doubt that the trans- 
^ actions were not merely of a speculative 
character, as the learned Judge in the Court 
below seemed to think, but something more, 
namely, a device, though ill- conceived, to 
get hold of the properties in Mohendra’s 
share under a cloak of seeming fairness. 
The device was clumsy too, in that the pro- 
perties were to be transferred to Saradindu 
•only as assignee of the other share. 

We need not pause to consider the effect 
of the further recital in the agreement which 
seemed to suggest that the allotment of 
“sufficient properties” to Saradindu was only 
to enable him by the sale of such properties 
to pay off the secured debts in both shares, 
^besides, it may be added, paying himself back 
1942 C/21 & 22 


the sum of Rs. 29,000 which he was to advance Q 
to the Official Assignee as consideration for 
the conveyance. This would doubtless mean 
that Saradindu was not to acquire any 
beneficial interest in the properties which 
were to be allotted to him, whether from 
Mohendra’s or from Charu’s share, and such 
a meaning in fact seemed to receive support 
from the last clause in the deed, which pro- 
vided that if any balance remained in his 
hands after the sale or any properties were 
not required to be sold, he was to make them 
over to Charu and the executors of Mohen- 
dra’s estate. If the ostensible was the real 
meaning, it would of course strike at the 
very root of Saradindu’s title, and for this, / 
if not for any other reason, it is easy to 
understand why he should have been so 
anxious to disavow the agreement. All things 
considered, we have therefore no hesitation 
in holding that the agreement was not a 
bona fide transaction at all, in so far at any 
rate as it intended a transfer of any pro- 
perties out of Mohendra’s share to Saradindu. 

If then the conveyance was left to operate 
apart from and without the agreement, as 
Saradindu himself would seem to have con- 
tended for in his written statement, it could 
be effective only as an assignment of the 
right, title and interest of Charu, and there g 
could be no question of Saradindu’s acquir- 
ing any interest in Mohendra’s share. 

Nothing is gained by referring to the 
mortgage deed which was afterwards exe- 
cuted in favour of Suresh Chandra Chow- 
dhury. All that was recited in it was that a 
loan of Rs. 2,10,000 was being raised on the 
security of the properties mentioned in the 
document “for the purpose of clearing off 
incumbrances affecting (the) same,” but 
without any statement as to the extent of 
such incumbrances or of the respective liabi- 
lities of the several parties thereunder. The 
mortgage on the face of it purported to be ^ 
free of all incumbrances. Saradindu’s state- 
ment in his evidence is that at the time of 
the mortgage he knew the amount of the 
secured debts in the share of Mohendra’s 
executors, and both he and the mortgagee 
were satisfied that “sufficient margin” would 
be left after paying off the dues of all the 
creditors. Saradindu has shown himself to 
be such an unreliable witness that no im- 
portance can be attached to his statements. 
In any case, the fact remains that the 
mortgage was not executed by Saradindu 
alone, but was a joint mortgage by the execu- 
tors as well as by Saradindu and Charu, and 
it was executed by Saradindu on his part as 
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tt purchaser of Charu’s interest only. Saradindu 
’ could not obviously therefore affect thereby 
any interest other than Charu’s and it would 
not be reasonable to hold that by executing 
this mortgage he was accepting an obligation 
to repay any debts other than Charu’s out 
of his share of the mortgage money. 

It is significant that when Saradindu after, 
wards applied to be substituted in Charu’s 
place in the partition suit and prayed for 
the appointment of a Commissioner of Parti- 
tion, he annexed to his application copies of 
both the agreement and the conveyance, 
and yet he did not ask for allotment to him 
of “sufficient properties” out of the joint 
b estate. His prayer was only for an order 
that the Commissioner should be directed to 
make a partition in terms of the preliminary 
decree, and not of the agreement or the. 
conveyance, that is to say, a division into 
“two equal parts or shares” and allotment 
of one such “equal half part or share” to 
either of the two parties. This might imply 
either that Saradindu was no longer minded 
to rely on the agreement, or that he could 
not justify its terms to himself. The first 
alternative is ruled out by the actual sequel 
which will be presently referred to, and the 
second therefore seems to bo the more pro- 
c bablo explanation. Whatever the reason, 
judging from his application to the Court, 
Saradindu did not at this stage appear to 
bo claiming, upon partition, anything more 
than was properly attributable to Charu’s 
moiety share: in other words, to all outward 
appearances, he seems to have adopted a 
perfectly corroct interpretation of his rights 
as a purchaser of Charu’s right, title and 
interest. In fact lie did not care to raise any 
complications due to any supposed under- 
taking on his part to liquidate the secured 
debts of Mohendra’s estate. 

Turning now to the actual partition pro- 
d ceedings, it is not necessary to do more than 
refer to the return ot the Commissioner of 
partition which was made a part of the 
filial decree. Mr. Gupta would rely on it to 
prove the fairness of tho partition, but could 
not deny that on the face of it, it showed 
that tho Commissioner made an unequal 
division, and this he did, in spite of tho fact, 
as tho Commissioner himself recites in his 
report, that both tho preliminary decree 
and tho writ of commission had expressly 
directed a division into two equal halves. It 
was stated that the parties had agreed that 
the Commissioner should divide the proper- 
ties into two parts ns specified by them, 
and that he should make his award on an 


agreed basis, which he accordingly did. In 
our opinion, this one fact is sufficient to * 
preclude any presumption of fairness that 
might otherwise be supposed to attach to a 
partition carried out under the directions of 
the Court. The partition here outwardly 
bore the imprimatur of the Court, but it was 
in truth and substance the result of a private 
arrangement. And what was the arrange- 
ment? Unquestionably, it was no more than 
giving effect to the agreement of 4th August 
1920, for the allotment of “sufficient proper- 
ties” out of the joint estate to Saradindu, 
though Saradindu, as we have seen, had not . 
ventured to ask for an order from the Court 
in terms of this agreement. Whether this $ 
amounted to practising a fraud on the Court 
need not be considered, but there can be 
little doubt that the partition as effected, 
seemingly under the auspices of the Court, 
was in fraud of the rights of parties like the 
present plaintiff who might already have 
acquired an interest in Mohendra’s undivided 
share. 

All that Mr. Gupta was in a position to 
point out from the Commissioner’s award 
was that the total valuation of the proper- 
ties which wore divided was Rs. 2,14,187, and 
that Saradindu’s allotment was charged 
with tho payment of a sum of Rs. 2,10,000 9 
which was stated to be due to Suresh Chan- 
dra Chowdhury under the mortgage of 5th 
October 1921, besides which Saradindu was 
directed to pay a further sum of Rs. 4171-S-O 
as owelty to tho estate of Mohendra. These 
figures, however, lead to such an obviously 
absurd result that it seems impossible to 
place any reliance on them as a test of fair- 
ness of the partition effected. Saradindu 
would really bo saddlod thoreby with a 
liability in his share for an amount practi- 
cally equal to the total valuo of the proper- 
ties allotted in severalty to both shares. It 
is hard to believe that Saradindu would 
willingly. accept such a position. If the agree- ^ 
ment of 4th August 1920, was out of the way, 
as Saradindu himself would like to have it, 
there would indeed be no reason why at this 
stage, by a voluntary arrangement, he should 
take on himself a liability which was not 
properly his, and in the result, submit to 
what might be described as an onerous par- 
tition. On a consideration of all the attend- 
ant facts and circumstances, the conclusion 
seems to be irresistible that the whole scheme 
and design was to give the award a mislead- 
ing appearance of fairness, knowing it to be 
unfair. The award, it will bo seen, gives no 
separate valuations of the different items of 
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properties under partition, and even as re- 
a gards the total valuation, therf is nothing to 
show that it represented the market value, 
and not merely a valuation for the purposes 
of the partition. The statement that the 
valuations had been considered by the par- 
ties at several meetings and duly accepted 
by them carries no assurance whatever. 

There is also no independent evidence 
forthcoming in the present suit from which 
it might be possible to check the fairness of 
the partition, apart from the Commissioner’s 
award which represented nothing more than 
the interested statements of the parties. The 
least that the contesting defendants could 
b do, if they wanted to uphold the partition 
against stranger mortgagees of an undivided 
share, was to have put the Commissioner of 
partition as well as the surveyor who had 
valued the properties into the box, and also 
to have produced full details of the valua- 
tions of all the properties. There should 
further have been evidence to show what 
was the total amount due to Suresh Chandra 
Chowdhury under his mortgage, or what 
enquiries had been made to ascertain the 
creditors of either share of the estate or the 
extent of their claims. The only piece of 
evidence which Mr. Gupta was able to refer 
c to was the extract from the Corporation 
Assessment Book, which showed the annual 
valuation of premises No. 5, Padma Nath 
Lane, the only property allotted to Mohen- 
dra’s estate, as Rs. 779. We were asked to 
deduce from this the market value of the 
property, and to hold that it was sufficient 
security for the plaintiff’s claim, but we find 
ourselves wholly unable to accept the sugges- 
tion. There is nothing to show whether the 
valuation of the premises was made under 
cl. (a) or cl. (b) of S. 127, Calcutta Municipal 
Act, 1923 (Bengal Act, 3 of 1923), but even 
taking the value to be 20 times the annual 
value, we are not prepared to say that this 
d afforded sufficient margin to the plaintiff’s 
security. Further, the point raised is robbed 
of all merit and grace alike by defendant 3 3 
claim of priority, which will be the next 
point to be examined, and which, if given 
effect to, would add considerably to the 
burden of the security. We must hold accord- 
ingly that the final partition in Suit No. 313 
of 1909 was not a fair or equal partition, 
within the meaning of the rule laid down 
in l I. A. 106, 3 and our conclusion therefore 
on the second ground urged by Mr. Gupta 
on the strength of that case is wholly and 
decisively against the appellant. In our opi- 
nion, the mortgage is enforceable not only 


against a half share of premises No. 5, Padma 
Nath Lane, but against a half share of every 
other item of property specified in the mort- 
gage deeds, whether such property was in 
the hands of Saradindu or of any transferee 
from him. 

Mr. Gupta’s third point in the appeal was 
directed against the rejection by the Court 
below of his client’s additional written state- 
ment which was filed on 29th April 1935. In 
this Saradindu sought to raise a new plea of 
subrogation by virtue of payment of certain 
prior mortgages of the aggregate value of 
Rs. 26 , 000 , three of which were said to have 
been in favour of himself, and one (for Rupees 
22,000) in favour of another party, Rad ha Nath 
Pal and Kanai Lai Pal. It w'as alleged that 
these mortgages had been paid off out of the 
money raised on mortgage from Suresh 
Chandra Chowdhury, and it was accordingly 
claimed that the plaintiff could not get a 
decree on his mortgages without redeeming 
the said prior charges by payment to Sara- 
dindu. Mr. Gupta pointed out in this con- 
nexion that in both the mortgage deeds of 
the plaintiff there was reference to the in- 
cumbrance in favour of Radha Nath Pal 


e 



and Kanai Lai Pal. 

In our opinion, no sufficient grounds have 
been made out why we should interfere with g 
the order of the learned Subordinate Judge. 
At the stage and in the circumstances the 
additional written statement was put in, we 
consider the Court was fully justified in re- 
jecting it. There can be no doubt that there- 
by defendant 3 tried in effect to raise by way 
of amendment a new ground of claim which 
he had not set up in his previous pleading. 
In his original written statement he made 
the case that he was not bound or affected 
in any way by the plaintiff’s mortgage, and 
he accepted the position that the plaintiff 
could proceed against the properties allotted 
to the share represented by Mohendra’s ^ 
estate. By the additional written statement 
he tried to throw on the plaintiff an addi- 
tional burden, the effect of which, it might 
be said, would be to defeat the whole of the 
plaintiff’s claim. Whether this was or was 
not introducing a totally inconsistent case 
in the sense that it involved a complete 
change of front in the defence, ( 1880 ) 16 
ch. D. 440* at p. 466, it was certainly a case 
which, in our opinion, the defendant could 
not be allowed to raise without obvious in- 
justice to the other party. We also find it 
difficult to hold on the facts of the case that 
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632 : 29 W.R. 197, Laird v. Briggs. 


164 Calcutta Saradindu v. Jahar Lall (Biswas J.) 


A. I. R. 


the application for amendment was made 
bona fide 


It is necessary and relevant in this con- 
nexion to refer to certain dates and proceed- 
ings from the order-sheet in the case which 
will speak for themselves. The suit was filed 
on 17th July 1933 and defendant 3 entered 
appearance a month later namely on 16th 
August 1933. Then on 2nd November follow- 
ing he filed his written statement, and on 
20th of that month he filed the draft issues 
which he proposed. The issues were settled 
on 3rd January 1934. The case was there- 
after fixed for peremptory hearing on 30th 
April 1934. On that date however, the defen- 
& dant prayed for time, and similar applica- 
tions were also made by him on various 
subsequent dates. A petition for further 
time on the ground that defendant 3 was 
staying at Madhupur for a change was how- 
ever rejected on 14th November 1934. The 
previous adjournment had been taken on the 
self-same ground, and the Court considered 
the application to be frivolous and meant 
only to cause delay. Defendant 3’s lawyers 
thereupon withdrew from the case, and the 
suit was heard ex parte and decreed in favour 
of the plaintiff. This led to an application 
by defendant 3 on 5th December 1934, under 
c O. 9, R. 13, Civil P. C., for setting aside the 
ex parte decree. A similar application was 
also presented on behalf of defendant 5, the 
Ramkrishna Mission. These gave rise to two 
miscellaneous cases (Misc. Jud. cases Nos. 71 
and 72 of 1934), hut it appears that after the 
petitioner in each case had been examined, 
the parties camo to terms, and on 16th 
February 1935, on the plaintiff agreeing to 
the restoration of the suit, an order was made 
setting asido the ex parte decree, the defen- 
dant paying the plaintiffs a sum of Rs. 125 as 
costs. It was after this that defendant 3 put 
in his additional written statomont on 29th 
April 1935. A similar further written state. 
a ment was also filed on behalf of defendants. 
The plaintiff objected to the reception of 
these pleadings at this stage, and in the 
result, the Court mado an order on 12th June 
1935, rejecting the same. Tho order was in 
these terms : “Tho written statements filed 
by defendants 3 and 5 after tho restoration 
of the suit aro rejected.” 

It cannot ho said that this was not a pro- 
per order to have made in the circumstances 
of tho case. Mere delay in applying for 
amendment is of course no ground for refus- 
ing the application, in so far as it may bo 
compensated for by tho award of costs, which, 
as Do won L. J., remarked, is the one panacea 


which heals every sore in litigation : (1884) 6 
26 ch.D. 700 6 |t p. 711. This, however, was 
not a case of mere delay, delay as there had 
been, the original written statement having 
been filed on 2nd November 1933 and the 
additional on 29th April 1935. There was 
something more, and it was that the new 
case was sought to be sprung upon the plain- 
tiff for the first time after he had been in- 
duced to agree to a restoration of the suit, 
which, it is only reasonable to assume, he 
could not have done, had he had any idea of 
the further case he would be called upon to 
meet at the re-hearing. There is nothing to - 
show that the facts which Saradindu set up 
in his additional written statement were new f 
matter which was not within his knowledge 
or could not be ascertained by him muoh 
earlier, at any rate before the restoration 
order was made. Three of the prior mort- 
gages he referred to in the additional 
written statement were said to have been 
in his own favour, while on his own show- 
ing the fourth had been expressly recited in 
the plaintiff’s mortgage deeds. The alleged 
re-payment of these charges was supposed 
to have been made on behalf of Saradindu 
himself, as otherwise of course he could not 
be claiming priority over the plaintiff in res- 
pect thereof. It is impossible, therefore, to g 
avoid the conclusion that the attempt he 
made to supplement his defence after the 
restoration of the suit was not only not bona 
fide, but was tantamount to clear breach of 
faith with the plaintiff. In this view of the 
matter, it is hardly necessary to do more 
than just indicate the other objections to the 
reception of tho additional written statement. 
For one thing, tho averments in it as they 
stand are not sufficient to found a plea of 
subrogation. Tho particulars regarding the 
alleged prior mortgages are themselves in- 
adequate : there is no statement that the 
mortgagors were the mortgagors of the plain. ^ 
tiff, or that the properties mortgaged were 
tho same. Secondly, it is not stated categori- 
cally that tho payment had been made by 
or on behalf of Saradindu : all that is said is 
that these prior charges had been paid “out 
of the consideration money of the mortgage 
in favour of defendant 4” (Suresh Chandra 
Choudhury). This mortgage was, however, 
as wo have soon, a joint mortgage by the 
representatives of both Cham’s and Mohen- 
dra's shares, and there is no reason, there- 
fore, why the alleged payment could not be 
regarded as having been made by the exeeu- 

5. (1884) 26 Ch.D. 700 : 53 L.J.Cli. 891 : 51 L.T. 
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a tors. It is worth pointing out in this connec- 
° tion that from a list of documents filed on 
behalf of defendant 3 it appears that there 
was a reconveyance by Radha Nath Pal and 
Kanai Lai Pal in favour of the executors for 
a sum of Rs. 33,000 showing that the re. pay- 
ment had been made by the latter, and not 
by Saradindu. Mr. Amarendra Nath Bose on 
behalf of the plaintiff-respondent further 
argued that on the .admitted facts no case of 
subrogation could be made out, but we deem 
it sufficient to hold on the grounds already 
indicated that the additional written state- 
ment of defendant 3 (as well as that of de- 
fendant 5) was rightly rejected by the Court 
& below. Mr. Gupta’s third point in the appeal 
also consequently fails. There remains now 
the fourth and last point urged by Mr. 
Gupta, which he was enabled to advance by 
reason of the passing of the new Bengal 
Money-lenders Act, 1940 (Bengal Act, 10 of 
1940 ) during the pendency of the appeal. A 
formal application under this Act was in 
fact presented before us on behalf of defen- 
dant 3. In our opinion, the appellant is 
entitled to relief on this application. 

The application was resisted by Mr. Bose 
on behalf of the respondent on a number of 
f grounds. His first point was that the rele- 
e vant provisions of the Bengal Money-lenders 
Act, 1940 , were ultra vires of the Provincial 
* Legislature, but in view of a recent decision 
to the contrary by a Special Bench of this 
Court in 45 C.W.N. 58 1 6 he did not argue the 
point, but merely desired that the Court 
should put on record this particular objec- 
tion of his in order to entitle him to a cer- 
tificate under S. 205, Government of India 
Act, 1935, for the purpose of an appeal to the 
Federal Court. We accept Mr. Bose’s sug- 
gestion in this respect, and certify that the 
case involves a substantial question of law 
as to the interpretation of the Government 
^ of India Act. 

Mr. Bose next urged that Saradindu was 
not a ‘borrower’ within the meaning of the Act, 
and hence not entitled to relief thereunder. 
In 45 C. W. N. 530 7 Mitter and Khundkar JJ. 
held that a purchaser of the mortgagor’s 
interest vis a vis the mortgagee comes within 
the definition of a “borrower” given in S.2 
(2), which, it will be seen, includes a succes- 
sor-in-interest of the original borrower, who 

6 (’41) 28 A. I. R. 1941 Cal 425 : 196 I. C. 80 : 
I. L. R. (1941) 2 Cal. 85 : 73 C. L. J. 316 : 45 
C. W. N. 581, Promode Kumar Boy v. Benoy 
Krishna Chakravarty. 

7 (’41) 28 A.I.R. 1941 Cal. 484 : I. L. R. (1941) 1 
Cal. 514 : 73 C.L.J. 435:45 C.W.N. 530, Sailendra 
Nath v. Amarendra Nath. 


is there referred to as “a person to whom a e 
loan is advanced.” Saradindu would accord- 
ingly, on the authority of this ruling, be a 
“borrower,” provided of course it could be 
said that he was a purchaser of the right, 
title and interest of the executors of Mohen- 
dra’s estate who were the mortgagors in this 
case. As we have seen, however, this last 
mentioned point is hardly sustainable, and 
in answer to Mr. Bose, Mr. Gupta accord- 
ingly preferred to follow the line of least 
resistance by arguing that under the provi- 
sions of the Act, it was open even to a per- 
son who was not a “borrower” to show to 
what extent a “borrower” wa3 liable, if 
thereby he could obtain any relief. This, he / 
maintained, would be sufficient for his pur- 
poses, inasmuch as a decree could be moulded 
under the Act only on the basis of the ori- 
ginal borrower’s liability. Admittedly, some 
of the mortgaged properties are in the hands 
of Saradindu, and a decree has been passed 
against him jointly with the other defen- 
dants. He would certainly be interested in 
the scaling down of the mortgage debt. We 
agree with Mr. Gupta that there is nothing 
in the Act which would prevent the grant- 
ing of relief, if otherwise obtainable, at the 
instance of a person in the position of defen- 
dant 3. We must consequently overrule Mr. g 
Bose’s objection on this head. Mr. Bose’s 
next point was that the present appeal was 
not an appeal pending in respect of such a 
decree as was referred to in cl. (a) of sub- 
s. (6) of S. 30, and that it could not, therefore, 
attract the operation of cl. (b) of the said 
sub-section under which only the appellant 
could invoke the jurisdiction of this Court in 
a pending appeal. Sub-section (6) of S. 3G, by 
cl. (b) provides as follows : 

(6) Notwithstanding anything contained in any 
law for the time being in force, — 

***** 

(b) any Court before which an appeal is pending 
in respect of a decree referred to in cl. (a) may h 
either itself exercise the like powers as may be 
exercised under sub-ss. (1) and (2), or refer the case 
to the Court which passed the decree directing such 
Court to exercise such powers, and such Court shall 
after exercise thereof return the record with the 
additional evidence, if any, taken by it and its 
findings and the reasons therefor to the appellate 
Court and thereupon the provisions of R. 26 of 
O. 41 of Sch. 1, Civil P. C., 1903, shall apply. 

There can be no doubt that the Bengal 
Money-lenders Act contemplates the giving 
of relief both in cases where a decree has not 
yet been passed and in cases where a decree 
has been already obtained, and it appears to 
be the object of sub-s. (G) of S. 3G to lay down 
the procedure which should be adopted in 
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a applying for relief in the latter class of cases, 
cl. (a) dealing with applications to be made 
to the Court which passed the decree, in- 
cluding an executing Court, and cl. (b) with 
applications to be made to an appellate 
Court, if an appeal is pending. In either case 
it is provided that the decree in respect of 
•which relief may be applied for under this 
sub-section must be a decree as is referred 
to in cl. (a), that is to say, a decree which 
was passed “in a suit to which this Act 
applies,” and which “was not fully satisfied 
by the first day of January 1939.” It is ob- 
vious that such a defcree must necessarily be 
in a suit instituted before 1st January 1939, 

& as otherwise there could be no question of 
the decree not being satisfied, fully or other- 
wise, by this date. 

The argument is that the decree in the 
present suit satisfies one of the conditions 
laid down in cl. (a), namely that it was not 
fully satisfied before 1st January 1939, but 
that in view of the definition of a “suit to 
which this Act applies” as given in the defi- 
nition clause, cl. (22) of S. 2, it does not ful- 
fil the other requirement that it must be a 
decree passed in such a suit. It may be men- 
tioned that sub-s. (l) of S. 3G which confers 
certain powers on a Court for the purpose of 
c giving relief to a borrower contains an impor- 
tant proviso, namely proviso (ii), which also 
makes reference in similar terms to “a decrco 
in a suit to which this Act applies which was 
not fully satisfied by the first day of Janu- 
ary 1939.” The object of this proviso is to 
lay down that in exorciso of the powers con- 
ferred by this sub-section the Court shall not 
bo ontitled to do anything which alTects any 
decree of a Court, other than a decree of the 
kind referred to above. Mr. Bose’s argument 
seems to assume that a “suit to which this 
Act applies” cannot by the terms of its defi- 
nition include a suit instituted before 1 st 
^ January 1939. That would of course involve 
an inherent repugnancy in the words used 
in clause (a) of sub-s. (G) of s. 3(5, ns well as 
in proviso (ii) to sub-s. (l). A reference to the 
definition contained in cl. (22) of s. 2 will, 
however, show that the assumption is wholly 
unjustified. A “suit to which this Act ap- 
plies” is no doubt defined to mean any suit 
or proceeding (of the nature therein des- 
cribed) “instituted or filed on or after the 
first day of January 1939,” but the definition 
does not stop here : it adds thereafter the 
words “or pending on that date,” showing 
clearly that a suit instituted before 1st Janu- 
ary 1939, may come within the definition as 
well as a suit instituted on or after that date. 


It should be added that by cl. (2l) of s. 2, a ^ 
“suit” is defined to include an appeal. It 
might still be contended that a suit could 
not be regarded as “pending” after a decree 
had been finally passed therein, merely be- 
cause the decree still remains to be satisfied. 

But it is precisely to meet such an argument, 
as it seems to us, that the Legislature pro- 
vided that suits in which unsatisfied decrees 
were outstanding on 1st January 1939, should 
come within the scope of the Act. It is only 
reasonable to construe a statute in a way 
which, if possible, would reconcile all its 
provisions. The interpretation we suggest ■ 
would not only avoid repugnancy in the 
provisions of the Bengal Money-lenders Act, / 
but give full effect to the object which the 
Legislature appears to have had in view in 
enacting this legislation. 

The scheme of the Act is no doubt prima- 
rily to give relief in suits instituted on or 
after 1st January 1939, which is taken to be 
the material date irrespective of the date on 
which the Act actually came into operation 
but at the same time, suits instituted before 
1st January 1939, are definitely not excluded 
as the definition itself will show. The latter 
category of suits come within the descrip- 
tion of suits “ponding on that date,” the 
word “pending” being for this purpose given 7 
an extended meaning so as not to be limi- 
ted to suits in which no decrees have been 
passed, but also to include suits in which 
decrees have been already obtained, provided 
that such decrees wore not fully satisfied by 1st 
January 1939. Wo adopt in this matter the 
view which was expressed by a member of 
this Bench in a suit on the original side, 
Suit No. 11*16 of 1986 decided on 4th April 
1941. 8 In the present case, the question is 
mado easier by reason of the fact that the 
decree passed in the suit is under appeal, 
and the suit cannot, therefore, bo said to 
have been finally determined. From this ^ 
point of view tho suit might well be regar- 
ded as still pending, but the matter is put 
beyond all doubt by the express provision in 
el. (21) of s. 2 that a suit includes an appeal. 
We must hold, therefore, that cl. (b) of sub- 
section (6) of s. 36, Bengal Money-lenders Act, 
applies to this case, and that under its pro- 
visions tho borrower is entitled to such relief 
as the Court may think fit to grant in exer- 
cise of tho powers conferred on it by sub- 
sections (i) and (2). 

As this is an appeal and the appellate 

8. Reported in (’42) 29 A. T. E. 1942 Cal. 121 : 

I.Tj.U. (1941) 2 Cal. 184 : 46 C. W. N. 859, Suresh 

Chandra v. Lai Mohan Chatterjeo, 
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- Court will be finally making the preliminary 
1 decree in the suit, the provisions of S. 34, 
Bengal Money-lenders Act, will also apply, 

• and the decree will have to be made in ac- 
cordance therewith. Further, under S. 31, 
interest on the decretal amount will be with- 
held. The result, therefore, is that in our 
judgment the appeal fails and must be dis- 
missed with costs, but the preliminary decree 
for foreclosure made by the Court below will 
be affirmed, subject to the modifications re- 
quired under the Bengal Money-lenders Act. 
There can be no question in this case of “re- 
opening” a decree, and passing a “new decree 
in accordance with the provisions of this 
€> Act,” as contemplated by cl. (a) of sub-s. (2) 
of S. 36, but relief will be given under cl. (c) 
of sub-s. (l) of the said section. 

Consequently , we hold that in determining 
the amount to be declared due at the date of 
the preliminary decree of this Court on ac- 
count of principal and interest, the borrower 
will be released of all liability in excess of 
the limits specified in els. (l) and (2) of S. 30, 
interest being calculated from the beginning 
at the rate of 8 per cent, per annum simple. 
The amount of the decree will be varied ac- 
cordingly. The parties are not agreed as to 
this amount, which in fact is the figure to be 
c substituted for the sum of Rs. 15,000 awarded 
in the trial Court’s decree. They agree how- 
ever that the matter should be referred to 
the Registrar of the appellate side to make 
the calculation in accordance with the direc- 
tions we have given, and they further agree 
.that any figure which the Registrar may 
arrive at, after hearing the parties and con- 
sidering such materials as they may place 
before him, will be accepted by them as final 
and incorporated in the decree. In deter- 
mining the sum due, it is agreed that the 
Registrar will take into account the amount 
deposited in the Court below by the appel- 
lant to the credit of the plaintiff, which the 
4 plaintiff will be at liberty to withdraw, and 
also the amounts realized by the plaintiff 
from the mortgaged properties of which he 
obtained possession of execution of the final 
decree passed by the trial Court. To the 
amount so determined will be added the 
costs of the suit and of the appeal, and such 
costs as this Court may allow in respect of 
the inquiry before the Registrar. 

In accordance with the provisions of S. 34, 
Bengal Money-lenders Act, we direct that 
the amount so to be declared due including 
costs shall be paid in two equal instalments, 
the first of such instalments to be paid on or 
before the 30th day from the date on which 


the preliminary decree is drawq up and g 
signed, and the second within a year from 
the date of such payment. It is further 
directed that such further amount as this 
Court may adjudge due in respect of subse- 
quent costs, charges and expenses as provided 
in R. 10 of O. 34, Civil P. C., shall be paid 
within a month of the payment of the last 
instalment aforesaid. The decretal amount 
shall carry no interest. We further direct 
that in default of payment as aforesaid of 
the amount due under the preliminary de- 
cree, the plaintiff shall be entitled to apply 
for a final decree for foreclosure, subject to 
the provisos to clause (a) of sub-s. (l) of S. 34, 
Bengal Money-lenders Act. As a result of the f 
appeal, the final decree which was made by 
the Court below on 22nd November 1936, is 
hereby vacated. The Registrar is requested 
to take up the enquiry at an early date. Let 
a self-contained preliminary decree for fore- 
closure be drawn up in accordance with the 
directions given in this judgment after the 
Registrar has made his report. 

Edgley J. — I agree. 

[The parties then settled by agreement 

the amount of the decree.] 

G.N./R.IC. Order accordingly. 

c. p. c. — g 

(a) (’40) Chitaley, S. 97, N. 5. 

(’41) Mul la, S. 97— New point. 

(d) (’40) Chitaley, O. 34 R. 5, N. 17 Tt. 4. 

Lim. Act — 

(b) (’42) Chitaley, Art. 132, N. 2 Pt. 2a; Art. 147 
N. 1 Pts. 13, 14. 

(’38) Rustomji, Page 1521 Pt. 4. 

(c) (’42) Chitaley, Art. 147, N. 1 Pt. 12. 

(’38) Rustomji, Page 1520 Pt. 3. 
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B. K. Mukherjea and Biswas JJ. 

Abdul Aiual Hasan Ali Munshi — 
Auction -purchaser — Petitioner 


v. 

Uday Chandra Das Pam Chandra Das h 
and others — Opposite Party. 

Civil Rule No. 652 o f 1910, Decided on 2nd 
July 1941, for setting aside order of bub-Judge, 
Noakhali, D /- 5th February 1940. 

(a) Bengal Patni Regulation (3 of 1819), 

S. 14-A— Reversioners are not holders of pa.ni 
held by widow and are not as such entitled to 
avoid sale under S. 14-A-But they are com- 
petent to avoid sale under S. 14-A as persons 
holding interest in patni by virtue of title ac- 
quired prior to sale. 

The estate inherited by a Hindu widow from her 
husband is an estate of inheritance to herselt and 
to heirs of her husband, and therefore it cannot be 
said that she holds only a particular estate or tho 
interest of a lifc-tenant, the remaining interest 
bein" vested in the reversioners for the time bein 0 . 
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So long as the Hindu widow is alive, she represents 
° her husband’s estate completely, and nobody else 
can be said to have a present interest in the pro- 
perty during her life-time. For all purposes of 
beneficial enjoyment she is the full owner though 
her powers of alienation may be subject to certain 
restrictions. Therefore the reversioners themselves 
cannot be said to be holders of the patni, and 
entitled as such to make the deposit under S. 14-A. 
A reversioner is deemed to have interest enough 
in the estate held by the widow to take steps to 
protect the corpus for the ultimate benefit of the 
persons to whom as reversioners the estate shall 
eventually go. Therefore, the reversioners must be 
held to be competent under S. 14-A to avoid a sale 
of the patni held by the widow during her life-time 
as persons holding an interest in the patni by vir- 
tue of a title acquired prior to the sale, the events 
which brought their right into existence being in 

e fact the death of the last male owner and his 
leaving a female owner as his heir with ultimate 
reversion to his male heirs on the death of the 
female owner, all these events being antecedent to 
the sale. [P 169a, b ; P 170a] 

(b) Hindu law — Reversioner — Nature of 
reversionary right explained — Suit for protec- 
tion of reversion must be regarded as on behalf 
of all reversioners — Right to bring such suit 
belongs to presumptive reversioner — Contin- 
gent reversioners can be joined in aforesaid 
suit — Under certain circumstances even remote 
contingent reversioner can sue — Reversioner 
thus can sue under S. 42, Specific Relief Act, 
to protect corpus for ultimate benefit of persons 
to whom as reversioners estate shall eventu- 
ally go. 

c 

The interest of a reversionary heir during the life- 
time of a Hindu widow is of a contingent character, 
a mere possibility or spes suecessionis, and not 
until the death of the female heir opens the succes- 
sion to the reversioners, it is possible to predicate 
which of them should succeed to the estate of the 
last male owner and therefore the Court will refuse 
the next reversioner for the time being a declara- 
tion of his reversionary right under S. 42, Specific 
Relief Act. But while the law does not take any 
notice of the interest of an individual reversioner 
as such, it still recognises the interests of the re- 
versioners as a body which in fact constitutes the 
reversion, and reversionary heir is accordingly 
entitled to maintain a suit for the protection of the 
reversion, such a suit being regarded as one brought 
in a representative capacity and on behalf of all the 
reversioners. As a general rule, the right to bring 
such a suit belongs to tho presumptive reversioner, 
that is to say, the person who would succeed if the 
widow were to die at that moment and the contin- 
gent reversioners can bo joined in such suit but 
under certain circumstances even a remote contin- 
gent reversioner is entitled to sue. Thus, a rever- 
. ir is competent to sue for a declaration 
under S.12, Specific Relief Act, that an adoption or 
an alienation made by the widow is not valid and 
binding against the inheritance. I Ie can also insti- 
tute a suit to restrain the widow from committing 
waste, and also make an application to set aside an 
execution sale of any portion of the widow’s estato 
under O. 21, R. 90, Civil 1\ C.: (*16) 3 A.I.R. 1916 
l’.C. 117; (’15) 2 A.I.R. 1915 P.C. 124 and 6 Cal. 
764 (P.C.), lid. on. [V 1696, c, </, c, /] 

(c) Civil P. C. (1908), O. 21, R. 89 — Rever- 
sioner can make deposit under O. 21, R. 89. 


A reversioner is not an incompetent person to 
make a deposit under O. ^1, R. 89: (’19) 6 A.I.R, 
1919 Pat. 127; (’26) 13 A.I.R. 1926 Mad. 959 and 
(’14) 1 A.I.R. 1914 Cal. 338, Bel. on. [P 1705} 

BhupendraNath Roy Chowdhury and Hamidul 
Huq — for Petitioner. 

Jitendra Kumar Sen Gupta — for Opposite Party, 

B. K. Mukherjea J. — This rule is directed! 
against an order of the Subordinate Judge,. 
Noakhali, made on 5th February 1940, allow- 
ing an application of Opposite Parties Nos. l 
to 3 for setting aside a patni sale under 
S. 14-A of the Patni Regulations. The patni 
admittedly belonged to one Kshetra Nath 
Majumdar, who died leaving behind him a 
childless widow named Sashimukhi. Sashi- / 
mukhi held the patni in the limited interest 
of a Hindu widow, and in execution of a 
money decree obtained against her by cer- 
tain persons, the tenure was sold and pur- 
chased by one Bagala Prasanna Das. From 
Bagala Prasanna Das, Mafizal Huq and 
others purported to derive their interest in> 
the taluk, and in the last Cadastral Survey 
records the names of Mafizal Huq and his 
cosharers appeared as the holders of the patni. 
The patni was sold under Regn. 8 of 1819 at 
the instance of the zamindar on 16th May 
1989, and the purchaser was Abul (sic) Awal 
who is the petitioner before us. On 12th June 9 
1939, opposite parties Nos. 1 to 3 who are the 
sister’s sons of Kshetra Nath and the next 
reversionary heirs to his estate made the 
present application under S. 14A, Patni Sale 
Laws, to set aside the sale on deposit of the 
money which is required to be deposited 
under that section. The auction purchaser 
contested tho claim of the opposite parties 
on the ground that they were not persons 
competent to make the deposit. This objec- 
tion was overruled, and the patni sale was 
set aside. It is against this order that the 
present rule was obtained. 

It has been conceded by both parties for ^ 
the purposes of this rule that tho defaulting 
patnidars whose names appear in the settle- 
ment records hold tho patni in the same 
right as Sashimukhi did, and that the rever- 
sioners consequently did not lose their rights 
of succeeding to the property, if they hap- 
pened to survive Sashimukhi. Tho whole 
question is whether in these circumstances 
the reversioners can be said to come within 
tho description of persons competent to make 
a deposit under the said s. 14 A. We do not 
agree with Mr. Son Gupta that the rever- 
sioners can be regarded ns the defaulting, 
tenure- holders within the meaning of this 
section. It is well settled that the estate* 
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0 which a Hindu widow inherits from her bus- 
band is, what has been described as an estate 
of inheritance to herself and to the heirs of 
her husband, and it is not true to say that 
she holds only a particular estate or the inte- 
rest of a life- tenant, the remaining interest 
being vested in the reversioners for the time 
being. So long as the Hindu widow is alive, 
she represents her husband’s estate comple- 
tely, and nobody else can be said to have a 
present interest in the property during her 
life-time. For all purposes of beneficial en- 
joyment she is the full owner, though her 
powers of alienation may be subject to certain 
restrictions. We cannot hold therefore that 
& the reversioners themselves are holders of 

• the patni, and entitled as such to make the 
deposit under S. 14A. We think, however, that 
opposite parties Nos. l to 8 were competent 
to avoid the sale under this section as persons 
holding an interest in the patni by virtue of 
a title acquired prior to the sale. The interest 
of a reversionary heir during the life-time 
of a Hindu widow is undoubtedly of a con- 
tingent character, a mere possibility or spes 
successionis, and not until the death of the 
female heir opens the succession to the re- 
versioners, it is possible to predicate which 
of them should succeed to the estate of the 

c last male owner. As was held by the Judi- 
cial Committee in 43 I.A. 207, 1 the Court will 
accordingly refuse the next reversioner for 
the time being a declaration of his reversion- 
ary right under S. 42, Specific Relief Act; all 
the same, as was also pointed out in that 
case, a reversionary heir is 

recognized by Courts of law as having a right to 
demand that the estate be kept free from waste and 
free from danger during its enjoyment by the widow 
or other owner for life. 

There is really no inconsistency in this, 
for, as their Lordships are careful to explain, 

• a reversionary heir thus appealing to the 
Court truly for the conservation and just 

d administration of the property does so in a 
• representative capacity, so that the corpus 
of the estate may pass unimpaired to those 
entitled to the reversion. ( See also the ear- 
lier judgment of the Judicial Committee in 
42 I.A. 125. 2 ) In other words, the position 
seems to be that while the law will not take 
any notice of the interest of an individual 
reversioner as such, it will still recognize the 
interests of the reversioners as a body which 

1. (’16) 3 A.I.R. 1916 P.C. 117 : 37 I.C. 161 : 39 
Mad. 634 : 43 I.A. 207 (P.C.), Janaki Ammal v. 
Narayanasami Aiyer. 

2 . (’15) 2 A.I.R. 1915 P.C. 124 : 29 I.C. 298 : 38 
Mad. 406 : 42 I.A. 125 (P.C.), Venkatanarayana 
Pillai v. Subbammal. 


in fact constitutes the reversion, and a rever- 0 
sionary heir is accordingly held entitled to 
maintain a suit for the protection of the 
reversion, such a suit being regarded as one 
brought in a representative capacity and on 
behalf of all the reversioners. As a general 
rule, the right to bring such a suit belongs 
to the presumptive reversioner, that is to 
say, the person who would succeed if the 
widow were to die at that moment, but it 
was recognized by the Judicial Committee in 
8 I.A. 14, 3 that under certain circumstances 
even a remote contingent reversioner would 
be entitled to sue. It has also been held in 
42 I.A. 125 2 that the contingent reversioners 
may be joined in the presumptive rever- / 
sioner’s suit. 

It is thus that a reversionary heir has 
been held competent to sue for a declaration 
under S. 42, Specific Relief Act, that an 
adoption or an alienation made by the widow 
is not valid and binding against the inherit- 
ance. He can also institute a suit to restrain 
the widow from committing waste, and also 
make an application to set aside an execu- 
tion sale of any portion of the widow’s estate 
under o. 21, R. 90, Civil P. C. In substance, 
a reversioner is deemed to have interest 
enough in the estate to take steps to protect ^ 
the corpus for the ultimate benefit of the 
persons to whom as reversioners the estate 
shall eventually go. 

We think that on the same principle the 
reversioners must be Jield to be persons 
having such interest in the property during 
the life-time of the widow as will entitle 
them to save it from sale under s. 14A of 
the Patni Regulation. The section does not 
say that the interest of the person making 
the deposit must be an interest in pnesenti. 
At a sale held under the Patni Regulation 
the purchaser does not get merely the right, 
title and interest of the holder of the tenure ^ 
for the time being, but gets the tenure itself, 
without any such limitation as might affect 
the defaulting patnidar. The result is that 
not only the interest of the defaulting patni- 
dar passes to the transferee, but the ultimate 
rights of the reversioners also go. In these 
circumstances we can see no reason why the 
reversioners should not be competent to 
make a deposit under s. HA. In our opinion, 
the interest which they have in the property 
may be said to have accrued under a title 
acquired before the sale. The events which 

3. (’81) 6 Cal. 764 : 8 I.A. 14 : 8 C.L.R. 381 : 4 

Sar. 195 (P.C.), Rani Anund Kunwar v. Court o£ 

Wards. 
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brought their right into existence were in 
fact the death of the last male owner, Kshetra 
Nath Majumdar and his leaving a female 
owner as his heir with ultimate reversion to 
the male heirs of Kshetra Nath on the death 
of the female owner. All these events were 
antecedent to the sale. 

We are not unmindful of the fact that the 
language of s. 14A of the Patni Sale Laws is 
somewhat different from that of O. 21, R. 90, 
Civil P. C., or of S. 174, Ben. Ten. Act. The 
expression used in this section approximates 
to that of O. 21, R. 89, Civil P. C. Although 
there is no direct authority on the point, 
yet there are observations in several judg- 
ments which go to show that a reversioner 
is not an incompetent person to make a 
deposit under o. 21 , R. 89, Civil P. C. : vide 
4 Pat.L.J. 3G0; 4 A.I.R. 1926 Mad. 959; 6 19 C.L.J. 
72.° We hold, therefore, that the Court below 
was perfectly right in allowing the opposite 
parties to make the deposit under s. 14A, 
Patni Sale Laws. The rule is accordingly 
discharged with costs, the hearing fee being 
assessed at two gold mohurs. 

Biswas J. — I agree. 

G.N./R.K. Rule discharged. 

4. (’19) G A.I.R. 1919 Pat. 127 : 51 I.C. 359 : 4 
Pat. L. .T. 3G0, Brij Kishore Lai v. Pratap Narain. 

5. (’26) 13 A.I.R. 1926 Mad. 959 : 97 I.C. 574, 
Adanamoli Chetti v. Chinnaswami Reddi. 

6. (’ll) 1 A.I.R. 1914 Cal 338 : 21 I.C. 207 : 19 
C.L.J. 72 : 18 C.W.N. 778, Pankbabati Chowdhu- 
rani v. Nani Lai Singh. 

C. p. c. 

(b) (’40)*Cbitaloy, O. 1 R. 1, N. 5, Pt. 6. 

(c) (’40) Cbitaley, O. 21 R. 89, N. 15, Pt. 5. 

(’ll) Mu 11a, Pago 881, Pt. (m). 
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Derbyshire C. J. and Panckridge J. 

In re Royal Insurance Co., Ltd. 

Income-tax Reference No. 7 of 1910, Decided on 
13tb February 1941. 

Income-tax Rules, Rule 35 — ‘Data’ means 
facts and materials — Rule can be applied only 
in absence of more reliable data — Materials 
available — R. 35 method should not be applied. 

The word Mata’ in R. 35 appears to be mislead- 
ing because it is ordinarily used both for actual 
materials from which inferences arc to bo drawn, and 
also for assumptions from which inferences aro to bo 
drawn. In R.35 it is used in the sense of facts and 
materials. The method mentioned in R. 35 is only 
to be applied in the absence of more reliable data. 
Therefore, if an assesseo, on proper materials, can 
show to the income-tax authorities that his profits 
and gains are in fact less than they would be if as- 
certained by some conventional or arbitrary me- 
thod, such as that prescribed by the concluding 
paragraph of R. 35, it would be a serious injustice 
to relegate him to that method. The income-tax 


authorities should apply themselves to the data be- 
fore them and ascertain the correct amount of the ® 
profits and gains in accordance with the methods 
customarily employed and designated by statute to 
be employed in estimating such profits : 6 I. T. R. 

321 and (’36) 23 A. I. R. 1936 P. C. 55, Bel. on. 

[P 172g,h; P 173c] 

S. C. Issacs and A. C. Sen — for Appellant. 

R. C. Pal — for Commissioner of Income-tax. 

Derbyshire C. J. — The Royal Insurance 
Co., does business in the United Kingdom, 
India, and other parts of the world. It has 
done business in India for some GO years. 
During that time it has carried on life as- 
surance business. Previous to the year in 
question, the company had been assessed 
under R. 35, Income-tax Rules, which pro- / 
vides as follows : 

The total income of the Indian branches of non- 
resident insurance companies (life, marine, fire, 
accident, burglary, fidelity guarantee, etc.) in the 
absence of more reliable data may be deemed to be 
the proportion of the total income, profits or gains, 
of the companies, corresponding to the proportion 
which their Indian premium income bears to their 
total premium income. For the purpose of this rule 
the total income, profits or gains of non-resident 
life assurance companies whose profits are periodi- 
cally ascertained by actuarial valuation shall be 
computed in the same manner as is prescribed in 
R. 25 for the computation of income, profits and 
gains of life assurance companies incorporated in 
British India. 

Rule 25 is in those terms : ^ 

In the case of life assurance companies incor- 
porated in British India whoso profits are periodi- 
cally ascertained by actuarial valuation, the income, 
profits and gains of the life assuranoo business 
shall be the average annual net profits disclosed by 
the last preceding valuation, provided that any de- 
ductions made from the gross income in arriving 
at the actuarial valuation which are not admissible 
for the purpose of income-tax assessment, and any 
Indian income-tax deducted from or paid on income 
derived from investments before such income is re- 
ceived, shall be added to the net profits disclosed by 
the valuation. 

In the year 1925 the company began to 
havo separate actuarial valuations of its 
Indian life assuranco business made. Those h 
valuations were mado by an actuary in 
London. The beginning of the period was 
1st January 1925, and the form of tho valua- 
tion which is set out at p. li of the paper 
book follows the form that is prescribed by 
s. 8, Indian Life Assuranco Companies Act 
of 1912, which provides: 

Every life assurance company shall onco in every 
five years, or at such shorter intervals as may bo 
prescribed by the instrument constituting the com- 
pany, or by its regulations or bye-laws, eauso an 
investigation to be made into its financial condi- 
tion, including a valuation of its liabilities, by an 
actuary, and shall cause an abstract of the report 
of such actuary to bo mado in the form set forth in 
schedule 4. 
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The form in question 


Fund at 1st January 1925 ... 
Premiums 

Interest, less income-tax ... 


in this case is that set out in sch. 4 and is as follows : 

QUINQUENNIUM 1925-29 
£ • 

... 466,508 Claims paid and outstanding 

... 500,653 Surrenders 

... 142,291 Bonuses paid in cash 

Commission 

Expenditure of management 
Taxes other than income-tax 
Fund at 31st December 1929 



£ 

184,571 

51,671 

4,229 

49,214 

43,410 

191 

776,166 


1,109,452 


1,109,452 


Then follows the valuation balance sheet as at 3lst December 1929 : 

# 

Fund 

Net liability 


£ 

... 776,166 
... 672,147 ’ 


b SURPLUS ... 


... 104,019 / 


There was another valuation made for the Quinquennium 1930-34 which is 


£ 

Fund at 1st January 1930 ... ... 770,588 

Less amount transferred to share- 
holders life profits account ... 9,429 

761,159 


Premiums ... ... ••• 668,576 

Interest less income-tax ... ... 187,320 


Claims paid and outstandings 

Surrenders 

Bonuses paid in cash 

Commission 

Expenses of management ... 
Proportion of Home Expenditure 
Taxes other than income-tax 
Fund at 31st December 1934 


* 

1,617,055 


as follows : 
£ 

... 297,160 
... 124,306 
... 10,564 

... 49,856 

... 38,486 

... 12,336 

692 

...1,0S3,655 


1,617,055 


c 


Underneath that is the actuarial balance sheet as at 31st December 1934 which is as 


follows : 

Fund 

Net liability ... 


• • • 


£ 

1,083,655 

952,012 



SURPLUS ... 


161,643 


Previous to the year of assessment now in 
question (1935-1936) the assessees had been 
assessed under the provisions of R. 35 of the 
Income-tax Rules on a proportion of their 
total world life profits. But in the year in 
question they % claimed to be assessed on an 
annual income which was one-fifth of the 
surplus of £161,643. The reasons given were 
d that the proportionate assessment under 
R. 35 was not accurate in that the premiums 
on the Indian business were higher relative 
to the sums assured and the profits, and 
that consequently a wrong proportion was 
arrived at as the assessable income. The as- 
sessees tendered the balance sheets I have 
quoted as evidence of what their real income 
was. The Income-tax Officer and the Assis- 
tant Commissioner and the Commissioner, 
however, proceeded to assess the company 
under the proportionate provisions of R. 35 
on the ground that the accounts provided 
by the company were not accurate, because 
<they said) the fund as at 1st January 1925, 
namely, £466,508, was not the correct figure, 


in that it was too low, and because of that 
the interest which was credited to the fund 
during the following quinquennium was too 
low ; consequently the fund as at 3lst Decem- 
ber 1929 and the surplus on that date were 
both too low following upon that the fund 
as at the beginning of the quinquennium 
1930-34, namely, £770,588 was too low with 
the result that the interest credited in that 
quinquennium was too low so that the fund 
as at 31st December 1934 was too low and 
the surplus £161,643, one- fifth of which was 
to be taken as the income in the year of 

assessment, was also too low. 

In short the income-tax authorities con- 
tended that the foundation of the accounts 
was wrong. They base their objection to 
that starting fund of £1,66,508 because they 
alleged that it did not really represent the 
life fund attributable to Indian business at 
that date, and they refer to the report on 
the Quinquennial Valuation of the Royal 
Assurance Co.’s (world) Life Department as 
at 3lst December 1924 which was signed by 
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the company’s Actuary on 24th April 1925. 
Some figures from that report are extracted 
in the case which has been stated, but not 
the whole of it, and I have referred to the 
report itself which, of course, was before the 
income-tax authorities at the time this case 
was stated and for sometime previous. At 
page 3 of the report it is stated : 

The result of the valuation is to show a surplus 
of £1,611,626 as follows : 

Assurances Annuities Total 

£ - £ £ 
Fund 15,187,179 1,420,341 16,607,520 

Liability 13,595,380 1,400,514 14,995,894 

Surplus 1,591,799 19,827 1,611,626 

b Then follow these words; they are the 
actuary’s words : 

I recommend that £311,617 should be carried 
forward as an unappropriated balance, and in order 
that the amount carried forward may bear the same 
proportion to liabilities in the Annuity section, 
as in the Assurance section, I recommend that 
£10,000 be transferred from the Assurance Fund 
to the Annuity Fund. 

This leaves £1,300,009 available for distribution. 
I recommend that £130,000 should be allocated to 
the shareholders and that £1,170,009 should be 
applied for the benefit of participating policy 
holders. 

With the rest of the report I have no 
concern. It is common ground that the 
starting fund as at 1st January 1925, viz. 
c £460,608, is the amount at which the total 
liabilities of the company under its life 
policies in India were estimated acturially 
at that date. The income-tax authorities 
however say that the sum of £311, G17 has 
been carried forward from the total world 
fund, but that no part of it has been carried 
forward to the Indian fund which was just 
enougli on 1st January 1925 to meet the com- 
pany’s liabilities in India, and that the 
correct amount of the fund should be a sum 
of £46G,508 plus some part of that £311,617 
which could be said to be attributable to the 
Indian life fund which had been in opera- 
d tion for a large number of years. Now, the 
Insurance company contended that £166,508 
was the correct value to bo placed on the 
fund as at 1st January 1925 whether that 
figure is correct or not I do not propose to 
say, but it seems to mo that the income-tax 
authorities were wrong in assessing the com- 
pany under the proportionate scheme of 
R. 35 on the ground that they had no more 
reliable data. In 63 I. A.99 1 Lord Tliankerton 
at page 109 said : 

1. (’3G) 23 A.I.R. 193G P. C. 55 : 160 I. C. 1 ; GO 
Bom. 248 : 63 1. A. 99 (l’.C.), National Mutual 
Life Association of Australasia, Ltd. v. Commis- 
sioner of Income-tax, Bombay Presidency and 
Aden. 


The Income-tax Officer is only authorised to have 

recourse to the method of computation provided by 0 

R. 35 in the absence of more reliable data. 

• 

Rule 35 applies to all kinds of insurance — 
Life, Fire, Marine, Accident, etc. One can 
well understand that the conditions as re- 
gards life assurance are different in India 
from what they are in other parts of the 
world, and it may be that the proportionate 
scheme under Rule 35 is not accurate but 
merely what was described in another case 
as a working rule. But were the data before 
the income-tax authorities more reliable ? 

As regards the method in which the profits 
and gains were computed in the two quin- 
quenniums in question no objection can be / 
taken. The computation was in accordance 
with the scheme laid down by statute for 
insurance companies resident in British 
India. The computation was made by an 
actuary and it is not alleged except in one 
particular that it is wrong. The only parti- 
cular objected to is the amount of the fund 
as at 1st January 1925. If that fund is wrong- 
ly stated there is ample material before the 
income-tax authorities from which they can 
correct it. It seems to me that if that sum 
£466,508 is wrong it is possible from the 
data that I have read out previously from 
the actuary’s Report on the Quinquennial g 
Valuation of the company’s Life Depart- 
ment at 3ist December 1924 for persons who 
are competent in such matters (and the 
income-tax authorities have such competent 
persons) to ascertain what was the correct 
and proper Indian life fund as at 1 st Janu- 
ary 1925, reckoned in the way that the 
income-tax authorities say that it should be 
done. 

That being so, it appears to me that 
instead of the income-tax authorities reject- 
ing the valuation and revenue accounts of 
the company in toto and proceeding to assess 
the company under the proportionate scheme ^ 
of R. 35, they ought first to have applied 
themselves to tho data before them and 
ascertained first the correct amount of the 
fund and then the profits as at 1st January 
1924 in accordance with tho methods custo- 
marily employed and, in fact, designated by 
statute to be employed in estimating the 
profits of life assurance companies. For 
that reason I am of the opinion that tho 
income-tax authorities having before them 
reliable data on which they could have com- 
puted in tho usual way the income, profits 
and gains of this company for the* year in 
question, were wrong in proceeding to 
assess this company under the proportionate 
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a scheme of R. 35. The result is that the 
question asked in the reference is answered 
in the negative. No order is made as to costs. 
The insurance company is entitled to a re- 
turn of the deposit before the Commissioner. 

Panckridge J. — I concur in the order 

which has been made, but I wish to add a 

few observations to what has fallen from 

my Lord. If an assesses, on proper materials, 

can show to the income-tax authorities that 

his profits and gains are in fact less than 

they would be if ascertained by some con- 

- ventional or arbitrary method, such as that 

prescribed by the concluding paragraph of 

R. 35, it would be a serious injustice to rele- 

b gate him to that method. Accordingly the 

rule provides that the method is only to be 

applied in, what is described as, “the absence 

of more reliable data.” Beaumont C. J. in 

6 I. T. R. 321, 2 observed at p. 329 : 

The introduction of the comparative is not, I 
think, very happy, because almost any data might 
be more reliable than the data on which the rule 
of the thumb is based. But I take it the rule 
means that it is to be applied unless the assessee 
provides some reliable data on which the Income- 
tax Officer can make a satisfactory assessment. 

I respectfully agree with the learned 
Chief Justice’s criticism of the language of 
the rule and I may add that in my opinion 
c it is regrettable that in framing the rule, 
the Central Board of Revenue did not use 
ordinary English language, instead of im- 
porting what is really a Latin word, namely, 
“data.” That word I consider to be misleading 
because it is used both for actual materials 
from which inferences are to be drawn, 
and also for assumptions from which in- 
ferences are to be drawn. But I think it 
is clear from the language of Rule 35, taken 
in connexion with the subject-matter, that 
the rule uses “data” in the former sense 
of facts and materials. Now, if the conten- 
tion of the assessees is right, as to which 
d I offer no opinion, that the taxable income, 
as they have shown it based on the calcula- 
tions whose starting point is 1st January 
1925, is conclusive, then there can be no 
question but that those data are more reli- 
able than a result arrived at by following 
the method laid down in R. 35. Assuming 
that they are wrong, I agree that there were 
ample materials upon which the Income-tax 
Officer could fairly assess what the profits and 
gains of the Indian branch of the assessee 
company were. In addition to what is called 
the actuarial valuation, the Income-tax 

2. (’38) 6 I. T. R. 321, Manufacturers’ Life Insu- 
rance Co. of Canada v. Commissioner of Income- 
tax Bombay. 


Officer had before him a statement which is 0 
Annexure “a” to the letter of reference and 
sets out the total life fund of the company 
and the total of the actuarially ascertained 
liabilities. 

From the actuarial valuation itself and 
from the explanation furnished by the Ac- 
tuary he knew that the figure shown as the 
fund at 1st January 1925, was the actuarially 
ascertained liabilities in India. He also knew 
the subsequent history of the company be- 
cause he had the actuarial reports and the 
quinquennial valuations. If he required any 
further information, as for example, the 
proportion of Indian premium income into . 
world premium income he had it at his 1 
disposal. It seems to me that if what the 
Income-tax Officer had before him cannot be 
described as more reliable data within the 
meaning of the rule no life insurance com- 
pany can ever be in a position to furnish 
more reliable data and, in consequence, the 
Indian branch of every non-resident life 
insurance company will have to be assessed 
under what 'I may call the proportionate 
method prescribed by the rule. That is 
clearly not the intention of the rule, because 
life insurance companies are expressly 
mentioned as a class of insurance companies 
whose total income can only be fixed by the 9 
proportionate method in the absence of more 
reliable data. In these circumstances what 
the Income-tax Officer should have done w r as 
to ask for further information if he needed 
it, and if he thought that the starting figure 
w r as not justified, he should have worked on 
the basis of an increased starting figure for 
the fund and he could have decided fairly 
accurate^, on the materials before him, 
w'hat that figure should have been. 

K.S./R.K. Reference answered. 
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Edgley and Biswas JJ. 

Bibi Sakina Khatoon w/o Dr. Muham- 
mad Ali — Defendant — Appellant 

v. 

Kshirode Chandra Manna and others — 
Plaintiffs — Respondents. 

Appeal No. 1357 of 1938, Decided on 11th August 
1941, from appellate decree of Addl. Dist. Judge, 
24-Parganas at Alipur, Dj- 16th June 1938. 

(a) Bengal Land-Revenue Sales Act (11 of 
1859), Ss. 6 and 13— Notice under S. 6— Validity 

Test Rules and special forms issued by 

Board of Revenue for drawing up notice of sale 
have no statutory force — Omission to give 
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particulars specified therein does not neces- 
a sarily vitiate notice — Sale of estate or share 
therein — Mention of mouza or mouzas of which 
estate or share is composed is unnecessary — 
Share in estate sold — Omission to state jama 
of whole estate is not fatal. 

Sections 6 and 13 must be construed with refer- 
ence to the object which a notice of sale has in 
view, namely, that it must enable likely purchasers 
to know exactly what is going to be sold, and to 
ensure thereby reasonable competition. The test of 
a valid notice under S. 6 must, therefore, be as to 
whether the specification of the estate or share of 
an estate therein is sufficiently definite from this 
point of view. No hard and fast rule can be laid 
down as to what will constitute such sufficiency. It 
must depend upon the particular facts of each case: 
(’15) 2 A.I.R. 1915 P. C. 24 and 32 Cal. 502 (F.B.), 
Bel . on. [P 175*,/] 

The special rules and forms issued by the Board 
of Revenue for drawing up the notice of sale have 
no statutory force, not being framed under any 
authority conferred by the Act, and therefore omis- 
sion to give any of the particulars therein specified 
docs not necessarily vitiate the notice, if the parti- 
culars given are sufficient to identify the estate or 
share of an estate to be sold, and give prospective 
buyers full information as to what they are invited 
to bid for. In selling an estate or a share therein it 
is unnecessary to specify the mouza or mouzas of 
which the estate or the share is composed : 10 Cal 
63 and 13 Cal. 208, liel. on. [P 175(7, >0 

Where only a share and not the whole estate is 
to be sold the omission to state the sadar jama of 
the whole estate is not fatal. [P 1766] 

c (b) Bengal Land Revenue Sales Act (11 of 
1859), S. 6 — Sale date in notice form given as 
24th September 1934 — Arrears for which sale 
was to be held shown to be recent in appro- 
priate columns — Foot note not part of notice 
mentioning arrears to be for 1931 — Discrepancy 
held did not render notice invalid. 

The sale date in the notice form was stated to be 
24th September 1934 and the arrears for which the 
sale was going to bo held were stated to he recent 
in the appropriate columns therein, lint in the 
foot note in the notice the arrears were stated to bo 
for the year 1931 : 

Held that the foot note was not really a part 
of the printed notice and the discrepancy was so 
glaring that no one could conceivably he misled 
thereby and hence it did not render the notice 
d invalid. [P 176/] 

(c) Bengal Land Revenue Sales Act (11 of 
1859), S. 13 — Separate shares cannot be sold 
unless separate accounts opened — Separate 
share with separate account cannot be sold 
merely because it is in default — Whole estate 
must be liable to sale for arrears — Word 
“estate” in clause “if estate shall become liable 
to sale for arrears” in S. 13 — Meaning — Sepa- 
rate shares with separate accounts must be 
deemed to be one integral estate. 

Section 13 makes it clear that there can ho no 
sale of separate shares unless separate accounts 
have been opened and a separato share for which a 
separate account has been opened cannot he put up 
to sale merely because that share is in default. The 
estate as a whole must itself be liable to sale for 
arrears. The term “estate” in the clause “if the 
estate shuli becomo liable to sale for arrears of 


revenue” in S. 13 means the entire estate out of 
which the separate share has been carved. In order e 
to justify the sale of a share in separate account 
the estate must have become liable to sale for arrears 
of revenue, and an arrear of revenue must be due 
from the share according to the separate account : 

(■14) 1 A.I.R. 1914 Cal. 58 and (’32) 19 A.I.R. 1932 
P.C. 61, Bel. on. [P 177a, 6] 

Though under Ss. 10 and 11 of the Act separate 
liabilities are created by the opening of separate 
accounts, the separate shares still must be deemed 
to constitute one integral estate. t [P 177c] 

(d) Bengal Land Revenue Sales Act (11 of 
1859), Ss. 13, 14, 21, 31 and 37 and 13 Note 8-— 
Shares in separate accounts — Joint sale is 
illegal — Separate sales should be. held — Order 
in which separate accounts should be sold 
stated— Rule in Note 8 to S. 13 prescribing 
joint sale is not statutory rule and has no legal f 
effect. 

A joint sale of two or more shares in separate 
accounts is contrary to law. Separate sales will best 
carry out the purposes of the Act and be consistent 
with all its provisions:(’41) 28 A.I.R. 1941 Cal. 702, 
Approved', (’32) 19 A.I.R. 1932 P.C. 61, Bel. on; 
(’39) 26 A.I.R. 1939 Cal. 233, Expl. [P 177/;P179a] 

There is no specific provision in the Act regard- 
ing the order in which the separate accounts should 
be put up to sale, but S. 21 can be taken as a guide, 
and, on the analogy of the rule therein laid down, 
for the sale of estates, the numerical sequence in 
which the separate accounts are recorded should be 
followed. The rule in Note 8 to S. 13 laid down by 
the Board of Revenuo to the effect that shares of 
separate accounts should bo sold together is not a 
statutory rule and has no legal effect whatever g 
since upon a construction of the Act a joint sale is 
unwarranted. [P 178/t;P 1796] 

Sarat Chandra Jana and AbdulQuasem (No. 2) 

— for Appellant. 

Phani Dhusan Chakravarty and Kalipada 
Sinha — for Respondents. 

Biswas J. — This appeal arises out of a 
suit for setting asido the sale of a khas 
mahal estate in the Sunderbans for default 
in payment of arrears of revenue, and the 
appellant is the defendant purchaser at such 
sale. The learned Munsif of Diamond Har- 
bour who tried the suit in the first instance 
dismissed it, but that judgment was reversed 
on appeal by the learned Additional District ^ 
Judge of 24- Perga nas. Hence the present 
appeal. The property sold is described as 
F. plot, lth part of lot Sunderban, Mouza 
(lohindapur, P. S. Mathurapur, and it was 
held by a number of cosharer lessees. At the 
instance of the coslmrors, twelve separate 
accounts were opened in respect of the mahal 
under s. 10 of Act li of 1859 according to their 
respective shares one of which was numbered 
2960/7, the residuary share being recorded 
as No. 2960. The former represented a five 
gamins share and the latter a two annas 
share. The plaint ill's are interested in the 
residuary mahal. Both these separate ac- 
counts fell into arrears, mahal No. 2960/7 to 
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a the extent of Rs. 17 odd on account of the 
fourth kist of 1933-3-1 and the first kist of 
1934-35, and the residuary mahal to the extent 
of Rs. 37 odd for the first, kist of 1934-35 only. 
The defaulting shares were accordingly ad- 
vertised for sale under the provisions of the 
Act, and sold on 24th September 1934, when 
they were purchased by the present appel- 
lant for a sum of Rs. 60. A sale certificate 
was in due course issued to the purchaser on 
3rd July 1935 under S. 28, and delivery of 
possession given to him on 26th August fol- 
lowing. The sale was a joint sale of the two 
shares, and it is impeached on this ground 
as illegal, being contrary to the provisions of 
b S. 13. A further point is also taken that the 
notice of sale under S. 6 had not been pro- 
perly drawn up. It is also alleged that the 
sale processes had been suppressed. The 
defaulting proprietors had appealed to the 
Commissioner of the Division on these 
grounds. The Commissioner recommended 
to the Board of Revenue that the sale should 
be annulled, but the board refused to accept 
the recommendation. This led the plaintiffs 
to commence the present suit. 

Both Courts found against the plaintiffs 
as regards the alleged non-service of sale 
processes, and the only questions left to be 
c considered in the appeal therefore are, first, 
as to the propriety of the notice under S. 6, 
and secondly, as to the legality of the joint 
sale. On both these points, the Courts below 
differed, the learhed Munsif holding against 
the plaintiffs and the learned District Judge 
deciding in their favour. We think the ap- 
pellant is right in his contention that the 
plaintiffs’ objections to the notice under S.6 
of the Act are not at all well founded. The 
alleged defects which are supposed to vitiate 
the notice are on the one hand that it does 
not mention all the necessary particulars, 
and on the other, that some of the parti- 
^ culars it mentions are inaccurate and mis- 
leading. As regards the errors of omission, 
the complaint is that it does not specify the 
name of the mouza or the sadar jama of the 
whole estate, and further, that the kists in 
arrear and the latest dates of payment are 
not separately shown for the two defaulting 
separate accounts As regards the inaccurate 
particulars, it is alleged that the notice actu- 
ally gives a wrong statement of the kists in 
default. 

Mr. Chakravarti for the plaintiffs-respon- 
dents did not himself press the first category 
of objections before us. As an essential con- 
dition of the validity of a sale for arrears of 
revenue under Act 11 of 1859, the Court will 


doubtless insist on strict compliance with 
the requirements of the law regarding the 
issue of the notification of sale, but as to 
what particulars a notice under S.6 must 
contain, the Act gives no direction beyond 
providing in the section itself that it shall 
specify “the estates or shares of estates which 
will be sold,” and then, in S.13, that where 
the Collector has opened a separate account 
or accounts, the share or shares to be exclu- 
ded from the sale shall also be specified. 
These provisions, in our opinion, must be 
construed with reference to the object which 
a notice of sale has in view, namely, that as 
the Judicial Committee of the Privy Council 
explain in 42 I. A. 79, 1 it must enable likely / 
purchasers to know exactly what is going to 
be sold, and to ensure thereby reasonable 
competition. The test of a valid notice under 
S. 6 must therefore be a» to whether the speci- 
fication of the estate or share of an estate 
therein, as the case may be, is sufficiently 
definite from this point of view, and as the 
Judicial Committee also point out in the 
above case, no hard and fast rule can be 
laid down as to what will constitute such 
sufficiency. It must depend upon the parti- 
cular facts of each case : see also the obser- 
vations of Ghosh J. in the Full Bench 
decision in 32 Cal. 502. 2 g 

It is true that the Board of Revenue has 
issued special rules and also prescribed spe- 
cial forms for drawing up the notice of sale, 
which will be found in the Government 
Manual of the Revenue and the Patni Sale 
Laws, but these have no statutory force, not 
being framed under any authority conferred 
by the Act. They are in the nature of ad- 
ministrative directions to Government’s own 
officers and have evidently been laid down 
with a view to avoid the chance of an in- 
complete specification. This means, in other 
words, that if the rules and forms are ob- 
served, the possibility of an objection is /j 
obviated almost to a certainty, but it does 
not follow that if any of the particulars 
therein specified are omitted, the omission 
■will necessarily vitiate the notice, even 
though the particulars given may be suffi- 
cient to identify the estate or share of an 
estate to be sold, and give prospective buyers 
full information as to what they are invited 
to bid for. The mistake which the learned 
District Judge made in the present case was 

1. (’15) 2 A.I.R. 1915 P.C. 24: 28 I.C. 699: 42 I. A. 
79: 42 Cal. 897 (P.C ), Raveneshwar Prasad Singh 
v. Baiinatk Ram Goenka. 

2. (’05) 32 Cal. 502 : 9 C.W.N. 343 : 1 C.L.J. 14 
(F.B.), Ismail Khan v. Abdul Aziz. 
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a to treat these rules and forms as though they 
were statutory directions which required to 
be literally complied with. 

The property advertised for sale here was 
not the whole estate, but only two shares 
which were correctly specified. As for non- 
mention of the mouza, this was not at all a 
material omission. It may be pointed out 
that there is expressed authority that either 
in selling an estate or selling a share in an 
estate, it is unnecessary, and it may in fact 
not be possible always from the Collector’s 
records, to specify the mouza or mouzas of 
which the estate or the share is composed : 
see 10 Cal. 63 s and 13 Cal. 20S 3 4 at p. 217. As 
b the whole estate was not going to be sold, 
the omission of the sadar jama of the whole 
estate was also not fatal: this could not pos- 
sibly mislead the bidders. It is not disputed 
that the sadar jarmft of the shares which 
•were exposed to sale were duly given. There 
was also a specification of the arrears due 
from each separate account. As already sta- 
ted, one of the defaulting shares was in 
arrears for two kists, namely, the fourth kist 
of 1933-34 and tho succeeding kist, the first 
of 1934-35, whereas the arrears due from the 
other share was only for the last of such 
kists, namely, the first kist of 1934-35. This 
c was correctly shown, but it appears that 
only one latest dato of payment was given in 
both cases — 28 th .Tune 1934. This was, how- 
ever, accompanied by a statement that the 
instalments in respect of which the notice 
was issued were due on or before 22ndJaistha 
1341 B. S., boing the last day of that Bengali 
month and corresponding to llth Juno 1934. 
These unpaid amounts clearly, therefore, be- 
came “arrears of revenue” within the mean- 
ing of S. 2 of the Act before tho latest dato 
of payment specified. This we consider to 
have been quite sufficient, and no bidder 
could possibly be prejudiced. The informa- 
d tion given was enough to satisfy intending 
purchasers that the sale was going to be held 
on a proper date. All the objections taken to 
the validity of the notico on tho ground of 
its insufficiency thus fail. As regards tho 
plaintiffs’ next point that tho notico con- 
tains a wrong specification of tho kists for 
the arroars of which tho salo was to bo hold, 
it seems to us, as tho appellant points out, 
tho objection is based on an entire misappre- 
hension. The original notico is not on tho 
record, but on tho strength of a certified 

3. ('84) 10 Cal. 03 : 13 C.Ti.B. 131, Amirunossa 
Klmtoon v. Sec re! ary of State. 

4. (’80) 13 Cal. *208, Bam Narain Koer v. Makabir 
Pershud Singh. 
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copy, Ex. 7, which the plaintiffs put in, they e 
show that at the foot of the notice occurred 
a statement which reads as follows : 

The Government revenue of the said mahal for 
the realisation of which the sale will be held is the 
amount which was due on or before 19th Bhadra 
1338 B. S. and of which the latest date of payment 
is llth Aswin 1348 B. S. following, corresponding 
to 28th September 1931. . 

This could possibly have no reference to 
the mahal in question in this case, and is 
undoubtedly inconsistent with what was 
stated in the body of the notice and in the 
various columns set out therein. For one 
thing, the sale date was given as 24th 
September 1934 in the first part of the f 
notice, and it would be ridiculous to suggest 
that the arrears for which the sale was 
going to be held were not recent arrears as 
shown in the appropriate columns therein, 
but past arrears of the year 1931. The dis- 
crepancy would itself be so glaring that we 
do not suppose any one could conceivably be 
misled thereby. Any one reading the notice 
would at once reject this particular state- 
ment occurring in a foot-note, which is 
really not a part of the notice. As Mr. Jana 
further pointed out to us, the entry itself 
appears in tho foot-note only as an illustra- 
tion of how the direction contained in the 
foot-note was to be carried out in complet- 
ing the printed form of the notice which was 
used. The original notice had been called for 
by tho Munsif and it is significant that no 
such objection was raisod by the plaintiffs 
before him, which only shows that the ori- 
ginal document would not have lent them 
any support. In our opinion, therefore, this 
particular objection which Mr. Chakravarty 
pressed with some instance before us must 
also fail. There remains now to consider the 
question of the supposed illegality of the joint 
salo, a question on which there appears to 
bo no direct authority one way or the other. 
The answer must depend on a construction h 
of tho relevant sections of the Act, and not on 
any rules which the Board of Revenue may 
have promulgated, and which, as already ex- 
plained have no statutory authority what- 
ever. Tho first soction to be considered is 
s. 13 which confers the authority to hold 
sales of separate shares of an estate for arrears 
of revenue. It provides as follows : 

Whenever tho Collector shall have ordered a sepa- 
rate account or accounts to ho kept for ouo or more 
shares, if tho estate shall becomo liable to sale for 
arrears of revenue, the Collector or other officer as 
aforesaid in the first place shall put up to sale only 
that share or those shares of the estate from which, 
according to the separate accounts, an arrear of 
revenue may be due, Iu all such cases notico of tha 
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intention of excluding the share or shares from 
^ which no arrear is due, shall be given in the adver- 
tisement of sale prescribed in S. 6 of this Act. The 
share or shares sold, together with the share or 
shares excluded from the sale, shall continue to 
constitute one integral estate, the share or shares 
sold being charged with the separate portion or the 
aggregate of the separate portions of jama assigned 
thereto. 

The section makes it clear that there can 
be no sale of separate shares unless separate 
accounts have been opened. Secondly, it 
shows that a separate share for which a 
separate account has been opened cannot be 
put up to sale merely because that share is 
in default. The estate as a whole must itself 
^ be liable to sale for arrears. It was expressly 
ruled in 18 C.W.N. 490, 5 that the term “estate” 
in the clause “if the estate shall become 
liable to sale for arrears of revenue” means 
the entire estate out of which the separate 
share has been carved. The matter has since 
been put beyond the possibility of doubt by 
the decision of the Privy Council in 59 I. A. 
CS 6 (at p. 71), where it is definitely laid down 
that in order to justify the sale of a share 
in separate account (a) the estate must have 
become liable to sale for arrears of revenue, 
and, (b) an arrear of revenue must be due 
from the share according to the separate 
account. It may well be that though a sepa- 
* rate share is in default, there is a surplus in 
the general account of the estate, and in that 
case, the share will be exempt from sale. It 
will further appear from the section that 
though under Ss. 10 and 11 separate liabili- 
ties are created by the opening of separate 
accounts, the separate shares will still be 
deemed to constitute one integral estate. The 
object evidently is to preserve intact the 
ultimate security of Government for their 
revenue demand against the estate. That is 
indeed the paramount consideration govern- 
ing the whole of this Act, and the next suc- 
ceeding section shows how, notwithstanding 
d the provision for sale of separate shares the 
security may and will be still enforced by 
bringing the entire estate to sale. By permit- 
ting the opening of separate accounts, the 
Act seeks no doubt in terms of its preamble 
to give recorded shares of a joint estate who 
pay their share of the sadar jama an easy 
means of protecting their shares from sale 
for the default of their cosharers, but there 
is no ultimate protection if the Government 

5. (*14) 1 A.I.R. 1914 Cal. 58 : 21 I.C. 953 : 18 
C.L.J. 505 : 18 C.W.N. 490, Indra Mani Dasya v. 
Priyanath Chakravarty. 

6. (’32) 19 A.I.R. 1932 P.C. 61 : 136 I.C. 410 : 59 
Cal. 1034 : 59 I.A. 68 (P.C.), Krishna Chandra v. 
Pabna Dhana Bhandar Co. Ltd. 
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demand is still unsatisfied. In that case the e 
scheme of the Act is that the whole estate 
shall be made to answer for the demand. 

It is rather unfortunate that the Act, 
though it authorises the sale of separate 
shares under S. 13, still makes no express 
provision regarding the procedure for the 
holding of such sales. In the case of whole 
estates, a separate sale of each such estate 
seems to be clearly contemplated by S. 21, 
but, in the case of separate shares, where 
there are more than one to be sold on the 
same date of sale, there is no provision as to 
whether the shares should be put up sepa- 
rately one after another, or put up jointly 
in one or more lots at the discretion of the / 
Collector; and yet it is apparent that this is a 
matter of consequence, and not of mere form, 
which will lead to different results according 
as the one procedure or the other is followed. 
The question, as it seems to us, will, there- 
fore, have to be decided with reference to 
the scheme of separate accounts as a whole 
as envisaged in the Act, apart from any 
light that may be thrown by the language 
used in any of the sections bearing on the 
matter. In other words, what has got to 
be considered is whether a joint sale or a 
separate sale will best ca;rry out the pur- 
poses of the Act and be consistent with all g 
its provisions. 

One thing appears to be fairly certain, 
and it is that if a separate sale is held of 
each defaulting share in separate account, 
there can be no question of its contravening 
any of the provisions or declared objects of 
the Act. It has still to be seen whether a 
joint sale, if held, will be illegal. We may 
set out some of the considerations which 
ought to help towards a correct conclusion. 

(i) A joint sale would really defeat the 
object of opening a separate account. That 
object, as Ss. 10 and 11 show, is to create 
“separate liabilities” of the share for which 
a separate account is opened, and this means 1 
not only a separation of the liability to pay 
the revenue by apportioning a specific share 
to the separate account, but also a separa- 
tion of the liability to be put up to sale for 
default. As Mitter J. points out in 45 C.W.N. 


" at p. 895 , . , . 

liability for sale of the separate account is 

arated from liability for sale of other separate 
ounts or of the residuary (share) that is left 
>r the opening of the separate accounts. 

By a joint sale one defaulting share would 
made to answer for the default of another 

P4l! 28 A I R. 1941 Cal. 702 : I.L.R. (1941) 2 
al. 353 : 74 C.L.J. 131 : 45 C.W.N. 890, Man- 
iatha Nath v. Ananga Kumar. 
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0 which is the very thing that the opening of 
separate accounts is designed to prevent. 

(ii) A joint sale would also involve the 
appropriation of the purchase money of one 
share towards the discharge of the arrears 
due from another, but this would be contrary 
to the provisions of S. 31 regarding the appli- 
cation of purchase money. The question as to 
the true meaning and effect of this section 
has already been the subject of judicial deci- 
sion, and we see no reason for not accepting 
the interpretation which has been put upon 
it. In 42 C.W.N. 1203, 8 it was contended on 

r the terms of this section that the surplus 
sale proceeds of the share of an estate can be 
& applied to the liquidation of all arrears due 
from the entire estate, but this contention 
was expressly overruled by both the learned 
Judges, Nasim Ali and Henderson JJ., who 
decided the case. It was pointed out that 
the word “respectively” might not occur 
after the words “the estate or share of an 
estate sold,” but all the same, if the Collec- 
tor was to be at liberty to apply the surplus 
proceeds of the sale of any share to the 
satisfaction of- the arrears of the whole 
estate, and necessarily, therefore, of the 
arrears due from other shares, there would 
have been no necessity for referring specifi- 
c cally to the share of an estate. The latter 
part of the section further showed that after 
the arrears due upon a separate account 
were discharged any surplus of the purchase 
money that might be left over, after meeting 
all other demands against it, must be held 
in deposit on account of the proprietor of 
that particular share. If, then, the purchase 
money of one defaulting share could not be 
applied for the benefit of another, it followed 
that a joint sale would be illegal. 

(iii) Section 14, again, seems distinctly to 
point to a separate sale as the proper proce- 
dure. It provides that if in tho case of a 

d sale under S. 13, the highest offer for the 
share exposed to sale shall not equal the 
amount of arrears due “thereupon,” the 
Collector shall declare that the entire estate 
shall be put up to sale on a future date, sub- 
ject to certain conditions specified therein. 
The word “thereupon” can only mean “upon 
particular share which is exposed for sale.” 
Under the General Clauses Act, the singular 
may include the plural, but neither the sub- 
ject nor the context hero requires the ex- 
tended meaning. 

(iv) Then, again, a joint sale of two or 

8. (’39) 26 A.I.R. 1939 Cal 233 : 160 l.C. CG5 : 
I.L.R. (1938) 2 Cal 549 : 42 C.W.N. 1203, Nirnml 
Naliui v. Harsamukhi Dasi. 


more defaulting separate accounts may be e 
unfair to other recorded sharers of the estate 
under s. 14. It will be seen that when due 
to the insufficiency of the sale proceeds of 
one share, the Collector makes a declaration 
under this section for the sale of the entire 
estate, the other cosharers are given a right 
to avert such sale by paying within ten days 
the arrear due from the share which was 
first put up to sale. If two or more shares 
are joined together in one sale, the burden 
of such payment is necessarily made heavier, 
and this might in effect defeat the right 
which the section gives. 

(v) A joint sale may also work an in- 
justice as between the several defaulting / 
sharers. Thus, it may happen that one of the 
shares is subject to an incumbrance, but the 
other is not, and as under S. 37, only an 
entire estate, and not a share of an estate is 
sold free from incumbrances, it would bo 
manifestly unfair to include a share on 
which there is no incumbrance in the same 
sale with a share which is burdened with an 
incumbrance. It might easily affect the bids, 
and thus prevent the proprietor of the share 
which is free from incumbrance from realiz- 
ing the price which he might otherwise have 
obtained. It may again be that though a 
number of shares are advertised for sale, 9 
each being in arrear in its separate account, 
still tho sale proceeds of one share may be 
sufficient not only to liquidate the arrears 
due upon that share, but thereby also to 
wipe out the demand in the general account 
of the estate. In such a case, as explained 
by tho Judicial Committee in 59 I. A. 68, 6 
the other shares, though in default, could 
not yet be brought to sale. But by the hold- 
ing of a joint sale, these other shares would 
be necessarily deprived of the chance of thus 
obtaining an exemption from sale. A joint 
sale from this point of view might really 
nullify the provisions of S. 13 as interpreted . 
by the Judicial Committee. 

(vi) Another difficulty about a joint sale 
is that of determining how many or which 
defaulting shares are to be included in one 
sale. The Act gives no guidance whatever on 
the point, but it is only reasonable to sup- 
pose that some directions would have been 
given if joint sales had been really contem- 
plated. It is true that there is no specific 
provision in the Act regarding the order in 
which the separate accounts should be put- 
up to sale, but S .21 might be taken as a 
guide, and on the analogy of the rule therein 
laid down for the sale of estates, the numeri- 
cal sequence in which the separate accounts 
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are recorded might be followed. We are not 
1 unmindful that the order in which the sales 
are held might affect the interests of the 
defaulting sharers as between themselves. 

Two main arguments were advanced on 
behalf of the appellant in support of a joint 
sale. One was based on a rule laid down by 
the Board of Revenue in Note 8 to s. 13 in 
the Government Manual, and the other on 
the words occurring in the last part of S. 13. 
As regards the first point, the Board’s rule 
no doubt directs that “all the shares of sepa- 
rate accounts of one estate which fall into 
arrears should be advertised for sale together 
and not separately, and should be put up to 
b sale together,” but all that need be said 
about it is that this is not a statutory rule, 
and can have no legal effect whatever, if 
upon a construction of the Act a joint sale 
is found to be unwarranted. As regards the 
second contention, the words relied on are 
that the share or shares sold will be charged 
with the separate portion or the aggregate 
of the separate portions of jama assigned 
thereto,” special stress being laid on the 
reference to the “aggregate” of separate 
portions of the jama. It is said that these 
words can have no possible application 
except in a case of joint sale. We do not 
c think that is so. In our opinion, the language 
used is quite appropriate to cover a case 
where, on a separate sale, several separate 
accounts are purchased by one and the same 
person. All that is contemplated is that in 
such a case the several separate accounts 
will be merged into one in the hands of a 
common purchaser. We cannot hold there- 
fore that the words referred to necessar/ly 
indicate a joint sale of a number of default- 
ing shares in one lot. It is not necessary to 
consider if the words are also meant to apply 
to a case of several separate accounts being 
held by one and the same recorded co-pro- 
prietors before the sale. 
d It might be relevant to notice another 
argument which might possibly be raised in 
view of the actual decision in a case which 
has already been referred to on the question 
of the interpretation of S. 31: 42 C.W.N. 1203. 6 
It was held in that case that where a bid 
for one separate account is not sufficient, 
the Collector may at once make a declara- 
tion under S. 14 for the sale of the entire 
estate without previously putting up the 
other separate accounts which are also m 
arrears and have been advertised for sale. 
It may be suggested that if this view is cor- 
rect, it practically renders separate sales of 
separate shares infructuous, besides involv- 


ing a differential treatment of one separate 
account as against another which is equally e 
in default. A joint sale may thus appear to 
be called for as the only fair and possible 
remedy to avoid such an anomalous result. 
The answer is, in the first place, that the 
decision itself postulates a separate sale. 
Secondly, it does not hold that in every case 
where the first sale of a separate account 
fails to realise the full amount of arrear due 
thereupon, the Collector shall be bound to 
drop the sale of the other defaulting shares, 
and further, no anomaly is really involved. 
The case was decided on the basis that after 
the first sale, the Collector found it useless 
to proceed with the other sales which had / 
been notified. The position in fact was that j 
even if the other sales were held and the 
proceeds were sufficient in each case to covql’ 
the amount due upon the share sold, the 
estate as a whole would still have been left 
in arrear, and a declaration under s. 14 would 
have been inevitable in any circumstances. 

It was not possible therefore to save any of 
these defaulting separate accounts : the defi- 
ciency in one case was sufficient to destroy 
the chance of escape of every one of the other 
shares which were in arrears. If, then, in 
this state of things, it was held that after 
the sale of one separate account the Collec- g 
tor was justified in making an order under 
Sec. 18 (as he must have done to regularise 
the procedure) exempting the other separate 
accounts from sale, though advertised, this 
in our opinion could not be taken to be a 
pronouncement of the Court against the rule 
or practice of separate sales of separate ac- 
counts. The Court was not called upon to 
consider a case where the arrears due upon 
one or more of the separate shares adver- 
tised for sale, if realised, would have been 
sufficient to wipe off the demand against the 

estate as a whole. 

In a case where there is such a possibility 
the Collector, in our opinion, shall be bound 1 
to proceed with the sales of the separate 
accounts seriatim, stopping only vhen he 
finds that by appropriating the purchase 
money of each share sold to the liquidation 
of its own arrears, the estate as a whole is 
freed from its liability for arrears of reve- 
nue in the general account. Under the pro- 
visions of s. 13, as already explained, the 
Collector will indeed have no option but to 
stop when such a stage is reached. There is 
nothing in the decision in 42 C.w.N. 1203 
which militates against this view, and that 
case cannot therefore be held to have deci- 
ded against separate sales in any view of the 
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matter. There is no anomaly either involved 
in the decision which requires to be correc- 
ted by a joint sale. A joint sale would, on 
the other hand, create more anomalies than 
it would answer. In our judgment, upon a 
careful consideration of all the relevant pro- 
visions of the Act, it must therefore be held 
that a joint sale of two or more separate 
accounts is contrary to law, and cannot be 
supported. On this ground, if not on the 
other ground regarding the validity or other- 
wise of the notice under S. 6, the sale in the 
present case must consequently be declared 
void and set aside. The result is that the 
appeal will stand dismissed and the suit 
decreed with costs in both the Courts below. 
We make no order for costs in this Court. 
Wo direct that a copy of this judgment be 
forwarded to the Board of Revenue. 

Edgley J I agree. 

' G.N./R.K. Appeal dismissed. 
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R. C. Mitter and Khundkar JJ. 

Natvab Syed Mahammad Hasliim Ali 
Khan , Plaintif f l,and another plain- 
tiff 1 (a) — Appellants 

v. 

Tffat Ara Hamidi Beyum, Defendant 1 
( a) and others — Bespondents. 

Appeals Nos. 239 of 1935 and 25 and 2G of 193G, 
Decided on 20th May 1941, against original decrees 
of Bub- Judge, 3rd Addl. Court, 24 Farganas at Ali- 
pore, D/- 13th June 1935. 

(a) Mahomedan law — Wakf — Shia — Concep- 
tion of, explained — Wakf is not completed until 
giving of possession — Wakif himself appoint- 
ing mutwalli — Change of possession — Proof of. 

According to the conception of Shia law “wakf is 
a contract the fruit or effect of which is to tie up 
the original of a thing (corpus) and to leave its usu- 
fruct free.” The wakf property or the subject of 
appropriation (corpus) is transferred, so to become 
t lie property of the mowkoof nlehi (persons on 
whom the settlement is made), for they have a right 
to the advantages or benefits (usufruct) to bo derived 
from it. The contract is not rendered obligatory 
except by giving possession, that is, the wakf is not 
completed unless cither possession of the wakf pro- 
perty is delivered to the first beneficiaries or they 
are authorised to administer it or where the dedica- 
tion is for the benefit of a number of persons a 
mutwalli is appointed and possession is delivered to 
the latter. Where the wakif appoints himself the 
first mutwalli a change in the character of his pos- 
session from owner to mutwalli would fulfil tho re- 
quirement of the rule. Application of the usufruct 
by him to the purposes of the wakf is the strongest 
evidence of such change but that is not tho only 
method of proving the change of possession. 
Mutation of his name from inalik or owner to 
mutwalli in respect of the properties of the wakf i.-, 
smother criterion to indicate the change of i>o?se'- 
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sion but mutation of name is not the only method 
of proof : (’37) 24 A.I.R. 1937 P.C. 127, Bel. on. 

[P 187/, g t 7 t ] 

(b) Mahomedan law — Wakf — Shia — Change 
of possession is question of fact. 

The question whether a change of possession fol- 
lowed the execution of a wakfnama is pre-eminently 
one of fact. [P 187 h] 

(c) Mahomedan law — Wakf — Shia — Validity 
— Wakf followed by delivery of possession by 
wakif to mutwalli— No intention on wakif’s part 
to divest himself of ownership — Real intention 
to utilize wakf as shield against claims — Wakf 
is invalid. 

A deed of wakf (even when followed by delivery 
of possession by the wakif to the mutwalli) exeouted 
without the wakif having any intention of divesting 
himself of his ownership and with the real inten- 
tion to utilize the document, should occasion arise, 
as a shield against claims against him which may 
ultimately affect his worldly possession is invalid 
under the Shia law : (’30) 17 A.I.R. 1930 P.C. 265 
and (’32) 19 A.I.R. 1932 Cal. 93, Bel. on; 10 C.W.N. 
449, Ref. [P 188c, d] 

(d) Mahomedan law — Wakf — Shia — Condi- 
tions which wakf property must satisfy in order 
to make wakf valid, stated. 

The mowkoof or the subject-matter of the wakf 
under the Shia law must bo (a) a substance, (b) the 
property of the appropriator, (c) capable of being 
used without being consumed and (d) capable of 
being delivered. These four subsidiary conditions 
follow from fundamental principles of the Shia law. 
As a Shia wakf implies the transference of owner- 
ship from tho wakif to tho mowkoof alehi (benefi- 
ciaries) the transferor (wakif) must have the 
ownership, for he who has no title cannot vest title 
in another by his act. As a wakf must be perpotual 
the subject-matter must be such as may last for 
ever, one which must not bo consumed by use. As 
in Shia law delivery of possession must be made the 
mowkoof (property) must be capable of being deli- 
vered. This necessarily implies that the mowkoof 
must be a specified object (Ayn) and not indetermi- 
nate thiugs (Deyn). As the carrying out of the object 
oftW wakf would require money, the mowkoof must 
be substance, that is, that which would yield income 
or profit. It therefore follows that all property 
which produces income or profits and which would 
not be consumed by use can be dedicated by way of 
wakf, oxccpt those which are expressly excluded by 
the Muslim jurists. [P 1900,/] 

(e) Mahomedan law — Wakf — Shia — Delivery 
of possession does not necessarily mean physi- 
cal delivery — Wakf of property subject to lease 
is valid. 

In tho case of a wakf under the Shia law, the con- 
dition of delivery of possession of the wakf property 
does not require that there should in all cases be 
physical delivery. The nature of the delivery would 
depend upon the nature of the subject and the pur- 
pose for which the subject has to bo applied accord- 
ing to the terms of the wakfnama. A property 
which is subject to a lease iu favour of a third 
porson can bo made the subject-matter of a wakf. The 
leased property cannot l>e possessed by the landlord 
in khas. Through receipt of rent lie possesses the 
subject. If be grants a lease and thereafter makes a 
wakf of such property he can transfer his possession 
to tho mutwalli by asking the lessee to attorn to the 
mutwalli by authorising the mutwalli to receive tho 
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rent reserved by the lease. That is the only way in 
which he can deliver possession to another. If the 
wakfnama directs the income to be utilized for the 
object of the wakf the inclusion of a property pre- 
viously leased out by the wakif would not render 
the wakf invalid. Before the determination of the 
lease, the lessor’s profits would be appropriated to 
the purposes of the wakf and would enure to its 
benefit, and after determination of the lease the 
profits which had been intercepted by the leases 
would automatically enure to the benefit of the wakf 
bv way of accretion : (’22) 9 A.I.R. 1922 Cal. 429, 
Re l. on. [P 190g,7t; P 191a, 6] 

({) Mahomedan law — Wakf — Shia — Validity 

Conditions which wakf to be valid must 

satisfy, stated— Wakf by will is valid provided 
appropriation is not postponed later than 
wakif* s death. 

For the validity of a wakf under the Shia law, it 
is necessary (a) that the wakf must be peipetual, ( ) 
absolute and unconditional, (c) that possession must 
be given of the mowkoof (subject-matter) and (a) 
that the mowkoof must be entirely taken out of the 
wakif or the appropriator himself. [P 1 Jlo.cJ 

Thus, when a man makes a wakf for an object 
which must necessarily cease with the efflux ot 
time the wakf would be void on the ground ot non- 
fulfilment of condition (a) : (’35) 22 A. I. R. 1935 
All. 856, Eel. on. L 1 1Jlc -> 

The meaning of condition (b) is that the appropria- 
tion must be of immediate effect and cannot be post 
poned or be made to depend upon a future event, 
whether it is likely or possible to occur or even 
which is certain to occur. Thus, where a wakf is 
created by a deed, the appropriation must be from 
the date of the execution of the deed, the time 
from which the deed operates. But a Shia can 
make a wakf by will. This implies a postponement 
of the appropriation till the death of the wakif. 
But even in the case of a wakf created by will the 
appropriation cannot be postponed to a period la ter 
than the death of the wakif : 25 All. -36 (P.C.), 
and (’38) 25 A.I.R. 1938 P. C. 184, Eel. on; 24 All. 
231, Ref. [r IJlej] 

(g) Mahomedan law — Wakf — Shia — Creation 
of reserve fund does not invalidate wakf — Pro- 
vision for acquisition of properties from reserve 
fund does not amount to creation of wakf in 
future of those properties— Acquired properties 
become wakf properties. 

The provision for the creation of a reserve fund 
from out of the income of the dedicated properties 
to be applied for the objects of the wakf and for 
improving and enlarging the corpus of the wakf 
does not invalidate the wakf and a provision in the 
wakf for the inclusion of the properties purchased 
frnm the reserve fund in the wakf does not amount 
to an attempt to create a wakf in future of those 
properties. The properties so acquired would be 
wakf nroperties being accretions to the wakf . ( 37) 
24 A I R 1937 P. C 127 and (’32) 19 A.I.R. 1932 
Cal. 93, Bel. on; (’33) 20 A.I.R. 1933 P C 83 

Expl. Li iy2C,dJ 

(b) Mahomedan law— Wakf— Shia— Validity 
—Wakif cannot “eat out of wakf —Wakif be- 
coming mutwalli — He is entitled as mutwalli to 

remuneration fixed for mutwalhs t ge, ? 1 e i r ^ n '“ 

wakf — Rule that wakif qua mutwalli cannot 
reserve to himself salary more than hxed for 
mutwalKs generally, explained— Two classes of 


mutwallis with different scales of remuneration 
are permissible. 

Under the Shia law in the case of a wakf the 
“mowkoof” (the subject-matter of the, wakf) must 
be entirely taken out of the wakif or the appro- 
priator. The wakif cannot “eat out of the wakf.’’ 
He cannot make a settlement upon himself or make 
it a condition that he should have to himself apart 
or whole of the usufruct of the dedicated property. 
If he does the whole wakf is void. When any benefit 
is given to a class of persons by the wakfnama and 
the wakif becomes adventitiously a member of that 
class, he can partake of the benefit. The rule that 
if a wakif “makes an appropriation for the poor, 
and be should himself subsequently become poor, 
or for lawyers, and himself become a lawyer, there 
is no objection to his participating in its benefits,’’ 
is not an exception to the rule that a wakif shall 
not eat out of wakf but is not within that rule. It is 
lawful for a Shia wakif to appoint himself mutwalli by 
the terms of the wakfnama, and make it a condition 
that he should receive au amount of remuneration 
which mutwallis generally are to receive under the 
terms of the wakfnama. The wakf would not be 
void if such a condition is made. Where the wakif 
does not in express terms appoint himself the 
mutwalli but subsequently happens to become the 
mutwalli, as for instance on a vacancy through 
appointment by the Court or by the appointing 
authority mentioned in the wakfnama there is no 
objection to bis taking the salary or remuneration 
that has been fixed in the wakfnama for mutwallis 
-enerallv : (’27) 14 A. I. It. 1927 P. C. 2, Expl., 
Ind Rel. on; (’25) 12 A. I. R. 1925 P. C. 272 ; (’37) 
24 A. I. R. 1937 P. C. 127 ; (’33) 20 A. I. R. 1935 

Ouclh 107 and (’37) 24 A.I.R. 1937 P. C. 1/4, Ref. 

K [P 192 Jr, I’ 193 a,b,c] 

The rule that the wakif qua mutwalli cannot 
reserve to him a salary or remuneration more than 
what has been fixed for mutwallis generally, means 
that he must not make a distinction in his favour 
between himself and other mutwallis following him. 
The fact that two classes of mutwallis were contem- 
plated with different scales of remuneration would 
not make any difference. H 196(7, h\ 

(i) Mahomedan law — Wakf — Shia — Validity 

Immediate and not postponed substantial 

dedication to charity— Wakf is valid— Dedica- 
tion to charity held not illusory. 

A wakf under the Shia law is valid if there be an 
immediate and not postponed substantial dedication 
to charity and in such a case it is not necessity o 
invoke the aid from the Mussulman VUkt v ‘ Ul 5 at ' 
iug Act of 1913 : (’40) 27 A. I. R- l^ i0 Cal. oOl, 

Eel. on. r i 

The income of the wakf properties was divided 

into ten parts and distributed in the wakfnanm as 
follows: (1) 5 / 10 th mutwalli remuneration, (-) -/lOtli 
allowance for the wakif’s descendants (3) - 1 
for mosque and Imambara and (4) l/lOth re&erve 
fund set apart for the extension and improvement 

of the wakf : 

Held that the benefit of item (4) would be parti- 
cipated by the objects mentioned in items (2) and (3). 
As the remuneration for the mutwallis was in the 
nature of management charges the balance which 
was available for the objects of the trust was thus 
distributed equally between the descendants of the 
wakif and objects of a religious, pious and charit- 
able nature which would enure to the benefit ot 
Mussalmans in general. Therefore it could not be 
said that the concurrent gift to public purposes 
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was of an illusory or unsubstantial nature. The 
dedication of 2/10th of income to the expenses of 
the mosque and Imambara and the expenses of 
Muharram, Chehllum and Nowchandi Majlises and 
the provision of a reserve fund which would enure 
in great measure to the benefit of those objects, 
constituted a substantial dedication to purposes of 
a religious, pious and charitable character : 17 Cal. 
498 (P.C.), Disting .; (’27) 14 A.I.R. 1927 P.C. 191, 
Bel . on. [P 197(7; P 198a, b; P 209d,e] 

(j) Mahomedan law — Wakf — Shia — Mutwalli 
— Remuneration — Limitation that mutwalli’s 
remuneration should not exceed l/10th of net 
income explained — Test for determining whe- 
ther remuneration fixed by wakif for himself as 
mutwalli is justified, stated — Reservation of 
5/10th of wakf income as mutwalli’s remunera- 
tion held valid. 

It is only when the Court fixes the mutwalli’s 
remuneration that it cannot be more than 1/lOtli 
of the net income but there is no such limitation 
on the powers of the wakif in the matter of fixing 
the mutwalli’s remuneration. There is no absolute 
rule of law to indicate the maximum proportion of 
the total income of the wakf which it would bo 
permissible for the wakif to reserve to himself as 
mutwalli’s salary. Gross and glaring disproportion 
between the amount prescribed by the wakif as 
mutwalli’s salary for himself and that prescribed 
for future mutwallis would be always bad and would 
ordinarily be evidence of intention to participate as 
a beneficiary under the wakf. But in case where the 
disproportion is not of that kind, the dividing line 
must be to some extent a question of fact, and umy 
depend upon a variety of circumstances. [P 197(7; 

P 2077<] 

In the case of a wakf-alal-aulad the status in 
society of the wakif, of his son and his son’s des- 
cendants who are to be the future mutwallis is a 
circumstance which should be taken into considera- 
tion. [P 208c] 

The reservation of 5/10th of the income as mut- 
walli’s salary for the wakif (son of ex-King of Oudh) 
and his son and son’s descendants who were to bo 
the future mutwallis held was not a subterfuge de- 
signed to secure a life settlement on the wakif him- 
self: (’27) 14 A.I.R. 1927 P.C. 2; (’38) 20 A.I.R. 1933 
Oudh 107 and (’37) 24 A. I. R. 1937 P.C. 17 i, Ref. 

[P 208c] 

(k) Mussalman Wakf Validating Act (1913), 
Ss. 4 and 3 — Shia wakf — On extinction of line 
of wakif’s children half of share reserved for 
their benefit to be spent on “proper acts of 
charity” — Gift to charity held neither remote 
nor illusory. 


Under the Shia law heirs of a man fall within two 
categories : (1) heirs by consanguinity and (2) heirs 
by marriage. They are subdivided in two classes — 
sharers and residuarics. That law does not recognize 
the claims of ‘distant kindred.’ All heirs of a Shia 
accordingly include persons (except the false grand 
parents and their descendants) who come within 
the description 'family, children or descendants’ for 
whom it is legitimate after the Mussalman Wakf 
Validating Act, (5 of 1913, to make provision even 
to the extent of tin? whole of the income of the wakf 
properties, provided there is an ultimate gift over to 
the poor or to charitable, religious and pious pur- 
poses of a permanent nature on the extinction of 
‘the family descendants or children’ of the wakif. 
Where the wakfnama expressly states that on the 
extinction of tin* line of the wakif’s children the 


share reserved for their benefit shall be divided into 
two equal parts and one of such parts (3/20th) shall 
be spent on ‘proper acts of charity,* and the other 
part (3/20th) shall go to the reserve fund estab- 
lished for the improvement and extension of the 
wakf, the ultimate gift to charity cannot be said to 
be more remote than allowed by the Wakf Validat- 
ing Act. Nor can it be said to be illusory. [P 198d,e] 

(l) Mahomedan law— Wakf-alal-aulad — Shia 

— Validity — Provision for small pension for 
faithful servants does not invalidate wakf. 

The provision for a small pension for the faithful 
servants in a wakf-alal-aulad does not render the 
wakf invalid when the main purpose of the wakf is 
not to make a settlement on those servants. 

[P 198e] 

(m) Mussalman Wakf Validating Act (1913), 

S. 3, Proviso — Object — Construction — S. 3, 
Proviso does not effect any change in Muslim 
conception of wakf-alal-aulad but simply states 
what Muslim law is — Effect of S. 3, Proviso 
must be judged by principles propounded by 
Muslim jurists — Two distinct principles stated 

— Religious, pious or charitable purposes in 
S. 3, Proviso need not be expressly stated in 
wakfnama — If any of those purposes can be im- 
plied from wakfnama S. 3, Proviso is complied 
with — Ultimate gift to “proper acts of charity” 
held implied gift to the poor. 

The Mussalman Wakf Validating Act validates a 
species of wakfs — wakfs-alal-aulads, which had been 
declared invalid by the Judicial Committee in a 
series of cases. According to the Muslim conception 
a wakf must be perpetual, that is to say, the objects 
of the wakf must last for ever. In the case of a 
wakf-alal-aulad that condition cannot bo fulfilled 
by simply providing for allowances for the family, 
descendants and children of the wakif, for there 
maybe the possibility of those objects failing by the 
family, etc., of the wakif becoming extinot. It is 
therefore necessary that that contingency must be 
provided for, to make the wakf perpetual, and that 
can only be done by providing that in that event 
the usufruct of the wakf properties is to be applied 
for the benefit of the poor, for the poor as a class 
must of necessity exist for ever, or for the benefit 
of some religious, pious and charitable object of a 
permanent nature. The proviso to S. 3, therefore, 
does not effect any change in the Muslim concep- 
tion but simply states what the Muslim law is. The 
effect of that proviso must, therefore, bo judged by 
the principles propounded by Muslim jurists. Ac- 
cording to them, there are two distinct principles. 
One is analogous to the oypres doctrino. “If one 
should make an appropriation for a masala t (object 
of general utility) which has ceased to be used, it is 
to be applied to any good and pious purpose. And it 
is for such purposes generally, it is expended on tlio 
poor and indigent, and in any other way by which 
approach is made to Almighty God.” The other prin- 
ciple is that a wakf will not fail for mere vagueness 
or uncertainty of the object. I 'or when the object is 
not specified by the wakif, the usufruct is to be ap- 
plied to the benefit of the poor. [R 198*7, 7i;P 199a, 6, c] 

The proviso lo S. 3 contemplates an ultimate gift 
effective in law and states that the ultimate benefit 
in a wakf-alal-aulad can also be impliedly reserved 
tor the poor or for any purpose recognized by the 
Mussalman law as religious, pious or charitable 
purpose of a permanent character. Those purposes 
need not be expressed ip clear terms in the wakf- 
nama. If any of those purposes can be implied from 
the terms of the wakfnama, with the aid of prin- 
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oiples formplated by Muslim jurists, the proviso 
’would be complied with. C p 199 “J 

Where in the case of a wakf-alal-aulad the wakif 
in the wakf nama designs the ultimate gift to ‘proper 
acts of charity’ the words ‘proper acts of chanty 
would imply a gift to the poor, as the benefit to the 
poor is the prime concern of the Muslim jurists . 
<’32) 19 A. I. R. 1932 Oudh 71, Approved ; ( ’ 35) 22 
A.I.R. 1935 Lah. 596 and ('40) 27 A.I.R. 1940 Oudh 
324(F.B M majority view)not approved ; 

Ves. 521 and 23 Bom 725 (P.C.), Disting. [P 199 d] 

(n) Mussalman Wakf Validating Act (1913), 

S. 3 proviso— Shia wakf-alal-aulad — Wakf deed 

manifesting overriding intention to charity on 
failure of wakif’s descendants — Cypres doctrine 
applies— Wakf is valid. 

Where in the case of Shia wakf-alal-aulad the 
wakf deed manifests an overriding intention to 
charity in the contingency of the failure of the 
descendants of the wakif the cypres doctrine applies 
and the wakf is valid: (’32) 19 A.I.R. 1932 Cal. 93, 
Bel. on. LP l^j 
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(o) Court- fees Act (1870), S. 7 (iv) (b) and 
Sch. 2, Art. 17 (vi)— Joint property — • Partition 
suit — Plaintiff must be in possession either 
actually or constructively at date of suit — 
Plaintiff not in possession at date of suit — 
Defendant in actual possession in assertion of 
hostile title known to plaintiff — Suit for parti- 
tion on fixed fee is not maintainable — Suit for 
possession either joint or on partition must be 
brought on payment of ad valorem court-fee. 

As the scope and object of a suit for partition is 
to convert the joint possession of the cosharers into 
possession in severalty, it is essential that the plain- 
tiS should at the date of the institution of the suit 
be in possession of the joint property either actually 
or constructively. If at that material time he is in 
actual possession of a part of the joint property or 
if he be not in actual possession of any part of the 
joint property but his cosharer, the defendant, ^ is 
and there is no ouster, the suit would be main- 
tainable, for, his cosharer’s possession in such a 
case is constructively his possession. But if he was 
not at the date of the suit in actual possession of 
any item of the properties claimed as joint and the 
defendant is in actual possession of the whole on 
the assertion of a hostile title known to the plain- 
tiff, a suit for partition is not maintainable, on a 
fixed court-fee of Rs. 15 but a suit for possession, 
either joint possession or possession after partition, 
must be brought on payment of ad valorem court- 
fees : 6 C.L.J. 651; (’15)2 A.I.R. 1915 Cal. 357 and 
(*27) 14 A.I.R. 1927 Cal. 411, Bel. on. [P 200a, 6] 

(p) Limitation Act (1908), Art. 142 — Phrase 
“discontinuance of possession” in Art. 142 — 
Meaning of — Mahomedan creating wakf of his 
properties, appointing himself as mutwalli and 
his son after him-Wakif continuing in posses- 
sion as mutwalli till death — On wakif s death, 
his daughter suing her brother for partition of 
her share in her father’s properties on ground 
that wakf was invalid— Brother asserting wakf 
to be valid and claiming to be in possession as 
mutwalli— Suit being within 12 years of wakif s 
death when right to sue accrued to plaintiff 
held within time— Art. 142 held inapplicable. 

The phrase ‘‘discontinuance of possession” in 
Art. 142 connotes abandonment of possession by 
the owner followed by the taking of possession by 
another the wrong doer. U 2UU/J 


A Mahomedan made a wakf of his properties and 
appointed himself as the first mutwalli and provided 
that after him his son should be the mutwalli. The 
wakif continued in possession of the wakf properties 
till his death as mutwalli. On the death of the 
wakif his daughter instituted a suit for partition of 
her share in the properties which belonged to her 
father, on the ground that the wakf created by her 
father was invalid. Her brother’s defence to the 
suit was that the wakf was valid and he was in 
possession of the suit properties as mutwalli : 

Held that the suit was not barred by time as it 
was instituted just within 12 years of the death 
of the wakif when his daughter’s right as heir 
accrued. Article 142 did not in terms apply, as the 
suit was not for recovery of possession, that prayer 
having been deleted at the plaintiffs’ instance. Nor 
was the case one of dispossession, for the wakif could 
not be said to have dispossessed himself. As the 
wakif continued to be in possession after the execu- 
tion of the wakfnama but only changed the charac- 
ter of his possession, the case would not be governed 
by Art. 142, time running from the date of the 
execution of the wakfnama, even if the suit (which 
it was not) had been a suit for possession.[P 200e,f,g] 

(q) Mahomedan law — Wakf — Mutwalli — ■ 
Adverse possession — Wakf void — Mutwalli’s 
possession is on behalf of persons entitled. 

Where a wakf is found to be void, the possession 
of the mutwalli would be possession on behalf of 
and not adverse to the persons who would have 
been entitled to those properties on that contin- 
gency : (’40) 27 A.I.R, 1940 Cal. 501, Bel. oh. ^ 

Nor can the wakif as mutwalli prescribe against 
himself as owner : (1889) 42 Ch. D. 312, 

Disting. «■* “ UU/lJ 

(r) Practice— New plea — Appeal — Point that 
party had relinquished his claim to inheritance 
cannot be raised for first time in appeal. 

The question that a party had relinquished his 
claim to inheritance depends on investigation of 
facts, and when that question has not been pleaded 
in the written statement and the facts have not 
been put in issue, the question cannot be allowed to 
be raised for the first time in appeal. [P 201c, dj 


(s) Mahomedan law — Wakf — Wakif’s daugh- 
ter, pardanashin, receiving money under form 
of receipt stating that she was receiving it m 
terms of wakfnama — Receipts held did not 

amount to relinquishment of her inheritance by 

daughter — Wakf found invalid — Eitect or 
receipts stated. 

The wakif’s daughter, a pardanashin lady , had 
received money from the mutwalli under a form of 
receipt stating that she was receiving it m terms of 
the wakfnama. It was contended that tl ^ recei P^ 
amounted to a relinquishment of hei inherita 

by the daughter : , 

Held that since there was nothing to show that 
the daughter, a pardanashin lady, understood or 
was made to understand, that those receipts would 
. o l-plinnuishment of her inheritance, 
“ eceVts S not have that effect. Those 
StcoTmost only had the effect that the daugh- 
: e P ctni«d the n wakf but if the wakf had been 
invalid °in law, her recognition would have had no 
legal effect. L 

(t) Civil P. c. (1908), S. 2 (11) Legal repre- 
sentative and his transferee can raise defences 
which were open to deceased party to suit. 
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A person who is brought on record as a legal 
representative of a deceased party to a suit can 
raise defences which were open to the deceased. The 
same defences can be raised by the transferee from 
the legal representative. Consequently, where the 
plaintiff assigns his interest in the suit property to 
a third party during the pendency of the suit and 
dies subsequently, his legal representative or the 
transferee from the legal representative can ques- 
tion the validity of the conveyance when the same 
could have been challenged by the plaintiff. [P 201e] 

(u) Civil P. C. (1908), O. 21, Rr. 58 to 63 — . 
Construction. 

The provisions of O. 21, R. 58 and the following 
rules of that Order up to R. 63 is a reasonable ad- 
justment of two principles. The first is that a 
judgment-creditor should have the fruits of his 
decree as quickly as possible ; and the other princi- 
ple is that a third party should not be allowed to be 
harassed by the decree-holder’s attempt to take in 
execution his property. The adjustment is made by 
allowing the third party to intervene in the execu- 
tion proceedings as a claimant but the first principle 
which keeps in view the interest of the decree- 
holder requires that the claim proceeding should 
not be prolonged, for that would delay execution. 
Hence, the investigation of the claim by the execut- 
ing Court must be of a summary nature, ordinarily 
to be decided on the basis of possession. The sum- 
mary nature of the investigation of the claim by 
the executing Court requires in the interest of 
justice that the party against whom an adverse 
order is made by the executing Court should be 
given the opportunity within a short period of time 
to reagitate in a more detailed form the question of 
his claim in a regular suit. [p 2026, c,d] 

(v) Civil P. C. (1908), O. 21, Rr. 63 and 58 — 
Issue raised in suit under R. 63 must be of 
same nature as issue in claim case in executing 
Court — In execution, judgment-debtor cannot 
challenge decree on ground of fraud — Nor can 
claimant urge that decree is bad or barred by 
time— He can only urge that property attached 
is his property — Whether property attached 
belongs to judgment-debtor or claimant is only 
issue in suit under R. 63 — Claimant cannot 
even if he be judgment-debtor’s reversioner 
question validity of decree under execution to 
which he was not party. 

The issue that can be raised in a suit instituted 
under the provisions of Older 21, R. 63 must in 
essence be of tin* same nature as the issue in the 
claim case in the executing Court, although the 
ambit of the enquiry of that issue would he more 
detailed in the suit. In the execution proceedings 
the judgment debtor cannot challenge the validity 
of the decree under execution on the ground of 
fraud and the claimant can only urge that the pro- 
perty attached is his property and not of the judg- 
ment-debtor. lie cannot urge that the decree is had 
or even the execution is harred by time : (’21) 8 
A. I. R. 1921 Pat. 311 and (’29) 1G A. I. R. 1929 
Rang. 152, licl. on. [P202 d,e] 

That the issue, namely whether the property at 
the date of the attachment was the property of the 
judgment-debtor or of the claimant can he the only 
issue in a suit under O. 21, R. 63 (apart from issues 
in bar, e. g., of limitation) is also indicated by the 
language of O. 21, R. 63 itself, for that rule speaks 
of a suit “to establish the right which ho claims to 
the property in dispute.” [1‘ 202c, f] 

The claimant even if lie is the reversioner of the 


judgment-debtor cannot be allowed in a suit unde? 
O. 21, R. 63 to question the validity ot the decree 
under execution to which he was not a party and 
by which he is not directly affected : 10 Bom. 650 
and (’39) 26 A. I. R. 1939 Pat. 430, Rel. on ; IT 
Mad. 389, Not approved ; (’14) 1 A. L R. 1914 Cal. 
380, Expl. [P 202g] 

Though the decree under execution cannot be 
challenged in a suit under O. 21, R. 63 a decree 
which was the foundation of the claimant’s title 
certainly can be challenged, because the claimant’s 
title to the property attached is the issue in such a 
case and accordingly all the links in his title can 
be examined : (’14) 1 A. I. R. 1914 Cal. 380, Ap- 
proved. [P 203c] 

(w) Civil P. C. (1908), O. 21, Rr. 63 and 58- 
Suit under R. 63 is review of executing Court’s 
summary order on claim — It is continuation ot 
claim proceedings in different forum. 

A suit under O. 21, R. 63 is in essence a review 
of the summary order passed by the executing 
Court on the claim : 35 Cal. 202 (P. C.), Bel. on. 

[P 202/] 

It is a mere continuation in a different forum of 
the claim proceedings : (’39) 26 A. I. R. 1939 Pat. 
138, Bel. on. [P 202/] 

(x) Civil P. C. (1908), O. 21, R. 63 — Suit 
under R. 63 by decree- holder or claimant — 
Judgment-debtor is not necessary but only pro- 
per party. 

The judgment-debtor is not a necessary but only 
a proper party to a suit under O. 21, R. 63 where 
the plaintiff is the decree-holder : 28 All. 41, Bel. 
on. [P 202/] 

The judgment-debtor is not a necessary party even 
when the unsuccessful claimant is the plaintiff: (’34). 
21 A. I. R. 1934 Mad. 587, Bel. on. [P 202^] 

(y) Civil P. C. (1908), O. 21, R. 58 — It is 
doubtful whether judgment-debtor’s reversioner 
can prefer claim under O. 21, R. 58 (Queere). 

A reversioner has no interest in procsenti in the 
property. He lias only a spes successions. Whether 
such a remote interest would enable the judgment- 
debtor’s reversioner to prefer a claim under O. 21, 
R. 58 is doubtful. [P 203a] 

(z) Fraud — Decree — When can be set aside 
on ground of fraud. 

Falsity of the claim by itself is not enough to set 
aside a domestic judgment on the ground of fraud. 
To set aside a decree on the ground of fraud the 
fraud alleged must bo actual, positive fraud, a 
meditated and intentional contrivance to keep the 
parties and the Court in ignorance of the facts of 
tho case and the decree sought to he set aside must 
be obtained by that contrivance : (’40) 27 A. I. R. 
1940 Cal. 4S9, Bel. on. [p 2036] 

(aa) Costs — Suit dismissed — It is wrong to 
award costs to plaintiff against contesting de- 
fendants. 


W hen a suit is dismissed it is wrong to award 

costs to the plaintiff again >t the contesting defen- 
dants. j-p 2046 -j 

(bb) Mahometan law— Wakf— Phrase “Kar- 
i-khair” — Meaning of — It is entirely different 
from word “dharam” in Hindu will. 

iho nearest English rendering of the expression 
kar-i-khair” would bo “works of charity.” The 
connotation of “Kar-i-khair” includes almsgiving, 
or liberality to the poor. £p 212rt] 

lho phrase “Kar-i-khair” in a wakfuaina is 
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entirely different from the word “dharam” as used 

* in a Hindu will. (1876)1 C.P.D.374, Rel.on. [P 2 127i] 

(cc) Mahomedan law— Wakf— Cypres doctrine 
explained. 

The principle underlying the doctrine of cypres 
Ib deeply rooted in Muslim law. Under English law 
expressions which are too wide (such as ‘philan- 
thropic* or ‘benevolent purposes’) by their vagueness 
and uncertainty make the whole bequest invalid. 
Under Muslim law, if the wider expression includes 
purposes which are valid objects of wakf, the valid 
objects prevail, the rest are rejected : the wider 
expression is cut down and given effect to only to 
the extent to which it includes valid objects of wakf. 
Where a clear charitable intention is expressed in 
the instrument of wakf, it will not be permitted to 
fail because the objects, if specified, happen to fail, 
but the income will be applied for the benefit of the 
b poor or to objects as near as possible to the objects 
which failed. [P 213c, d] 

(dd) Mahomedan law — Wakf — Mutwalli — 
Remuneration — Whether wakif’s salary as 
mutwalli is larger than that fixed by him for 
succeeding mutwallis — It is doubtful whether 
amount which succeeding mutwallis were to take 
as beneficiaries can be considered ( Qucere ). 

In deciding the question whether the settlor as 
mutwalli has fixed as his salary a larger amount 
than he has fixed as salary of the succeeding 
mutwallis, it is doubtful whether the amount which 
the succeeding mutwallis are to take by way of 
salary can be added to what they are to take as 
beneficiaries under the wakf : (’33) 20 A.I.R. 1933 
Oudh 107, Doubted. [P 194c] 

(ee) Mahomedan law — Wakf — Objects must 
c be indicated with reasonable certainty. 

The objects of a wakf must be indicated with 

* reasonable certainty; if they are not, the wakf will 

be void for uncertainty. But it is not necessary 
that the objects should be named. [P 212a] 

Sir Sped Wazir Hasan , Moulvi Zahur Ahmed , 
C. S. Saran , Dr. Sen Gupta, Amiruddin 
Ahmed, Rakhal Gh. Basic and Puma Chan- 
dra Bose (in 230), Panchanan Chose. A. G. 
MuJcherjee, Satyendra Nath Ghosc and Manx- 
moy Ghose (in 25 and 26) — for ApjH mts. 

Khurshed Hussain, H. L. Clueckerbutty, Provash 
Chandra Bose, Kshetra Mohan Chatter jee, 
S. Ibni Imam (in 239, 25 and 26), P. Ghose, 
Satyendra Nath Ghose, Diptendra Mohan 
Ghose, Sarojendra M. Roy Choudhury , Naren- 
dra Nath Mitter (in 239), Sir Sped Wazir 
j Hasan, Moulvi Zahur Ahmed , C. S. Saran, 
a Mahendra K. Ghose, Rakhal Chandra Bose 
and Sachindra Chandra Das Gupta (in 25 
and 26) — for Respondents. 

R. C. Mitter J. — Prince Qamar Qadar 
Mirza Mohammad Abed Ali Bahadur, here- 
after called the Prince, a muslim governed 
by the Shia law died on 3lst January 1919 
leaving him surviving his wife Shah Banu 
Amir Begum, a son Mirza Mohammad Syed 
Ali and a daughter, Nawab Zinat Ara Zinab 
Begum alias Juhi Begum as his heirs. His 
widow, Amir Begum died in 1928 leaving 
her son Mirza Mohammad Syed Ali and her 
daughter Juhi Begum as her heirs. The Prince 
in his old age was infatuated with a mistress 


of his named Shaheba Khatoon in whose 
favour he executed a lease for a term of ten 
years on 12 th July 1916. That lease comprised 
twenty eight items of immovable property 
in the suburbs of Calcutta but mostly within 
the local limits of the Calcutta Municipal 
Corporation. By its terms Shaheba Khatoon 
undertook to pay the Prince a clear sum of 
Rs. 500 as rent per month. This lease was in 
supersession of an earlier lease which the 
Prince had executed in her favour for the 
selfsame properties under which Rs. 1500 was 
payable as the net monthly rent. On 14tk 
June 1917, the Prince executed a wakfnama 
(Ex. R-A 38) which covered those twenty- 
eight items of immovable property included / 
in Shaheba Khatoon’s lease and eleven more 
items of immovable property. The principal 
question involved in these three appeals is 
the validity of this wakf. By this wakfnama, 
the Prince appointed himself the first mut- 
walli and his son Mirza Mohammad Syed 
Ali his successor to that office. His daughter 
Juhi Begum is the central figure in these 
litigations. 

Juhi Begum married Humayun Kadar, on 
whose death in March 1918 she became a 
widow. She married again on 20th Decem- 
ber 191S and her second husband’s name is 
Nawab Hashem Ali Khan. On the allegation $ 
that her first husband Humayun Kadar had 
undertaken to pay her a dower (den-mohar) 
of twelve lacs of rupees she purported to 
assign her claim thereto for an alleged con- 
sideration of rupees one lac to one Hashem 
Ibrahim Saleji on 28th September 1918. Saleji 
instituted a suit in the original side of this 
Court (no. 1515 of 1918) against her and 
the other heirs of her deceased husband 
Humayun Kadar on 6th December 1918 to 
recover the said amount of rupees twelve 
lacs (plaint Ex. H-A 319). Saleji became an 
insolvent in December 1921. The Official 
Assignee of Calcutta in whom the estate of 
Saleji had vested on his insolvency got him- 
self substituted in Saleji’s place and conti- 
nued the suit. As in her deposition in that 
suit Juhi Begum took up the position that 
she had before - her conveyance to Hashem 
Ibrahim Saleji relinquished her claim to the 
dower in favour of the other heirs of her 
deceased husband, the plaint was amended 
at the instance of the Official Assignee who 
then prayed for a decree for the sum of 
rupees one lac with interest against Juhi 
Begum only on the ground that he was enti- 
tled to recover the same as there was a failure 
of consideration. The plaint was amended 
and he obtained an ex parte decree against 
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a Juhi Begum for the sum of Rs. 1,28,266-2-8 
and costs on 21st August 1923 (Ex. I-A 843). 
Khatija Bibi, the wife of Saleji purchased 
this decree from the Official Assignee for 
R3. 3000. She had this decree transferred to 
the Court of the District Judge, 24-Parganas 
and applied for execution of the same by 
attachment and sale of one- third share in 
the properties now in suit on the ground 
that Juhi Begum had inherited the same 
from her father the Prince and her mother, 
Amir Begum, who in turn had inherited a 
share therein from the Prince. As those pro- 
perties were included in the Prince’s wakf- 
nama (Ex. R), Mirza Mohammad Syed Ali 
' b preferred a claim to them as mutwalli. The 
said claim of Mirza Mohammad Syed Ali 
was allowed by an order of the executing 
Court dated 15th February 1930. Title Suit 
No. 8 of 1931, later numbered as Title Suit 
No. l of 1934, was instituted under the provi- 
sions of 0.21, R. 63, Civil P. C., by Khatija 
Bibi on 12 th February 1931. Mirza Moham- 
mad Syed Ali and Juhi Begum were made 
defendants. Both of them died during the 
pendency of that suit and their heirs were 
brought on the record. The main defonce of 
Mirza Mohammad Syed Ali was that the 
Prince had made a wakf which comprised 
c the properties sought to be attached by 
Khatija Bibi and so Juhi Begum had not in- 
herited any share thereof through her father 
the Prince or her mother Amir Begum. The 
learned Subordinate Judge upheld the wakf 
and dismissed the suit. Khatija Bibi has 
preferred the appeal, being No. 26 of 1936 
against that decree and Nawab Hashem Ali 
Khan has filed a memorandum of cross-ob- 
jection. 

On 30th January 1931 Juhi Begum insti- 
tuted suit No. 17 of 1931, subsequently num- 
bered 2 of 1934 against her brothor Mirza 
Mohammad Syed Ali. She claimed ono-third 
^ sliaro in properties which had belonged to her 
father, the Princo but which had boon in- 
cluded in the wakfnama on the allegation 
that the wakfnama was invalid and that 
she had inherited tho same from her father 
and mother. She claimed partition, in tho 
alternative for recovery of possession. This 
suit has been complicated by later events 
which I will recite later on. Mirza Moham- 
mad Syed Ali’s dofence was that tho proper- 
ties claimed in this suit had boon made wakf 
by tho Prince and ho was tho mutwalli. 

Thus tho validity of tho wakf is also tho 

* 

principal question in this suit. Juhi Begum 
died on lGtli April 1931, leaving her second 
husband Nawab Ilashem Ali Khan and her 


brother Mirza Mohammad Syed Ali as her 6 
heirs. Shortly before her death she purport- 
ed to convey all her rights in the properties 
in suit to Mamuda Bibi, a daughter of 
Saleji, by a conveyance dated 17th February 
1931 (Ex. 7-B 610). On the basis of the said 
conveyance Mamuda Bibi applied to be sub- 
stituted as plaintiff in the place of Juhi 
Begum in the suit, but before the said ap- 
plication could be heard Juhi Begum died 
and her husband Nawab Hashem Ali Khan 
was substituted in her place. Nawab Hashem 
Ali Khan later on filed an objection to 
Mamuda Bibi’s application for substitution 
wherein he challeged her conveyance, but in 
spite of his objection the learned Subordi- * 
nate Judge added Mamuda Bibi as co- plain- 
tiff 2 leaving the matter of the validity of 
the said conveyance to be determined at the 
final hearing of the suit. (Order No. 26 dated 
23rd November 1931-C 70.) This order which 
had the effect of allowing a plaintiff to raise 
an issue against his co-plaintiff has unneces- 
sarily enlarged the scope of the suit. Later 
on, an assignee from Nawab Hashem Ali 
Khan, Syed Ashiq Hossein, was added as 
co-plaintiff 1 (a). The learned Subordinate 
Judge found Mamuda’s conveyance (Ex. 7) 
to be binding on Juhi Begum, but as he up- 
held the wakf he dismissed this suit also. 9 
Mamuda Bibi, and Nawab Hashem Ali and 
Syed Ashiq Hossein have preferred two inde- 
pendent appeals which are Nos. 25 of 1936 and 
239 of 1935 respectively. Mirza Mohammad 
Syed Ali’s legal representatives (he having 
died while the suit was pending in the lower 
Court) who are the respondents have filed 
memoranda of cross-objections in First Ap- 
peals Nos. 25 and 26 of 1936 relating to costs. 
Tho common question in all three appeals 
relates to tho validity of the Prince’s wakf 
and if that wakf is upheld all the three 
appeals will have to be dismissed. I will ac- 
cordingly take up that question first. 

Sir Wazir Ilasan appearing for the ap- 
pellants in Appeal No. 239 of 1935, namely 
Nawab Hashem Ali Khan and Syed Ashiq 
Hossein and Mr. Panchanan Ghose appear- 
ing for Khatija and Mamuda Bibi have chal- 
lenged the wakf on tho following grounds 
only : 

(1) 'The wakf deed is a fictitious one — 
never intended to bo acted upon by tho 
Prince and was not in fact acted upon by 
him. 

(2) It is at any rate invalid under tho 
Shia law ; (a) because the wakif, the Prince, 
created an interest in himself ; (b) because 
(i) tho appropriation was postponed to a 
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future date, namely, till the expiry of Sha- 
1 heba Khatoon’s lease; and (ii) because the 
appropriation of 2/lOth given as allowance 
to the “heirs” of the wakif was postponed 
till the Prince’s death; (c) because the land- 
lord’s reversion which was in the Prince 
after the execution of the lease in favour of 
Shaheba Khatoon cannot in law be the sub- 
ject-matter of a wakf; (d) because the whole 
of the income was not appropriated as a 
provision for a reserve fund was made ; 
(e) because no substantial concurrent gift to 
charitable or pious objects had been made in 
the wakfnama; and (f) because no change of 
possession followed the execution of the 
*> wakfnama. 

(3) The wakf has not been made valid by 
the Wakf Validating Act (6 of 1913); (a) be- 
cause it is otherwise invalid under the Shi a 
law; (b) because the ultimate gift to charity 
(3/lGth of the net income is too small); 
(c) because the ultimate gift to charity is 
more remote than allowed by the said Act; 
{d) because the proviso to S. 3 of the Act has 
not been complied with, as the ultimate gift 
is not valid in law, the charitable and pious 
object not being specified by the wakif ; 
(e) because of para. 8 of the wakfnama where 
provision has been made for persons other 
<• than the family, children or descendants of 
the wakif. 

Mr. Panchanan Ghose has urged an addi- 
tional point, namely : (4) That the wakf is 
invalid as the wakfnama had been executed 
by the Prince under the undue influence of 
Shaheba Khatoon. I will first deal with 
points (1), 2 (f) and (4) as they involve con- 
troversies on questions of fact. It may be 
accepted that Shaheba Khatoon had ac- 
quired great influence over the Prince and 
had exercised that influence to her own ad- 
vantage. She had succeeded in inducing the 
Prince in his old age to desert his wife, to 
leave his family house and to live with her 
d in a separate house. It may also be taken as 
established that she had designing people as 
her advisers and her object was to fleece the 
Prince. She had succeeded in getting a lease 
for ten years from the Prince of bulk of his 
valuable properties at a grossly inadequate 
rent and had also succeeded in getting the 
Prince’s Government promissory note of 
more than one lac of rupees (possibly of two 
lacs) endorsed in her favour. It may also be 
that she got a large portion out of the 
Prince’s monthly pension of Rs. 4000. But 
there is no reliable evidence to show that 
she had any hand in the execution of the 
wakf. The oral evidence on the point, as for 


instance of Abdul Quaem (C. 375) is unreli- 
able. The wakfnama did not confer any 
benefit on her. The execution of the wakf 
had the effect of checking her further inten- 
tions on the Prince’s properties, if her desire 
for enrichment had not been already satia- 
ted. I do not see any ground for holding 
either that the wakfnama had been executed 
at her request, or she had taken any part in 
respect thereto, far less for holding that it 
was executed through her influence, much 
less under influence, over the Prince. The 
execution of the wakfnama has been admit- 
ted by the appellants. They urge that the 
wakf is invalid as there was no change in 
the character of possession, the Prince con- 
tinuing to hold possession of the properties 
in the same manner as he was doing before 
the execution of the wakfnama. 

According to the conception of Shia law 
“wakf is a contract the fruit or effect of 
which is to tie up the original of a thing 
(corpus) and to leave its usufruct free” 
(Bailie Pt. II, p. 211) . The wakf property or the 
subject of appropriation (corpus) is transfer- 
red, so to become the property of the mow- 
koof alehi (persons on whom the settlement 
is made), for they have a right to the advan- 
tages or benefits (usufruct) to be derived 
from it. The contract is not rendered obliga- 
tory except by giving possession (Bailie II, 
p. 212 ), that is, the wakf is not completed 
unless either possession of the wakf property 
is delivered to the first beneficiaries or they 
are authorized to administer it or where the 
dedication is for the benefit of a number of 
persons a mutwalli is appointed and posses- 
sion is delivered to the latter. Where the 
wakif appoints himself the first mutwalli a 
change in the character of his possession 
from owner to mutwalli would fulfil the re- 
quirement of the rule. Application of the 
usufruct by him to the purposes of the v akf 
is the strongest evidence of such change but 
that is not the only method of proving the 
change of possession. Mutation of his name 
from malik or owner to mutwalli in respect 
of the properties of the wakf is another cri- 
terion to indicate the change of possession 
but mutation of name is not the only method 

of proof : G4 I. A. 15S 1 at p. 1GS. 

The effect of the entire evidence on the 

point must be considered. The question is 
pre-eminently a question of fact. Before 
dealing with the facts bearing upon this 
point and the point that the wakf was a ficti- 
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1 (’37) *4 A. I. R- 1937 P. C. 127 : 167 I. C. 884 : 
16 Pat 344 : 64 I. A. 153: 31 S. L. R. 310 (P. C.), 
Ali Zamin v. Akbar Ali. 
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tious one, never intended to be acted upon, 
° I will notice an argument advanced by Mr. 
Khursed Hossein appearing for the respon- 
dents. He says that if we came to the con- 
clusion that the terms of the wakfnama do 
not make it an invalid wakf under the Shia 
law, the wakf must be upheld as soon as it 
is proved that the wakfnama was duly exe- 
cuted by the Prince followed by change of 
the character of his possession and the ques- 
tion whether it was meant to be operative 
or not, in this case, where the wakf is chal- 
lenged not by the creditors of the Prince but 
by his legal representatives or those claim- 
ing in the right of the Prince, is not per- 
il tinent. His argument is that the document 
being in form, delivery of possession by the 
wakif to the mutwalli, or change in the 
character of his possession when he himself 
is the first mutwalli of the wakf, completes 
the wakf and vests the wakf properties in 
the moivkoof alehi under the Shia law. Only 
in the case where the wakf was made by the 
wakif with the intention of defrauding his 
creditors and had in fact defrauded them 
that it becomes a voidable wakf — a valid 
wakf till avoided by the creditors of the 
wakif in a suit framed under S. 53, T. P. Act. 
For supporting his broad contention so urged 
c he has relied upon the observations made in 
10 C. \V. N. *149" at pp. 484-485. This broad 
contention was repelled in 59 Cal. 402 3 4 at 
pp. 424-42G, whero those observations in 
10 C. W. N. 149 2 made by Woodrolhe J. were 
explained. To me it appears that the ques- 
tion has been set at rest by the Judicial 
Committee of the Privy Council in 35C.W.N. 
324 1 at p. 332. Facts can be examined for tho 
purpose of finding whether a deed of wakf 
(even when followed by delivery of posses- 
sion by the wakif to the mutwalli) had been 
executed without the wakif having any in- 
tention of divesting himself of his ownership 
and that his real intention was to utilize tho 
d document, should occasion arise, as a shield 
against claims against him which may ulti- 
mately affect his worldly possession. If tho 
facts establish that such was his intention 
the wakf will have to be declared invalid. 

As I agree with the conclusions of tho 
Subordinate Judge on both points l and 
2 (f) J will notice only the main items of 

2. (’0G) 10 C. W. N. 119, Kulsoom Bibi v. Golnm 
El ossein Cassini A riff. 

3. (’32) 19 A. 1. R. 1932 Cal. 93 : 133 I. C. 057 : 
59 Cal. 402 : 54 C. L. J. 80 : 35 C. W. N. 1159, 
Masmla Klmtun Bibi v. Muhammad Ibrahim. 

4. (’30) 17 A. I. R. 1930 P. C. 255 : 128 I. C. 047 : 
35 C. W. N. 324 (I*. C.), Mohammad Ali Moham- 
mad Khan v. Mt. Bismillah Regain. 


evidence from which I have come to the 
conclusion that the Prince changed the 
character of his possession from .malik to 
mutwalli of the wakf, that the wakf was not 
a fictitious one, intended to serve as a shield 
against the Prince’s creditors, and that it 
was in fact acted upon during his life-time. 

The Prince was a religious man and had a 
desire to make wakf in accordance with the 
traditions of his family. This desire he often 
expressed to his friends and relatives. He 
discussed the terms of the intended wakf 
about two years before the execution of the 
wakfnama in question and took legal opi- 
nion. Mr. Unsud Dowla is one of the wit- 
nesses who gives material evidence on these / 
points, and he is supported by the evidence 
of the members of the royal family. Mr. 
Unsud Dowla is a respectable person who 
held positions of responsibility and honour 
in public life. He has been believed by the 
learned Judge and I see no reason why his 
statements should not be adopted. The 
Prince had conceived the- idea of making a 
wakf in 1915 or so according to this evidence. 

It is necessary to examine the financial 
position of the Prince in 1915 and in 1917 
when the wakf was created and to see if the 
Prince was so much pressed with tho burden 
of his debts as to lead us to the inference g 
that the creation of tho wakf was a plan 
designed upon to shield his properties from 
creditors. 

There is no definite evidence as to whe- 
ther the Prince was indebted to any person 
in 1915, save and except to his wife Amir 
Begum for her dower. Tho circumstances 
rather point to the fact that he was not in 
debt to any outsider, for it is proved that 
he had at about this time Government pro- 
missory notes of tho face value of more than 
one lac of rupees which he subsequently en- 
dorsed to Shaheba Khatoon. Ho became 
intimate with Shaheba Khatoon in 1914 or ^ 
so and from that time tho Prince became 
gradually indebted. It would bo a safe con- 
clusion to make that in 1915 the Prince was 
fairly solvent, with no appreciable amount 
of debt and that probably the only person 
who had a legal claim for money against 
him was his wife who was not at that time 
particularly anxious to demand her dower 
or enforce her claim, whatever may be tho 
amount of her doweiv Possibly, Rs. 12,50,000 
was a notional figure, if it was at all the 
figuro fixed for her dower, named not with 
a view to payment but for the purpose of 
indicating the family prestige and dignity of 
the husband and tho wife. 1 make these ob- 


1942 Hashim Alt Khan y. Hamidi Begum ( B. C. Mitter J.) Calcutta 189 


servations, for the suit which she instituted 
later on against her son Mirza Mohammad 
Syed Ali in which she claimed Rs. 12,50,000 
as dower money due to her, was ultimately 
withdrawn by her and was compromised by 
Mirza Mohammad Syed Ali with her creditor 
Haji Allabux for Rs. 35,000 only (Ex. l (a), 
B. 446 and 449.) Thus, the Prince was not 
heavily involved in 1915 when he conceived 
the idea of making a wakf and made preli- 
minary preparations. In June 1917, about the 
time when he executed the wakf he was in- 
debted to the following persons : (a) Prince 
Babar and others who had recovered a per- 
sonal decree against him ; (b) Mr. Rose ; 

& (c) Mr. and Mrs. Remfry; (d) Amir Begum, 
his wife, for her dower. 

Leaving aside the claim of Amir Begum, 
the amount due to the other three creditors 
was about Rs. 50,000: see Ex. 14 G. 12 and 28-A. 
385. There is no evidence that any of those 
creditors or Amir Begum had either demand- 
ed their dues or had put pressure upon the 
Prince before the execution of the wakf on 
14th June 1917. Amir Begum only sent a 
letter of demand four days after the execu- 
tion of the wakf (Ex. 11- A. 74). It has not 
been proved that an earlier letter of demand 
dated 2nd June had been sent on her behalf 
c (deposition of Mr. Satya Ranjan, C. 406). Mr. 
and Mrs. Remfry filed an application in 
insolvency against the Prince in 1918. The 
Prince was adjudicated an insolvent on 23rd 
July 1918 but later on the said adjudication 
was annulled by the Prince paying up his 
creditors in full by utilizing some of the 
Government promissory notes which he had 
previously endorsed in favour of Shaheba 
Khatoon. It appears to me that the Prince 
was not actuated with an intention to de- 
fraud his creditors by creating a fictitious 
wakf. He had conceived the idea of making 
a wakf when he was not involved in debts 
, to outsiders. He did not make the wakf in a 
a hurry or in secret. He discussed its terms 
with friends and relatives for a consider- 
able time and had executed the instrument 
openly, making one of his creditors who had 
obtained a decree against him (Prince Mirza 
Ibrahim Ali) an attesting witness. 

It appears to me that on hearing of the 
wakf some of his creditors became nervous 
and for the purpose of realizing their money 
with the least amount of trouble they banked 
upon the prestige of the Prince and so took 
recourse to insolvency proceedings, with the 
hope, which was actually fulfilled, that the 
Prince would pay them from the resources 
at his disposal to save his name and prestige. 


The account books of Prince’s time have not e 
been produced but from that fact alone I 
cannot infer that the income of the properties 
made wakf was not applied by the Prince to 
the objects of the wakf, or infer that he never 
intended the wakf to be a real one. He was 
at the time of his death living separate from 
the members of his family and with his mis- 
tress. On his death curator proceedings were 
taken and everything including the papers 
found at his residence was removed to Court. 

It has not been proved that during the last 
part of his life he kept regular account books 
or that these account books came to the pos- 
session of Mirza Mohammad Syed Ali after 
his death. The oral evidence is that he spent * 
money on the upkeep of the mosque and the 
Imambara and after the execution of the 
wakfnama the Imambara was run on a more 
lavish scale. These were the principal, reli- 
gious and pious objects of the wakf. 

The documentary evidence on the record 
establishes a change in the character of pos- 
session of the Prince after the execution of 
the wakfnama. The wakfnama' comprised 
thirty-nine items of immovable property. 
Three items were in Lucknow and of them 
two are untraceable. Regarding the remain- 
ing items at Lucknow the Prince’s name was 
not changed from owner to mutwalli in the 9 
Collector’s record. Two items were Daripin 
holdings in Kidderpore. In respect thereof 
there was also no mutation. The rest were 
immovable properties within the jurisdiction 
of the Calcutta Municipality. There are rules 
in chap. 5 of the Assessment Manual of the 
Calcutta Municipal Corporation for the muta- 
tion of names. The procedure according to 
those rules has been described in the evidence 
of Hari Santosh Chatter jee (c. 280). Under 
the Municipal Act then in force, assessment 
of taxes was revised by the municipality at 
intervals of five years, and for each period 
of assessment one set of assessment registers ^ 
were kept in which mutations made during 
the currency of that particular assessment 
were noted. The assessment registers for 
1913-1914 to 1918-1919 and 1914-1915 to 1919-1920 
as also other assessment registers of later 
periods have been proved (Ex. O series A -4). 
Those of the later period after 1919 are not 
material for the purpose of the question I am 
now discussing because they were of Syed 
Ali’s time. The official year begins on 1st 
April and ends on 3lst March of the follow- 
ing year. The assessment register of the 
year *19lS-19i9 would accordingly end on 3lst 
March 1919 and that of the year 1919-1920 
would end on 31st March 1920. The Prince 
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died on 3lst January 1919. Those assessment 
° registers show that the Prince’s name was 
changed from owner to mutwalli of the wakf 
estate, but neither the date of the mutations 
nor the dates of the applications on which 
mutation was made are noted in the regis- 
ters. Those applications have been destroyed 
under the rules. But having regard to the 
rules of the assessment manual, and the pro- 
cedure that has to be followed in making the 
mutations the applications for mutation must 
have been made by the Prince and that it 
must have taken a considerable time in 
noting the mutations on the registers. Those 
assessment registers ending either with the 
b official year 1919 or 1920 show' the Prince’s 
name was mutated from owner to mutwalli 
in respect of about nineteen items of pro- 
perty. I accordingly hold that the Prince 
had his name mutated as mutwalli in the 
records of the Corporation of Calcutta in 
respect of a considerable number of the 
properties included in the wakfnama. 

Shortly after the execution of the wakf- 
nama, the Prince wrote a letter to the Col- 
lector of 24-Parganas informing him, of the 
wakf. A certified copy of the wakfnama was 
enclosed with the letter (Ex. J 5- A 80). Later 
he offered to put into the safe custody of the 
c Collector the title deeds and other papers 
relating to the wakf properties (Ex. J 4-A 82). 
Certainly lie would not have so acted if he 
meant the wakf to be a fictitious one. He 
was a son of the late King of Oudh, and was 
drawing from the Collector a political pen- 
sion of Its. 4000 a month. In proceedings 
before the Court, in plaints, written state- 
ments filed by him and in his deposition 
given in Court, he openly declared that ho 
had made a wakf and was holding the 
properties comprised therein as mutwalli 
(Ex. II ( 1 ) - A 195; Ex. A 3 at 204-205, Ex. CC, 
A 298); in his capacity as mutwalli he also 
granted pottas to tenants (Ex. S. A-252, 
d Ex. K (i) 1-A 258). I accordingly hold that the 
Prince changed the character of his posses- 
sion from owner to mutwalli and the wakf 
was thus completed in law. The Sharaya- 
ool-Islam, the principal authority on t>hia 
law, enumerates four principal conditions 
of a wakf namely (l) those which relate to 
the mowkoof or thing appropriated; (2) those 
which relate to the wakif or the maker of 
the wakf; ( 3 ) those which relate to mowkoof 
alchi, or the beneficiaries and ( 4 ) those 
which relate to the wakf itself (Bailie Digest 
of Moohamedan Law part II p. 213 et. seq. 
Edn. 2). In these appeals we are concerned 
only with first and tho fourth conditions. 


The mowkoof or the subject-matter of the 
wakf must be (a) a substance, (b) the pro- 
perty of the appropriator, (c) capable of 
being used without being consumed and 
(d) capable of being delivered. These four 
subsidiary conditions follow from fundamen- 
tal principles of the Shia law. As a Shia 
wakf implies the transference of ownership 
from the wakif to the mowkoof alehi (bene- 
ficiaries) the transferor (wakif) must have 
the ownership, for he who has no title cannot 
vest title in another by his act. As a wakf 
must be perpetual the subject-matter must 
be such as may last for ever, one which 
must not be consumed by use. As in Shia 
law delivery of possession must be made the / 
mowkoof (property) must be capable of being 
delivered. This necessarily implies that the 
mowkoof must be a specified object (Ayn) 
and not indeterminate things (Deyn). As 
the carrying out of the object of the wakf 
would require money the mowkoof must be 
substance, that is, that which would yield 
income or profit. It would follow that all 
property which produces income or profits 
and which would not be consumed by use 
can be dedicated by way of wakf, except 
these which are expressly excluded by the 
Muslim jurists. The condition of delivery of 
possession in my judgment does not require 9 
that there should in all cases be physical 
delivery. The nature of the delivery would 
depend upon the nature of the subject and 
tho purpose for which the subject has to be 
applied according to the terms of the wakf- 
nama. 

A property which has been leased out at 
a rent cannot be possessed by the landlord 
in khas. Through receipt of rent he possesses 
the subject. If he grants a lease and there- 
after makes a wakf of such property he can 
transfer his possession to the mutwalli by 
asking tho lessee to attorn to tho mutwalli or 
by authorising the mutwalli to receive the ^ 
rent reserved by tho lease. That is the only 
way in which he can deliver possession to 
another. If the wakfnama directs tho income 
to bo utilised for the object of the wakf I do 
not see why the inclusion of a property 
previously leased out by tho wakif would 
render tho wakf invalid. If however he 
directs in the wakfnama that a mosque is 
to be built on site of the property so leased 
out before the creation of tho wakf or directs 
that property to bo used for a purpose which 
would require physical or khas possession of 
tho same the wakf would be invalid, for the 
appropriation would then be necessarily 
postponed till the determination of that 
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lease, or as has been said, would then depend 
* on U future contingency. It would he void 
on the ground of non-fulfilment of one of 
the principal conditions which relate to the 
wakf, that is of the fourth condition which 
I will notice and examine hereafter. In fact 
the Muslim jurists recognize that a property 
which is subject to a lease in favour of a 
third person can be made the subject-matter 
of a wakf (Ameer Ali’s Mohamedan Law 
Vol. I p. 184 Edn. 3). This is also the view 
expressed in 49 Cal. 477° at p. 483. Before the 
determination of the lease the lessor’s profits 
would be appropriated to the purposes of the 
wakf and would enure to its benefit, and 
& after determination of the lease the profits 
which had been intercepted by the leases 
would automatically enure to the benefit of 
the wakf by way of accretion. This in my 
judgmept is the meaning of the passage at 
p. 563 Vol. I of Bailie’s Digest of Mohamedan 
Law (Edn. 2), when it is said that “after the 
expiration of the term (of the lease) the land 
would revert to the purposes to which it 
was appropriated.” I cannot therefore give 
effect to point 2 (c) raised by the appellants. 

The fourth principal condition of a wakf, 
conditions which relate to the wakf itself 
requires (a) that the wakf must be perpetual, 
c (b) absolute and unconditional, (c) that 
possession must be given of the mowkoof 
(subject-matter) and (d) that the mowkoof 
must be entirely taken out of the wakif or 
the appropriator himself (Bailie, Digest of 
Mohamedan Law Part 2 p. 218, Edn. 2). Thus 
when a man makes a wakf for an object 
which must necessarily cease with the efflux 
of time the wakf would be void on the 
ground of non-fulfilment of condition (a). 
A.I.R. 1935 ALL. 856° affords an illustration 
in this respect. One of the grounds on which 
the wakf in question there was pronounced 
to be void was that the dedication of the 
d bulk of the income was not in perpetuity. 

The bulk of income was given for the main- 
1 tenance of named individuals, and there was 
no gift over to the poor or to other objects 
of charity of a permanent nature. It is for 
the fulfilment of condition (a) that in a 
wakf-alal-aulad there must be an ultimate 
gift for the poor, for the poor as a clas9 must 
necessarily exist till eternity, or to religious, 
pious or charitable purpose of a permanent 
character. 

5. (’22) 9 A.I.R. 1922 Cal. 429 : 67 I. C. 77 : 49 

Cal. 477 : 34 C. L. J. 444 : 26 C. W. N. 749, 

Jinjira Khatoon v. Mohammad Fakirulla Mia. 

6 . (’35) 22 A.I.R. 1935 All. 856: 156 I. C. 609, Mt. 

Latifunessa v. Najimuddin Shah. 


The meaning of condition (b) is that the e 
appropriation must be of immediate effect 
and cannot be postponed or be made to 
depend upon a future event, whether it is - 1 

likely or possible to occur or even which is 
certain to occur. Thus, where a wakf is 
created by a deed, the appropriation must 
be from the date of the execution of the 
deed, the time from which the deed operates. 

The cases have gone even to this extremity 
that if it is provided that the wakf would 
take effect from the date of registration of 
the deed, the wakf would be void, as some 
appreciable time must elapse between execu- 
tion of the deed and its registration: 24 ALL 
231. 7 It is now recognized that a Shia can / i 

make a wakf by will (30 I. A. 94. 8 ) This im- 
plies a postponement of the appropriation 
till the death of the wakif. But even in the 
case of a wakf created by will the appropria- 
tion cannot be postponed to a period later 
than the death of the wakif. In 65 I. A. 198° 
at p. 211 the Right Hon’ble Sir George 
Rankin observed thus : 

On the other hand, a direction that the property 
should become wakf after the death of a person 
surviving the testator is contrary to the principles 
applied by the Shia law to dedications inter vivos. 

‘If one should say I have appropriated when the 
beginning of the month has come . . . the appro- 
priation would not be valid’ (Sharaya-ool-Islam g 
Bailie Vol. II, 218). Their Lordships recognize that 
the decision in 30 I. A. 94,8 which permits a Shia 
to create a wakf by will, is itself a mitigation of the 
rigour of this principle, but they are not of opinion 
that the principle is abrogated for all purposes in 
the case of a testamentary disposition, nor do they ; 

think that it can be confined to cases where the 
passing of the property to the endowment is made 
to depend upon an event which is problematical as 
well as future. 

In my judgment the Prince’s wakf has 
not violated this rule. I cannot find any- 
thing in its terms, the effect of which is to 
postpone the appropriation till after the ex- 
piry of Shaheba Khatoon’s lease. The in- 
come derivable from the lease, that is the ^ 
rent payable by Shaheba Khatoon, could 
have been applied from the time of the exe- 
cution of the wakfnama to the objects of the 
wakf. On the expiry of Shaheba Khatoon’s 
lease the additional income accruing from 
those properties would automatically become 
available for the objects of the wakf. I can- 
not therefore uphold contention 2 (b) (i) of 

7 . (’02) 24 All. 231 : 1902 A. W. N. 32, Syeda Bibi 

v. Mughal Jan. 

8. (’03) 25 All. 236 : 30 I. A. 94 : 6 Sar. 397 (P.C.), 

Baker Ali Khan v. Anjuman Ara Begum. 

9. (’38) 25 A.I.R. 1938 P. C. 184 : 174 I. C. 870 : 

65 I. A. 198 : 32 S. L. R. 749 : I.L.R. (1938) Lab. 

3S3 (P.C.), Mt. Ali Begam v. Badr-ul-Islam Ah 

Khan, 
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the appellants. Contention 2 (b) (ii) depends 
° upon what interpretation we would give to 
the words “heirs” used in para. 6 of the 
wakfnama. In my judgment the wakif meant 
by that word his children and their descen- 
dants and intended the 2/lOth to be distri- 
buted amongst them immediately from the 
date of the execution of the wakfnama in 
the proportion indicated in the Shia law of 
inheritance. To take an instance. He in- 
tended his son to take 2/3rd of the 2/10th 
and his daughter the remaining l/3rd of that 
fraction even while he was alne. I am 
fortified in this view by the phrase used in 
para 7 namely “three parts (instead of two 
e> as provided for in para. 6) shall be divided 
amongst my children according to the 
Imamia law.” Point 2 (b) (n) is accordingly 

overruled. o x 

I cannot also accept contention 2 (cl). 1 

do not see how the provision for a reserve 
fund can invalidate the wakf. The argu- 
ment that till the money of the reserve fund 
is actually applied for the purposes indicated 
in the wakfnama, e.g., those mentioned in 
paras. 2, 6 and 7 it would be in suspense — 
not appropriated — is in my judgment a 
falacious argument. The property (corpus) 
was appropriated from the date of the wakf- 
c nama. On what objects the usufruct of the 
property is to be applied is also indicated. 
The reserve fund money was to be applied 
for the improvement and extension of the 
wakf and in rebuilding the mosque and 
Imambara on certain contingencies. The 
benefit of reserve fund is to result to objects 
of the wakf. The income of the properties 
dedicated being trust money, so to say, any 
property acquired from a portion of the 
accumulated income of those properties that 
is the portion which goes to make up the 
reserve fund, would be impressed by the 
trust. The condition made by the Prince 
that immovable properties purchased from 
d the reserve fund aro “to be included in this 
wakf” does not in my judgment amount to 
an attempt on the part of the Prince to mako 
a wakf in future of those properties so to be 
acquired. Kven without that express state- 
ment the properties thus acquired would be 
wakf properties, accretions to the wakf. In 
my judgment the Prince was merely empha- 
sising by that statement made in that part 
of para. G what would havo been the normal 
effect in law. In 59 Cal. 402 3 a Division 
Pencil of this Court did not find anything 
wrong in the wakf when the wakif provided 
for acquisition of properties from out of the 
surplus income. The learned advocates for 


the appellants wish to distinguish that case # 
on the ground that that was a wakf created 
by a Sunni Mussalman and there was no 
express provision for a reserve fund. That 
may be so, but I do not see any valid dis- 
tinction on those grounds. 

In 64 I. A. 158, 1 which was the case of a 
Shia wakf, there was a provision for the 
creation of a reserve fund from out of the 
income of the dedicated properties, but not- 
withstanding that provision their Lordships 
of the Judicial Committee upheld the wakf. 
The contention of the learned advocates for 
the appellants would lead to the absurd 
result that a Shia wakf would be invalid 
because of what they call the rule of imme- / 
diate appropriation if the wakif does not 
direct by the wakfnama that every pice 
realised as income from the dedicated pro- 
perties should be spent immediately after 
receipt by the mutwalli on the objects of the 
wakf, at least in those cases where the terms 
of the wakfnama direct the mutwalli to 
spend at periodic intervals. If the Shia law 
in this respect is what has been urged before 
us by the learned advocates of the appel- 
lants many wakfs would be in danger of 
being destroyed, by reason of the properties 
included therein being sold for public 
changes in years of calamity and distress for g 
want of a reserve fund. The creation of a 
reserve fund to meet unforeseen events, or to 
preserve the wakf properties is a prudent 
act of management and I do not see why a 
provision in the wakf deed for such a reserve 
fund intended for preserving the wakf pro- 
perties, etc., would be the cause of the des- 
truction in law of the wakf itself. If there 
was an express provision in the Shia law to 
that effect I would have been bound to fol- 
low it, but I am not prepared; where there 
is no such express toxt in the Shia law, to 
give so unreasonable an effect to what has 
been called in the argument of the appel- h 
hint’s advocates a necessary and logical 
deduction from the fundamental principles 
of appropriation in Shia law. I accordingly 
overrule ground 2 (d) also. The third sub-rule 
of the fourth principal rule which requires 
delivery of possession has already been dealt 
with in the earlior part of my judgment 
and I havo recorded my findings on tho 
question of fact, namely whether there was 
a change in tho character of the Prince’s 
possession. The fourth sub-rule has now to 
be discussed. It is that the “mowkoof” must 
be entirely taken out of the wakif or the 
appropriator. The wakif cannot “eat out of 
the wakf.” He cannot make ft settlement 
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upon himself or make it a condition that he 
should have to himself a part or whole of 
the usufruct of the dedicated property. If 
he does, the whole wakf is void. In the 

Sharaya-ool-Islam it is stated that if a wakif 
makes an appropriation for the poor and he should 
himself subsequently become poor, or for lawyers, 
and himself become a lawyer, there is no objection 
to his participating in its benefits : (Baillie Part II, 
page 219). 

This is not an exception to the rule that 
a wakif shall not eat out of a wakf but is 
not within that rule. An elaborate argument 
has been advanced before us by the learned 
advocates for the appellants on this passage 
of the Sharaya-ool-Islam and it has been con - 
6 tended before us that the Right Hon’ble Sir 
John Wallis by misreading this passage, has 
in 54 I.A. 33 10 misapplied it to a case where 
the wakif had expressly appointed himself 
as the mutwali and, in his capacity of mut- 
wali, had provided a remuneration for him- 
self qua mutwali which he had fixed for 
mutwalis generally. I will deal with this 
criticism of the decision in 54 I. A. 33 10 later 
on. It is lawful for a Shia wakif to appoint 
himself mutwali by the terms of wakfnama. 
Where he reserves by its terms no remu- 
neration for himself as mutwali the case is 
clear. Where he makes others mutwalis and 
c provides for payment of salary or remu- 
neration for mutwalis, and does not in 
express terms appoint himself the mutwali 
but he subsequently happens to become the 
mutwali, as for instance on a vacancy 
through appointment by the Court or by the 
appointing authority mentioned in the wakf- 
nama there is no objection to his taking the 
salary or remuneration that has been fixed 
in the wakfnama for mutwalis generally. 
This position has been admitted by the 
learned advocates for the appellants and 
' they say that this is the only effect of the 
analogy that can be drawn from the above 
mentioned passage of the Sharaya-ool-Islam. 
® Their argument is that the wakif cannot 
appoint himself the mutwali by the terms 
of the wakfnama and by its terms take as 
salary or remuneration in his capacity of 
mutwali, even though the amount of salary 
or remuneration be the same as has been 
fixed for mutwalis generally. In such a case, 
according to them the wakf, which by its 
terms authorizes him to take the remunera- 
tion or salary as mutwali would be void 
under the Shia law. 

The case of the wakif receiving benefit 

10 . (’27) 14 A. I. R. 1927 P.C. 2 : 99 I.C. 669 : 54 
I.A. 33 : 6 Pat. 259 (P.O.), Abadi Begum v. Kaniz 
Zainab. 
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out of the wakf qua mutwali is not dealt 0 
with in the Sharaya-ool-Islam. The subject 
has, however, been dealt with elaborately at 
pages 344 and 345 of the Jamaa-ush-Shittat 
(Teheran edition), a portion of which has 
been translated at pp. 416 to 418 to vol. l of 
Ameer Ali’s Mahomedan Law (Edn. 3), and 
at page 39 of Orwatul Osqua Vol. 1 Book 2 
(Haidari Press Publication). From the pas- 
sage of the Jamaa-ush-Shittat Mr. Ameer 
Ali has drawn the conclusion that the wakif 
can lawfully take the allowance fixed for 
mutwalis generally when he himself holds 
the office. This passage at 418 covers the 
case where the wakif becomes the mutwali 
under the express terms of the wakfnama, / 
that is, where he appoints himself as the 
mutwali, and also the case where without 
such appointment he subsequently happens 
to become the mutwali, as for instance by 
appointment by the Court or other appoint- 
ing authority. In 54 I. A. 33, 10 a Shia wakif 
appointed herself as the first mutwalli and 
fixed her remuneration as mutwalli at Rupees 
1500 a year. After her two mutwallis at a 
time were to function and the salary of each 
was fixed at Rs. 180 a year. At p. 39 of the 
report, Sir John Wallis expressed the appro- 
val of the statement of the law as made by 
the learned Subordinate Judge to the effect q 
that the wakif or settlor could, when he was 
himself to be the mutwalli, reserve as his 
allowance as mutwalli what had been fixed 
for mutwallis generally. The view expressed 
by Mr. Ameer Ali at p. 418 (Edn. 3) was ap- 
proved by him and that view was further 
supported on the ground that that case was 
no exception to the rule that the wakif can- 
not eat out of wakf but did not come within 
that rule at all, for, what the wakif would 
take would not be in the capacity of settlor 
but in another capacity altogether, namely 
in the capacity of a mutwalli. For support- 
ing the view, that the Muslim jurists them- 
selves recognize and maintain the distinction 
between two capacities that a wakif may fill, 
reliance was placed on that text of the 
Sharaya-ool-Islam which states that if an 
appropriation is made for the poor or for 
lawyers the wakif can participate if he him- 
self happens to become poor or a lawyer. The 
wakf in that case was declared void as the 
wakif did not change the character of his 
possession from owner to mutwalli and this 
was expressly made the ground for the advice 
tendered to His Majesty. In that case it was 
also pointed out that the wakf could not be 
supported on the ground that the wakif by 
fixing for herself as mutwalli a far larger 
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: allowance, which represented nearly the 

whole of the income (the wakf property being 
valued at Rs. 19,000 and the allowance was 
Rs. 1500 a year), than what had been fixed for 
the succeeding mutwallis, had indicated that 
she intended “to eat out of wakf” on the 
pretence that what she was to take out of 
the usufruct was her salary as mutwalli. 

The statement of the law made by the 
Right Hon’ble Sir John Wallis that it is 
lawful to the wakif to take as mutwalli such 
an allowance as had been fixed for mutwallis 
generally is no doubt an obiter dictum and 
it would not have been open to us to re- 
examine the statement of law thus made on 
b the principle formulated in 52 I.A. 398 11 at 
p. 417 but for the fact that their Lordships 
of the Judicial Committee reserved further 
consideration in case the question arose in 
future, as they had had not then the assis- 
tance from the judgment of the High Court 
on that point. In view of that reservation 
I hold that it is open to us to re-examine 
the question in view of the arguments ad- 
vanced before us. But after having listened 
to those arguments addressed to us in an 
elaborate form I am of opinion that the view 
expressed by Mr. Ameer Ali at p. 418, (Edn. 8) 
is the correct interpretation of the Shia law 
c on the point and in such a case, that is, 
where the wakif appoints himself the mut- 
walli with a salary or remuneration which 
he provides for all mutwallis generally, the 
wakf is not void under the Shia law. 

In G4 I.A. 158 1 the wakif appointed himself 
the first mutwalli with a salary which had 
been reserved for mutwallis generally. The 
Right Hon’ble Sir George Rankin noticed 
that fact and upheld the wakf. In dealing 
with the largo appropriations of money by 
the wakif ho expressed the view that his 
salary as mutwalli could bo sot off against 
the item of Rs. 17,000 shown in accounts as 
having been taken by the wakif personally. 
There is no doubt no discussion of the point 
in that judgment apparently because tho 
learned counsel appearing for tho respon- 
dent did not argue the point on tho view 
that the statement of tho law on the subject 
as made in 54 I.A. S3 10 was correct and could 
not bo challenged. In 8 Luck. 246 12 at p. 2 G 4 
that part of the judgment in 54 I.A. 33 10 
which dealt with the question of the wakif 
taking a part of the usufruct as his salary 

11. (’25) 12 A.I.R. 1925 P.C. 272 : 91 I.C. 370 : 52 
I.A. 398 : 28 O.C. 352 : 47 All. 883 (F.C.), Matn 
Prnsiul v. Nageswar Snhni. 

12. (’33) 20 A.I.R. 1933 Oiulh 107 : 141 I.C. 501 : 
8 Luck. 246 : 9 O.W.N. 750, Miiknbir Prasad v. 
Mustafa Qossoio. 


as mutwalli was analysed and explained. In 
that case the settlor had fixed as his salary 9 
a larger amount than he had fixpd as salary 
of the succeeding mutwallis, and it was held 
that that fact did not render the wakf in- 
valid as the amount which the succeeding 
mutwallis were to take by way of salary 
added to what they were to take as benefi- 
ciaries under the wakf, equalled or exceeded 
what the wakif was to take in his capacity 
of mutwali. Whether the benefits which the 
other mutwalis were to take in their capacity 
of beneficiaries could be taken into consi- 
deration in deciding that question is a point 
which may be open to doubt — and I doubt 
the soundness of that reason — but the fact / 
remains that when the case was carried in 
appeal to His Most Gracious Majesty in 
Council the Right Hon’ble Sir George 
Rankin, while reversing the judgment of the 
Chief Court of Oudh on other points, observed 
that 54 I.A. 83 10 had been rightly distinguished 
by that Court in 41 C. W.N. 988 13 at p. 940. One 
of the grounds on which the Judicial Com- 
mittee of the Privy Council were inclined 
to hold the wakfs to be invalid in 64 I.A. 8S la 
was that the remuneration reserved to the 
wakif as mutwali was not that which had 
been reserved for mutwallis generally but 
represented a sum which nearly swallowed g 
up the income of the dedicated properties, 
and was a cloak or pretence. 

Sir Wazir Hasan appearing for some of 
the appellants severely criticised the view 
expressed by Mr. Ameer Ali at vol. I, P. 418 
of his book on Mahomedan Law (Edn. 8) to 
the effect that the wakif can lawfully take 
the allowance fixed for mutwallis generally 
when he himself holds the office. He says 
that view is not supported by the Jamaa- 
ush-Shittat, but, on the other hand, is quite 
contrary to what has been stated as law in . 
that book of authority in a later passage 
which Mr. Ameer Ali did not translate. A 
translation of the omitted passage was sup- 
plied to us by him, but as there were disputes 
between the learned advocates appearing for 
tho appellants and the respondents on the 
correctness of the translation so supplied to 
us and as tho matter api>eared to us to be 
important we had a translation made by our 
Court Translator. As the translation supplied 
to us by the learned advocate for the appel- 
lants does not agreo with the translation 
made by the Court officer we have preferred 
to follow the translation made by the latter. 

13. (’37) 24 A.I.R. 1937 P.C. 174 : 168 I.C. 418 : 

31 S.L.R. 379 : 41 C.W.N. 938 (P.C.), Mababir 

Prasad v. Syed Mustafa Husain, 
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We have directed the Court translation to 
1 be put on the record. The passage (pp. 344 
and 345 of the Taheran edition) contains an 
involved discussion. A portion has only been 
translated in Mr. Ameer Ali’s book on 
Mahomedan Law at pp. 416 to 418 (Edn. 3). 
An analysis of the whole passage including 
what has been omitted in Mr. Ameer Ali’s 
book discloses that the following subjects are 
considered and answered : (I) Whether the 
wakif when he is the mutwali can eat out of 
the wakf. 

Answer — He can reserve to himself as 
mutwali what has been reserved for mutwalis 
generally. It makes no difference whether 
& he has made it a condition that he should 
become mutwali with a salary reserved for 
other mutwalis generally, or happens to 
become so. “The legality of the mutwali 
eating out of the wakf depends upon his 
quality as mutwali and not upon the fact of 
the wakif being the mutwali” . . . The 
reasons given in support of this answer are 
as follows : “The case is akin to the case 
where a wakf is created for the poor or the 
theologians and he himself (the wakif) be- 
comes poor or a theologian” — a case which 
shows that a distinction is recognised by the 
Muslim jurists between the two capacities 
c of the wakif, one as settlor and the other as 
a poor man or a theologian. The answer to 
the question is also sought to be supported 
by the author by invoking the principle 
underlying a case of another description. 
That case is that where a man makes a public 
wakf — for instance of a mosque or a tank — 
it is valid for the wakif to be benefited 
therefrom, 

for in a public wakf his primary object is to give 
benefit to the public and his own benefit therefrom 
is not contemplated and no condition is made fn 
that behalf because his object is the benefit of 
Musalmans and as a secondary object it necessarily 
follows therefrom that he should include his own 
food along with those of the Musalmans in general. 

d This illustrative case is brought in aid of 
the view that it is lawful for the wakif to 
receive as mutwali the same benefit out of 
the wakf as all mutwalis can take by^ the 
following line of reasoning, namely, The 
question of self qomes as subsidiary. The 
inclusion of himself as mutwali in the matter 
of profit comes as \ secondary and indirect 

issue.” J 

j Rider to the answer : — A wakif who is 
also the mutwali cannot take for himself 
anything he likes out of the usufruct of the 
wakf properties simply because he is the 
mutwali, for in that case the wakif does not 
in substance divest from him entirely the 


mowkoof (the subject-matter of the wakf) e 
but “makes himself a participant — a chief 
partner,” and for that reason the wakf is a 
nullity. 

(II) The precise scope of the rule that 
“when a wakf is created for the poor or the 
theologians (translated as lawyers by Baillie) 
the wakif can lawfully take if he becomes a 
poor man or a theologian” — the case used to 
support the first answer by way of analogy 
— is considered by the author parenthetically . 
His view is that the wakf would be valid 
whether the wakif was a poor man or a 
theologian at the time of the wakf or became 
so subsequently, but “whenever there is a 
condition of including oneself (the wakif) f 
amongst the poor is made,” the w*akf would 
be a nullity. The discussion in this part of 
the passage has nothing to do with the case 
of a wakif eating out as mutwali, but only 
with the case where he eats out as bene- 
ficiary. 

(III) The case of the wakif deriving bene- 
fit from the wakf as beneficiary in an in- 
direct manner which was used as another 
reason for supporting what I have called the 
first answer is then considered with a view 
to put proper limitations. It is not permis- 
sible for the wakif to do 'so in every case 
(save and except in case of public wakfs). As g 
for instance he cannot provide for his own 
maintenance or get any benefit on the osten- 
sible ground that it is charity. The argu- 
ment in support of this view as stated is that 
there is the definite rule that the wakif shall 
not derive benefit from the wakf and the 
absolute necessity for divesting the mowkoof 
from himself and this definite rule cannot 
be filtered away by reasonings and deduc- 
tions from the rule that a wakif can law- 
fully make it a condition that he should 
get benefit from the wakf in his capacity 
as mutwali. The analysis that I have made 
of the whole of the passage shows that it is ^ 
perfectly lawful for a wakif to reserve such 
salary for himself as mutwali which he pro- 
vides in the wakf deed for mutwalis gene- 
rally. This rule is not confined to the case 
only where he happens fortuitously to become 
the mutwali but where he makes it a condi- 
tion that he would be the mutwali and 
receive such salary as had been provided for 
in the wakfnama for mutwalis generally. I 
have not been able to find out what autho- 
rity as a jurist the author of the Orwatul 
Osqa — Syed Mohamad Karim Taba — Tabai, 
who describes himself as the last of the order 
of Ulemas, has in the sphere of Muslim 
law. So I do not place any reliance on the 
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a passage at p. 39 of that book for arriving 
at my decision. I simply quote the passage 
which runs thus : 

There is no difficulty if the wakif fixes from the 
income of the wakf properties a share as remunera- 
tion for towliat and in the case when the wakif 
constitutes the towliat for himself, till he is alive, 
then it is necessary for the wakif to take the fixed 
amount of remuneration, and in such a case this 
sort of wakf will not be regarded as a wakf on him- 
self, because of the faot that the mutwali is not 
“the object of the wakf,” rather he takes the share 
for the pains he undergoes in protecting, improving, 
giving on rent and supervising expenditure in res- 
pect of the wakf like other paid servants. And it 
may also happen that 'the wakif may set apart his 
share of profit as (remuneration of the mutwali); 
and in fixing this remuneration of the mutwali, the 
b matter lies in the hands of the wakif — it may be 
small or large. And it is not necessary that this 
share be the exact wages of the mutwali (in propor- 
tion to his labour); rather it is allowed that the re- 
muneration be more than the exact wages, specially 
when the wakif has set apart the share of the 
mutwalis. In such circumstances it is allowed to 
him to fix remuneration of towliat for himself in 
the first stage as 9/10 share of the profits and 
l/10th of the profits for the objects of the wakf 
(mowkoof alehi) or in the second stage, to fix for 
those (mutwalis) coming after him in the reverse 
ratio. And this will not be taken as a wakf for the 
wakif himself, on the basis of the general notion, 
because the general notion cannot hold good in the 
face of reason on which I hold the above opinion 
against the conjectures of the Muhaqiq Qumil “(the 

learned man of Qumi).” 
c 

The author was here differing from 
another jurist, the learned man of Qumi, not 
on the proposition he had formulated in the 
first part of the passage but on the further 
proposition stated in the second part of the 
passage, namely whether it is lawful to the 
wakif to reserve more or even the bulk of 
the incomo as his remuneration when he is 
the mutwali, than what he allots to his 
successors in the office of mutwali. Who is 
meant by him to be Muhaqiq Qumi I cannot 
ascertain. Ho wns a jurist who resided in 
Qumi in Persia; not certainly the author of 
the Sharaya-ool- Islam who was known by 
d the namo of Muhaqiq (the learned), for tho 
author of Sharaya-ool-Islam was an in- 
habitant of Arabia and not of Persia. 

Even if by tho words “Muhaqiq Qumi” he 
referred to the author of the Sharaya-ool- 
1 slam tho point is not of much importance 
in the case before us, becauso tho difference 
of the author of the Orwatul Osqua was on 
a point where tho wakif had rosorved for 
his salary as mutwali much more than what 
the wakfnama gave to his successors- in- 
office as their remuneration. I accordingly 
answer tho point of law involved in the 
point 2 (a) in the following manner. A 
wakif can appoint himself mutwali by tho 


terms of the wakfnama and make it a con- 
dition that he should receive an amount of 
remuneration which mutwali generally are 
to receive under the terms of the wakfnama. 
The wakf would not be void if such a con- 
dition is made. By the wakf the Prince 
appointed himself the first mutwali for his 
life, or as long as his health would permit. 

His son Syed Ali was to come in next after 
him as mutwali and mutwaliship was to 
continue in the line of the descendants of 
Syed Ali. If that line became extinct then 
the mutwaliship was to devolve on such 
male members of the family of Prince who 
may be capable. The mutwalis falling with- 
in these categories will hereafter be called / 
the first class of mutwalis. If none coming 
within the first class be alive the mutwali- 
ship was to devolve on a suitable male per- 
son of the line of the Prince’s father, Shaha 
Wajid Ali. If none of that line be existing, 
then a man of high family whom the pro- 
minent Shiahs residing in Matiabruz, Cal- 
cutta and in the suburbs of Calcutta may 
elect would be the mutwali. Mutwalis com- 
ing within these categories will be designated 
as falling within the second class of mut- 
walis. The remuneration of the mutwalis 
falling within the first class, which inoluded 
the Prince, was fixed at 5/lOths of the net 9 
income and those falling within the second 
class at 2/ioths of the net income. As the 
possibility of having mutwalis of the second 
class was very remote for the Prince had 
many children and descendants of his chil- 
dren, though only a son and a daughter 
survived him, I must consider the remunera- 
tion fixed for the first class of mutwalis to 
be the remuneration of mutwalis generally 
for tho purpose of the rule. Moreover, I 
would hold that the rule which requires 
that the wakif qua mutwali cannot reserve 
to him a salary or remuneration more than 
what has been fixed for mutwalis generally, ^ 
means that he must not make a distinction 
in his favour between himself and other 
mutwalis following him. The fact that two 
classes of mutwalis were contemplated with 
different scales of remuneration would not 
in my judgment make any difference. 

Moreover, oven if tho remuneration fixed 
for the second class of mutwalis be taken for 
the purpose of the rule to be the remunera- 
tion fixed for mutwalis generally I do not 
see how that rule has been infringed in this 
case, for tho Prince would receive an amount 
much less than what would bo received by 
tho second class. At the time of wakfnama 
ho was about 07 years old. He was not in 
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good health. He was ailing off and on from . 
1914 and had a stroke of paralysis in 1915 
(ExS. 27 (b), 27 and 27 (c), A-33-35). It could 
not have been expected that he would live long 
after the execution of the wakf. In the wakf 
thirty nine items of immovable property had 
been included. Of these, twenty eight (the most 
valuable of the Prince’s properties) had been 
included in Shaheba Khatoon’s lease of 12th 
July 1916. Rent of Rs. 6000 a year was pay- 
able under that lease. The lessees profits 
were considerable — much more than rupees 
12,000 a year, for the previous lease in 
favour of that favoured mistress was 18,000 
a year. We do not know what the income 
b from the remaining eleven items of pro- 
perties was. Of those, eleven properties one 
was the family dwelling house, which yield- 
ed no income; three were small properties 
at Lucknow — a grove and two other small 
plots of land which were untraceable. There 
were besides two small Daripin holdings. 
This leaves six items of possibly income 
bearing property which had not been inclu- 
ded in Shaheba Khatoon’s lease. The Prince 
was not expected to survive Shaheba’s lease 
which would expire in 1926. The income till 
the expiry of the lease would be Rs. 6000 
plus the income of at most the aforesaid six 
c items of property and the Prince was to get 
half of that income as the remuneration for 
the mutwalliship. The evidence discloses 
what the income would have been on the 
expiry of Shaheba Khatoon s lease. After the 
expiry of that lease when the parcels demised 
by the said lease came into the khas posses- 
sion of Syed Ali as mutwalli, Sundermall 
Johar Mull offered a selami of Rs. 40,000 and 
a net annual rent of Rs. 30,000 rising to 
Rs. 33,000 for all the income bearing pro- 
perties included in the wakf for a lease for 
a term of 60 years (exs. B7-B 368). Permis- 
sion was given to the mutwalli, Syed Ali by 
the District Judge to conclude a lease with 
d Sundermall Johar Mull on those terms. 
Some members of the public opposed the 
grant of the permission on the ground that 
the offer was too low and the lease was not 
eventually made on that objection coming 
from the public. Half of the net income of 
the wakf properties while Shaheba Khatoon’s 
lease would be running would therefore ap- 
pear to me to be far less in amount than 2/ lOths 
of the net income after the termination of 
that lease. I accordingly hold that though 
the proportion (5/10ths) of the net income 
was reserved for the Prince as his remunera- 
tion for the mutwalliship, the Prince was to 
receive actually an amount far less than 


what the other mutwallis of the first class as e 
also the mutwallis of the second class were 
to receive in terms of the wakfnama. I 
accordingly overrule point 2 (a) urged by the 
appellants. 

The next point for consideration is whe- 
ther there was substantially a concurrent 
gift to objects of charity or objects of a pious 
or religious nature, for if there be an imme- 
diate and not postponed substantial dedica- 
tion to charity the wakf would be valid under 
the Muslim law as interpreted by the Judi- 
cial Committee, and the aid from the Wakf 
Validating Act of 1913 has not to be invoked 
by the respondents (44 C. w. N. 974). 14 Two 
such objects of the Prince’s wakf are the 
maintenance of the mosque and the Imam- 
bara. I will take the two paragraphs 6 and 7 
of the wakfnama separately. The net income 
is divided into ten parts and by Para. 6 is 
distributed as follows : 

(1) 5/10ths mutwalli remuneration. 

(2) 2/10ths allowance for the wakif’s descen- 

dants. 

(3) 2/10ths for mosque and Imambara. 

(4) 1/I0th reserve fund set apart for the exten- 

sion and improvement of the wakf. 

The benefit of item (4) would be parti- 
cipated by the objects mentioned in items (2) 
and (3). As the remuneration for the mut- 
wallis is in the nature of management g 
charges, the balance which is available for 
the objects of the trust is thus distributed 
equally between the descendants of the wakif 
and objects of a religious, pious and chari- 
table nature which would enure to the bene- 
fit of Mussalmans in general. In my view it 
cannot be said that the concurrent gift to 
public purposes is of an illusory or unsub- 
stantial nature. It is only when the Court 
fixes the mutwalli’s remuneration that it 
cannot be more than l/lOth of the net income 
but there is no such limitation on the powers 
of the wakif in the matter of fixing the 
mutwalli’s remuneration. By para. 7 the net h 
profits are distributed thus : 

(1) 2/10ths mutwalli’s remuneration. 

(2) 3/lOths allowance for the wakif’s descen- 

dants. 

(3) 3/10ths for mosque and Imambara. 

(4) 2/10ths reserve fund to be employed for ex- 

tension and improvement of the 
wakf. 

If the line of descendants of the wakif were 
to become extinct the 3/l0ths share reserved 
for them would have to be divided in two 
equal parts, 3/20ths going to the reserve fund 
% and 3 / 20 ths to “proper acts of charity”. In 

14 . (’40) 27 A. I. R. 1940 Cal. 501: 192 I. C. 693: 

I. L. R. (1940) 2 Cal 464: 44 C. W. N. 974, Mohi- 
uddin Ahmed v. Safia Khatun. 
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a my judgment the concurrent gift to purposes 
of a religious, pious and charitable nature 
which would enure to the benefit of the 
Mussalmans in general made in this para- 
graph is also substantial and not illusory. 
I accordingly hold that even apart from the 
Wakf Validating Act, G of 1913, the wakf in 
question is a valid one under the Shia law. 
This finding is sufficient for the dismissal of 
the three appeals, and hence I would record 
my judgment on the other points in a brief 
manner. I have expressed my opinion on 
point 3(a). I do not find any substance in 
point 3(b). On the contingency contemplated 
the net income would be distributed thus, 
k according to para. 7 of the wakfnama : 

(1) 2/10 ths mutwalli’s remuneration. 

(2) 3/10 ths for mosque and Imambara. 

(3) 7/20 ths reserve fund set apart for improve- 

ment and extension of the wakf. 

(4) 3/20 ths for “proper acts of charity 1 '. 

The benefit of item 3 would ultimately 
enure for the objects mentioned in items (2) 
and ( 4 ). Hence, the whole of the remaining 
net income left after payment of the mut- 
walli’s remuneration, which is in the nature 
of management charges, goes to objects of 
public utility. I will discuss hereafter whe- 
ther the gift of the 3/20 ths parts of the net 
income to “proper acts of charity” is a valid 
c provision or not. The ultimate gift of 3/20 ths 
to “proper acts of charity” is not in my 
judgment more remote than what is allow- 
able by the Wakf Validating Act. Under the 
Shia law, heirs of a man fall within two 
categories: (l) heirs by consanguinity and 
(2) heirs by marriage. They are subdivided 
in two classes — sharers and residuaries. 
That law does not recognise the claims of 
“distant kindred”. All heirs of a Shia accord- 
ingly include persons (except the false grand 
parents and their descendants) who come 
within the description “family, children or 
descendants” for whom it is legitimate after 
l the Wakf Validating Act, G of 1913 , to make 
provision even to the extent of the wholo of 
the incomo of the wakf properties, provided 
there is an ultimate gift over to the poor or 
to charitable, religious and pious purposes 
of a permanent nature on the extinction of 
the family descendants or children” of tho 
wakif. Paragraph 7 of the wakfnama ex- 
pressly states that on the extinction of the 
linn of his children tho share reserved for 
their benefit shall bo divided into two oqual 
parts and ono of such parts (3/20 ths) shall 
bo spent on proper acts of charity” and the 
other part (3/20 ths) shall go to tho reserve 
fund established for the improvement and 
extension of tho wakf. The ultimate gift to 
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charity is therefore not more remote than e 
allowed by the Wakf Validating Act, 6 of 
1913. Accordingly I cannot see any substance 
in contnetion No. 3 (c). 

I do not see why the provision for a small 
pension for three of the faithful servants 
would render the wakf invalid. The main 
purpose of the wakf is not to make a settle- 
ment on those servants. Paragraph 8 pro- 
vides that those three servants must be 
retained in their posts at a moderate salary 
fixed by the wakif. If they resign they are 
to get half of their salary as pension. Those 
provisions are provisions concerning manage- 
ment. On their deaths half of what they 
were getting while in service were to be * 
paid to their heirs only on the footing of 
poor men. I accordingly overrule contention 
No. 3 (e). I now come to the question as to 
whether the wakf in question has complied 
with the provision to s. 3, Wakf Validating 
Act, 6 of 1913. The Prince had provided that 
on the failure of the line of his descendants 
half of what had been provided for their 
allowance was to go to the reserve fund and 
the other half was to be spent on “proper 
acts of charity”. I cannot accept the res- 
pondents’ contention to the effect that the 
Prince had specified in the deed in express 
terms those proper acts of charity. The 9 
preamble of the deed on which reliance has 
been placed does not lead me to the conclu- 
sion that by that phrase he intended the 
mosque and the imambara, for the support 
of which he had made the allotment of a 
specifio and ear-marked share of the profits. 
The question therefore is whether the proviso 
to s. 3 has been complied with when the 
Prince did not in express terms specify the 
objects of the ultimate gift. 

The Wakf Validating Act validates a 
species of wakfs — wakfs-alal-aulads, which 
had been doolared invalid by the Judicial 
Committee in a series of cases, 17 i.a. 2s; 15 j, 
22 i.a. 76; 10 54 i.a. 872. 17 In those cases it was 
held that where the wakif in substance makes 
settlement on tho family of the settlor and 
provides for an ultimate gift to charity on 
the •extinction of the family, the ultimate 
gift over to charity is too remote and illusory 
and such a wakf is not valid. The Wakf 
\ alidating Act, G of 1913, in effect enacts that 
such a wakf would not be invalid. As I have 

15. ('90) 17 Cal. 498: 17 I.A. 28: 5 Sar. 476 (P.Oh 
Moliamod Ahsamillak v. Ainarckand Kundu. 

16. (’95) 22 Cal. 619: 22 T.A. 76: 6 Sar. 572 (P.C.), 
Alnil Fata v. Rasaniaya Dhur Chowdhri. 

17. (’27) 14 A.I.R. 1927 l\ C. 191 : 103 I. C. 518 : 

54 I.A. 372 : 9 Lah. 203 (P.C.), Balia Mai v. Ata 
Ullak Khan. 
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observed before, according to the Muslim 
a conception a wakf must be perpetual, that is 
to say, the objects of the wakf must last for 
ever. In the case of a wakf-alal-aulad that 
condition cannot be fulfilled by simply pro- 
viding for allowances for the family, descen- 
dants and children of the wakif, for there 
may be the possibility of those objects failing 
by the family, etc., of the wakif becoming 
extinct. It is. therefore necessary that that 
contingency must be provided for, to make 
the wakf perpetual, and that can only be 
done by providing that in that event the 
usufruct of the wakf properties is to be 
applied for the benefit of the poor, for the 
b poor as a class must of necessity exist for 
ever, or for the benefit of some religious, 
pious and charitable object of a permanent 
nature. The proviso to s. 3 of Act G of 1913, 
therefore, does not effect any change in the 
Muslim conception but simply states what 
the Muslim law is. The effect of that proviso 
must, therefore, in my view be judged by the 
principles propounded by Muslim jurists. 
According to them there are two distinct 
principles. One is analogous to the cypres 

doctrine. 

If one should make an appropriation for a 
masalat (object of general utility) which has ceased 
to be used, it is to be applied to any good and pious 
c purpose. And it is for such purposes generally, it is 
expended on the poor and indigent, and in any 
other way by which approach is made to Almighty 

God. (Bailie II. 216). 

The other principle is that a wakf will not 
fail for mere vagueness or uncertainty of the 
object. For when the object is not specified 
by the wakif, the usufruct is to be applied 
to the benefit of the poor, (Ameer Ali vol. I, 
323, Edn. 3), for according to the Mussalman 
jurists “an unrestricted wakf is for the poor 
by custom and practice, and what is cus- 
tomary is as if conditioned” (Wajiz-ul-Muhit 
quoted by Ameer Ali at I, 150, Edn. 3). The 
J proviso to s. 3, Wakf Validating Act, states 
d that the ultimate benefit in a wakf-alal- 
aulad can also be impliedly reserved for the 
poor or for any purpose recognized by the 
Mussalman law as religious, pious or chari- 
table purpose of a permanent character. 
Those purposes need not be expressed in clear 
terms in the wakfnama. If any of those pur- 
poses can be implied from the terms of the 
wakfnama, with the aid of principles formu- 
lated by Muslim jurists, the proviso would 
be complied with. In the Prince’s wakfnama 
he designs the ultimate gift to proper acts 
of charity” and as the benefit to the poor is 
the prime concern of Muslim jurists, those 
words used in the wakfnama would m my 


judgment imply a gift to the poor. In my ^ 
judgment this principle was lost sight of in 
the two series of cases which have taken 
opposite views on the interpretation of the 
proviso to S. 3 and I cannot fully agree with 
everything that has been said in them. Those 
cases are, 7 Luck. 300;* 8 A.I.R. 1935 Lah. 596 
and 15 Luck. 58G. 20 The proviso contemplates 
an ultimate gift effective in law. In my view 
there is an effective gift in this case — a gift 
implied for the benefit of the poor. Even if 
I am wrong in this view the wakf deed mani- 
fests an overriding intention to charity in 
the contingency of the failure of the descen- 
dants of the Prince. This would call in the 
application of the cypres doctrine. I agree / 
with the principles formulated in 59 Cal. 402* 
at pp. 423 and 424. These principles are 
equally applicable to the case before us and 
in a Shia wakf. I accordingly hold that if 
the wakf cannot be upheld without the aid 
of the Wakf Validating Act, it is a good wakf 
as it has complied with the provisions of that 
Act. Contention 3 (d) is accordingly over- 
ruled. 

I will now formulate and deal with the 
special points raised in the three appeals. 
The finding that the wakf is a good and 
valid one makes the decision on those points 
unnecessary but still I express my opinion g 
thereon. All these points have been urged on 
the footing that the wakf is a void one. The 
special points urged in Appeals No. 239 of 
1935 and No. 25 of 1936 by the appellants and 
respondents are : 

(I) Whether that suit is maintainable. 

(II) Whether that suit is barred by limi- 
tation. 

(III) Whether Juhi’s right was extin- 
guished by reason of adverse possession. 

(IV) Whether Juhi Begum had relin- 
quished her claim to the inheritance. 

(V) Whether the conveyance by Juhi 
Begum in favour of Mahnuda Bibi is effec- 

tive. 

The points urged in Appeal No. 26 of 1930 
and in the memorandum of cross-objection 
filed by Nawab Hashim Ali Khan and Ashiq 
Ilossein which arise in the suit instituted 

by Khaija Bibi Title Suit No. i"^f"i 934 are • 

(I) Whether the decree in favour of the 

18. (’32) 19 A.I.R. 1932 Oudk 71: 135 I. C. 372: 7 

Luck. 300 : 8 O. W. N. 1302, Sheik Ramzan v. 

Mt. Rahmani. 

19. (’35) 22 A.I.R. 1935 Lah, 596 : 158 I. C. 937 : 
37 P.L.R. 766, Punjab Sindh Bank Ltd. v. Anju- 
man Himayat Islam. 

20. (’40) 27 A.I.R. 1940 Oudh 324 : 189 I. C. 391: 
15 Luck. 586 : 1940 O. W. N. 689 (F.B.), Mt. 
Ahmadi Begam v. Mt. Badrunnissa. 
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n Official Assignee in Suit No. 1515 of 1918 was 
obtained by fraud. 

(II) Whether such a question of fraud 
can be raised in this suit. 

After the amendment of the plaint the 
suit instituted by Juhi Begum is a suit for 
partition only. As the scope and object of 
a suit for partition is to convert the joint 
possession of the cosharers into possession 
in severalty, it is essential that the plaintiff 
should at the date of the institution of the 
suit be in possession of the joint property 
either actually or constructively. If at that 
material time he is in actual possession of a 
b part of the joint property or if he be not in 
actual possession of any part of the joint 
property but his cosharer, the defendant, is 
and there is no ouster, the suit would be 
maintainable, for his cosharer’s possession 
in such a case is constructively his posses- 
sion. But if he was not at the date of the 
suit in actual possession of any item of the 
properties claimed as joint and the defen- 
dant is in actual possession of the whole on 
the assertion of a hostile title known to the 
plaintiff, a suit for partition is not maintain- 
able, on a fixed court-fee of Rs. 15 but a suit 
for possession, either joint possession or 
possession after partition, must be brought 
c on payment of ad valorem court- fees. These 
principles have been formulated in 6 C. L. J. 
651-J at p. G 55 ; 21 C. L. J. 258 22 and 54 Oal. 
524. 23 Juhi’s suit would only be maintainable 
if she was either actually in possession of a 
part of the joint property or was in con- 
structive possession of the properties in suit 
at the timo she filed the plaint. Her case is 
not that she was in actual possession at the 
date of suit of all the properties in suit, but 
that she was in possession of one item only 
— a house in Rangalal Street, where she died 
after the institution of suit, I find that she 
was not in occupation of that house at the 
d date of the suit but was permitted to occupy 
it by her brother Syed Ali on considera- 
tions of humanity in March 1931, about two 
months after she had instituted tho suit. 
Syed Ali was in possession of all the pro- 
perties claimed by her as joint property as 
mutwalli, that is, under an adverse title 
and that adverse claim was known to her. 

21. (’07) 6 C. L. J. 651 : 12 C. W. N. 37, Bidkata 
Rai v. Ram Chariter Rai. 

22. (’15) 2 A.I.R. 1915 Cal. 357 : 27 I. C. 465 : 21 
C. L. J. 253 : 20 C. W. N. 51, Lokenntk Singh v. 
Dliakeswar Prosad Narayan Singh. 

23. (’27) 14 A.I.R. 1927 Cal. 411 : 101 I. C. 622 : 
54 Cal. 524 : 31 C. W. N. 406, Sabjan Bibi v. 
Ashanulla. 


She even received allowances from him in 
terms of the wakfnama. I therefore, answer * 
point 1 in the negative. For the purposes of 
avoiding payment of ad valorem court-fees 
on the plaint the alternative prayer for 
recovery of possession was deliberately with- 
drawn by the plaintiffs. I do not consider 
the suit to be barred by time. It was insti- 
tuted just within 12 years of the death of 
the Prince when Juhi Begum’s right as heir 
accrued. To meet this position the respon- 
dents urge that the suit is governed by 
Art. 142 of sch. l, Limitation Act, and time 
had already begun to run against her pre- 
decessor-in-interest, the Prince, from the 
date when the Prince exeouted the wakf- f 
nama. I cannot accept this contention. 
Article 142 does not in terms apply, as the 
suit is not for recovery of possession, that 
prayer having been deleted at the plaintiffs’ 
instance. It is admitted further that the case 
is not a case of dispossession, for the Prince 
cannot be said to have dispossessed himself. 

It is in my view not a case of discontinuance 
of possession either. That phrase in Art. 142 
connotes abandonment of possession by the 
owner followed by the taking of possession 
by another, the wrong-doer. As the Prince 
continued to be in possession after the exe- 
cution of the wakfnama, but only changed g 
the character of his possession I do not think 
that the case would have been governed by 
Art. 142, time running from the date of the 
execution of the wakfnama, even if the suit 
(which it is not) had been a suit for posses- 
sion. I answer point 2 in the negative. 

Juhi Begum’s title by right of inheritance, 
if she had the title, would not have been 
extinguished by adverse possession. If the 
wakf had been void the possession of the 
mutwalli would have been possession on be- 
half of the persons who would have been 
entitled to those properties on that contin- 
gency. I do not wish to repeat the reasons 
for this view. Those reasons have been indi- 
cated in the judgment of Roxburgh J., and 
myself in 44 C.w.N. 974 u at p. 981. I cannot 
accept the contention that the Prince as mut- 
walli prescribed against himself as owner. 
The case in (1839) 42 ch.D. 812 24 cited by the 
learned advocate for the respondent and 
intended to support the proposition that a 
person in one capacity can proscribe against 
himself in another capacity does not bear 
him out. There one Thorngate executed a 
charitable trust by an unenrolled deed by 
which he vested the trust properties in three 

24. (1689) 42 Ch. D. 312 : 58 L. J. Ch. 586 : 61 
Li. X\ 113 i 37 W. K, 682, Cliurcbor v* Mtvrtin. 
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trustees one of them being Emanuel Chur- 
cher. The trustees went into possession and 
they and their successors- in -office remained 
in possession for the statutory period apply- 
ing the proceeds of the trust properties to 
charity. The trust however turned out to 
be invalid in law. By his will, Thorngate 
devised all his estate to Emanuel Churcher 
who in turn by his will appointed G. Chur- 
cher, W. E. Churcher, G. Bone and Smith 
as the executors of his estate and devised his 
estate to them. G. Churcher, G. Bone and 
Smith brought the action against the trustees 
of Thorngate for recovery of the trust pro- 
perties on the ground that the trust being 
b invalid Emanuel Churcher got those pro- 
perties under the will of Thorngate. A plea 
that the plaintiffs’ title had been extinguished 
by reason of adverse possession on the part 
of Emanuel Churcher as trustee was taken 
and given effect to. But Kekewitch J. made 

the following observations : 

If Emanuel Churcher had been the sole trustee, 
the aspect of the case would have been very differ- 
ent, but here he was one of several. 

These observations demolish the conten- 
tion of the advocate of the respondent, as the 
Prince was the sole mutwalli. On the facts 
also there can be no case of adverse possession 
because Syed Ali as mutwalli had not con- 
C tinuous possession throughout the statutory 
period. His possession as mutwalli was inter- 
rupted at times: see Syed Ali’s admission 
in his deposition in Miscellaneous Judicial 
case NO. 43 of 1920, Ex. 29-B 375 at 376, 1, 39-41. 
The third point is accordingly answered in 
the negative. 

The contention which is the subject- 
matter of the fourth point was not raised in 
the lower Court. The case that Juhi Begum 
had relinquished her claim to the inheritance 
has not been pleaded in the written statement. 
This contention depends upon investigation 
of facts not put in issue in the Court below. 
d 1 cannot allow such a new point to be made 
for the first time here. Besides the conten- 
tion is based on the slender foundation that 
in the year 1928 Juhi Begum had received 
money from Syed Ali under a form of re- 
ceipt stating that she was receiving it in 
terms of the wakfnama (Ex. D. series B. 544 
to 554). There is nothing to show that she, 
a pardanashin lady, understood or was made 
to understand, that those receipts would 
amount, as is now contended, to a relin- 
quishment of her inheritance. Those receipts 
would have at most only this effect that she 
recognized the wakf but if the wakf had 
been invalid in law, her recognition would 


have had no legal effect. This contention is e 
overruled also. 

The conveyance by Juhi Begum to Mahu- 
mada Begum in my view can be challenged 
by Nawab Hashem Ali Khan and his trans- 
feree Syed Ashiq Hossein. I do not think 
that the learned Subordinate Judge was 
right, when he said that they cannot do so 
on the supposed authority in 12 C.W.N. 393= 

35 I. A. 48. 25 Nawab Hashem Ali Khan is the 
legal representative of Juhi Begum and so 
he and his assignee Syed Ashiq Hossein can 
raise the defence which was certainly open 
to Juhi Begum. The consideration for the 
conveyance as recited therein was some debts 
said to be due by Juhi Begum to Saleji on / 
two promissory notes marked (Exs. Y l and Y) 
which the latter had assigned to Mamuda 
Bibi and the payment to her of a monthly 
allowance of Rs. 100 as long as she would 
live. The claim on those promissory notes 
was barred at the date of the conveyance 
and the payments said to have been made 
by Juhi Begum on the promissory notes from 
time to time and said to have been endorsed 
by her on the back of them to keep them 
alive are fictitious and false. (Exhibits Y1 
and Y. B 357-360). Juhi Begum had no 
means to make those payments. She had a 
small political pension and even according g 
to the case of Mamuda Bibi she was in a 
state of perpetual indebtedness and want. 
No attempt has been made in this case either 
to prove those payments or endorsements. 

Juhi Begum was a pardanashin lady. 
Shortly after the death of her first husband 
she had been taken in hand by an un- 
scrupulous man, Saleji, and was within his 
clutches. For executing the said conveyance 
in favour of Mamuda Bibi, a daughter of 
Saleji, she was taken to a house in Upper 
Chitpur Road which was adjoining if not a 
part, of Saleji’s house at Amratolla Lane, 
and she executed the conveyance there. Mr. 
G. C. Be who had acted for Saleji in the 
past as his solicitor acted for Juhi Begum 
and Mr. P. L. Mitter, Mr. G. C. De’s son- 
in-law who shared the same office room with 
him, acted for Mamuda Bibi. Mr. Be did not 
care to ascertain some relevant and impor- 
tant particulars which as the adviser of a 
pardanashin lady he was in duty bound to 
ascertain. He says in his evidence that he 
had translated the document to her in Hindi, 
but having regard to his own defective 
knowledge of Hindi it is doubtful whether 


25. (’08) 35 Cal. 420 : 35 I.A. 48 : 12 C.W.M. 393: 
7 C.L.J. 335 (P.C.), Raja Rai Bkagwat Dayal v. 
Debi Dayal Sahu. 
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a the translation made by him conveyed the 
real meaning of the document to Juhi Begum. 
At any rate it appears to me that he did not 
clearly explain the nature of the transaction 
to the lady and did not draw to her atten- 
tion the fact that she was conveying her 
claim to vast properties for a mere song. 
There seems to me to be an element of un- 
fairness and undue influence also. I cannot 
uphold this conveyance. I cannot agree with 
the finding that two instalments of allow- 
ance payable under the deed reached Juhi 
Begum. No doubt an insured order was 
addressed to her at Lucknow by Mamuda 
Bibi, but the cover was received not by her 
b but one of the evil men who had surrounded 
her and who helped Saleji in compassing her 
financial ruin. I answer this point in the 
negative. 

I take up now the two points raised in 
Appeal No. 26 of 1936. In my view having 
regard to the scope and nature of Title Suit 


„ 8 of 1931 

N0, 1 of 1934 


the decree passed in Suit No. 1515 


of 1918 cannot be challenged, as bad. The 
provisions of o. 21, R. 58, Civil P. C., and the 
following rules of that order up to R. 63 is a 
reasonable adjustment of two principles. 
The first is that a judgment creditor should 
c have the fruits of his decree as quickly as 
possible; and the other principle is that a 
third party should not be allowed to be 
harassed by the decree- holder’s attempt to 
take in execution his property. The adjust- 
ment is made by allowing the third party to 
intervene in the execution proceedings as a 
claimant hut the first principle which keeps 
in view the interest of the decree-holder re- 
quires that the claim proceeding should not 
be prolonged, for that would delay execu- 
tion. Hence the investigation of the claim 
by the executing Court must bo of a summary 
nature, ordinarily to bo decided on tho basis 
2 of possession. The summary nature of the 
investigation of the claim by tho executing 
Court requires in tho interest of justice that 
the party against whom an adverse order is 
made by tho executing Court should be given 
tho opportunity within a short period of time 
to reagitate in a more detailed form tho 
question of his claim in a regular suit. 

From this it follows that the issue that 
can bo raised in a suit instituted under the 
provisions of o. 21, r. 63 must in essence bo 
of the same nature as tho issue in tho claim 
caso in tho executing Court, although the 
ambit of the enquiry of that issue would bo 
moro detailed in tho suit. In the execution 
proceedings, tho judgment-debtor cannot 


challenge the validity of the decree under 
execution on the ground of fraud and the 
claimant can only urge that the property 
attached is his property and not of the 
judgment- debtor. He cannot urge that the 
decree is bad or even the execution is barred 
by time : A.I. R. 1921 pat. 311, 20 A. I. R. 1929 
Rang. 152. 27 As possession is prima facie evi- 
dence of title, an investigation based on the 
evidence of possession would be a rough and 
ready and expeditious mode of investigation 
of the claim by the executing Court. That 
that issue, namely, whether the property at 
the date of the attachment was the property 
of the judgment -debtor or of the claimant 
can be the only issue in a suit under O. 21, / 
R. 63, (apart from issues in bar e.g. of limi- 
tation) is also indicated by the language of 
O. 21, R. 63 itself, for that rule speaks of a 
suit “to establish the right which he claims 
to the property in dispute.*’ A suit under 
that rule is in essence a review of the sum- 
mary order passed by the executing Court 
on the claim : 85 I. A. 22 28 at p. 24. It is a mere 
continuation in a different forum of the 
claim proceedings: 17 Pat. 5SS. 29 The judg- 
ment-debtor would not be a necessary but 
only a proper party to such a suit, where 
the plaintiff is the decree-holder, 28 ALIi.41, 30 
and not a necessary party even when the g 
unsuccessful claimant is the plaintiff: A.T.R. 
1934 Mad. 587. 81 I do not see on what princi- 
ple the claimant can be allowed in a suit 
under 0.21, R.63 to question the validity of 
the decree under execution to which he was 
not a party and by which he is not directly 
affected. This is the view which has been 
taken in 10 Bom. C59 82 and A.I.R. 1939 Pat. 
430, 83 with which view I entirely agree. I 
cannot agree with the view expressed in 
17 Mad. 889 s * to the effect that in a suit 
under S. 288, Civil P. C. of 18 S 2 (O. 21, R.63, 
Civil P. C. of 1908) it would not be ordinarily 

26. (’21) 8 A. I. R. 1921 Pat. 311 : 60 I. C. 375 : 2 h 
P.L.T. 275, Jalaluddin v. Mt. Maniran. 

27. (’29) 16 A.I.R. 1929 Rang. 152 : 117 I.C. 578: 

7 Rang. 132, Somasundaraui Chottvar v.Ma Sliwe 
Tbit. 

28. (’08) 35 Cal. 202: 35 I.A. 22 : 7 O.L.J. 36 : 12 
C.W.N. 169 (P.C.), Pbul Kumari v. Gkanshyam 
Misra. 

29. (’39) 26 A.I.R. 1939 Pat. 138: 180 I.C. 983: 17 
Pat. 588 : 20 P.L.T. 76, Mt. Bas Kuer v. Gaya 
Municipality. 

30. (’05) 28 All. 41 : 1905 A.W.N. 172 : 2 A.L.J. 
191, Gliasiram v. Mangnl Chand. 

31. (’34) 21 A.I.R. 1934 Mad. 587: 155 I.C. 17: 67 
M.L.J. 585, Suppan Asari v. Alima Bibi. 

32. (’86) 10 Bom. 659, Guli Bai v. Jagannath. 

33. (’39) 26 A.I.R. 1939 Pat. 430 : 183 I.C. 371, 
lVoki Singh v. Raghavindra Rliagwnn. 

34. (’94) 17 Mad. 389, Navayyan v. Nagoswarayyan. 
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open to a claimant who is a stranger, in no 
a way connected to the judgment-debtor, to 
challenge the decree sought to be executed 
but it would he open to such a claimant 
when he is the reversioner of the judgment- 

debtor. 

The qualification so made proceeds upon 
conceptions which seem to me to be errone- 
ous. In the first Instance a reversioner has 
no interest in praesenti in the property. He 
has only a spes successionis. Whether such 
a remote interest would enable a claim to 
be preferred under 0. 21, R 58 appears to me 
to be doubtful. The judgment-debtor not 
being a necessary party to a suit under 
b o. 21, R. 63 cannot be allowed to raise an 
issue relating to the validity of the decree 
under execution and I do not see liow a per- 
son who is related to the judgment-debtor 
' or has some connection with his estate (very 
remote in the case under consideration) can 
do so. The case in 23 I.c. 755 3 ° on which 
the learned advocates appearing for Nawab 
Hashan Ali and Syed Ashiq and the legal 
representatives of Syed Ali, (for in respect 
of this question their interest is the same) 
has placed reliance for supporting their con- 
tention that the decree under execution can 
be challenged in a suit instituted under 0.21, 
c R. 63 does, not support them. In that case the 
decree under execution was not challenged 
at all, but a decree which was the founda- 
tion of the claimant’s title was. That can 
certainly be done in such a suit, because the 
claimants’ title to the property attached is 
the issue in such a case and accordingly all 
the links in his title can be examined. I ac- 
cordingly answer the second question raised 
in Appeal No. 26 of 1936 in the negative. 

On the merits I cannot hold that fraud 
has been established. The original scope of 
Suit No. 1515 of 1918 was to recover out of 
the assets of Humayum Kader the dower 
money said to be due to Juhi Begum on the 
d basis of her assignment to Saleji. She was 
defendant 1 and she along with the other 
heirs of Humayun Kader would have been 
affected if a decree had been passed on the 
said cause of action, for the share of the pro- 
perties which she had inherited from her 
husband would have been* liable to be taken 
in execution. She was served with the sum- 
mons of that suit but did not choose to 
appear. She knew of the suit, for she depos- 
ed as a witness. After she g ave + . her n ^i 

sition and on that deposition the Official 
Assignee who had substituted himself in the 

35. (’14) 1 A.I.R. 1914 Cal. 380 : 23 I.C. 755, 

Bama Charan v. Bogala Charan. 


place of Saleji, the original plaintiff, could not e 
proceed on the cause of action as originally 
laid in the plaint. He was advised to amend 
the plaint. Personal service of the applica- 
tion for amendment of the plaint was not 
required on Juhi Begum, as she had been 
served with the summons of the suit and 
had not chosen to appear. The amendment 
was granted and an ex parte decree was pas- 
sed against her as late as 2lst August 1923. 
Her Jagir at Lucknow 7 w r as attached and sold 
in 1926 in execution of that decree through 
the District Court at Bara Banki (Ex. 3B 354). 
She knew that such a decree had been ob- 
tained against her and one of her properties 
had been sold for satisfaction thereof. She * 
had knowledge of the decree in 1930, if not 
earlier, as would appear from a judgment in 
Money Suit No. 89 of 1930 to which she was 
a party and in which she had actively sup- 
ported the purchaser at the execution sale 
(Ex. B598). Still she did not take any step 

to set aside that decree. 

In Khatija Bibi’s suit a general allegation 
of fraud was made in the written statement 
filed by Syed Ali. Naw 7 ab Hasen Ali Khan 
or his assignee did not file any written 
statement but at the time of the trial they 
filed a petition on 20th August 1935 in which 
they gave particulars of fraud not pleaded 9 
by them, but by another (D-8G). In those 
particulars they alleged fraud of Saleji and 
not of the Official Assignee. Saleji’s interest 
in the subject-matter of Suit No. 1515 of 1918 
had ceased in his insolvency on 8th Decem- 
ber 1921. The Official Assignee had substi- 
tuted himself as plaintiff in Saleji’s place on 
6th June 1922 and from that time had the 
carriage of the suit. It is a serious thing 
now to charge the Official Assignee, a res- 
ponsible officer of this Court, with fraud and 
a more serious thing w r here there is no tan- 
gible evidence to sustain the charge. The 
claim on the amended cause of action has h 
not been shown to be false, much less false 
to the knowledge of the Official Assignee, 
though falsity of the claim by itself is not 
enough to set aside a domestic judgment on 
the ground of fraud. To set aside a decree 
on the ground of fraud the fraud alleged 
must be actual, positive fraud, a meditated 
and intentional contrivance to keep the par- 
ties and the Court in ignorance of the facts 
of the case and the decree sought to be set 
aside must be obtained by that contrivance: 

I. L. R. ( 1940 ) 2 cal. 477. 36 The application 


36 (’40) 27 A.I.R. 1940 Cal. 489 : 192 I. C. 563 : 
I. L. R. (1940) 2 Cal. 477 : 72 C.L. J. 447 : 44 
C. W. N. 912, Kunja Behary v. Kvisknadhone. 
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a for amendment of the plaint in Suit No. 1515 
of 1918 may have been an irregular one and 
the order granting it may have been a bad 
order. It may also be that the order would 
not have been made if that application had 
been opposed. But I do not see any tangible 
evidence of a meditated contrivance on the 
part of the Official Assignee designed to keep 
the other party and the Court in ignorance 
of the real facts. It is on this ground and 
also on the ground that a new case of fraud 
was attempted to be made here on appeal, 
a fraud not of Saleji but of the Official 
Assignee, that I overrule the first point urged 
in Appeal no. 26 of 1936. 

6 In the result I dismiss all the three 
appeals with costs to the respondents who 
are the representatives of Syed Ali. The 
several applications for leading additional 
evidence except one dated 23rd November 
1939 are rejected but without costs. Although 
both the suits were dismissed by the lower 
Court in the decrees as drawn in that Court 
costs have been awarded in favour of the 
plaintiffs against the contesting defendants. 
This is obviously wrong. The decrees of the 
lower Courts are corrected in respect of costs. 
The plaintiffs must pay the costs of the con- 
testing defendants incurred in the lower 
c Court in both the suits. The two cross-objec- 
tions by Mr. Chatterjee’s client in Nos. 25 
and 2G are allowed to that extent but with- 
out costs. The cross-objections filed by Mr. 
Bose’s client Nawab Hashim Ali Khan in 
No. 2G are dismissed but without costs. 

Khundkar J. — I agree, but desire to 
make a few comments upon the very elabo- 
rate argument by which the validity of tho 
wakf has been assailed, and as I propose to 
confine myself to that argument only, I 
would re-arrange its main brances in the 
following way : 

Firstly — (A) Under the Shia law a wakif 
d may not reserve to himself any benefit under 
the wakf even though it be as mutwalli’s 
salary. (B) Alternatively, even if the Shia 
law permits a wakif to appoint himself a 
mutwalli reserving to himself a portion of 
the income of the wakf as mutwalli’s salary, 
the amount must not bo in excess of that 
reserved for mutwallis generally. 

Secondly — There is in tho present case no 
substantial concurrent dedication to charity, 
and therefore to save the wakf from being 
wholly defeated the provisions of the Mus- 
sulman Wakf Validating Act, 1913, have to be 
called in aid. 

* Thirdly — In so far as tho reserve fund 
provided tor in the wakfnama would have 


the effect of holding back certain property 
from immediate dedication, and of poatpon- * 
ing its inclusion in the wakf to a future date 
the direction to create such a fund, renders 
the wakf invalid in Shia law. 

Fourthly — As the ultimate gift over to 
charity does not satisfy the requirements of 
the proviso to s. 3, Mussulman Wakf Vali- 
dating Act, 1913, that Act’ does not save the 
wakf from failing entirely. 

Fifthly — The wakf, in so far as certain 
properties are concerned, has been made 
subject to the lease in Saheba Kha tun’s 
favour, and this is a further violation of the 
Shia law. 

Before I consider these arguments it is / 
desirable that I should set out a summary 
of the main clauses of the wakfnama which 
is as follows: (l) The wakif declares that for 
the purpose of carrying out the ordinances 
of his religion, and for the maintenance and 
well-being of his children generation after 
generation, and for the continuance of chari- 
table acts for all time to come, he has created 
this valid and legal wakf after reciting the 
formula of wakf through a vakil. He further 
declares that having taken out the immov- 
able properties mentioned in the schedule 
from his ownership, he has for the sake of 
God included them in the wakf. (2) The g 
wakif states that he has constituted a mosque 
and Imambara at premises known as Khusro 
Manzil so that Namaz, Taziadari in Muhar- 
ram, and Chehllum and Nowohandi Majlises 
may always be held in it. He directs that if 
Government purchases this building or if it 
falls down, then to the price of the land and 
the building is to be added a further sum to 
the amount of 5 years income of the share 
which under els. (6) and (7)of t the wakfnama 
will be set apart for the improvement of the 
wakf, and with this amount a magnificent 
mosque and Imambara aro to be built at a 
suitable place. (3) The Towliat is to remain 
in the wakif during his life-time for as long 1 
as his health permits and he desires to re- 
main mutwalli. His son is to be the next 
mutwalli, and after him the Towliat is to 
continue in the line of his son’s descendants. 

If these fail the Towliat is to be given to 
such male members of his family as may be 
capable. Then follow further directions as 
to the Towliat in the event of no male 
members of his family remaining. These 
aro contained in els. (8) and (4) and need not 
bo set out. (6) A committee of five Shias is 
to bo constituted whose duties will be to 
supervise tho administration of tho wakf and 
to see that the mutwalli carries out his 
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duties properly. ( 6 ) The income of the wakf, 
a after meeting Government dues, law charges, 


expenses of collection, and repairs to the l 
wakf properties, is to be divided into ten i 
shares. As long as the Towliat remains in ' 
the hands of the wakif or of his descendants i 
five of these shares are to be given to the 
mutwalli; two shares are to be divided 
amongst his “heirs according to the Imamia 
law,” two shares are to be set apart for the 
expenses of the mosque and Imambara and 
for the .expenses of Muharram Chehllum and 
Nowchandi Majlises; and the remaining one 
share is to be set apart for the extension 
and improvement of the wakf so that from 
b time to time immovable properties may 
therewith be purchased and included in the 
wakf. ( 7 ) In the event of the Towliat not 
remaining in the line of the wakif’s descen- 
dants, the mutwalli’s remuneration is to be 
two instead of five out of the ten shares into 
which the income is divided, and out of the 
remaining eight shares, three are to be ap- 
portioned amongst the wakif’s descendants 
(heirs) according to the Imamia law, three 
are to be set apart for the expenses of the 
mosque and Imambara, and the remaining 
two shares are to be reserved for the exten- 
sion and improvement of the wakf pro- 
c perties. If no descendants of the wakif 
remain, then half of the share allotted to 
them. (i. e. - 5 %) is to be added to the reserve 
fund for the expansion and improvement of 
the wakf properties and the other half (»'^) 
is to be spent on “proper charitable acts.” 

To preclude misunderstanding, I ought to 
state here that cl. ( 6 ) of the English trans- 
lation of the wakfnama ex. R renders as 
“descendants” Urdu word “nasi,” which may 
also be translated as "line of descendants:” 
and as “heirs” the Urdu word “warsa.” In 
cl. ( 7 ) the word "children” appears as the 
translation of the Urdu word "aulad,” which 
d also means progeny. There is no dispute as 
a to the rendering of these words which I have 
adopted in the summary just set out. In the 
development of the first alternative branch 
of the first argument reliance has been 
placed on the proposition that in Shia law 
wakf is a contract between the wakif and 
the mowkoof alehi or beneficiaries, the effect 
of which is to vest the entire benefit in the 
property in the latter; and this, it is con- 
tended, is the foundation of the rule that 
the wakif should divest himself completely 
of the dedicated property, as also of the rule 
that possession of the dedicated property 
must be delivered either to the first bene- 
ficiaries, or, in cases where the wakf is for a 


body of persons, to the first mutwalli. In g 
Baillie’s “Digest of Mohummudan Law” 
Edn. 2 Part 2, the following passages are of 
importance. At p. 218 the four conditions of 
wakf (according to the Suraya, the leading 
Shia authority) are set out: 

1st. It must be perpetual; 2nd. absolute and un- 
conditional; 3rd, possession must be given of the 
mowkoof or thing appropriated; 4th, it must be 
entirely taken out of the wakif or appropriator 
himself. 

At p. 211 the relationship of wakf to con- 
tract is thus expressed : “Wakf is a contract 
the fruit or effect of which is to tie up the 
original of a thing and to leave its usufruct 
free.” The theme is continued at p. 212 : 
The contract is not rendered obligatory ex- f 
cept by giving possession; but when so com- 
pleted it cannot be revoked if made in health 

...” At p. 219 is the proposition : 

The seizin which is required is that of the first 
mowkoof alehi ,or person for whom an appropriation 
is made; and all regard to possession ceases in the 
subsequent steps. 

Great reliance has been placed on certain 
passages in the judgment of Mahmood J. in 
14 ALL. 429. 37 The most important of these 
for the purposes of the argument are the 

following (at page 448) : tt , _ 

Under Shia law wakf is a contract. Under bunni 
law it is unilateral disposition of property and as 
such not subject to the rules of contract. c 

At pages 450 and 451 : 

The Sharayi-ul-Islam which is the most authori- 
tative text book of the Shia law, deals with wakf as 
a contract (aqd), ... The Masalik-ul-Afhan a cele- 
brated and authoritative commentary on the Sha- 
rayi-ul-Islam, as also the Jawahir-ul-Kalam another 
authoritative commentary on the same text book, 
throughout deals with wakf as a contract intei par- 
tes as distinguished from unilateral disposition of 
property. 

Mahmood J. then refers to the Jami-ul- 

Shattat (Jamaa-ush-Shittat) in which it i3 

said “wakf is a contract needing offer and 

acceptance.” In connexion with this passage 

and those which follow it, Mahmood J. 

makes the following observation : 

, But whilst thus generally expressing the neces- 
sity of the contractual formalities of offer and 
1 acceptance, the text goes on to explain how in some 

L cases exceptions are to be made, and in 1 dealing 

l with these exceptions the author, meeting the difti- 

r culty which arises out of the word iqaa, which 

i in English, means “declaration” or rathei uni- 

1 lateral disposition of property, goes on to explain 

b that— ‘The meaning of aqd, contract, here co\eis 

3 declarations {iqaa, unilateral dispositions), but in 

thus extending the ordinary technical meaning of 
: the word aqd (which means contract needing oliei 

k and acceptance), the learned author is anxiorn. to 

r explain that the extended meaning applies only cO 

3 certain classes of wakf, and after dealing with the 

j various opinions upon the subject, arrives at the 

- 37 . (’92) 14 All. 429 : 1892 A. W. N. 187 (F.B.) 

l Agha Ali Khan v. Altaf Hossain Khan. 
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conclusion that acceptance may be dispensed with 
a in cases where such acceptance is impossible, such 
wakf being for public charities, such as a mosque, 
or maintenance of faqirs, that is to say, the general 
public. 

At page 653 of the report there is a quota- 
tion from the Durus “a work of higher 
authority than the Jami-ul-Shattat” : 

The fourth condition is acceptance which is cor- 
relative to offer when it is possible for those in 
whose favour the wakf has been made. Acceptance 
is not rendered necessary in the case of mendicants 
nor in the case of public charities because of the 
impossibility of securing acceptance. 

Mahmood J. goes on to discuss the bear- 
ing of the rules which follow from this 
doctrine upon the question whether actual 
b delivery by the wakif himself of the appro- 
priated property to the mutwallis is essential 
to the validity of the wakf. He considers a 
number of other texts and states their effect. 
The most important conclusion to which 
these discussions lead is that actual delivery 
of possession by the wakif himself or by his 
permission is a condition precedent to the 
validity of wakf. Sir Wazir Hasan on behalf 
of the appellants in Appeal No. 239 of 1935, 
has strongly pressed this line of reasoning 
in support of the further proposition, that 
the wakif must divest himself of the dedi- 
cated property in so complete a sense, as to 
c retain no benefit whatever to himself under 
the wakf. Mutwalli’s salary according to Sir 
Wazir Ilasan derives its legitimacy from the 
wakfnama, and is on the same footing as all 
other payments under the trust. The mut- 
walli is therefore as much a beneficiary as 
any cestui quc trust. Baillio states the rule 
of Shia law thus : “If a person should make 
a settlement on himself it would not be 
valid” (Edn. 2, Part II, p. 218). The only way 
in which a mutwalli may consistently with 
the Shia law take a benefit under the wakf 
is that indicated in the Sharaya-ul-Islam — 

Baillio (Edn. 2, Part Ii) at page 219 : 

But if one should make an appropriation for the 
d poor and should himself subsequently beoomo poor, 
or for lawyers and himself become a lawyer, there 
is no objection to his participating in its benefits. 

A wakif may not therefore expressly ap- 
point himself mutwalli when any remunera- 
tion has been made to attach to that office. 
That according to Sir Wazir Hasan is the 
full implication of the rule which is enshrin- 
ed in the homely phrase, “a wakif may not 
eat out of the wakf.” Tho case in 54 I. A. 33 10 
enunciated the following propositions. Under 
Shia law a doed of wakf is not valid unless 
possession has been given under it; the pro- 
perty must be entirely taken out of- tho 
wakif; where the wakif is to be the first 
mutwalli but there has been no mutation of 


A. I. R. 

the property into the name of wakif as 6 
mutwalli, the wakf is void, a wakif cannot, 
under the guise of salary, reserve to him- 
self, a life-interest in a portion of the in- 
come in excess of what is assigned to future 
mutwallis, and could reasonably have been 
assigned to them. As pointed out by my 
learned brother, the question whether the 
wakf was void by reason of the reservation 
in the wakif s favour was one upon which 
their Lordships of the Judicial Committee 
observed that they had not had the assistance 
of the judgment of the High Court. Their 
Lordships’ advice to His Majesty was there- 
fore not based on this ground. Although this 
question was not decided, the observations J 
of Sir John Wallis afford invaluable guidance. 

I would quote three passages. At page 39 of 
the report : 

It seems clear in the present case that the settlor 
under colour of fixing her salary as mutwalli, was 
really reserving for her life-time a portion of the 
income or usufruot of the property far in excess of 
what was assigned in the deed to future mutawallis 
or could reasonably have been assigned to them. 

It was therefore in their Lordships' opinion a clear 
violation of the condition. 

At page 41 : 

As regards the supplementary deed of wakf of 
7th December 1897, in whioh the settlor inoluded 
her remaining lands stated to be worth Rs. 1500 
and cancelled the salary she had fixed herself for - 
life in the former deed, adding ‘that is I have given y 
up the salary and included it in the wakf.' Their 
Lordships are of opinion that if the deed had 
stopped there it might possibly have been treated as 
a fresh dedication of all tho properties free from 
any reservation in her own favour but after recit- 
ing her intention to go for haj and to make zearut 
(visit saored places) the deed provides, ol. 17 : 
‘That the said manager shall from time to time 
send money for expenses from the income of the 
wakf estate to me either at Mecca or to the place to 
which I shall direct him to send.' This in their 
Lordships’ opinion, amounts to a clear reservation 
of the right of wakif to draw money for the ex- 
penses of her pilgrimage in Mecca and to other 
non-wakf purposes, and therefore, also involve a 
breach of the fourth condition. 

At page 40 : h 

The rule that the settlor when mutwalli can take 
the salary fixed for mutwallis generally is really no 
exception, for in that case he takes in his capacity 
as mutwalli aud not in his capacity as settlor, just 
as it is laid down a little further on (Baillie, Pt. 2, 
p. 218). ‘But if one should make an appropriation 
for tho poor and should himself become poor, or 
for lawyers and himself become a lawyer, there is 
no objection to his participating in its benefits’ — 
that is to say as a poor man or a lawyer, not as a 
settlor. There is, in fact, in all these case9 no 
reservation at all. 

Amcor Ali in his Mahomedan Law, Edn. 4 
Vol. l, at 519 sots out a translation of a 
passage from tho Jamaa-usli-Shittat the 
concluding portion of which it would be well 
to quoto : 
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The result is that the legality of the mutwalli 
a eating out of the wakf depends on his quality as 
mutwalli and not upon the fact of the wakif being 
the mutwalli. And the jurists are agreed that where 
anything has been fixed for mutwallis generally it 
is lawful for the wakif when he happens to be the 
mutwalli to take so much as is fixed for the other 
mutwallis; but I have nowhere seen that it has been 
held that a wakif, whilst he is the mutwalli can 
lawfully take for himself anything he likes out of 
the wakf simply because he is the mutwalli. The 
meaning of this is, that the retention of such a 
general power which would authorise his taking the 
largest share for himself, leaving almost nothing 
for the beneficiaries, is contradictory to the condi- 
tion which requires a complete divestment of all 
proprietary right on the part of the wakif. This, of 
course, does not apply to a person who has made a 
wakf for the indigent and has himself become poor, 
b or where he has made a wakf for the learned and 
has himself become learned. In such cases the 
wakif would be entitled to participate in the bene- 
fits of the wakf, and it makes no difference whether 
at the time of wakf, he is a fakir or learned, or 
whether he becomes so afterwards. But if he makes 
it a condition that he as a fakir should participate 
in it, it would not be valid. The result is that 
where a wakf is made for a general purpose 
(Jihat-i-aamma), a wakif may lawfully participate 

in it. . , 

As a translation of the entire passage from 

the Jamaa-ush-Shittat has been placed on 
the record, and as its effect, in so far as that 
is material for our present purposes, has 
been summarised by my learned brother, it 
is unnecessary for me to say anything about 
C the criticism of Ameer Ali’s translation ad- 
vanced by Sir Wazir Hasan. The conclusion 
arrived at by Ameer Ali that the wakif can 
lawfully take the allowance fixed for the 
mutwallis generally when he himself holds 
the office, is, in my opinion, a correct deduc- 
tion from the texts, and the authority of the 
Judicial Committee of the Privy Council 
contained in the cases cited at the hearing 
of these appeals is not at variance with such 
a conclusion. It has however been argued as 
an alternative to the first branch of the first 
argument, that in the present case the share 
reserved by the wakif as mutwalli’s salary 
d for himself violates the rule that the salary 
reserved by the wakif for himself as mutwalli 
must be that which has been reserved for 
mutwallis generally, and such as could 
reasonably be reserved for them. It has been 
contended that the salary reserved for mut- 
wallis generally that is for mutwallis as a 
class, is provided for by cl. 7 of the wakf- 
nama, and is two out of the ten shares into 
which the income of the wakf is divided. 
By Cl. 6, however, as long as the towliat 
shall remain in the hands of the wakif or 
his descendants (which when read with Cl. 3 
means his son and the latter’s descendants), 

five out of the ten shares are to be set apart 


as the salary of the mutwalli. The argument g 
has gone so far as to suggest that the wakif 
was in fact making a settlement for life 
upon himself in contravention of the Shia 
law and of S. 3 (b), Mussalman Wakf Vali- 
dating Act, 1913. 54 I. A. 33 10 has already 
been noticed. It is sufficient to say here that 
in that case the wakif by the principal 
waqfnama reserved for herself a salary as 
mutwalli of Rs. 1500 a year for life out of the 
income of the wakf properties, valued in the 
deed at Rs. 19,000, and that after her death, 
each of two mutwallis was to receive no 
more than Rs. 180 per year. In 64 I.A. 158 
the first clause of a wakfnama was in these 

terms ; ^ 

Durin" my life-time, tbe tauhatof the entire wakf 
properties, noted in Schs. 1 and 2, shall have con- 
cern with me personally. During my life-time, I 
shall keep the entire wakf properties in my posses- 
sion and under my management as mutwalli and 
carry out the tauliat work. During my life-time no 
one shall have absolutely any power to interfere x 
with and raise an objection regarding the right ot 
tauliat or the management of the properties. I the 
mutwalli too shall spend (money) in whatever 

manner I would like. 

With special reference to this clause, the 
Right Honourable Sir George Rankin ex- 
pressing the judgment of their Lordships, 

Agreeing as their Lordships do with the High 
Court that the powers given to the settlor by the 
wide language of the first clause, already quoted 
from the deed are not more than the powers of a 
mutwalli to be exercised free from control by a 
committee of management or other such body, they 
are o£ opinion that there is nothing contrary to 
Shia law in the terms of the deed, and that the 
wakf cannot be held to be invalid by reason of any 
failure to comply with the requirement that the 
settlor must divest himself of his proprietary right. 

In addition to the reasons set out by my 
learned brother for holding that the wakf is 
not invalid by reason of the share— 5/iOths 
of the income— reserved by the wakif for 
himself as mutwalli’s remuneration, I would 
say that there is no absolute rule of law to 
indicate the maximum proportion of the total 
income of the wakf which it would be per- 
missible for the wakif to reserve to himself 
as mutwalli’s salary. Gross and glaring dis- 
proportion between the amount prescribed 
by the wakif as mutwalli’s salary for himself 
and that prescribed for future mutwallis 
would be always bad. But in case where the 
disproportion is not of that kind, the divid- 
ing line must be to some extent a question 
of fact, and may depend upon a variety of 
circumstances. In 8 Luck. 246, Sir Wazir 
Hasan C. J. and Kisch J. negatived the 
contention that the wakf was invalid because 
the mutwalli was reserving a benefit to her- 
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a self in the garb of remuneration. In disting- 
uishing the case in 5 4 I.A. 33 10 the learned 
Judges said : 

It seems to me that in deciding whether a wakf 
is invalid on account of reservation of benefit by 
the wakif the facts of the particular case must be 
taken into consideration. There are several points 
whioh distinguish the present case from the case 
that was under consideration by their Lordships. 
Firstly, in Abadi Begum's case 10 the wakf was not a 
wakf-alal-aulad, there were no beneficiaries and the 
wakf was made entirely for religious purposes. In 
the present case we are dealing with a wakf-alal- 
aulad created for the support of the members of the 
wakif’s family. Secondly, in that case the wakif 
who appointed herself as the first mutwalli, reserved 
to herself a salary of Rs. 1500 per annum out of the 
income of the wakf property, the value of which 
® was given in the deed as Rs. 19,000 only, whereas 
the future mutwallis (one for the mosque and one 
for the imambara) were to receive only Rs. 180 a 
year each. In the present case the property is valued 
at about one lakh, the annual net income is Rupees 
7766 out of which the mutwalli has reserved to 
herself less than one-tenth. It is true that future 
mutwallis, who were to be the eldest of her male 
descendants from time to time were to receive only 
Rs. 300 per annum for discharging the duties of 
mutwalli, but it must be remembered that they 
would also be receiving a guzara under the deed of 
wakf. The scale of guzara fixed for the wakif’s 
daughters was Rs. 300 per annum each, and the 
son’s shares, namely equal shares in the residue 
left after paying the fixed allowances, charitable 
expenses etc. provided for in the deed, would be 
c considerably more. In fact therefore the aotual 
amount received by Mt. Azmatunnessa from the 
wakf property would be less than that received by 
subsequent mutwallis, at any rate for the first gene- 
ration. 

This case was carried in appeal to the 
Privy Council, and their Lordships of the 
Judicial Committee held that 54 I. A. 33 10 
had been rightly distinguished by the Chief 
Court of Oudh: sen 41 C.W.N. 933 18 at p. 910. 
In the present case I am satisfied that the 
reservation of 5/lOths of the income as mut- 
walli’s salary for the wakif and his descen- 
dants (which when read with cl. 3 means his 
son and his son’s descendants) was not a 
d subterfuge designed to secure a life settlement 
on the wakif himself. This was the salary 
generally fixed for all mutwallis in the line 
of descont from the wakif through his son, 
and as my learned brothor has pointed out, 
the fact that another scale of remuneration 
has been generally fixed for another class of 
mutwallis, upon failuro of this line is bosido 
the point. After all the wakif’s lino through 
his son might novor bocome extinct. More- 
over the wakif was not appointing himself 
irrevocably a mutwalli for life, because cl. 3 
of the wakfnama provides that tauliat is to 
remain in the wakif during his life-time for 
so long as his health permits and ho desires 
to remain mutwalli. Finally as regards this 


point, the status in society of the wakif, of 
his son and of his son’s descendants is a 
circumstance which, in my opinion, should 
be taken into consideration. The wakif was 
the son of the ex-king of Oudh. His son and 
his son’s descendants would be persons in 
the direct and senior line of royal descent. 
Their position in society would be invested 
with a dignity which it would be impossible 
to uphold upon an income which might be 
ample for a mutwalli of less exalted station. 
Ideas of noblesse oblige would be a very real 
factor in determining the mode of living and 
the scale of personal expenditure expected 
by the community in Princes and Princesses 
of this family. / 

Sir Wazir Hasan has asked us to indicate 
for the guidance of the Shia community, the 
general position under the Shia law of a 
wakf in which the wakif appoints himself 
the first mutwalli and reserves to himself a 
share of the profits of the dedicated property 
as mutwalli’s remuneration. Generalisations 
about the law which tend to escape from the 
facts of a particular case are always hazard- 
ous. But I think I may say that upon this 
question there is authority both textual and 
judicial to warrant the following proposi- 
tions : (l) A wakif may not reserve to him- 
self any benefit under the wakf that is as a g 
beneficiary. (2) When any benefit is given to 
a class of persons, and the wakif becomes 
adventitiously a member of that olass, he 
may partake of the benefit. (3) He may ap- 
point himself mutwalli and reserve to himself 
a remuneration as mutwalli provided that 
is the remuneration reserved for mutwallis 
generally, and such as could reasonably be 
reserved for them. (4) He may not make a 
settlement for life upon himself under the 
guise of mutwalli’s remuneration. (5) Gross 
disproportion between the remuneration re- 
served by the wakif for himself as mutwalli 
and the remuneration provided for subsequent ^ 
mutwallis would ordinarily be evidence of 
an intention to participate as a beneficiary 
under the wakf. 

The second argument is that unless the 
provisions of Mussulman Wakf Validating 
Act 1913 can bo invoked to save this wakf, 
it would bo invalid under the Shia law by 
reason of the fact that it does not effect a 
substantial present or concurrent dedication 
to religious, pious or charitable purposes. 
Clause 6 of the waqfnama reserves 5/lOths 
of the income as mutwalli’s salary for the 
wakif and his descendants (which when read 
with cl. 3 means his son, and the descendants 
of his son). The same clause provides that 
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out of the remainder only 2/5ths shall be 
C set apart immediately for the expenses of the 
mosque and Imambara and the expenses of 
Muharram, Chehellum and Nowchandi Maj- 
lises; that 2/5ths shall be divided amongst 
the wakif’s heirs according to the Imamia 
law, and that l/5th shall go to what may for 
the sake of convenience be called a reserve 
fund. It is contended that the only concur- 
rent dedication to purposes of a religious, 
pious or charitable nature which is to be 
found in the deed is the setting apart of 
2 /lOths of the total income for the expenses 
of the mosque and Imambara and the Moha- 
ram Chehllum and Nowchandi Majlises. 
b This, it is said, is not a substantial dedication. 

As my learned brother has given sufficient 
reasons for rejecting this argument, I will 
confine myself here to a consideration of two 
cases upon which very strong reliance was 
placed by Sir Wazir Hasan. That the wakf 
in the present case was in the nature of a 
wakf-alal-aulad can hardly be questioned, 
and this circumstance has to be borne in 
•mind when an examination is made of the 
facts in 17 I. A. 28 15 and 54 I.A. 372. 17 In the 
former case, which was decided before the 
passing of the Mussalman Wakf Validating 
Act, 1913, property bearing a considerable 
income was made wakf by a deed which 
directed that a mosque in a dwelling house 
belonging to the wakif and two small Mad- 
rassahs also in the wakif’s dwelling houses, 
were to be supported, and the expenses of 
travellers were to be met in the manner 
which had become customary. The rest of 
the income was to be divided as salary of 
mutwallis who were to be drawn from mem- 
bers of the family, and as maintenance of 
other members of the family generation 
after generation. It was further provided 
that persons entitled to allowances ould 
have no power to assign or charge them, 
and that creditors should have no claim 

d against them. 

It was held that the gift was not a bona 
fide dedication of the property, and was only 
a veil to cover arrangements for the aggran- 
disement of the family and to make their 
property inalienable. In my opinion, there 
is no real parallel between the facts of that 
case and the facts of this. There is in the 
wakfnama under consideration no attempt 
to place the income reserved for members ot 
•the family beyond the reach of the creditors, 
or to impose any restraint on the alienation 
of the right to receive that income, lhe 
dedication of 2/lOths of income to the ex- 
penses of the mosque and Imambara and the 
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expenses of Muharram Chehllum and Now- d 
chandi Majlises and the provision of a re- 
serve fund which would inure in great 
measure to the benefit of these objects, con- 
stitutes in my opinion a substantial dedica- 
tion to purposes of a religious, pious and 
charitable character. Lord Hobhouse deli- 
vering the judgment of the board in 17 I. A. 
28 15 said that their Lordships were not 
attempting 

to lay down any precise definition of what will 
constitute a valid wakf, or to determine how far 
provisions for the grantor’s family may be engraf- 
ted on such a settlement without destroying its 
character as a charitable gift. 

The Mussalman Wakf Validating Act was 
passed in 1913 for the purpose of declaring 1 
the rights of Mussalmans to make settle- 
ments of property by way of “wakf” in 
favour of their families, children and descen- 
dants. The preamble and some provisions of 
the Act require to be set out. The Act says : 

Whereas doubts have arisen regarding the valid- 
ity of wakfs created by persons professing the 
Mussalman faith in favour of themselves, their 
families, children and descendants and ultimately 
for the benefit of the poor or for other religious, 
pious or charitable purposes; and whereas it is ex- 
pedient to remove such doubts; it is hereby enacted 
as follows : 

* * * * * 

(3) It shall be lawful for any person professing 
the Mussalman faith to create a wakf which, in all g 
other respects, is in accordance with the provisions 
of Mussalman law, for the following among other 
purposes : (a) for the maintenance and support 
wholly or partially of his family, children or des- 
cendants, and where the person creating a wakf is 
a Hanafi Mussalman, also for his own maintenance 
and support — during his life-time or for the pay- 
ment of his debts out of the rents and profits of 
the property dedicated. 

Provided that the ultimate benefit is in such 
cases expressly or impliedly reserved for the poor 
or for any other purpose recognized by the Mussal- 
man law as a religious, pious or charitable purpose 
of a permanent character. 

(4) No such wakf shall be deemed to be invalid 
merely because the benefit reserved therein for the 
poor or other religious, pious or charitable purpose 
of a permanent nature is postponed until after the ^ 
extinction of the family, children or descendants 
of the person creating the wakf. 

This Act came into force on 7th March 
1913, but was held not to be retrospective, 
that is to say, it did not apply to wakfs 
created before that date. To give it retro- 
spective effect, an Act was passed in 1930, 
called the Mussalman Wakf Validating Act, 
1930 (32 of 1930). It came into force on 25th 
July 1930. The effect of it was that the Wakf 
Validating Act of 1913 applies also, from and 
after 25th July 1930 to wakfs created before 
7th March 1913. 54 I. A. 372 17 was decided in 
1927, before the Act of 1913 was made retro- 
spective. A glance of the provisions of the 
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wakfnama in that case would be sufficient 
a to show how widely it differs from the deed 
under consideration in the present case. The 
'wakfnama in 54 I. A. 372 17 provided inter 
alia : (l) That out of an annual expenditure 
of Rs. 1558, a sum of Rs. 1100 should be ap- 
propriated for the support of the settlor 
and his family and Rs. 312 for the support of 
needy dependants, and that Rs. 146 should 
he applied to purely charitable purposes. 
(2) That when the life annuities fell in the 
money allotted for them should be divided 
by the mutwalli among the surviving an- 
nuitants or be given in his discretion to 
some or one of them, or so much should 
b be given by the mutwalli as he thought 
proper for purely charitable purposes. (3) 
That the office of mutwalli would devolve 
after the settlor’s death on the settlor’s 
descendants, and afterwards on his male 
agnates, and that while the office was so 
held the mutwalli was to get an annuity of 
Rs. 500 in addition to the mutwalli’s salary 
of Rs. 240. That on failure of the settlor’s 
descendants and male agnates an anjuman 
would become the mutwalli. (G) That upon 
the death of all the annuitants, the sums 
allotted to them would bo spent on purely 
charitable purposes. It was held that the 
c test of the validity of this wftkf was, as laid 
down in 17 I. A. 28, 15 and other cases, whe- 
ther it constituted a substantial dedication 
to charity. In disposing of the appeal their 
Lordships stated that 

tbc law as laid down by tbe Board is, that tbe pro- 
perties must be substantially dedicated to charity, 
not as one of tbe learned Judges of tho High Court 
lias observed in passing orders on tho application 
for leave to appeal, that tbe gift to charity should 
be substantial. 

In my opinion this observation largely 
answers Sir Wa/.ir llasan’s contention that 
2/lOths of tho income devoted to religious, 
pious and charitable purposes is too small to 
be substantial. It seems to mo that looking 

ft ° 

at tho provisions of the deed as a whole, it 
cannot be said that the settlor displayed an 
undue leaning towards himself and his family 
at tho expense of the religious, pious and 
charitable purposes for which ho was making 
provision. The third argument against tho 
validity of the wakf calls for an examination 
of thoso provisions of tho wakfnama by 
which, what has been called a resorvo fund, 
has been set up. In cl. 2 tho wakif, after 
stating that he has constituted a mosque and 
Imambara at Khusro Manzil, directs as 
follows : 

If at any time tho Government purchases this 
building or for any reason this building falls down, 


then to the price of the land and the building should 
be added a further sum to the amount of five years & 
income of the share which under ols. 6 and 7 of 
this wakfnama will be set apart for the improve- 
ment of this wakf and a magnificent mosque and 
imambara should be built together at a suitable and 
selected place. 

The relevant words in els. 6 and 7 are as 
follows : 

Clause (6) . . . . and the remaining one share out 
of the said ten shares shall be set apart for the 
extension and improvement of the wakf so that 
from time to time, in consultation with the trus- 
tees immovable properties may therewith be pur- 
chased and included in this wakf. 

Clause (7) . . . and the remaining two parts shall 
be reserved for the extension and improvement of 
the wakf properties and therewith immovable pro- 
perties shall be purchased and included in this wakf, j 

It is contended that there would be no 
appropriation to the wakf of the money in * 
the reserve fund until it was applied to the 
building of a new mosque and imambara, or 
the acquisition of other immovable proper- 
ties, for so long as the money lay idle, it 
would remain the property of the wakif, and 
therefore the settlor did not divest himself 
of it completely and unconditionally. This 
argument was sought to be supported by re- 
ference to certain passages in Baillie (Edn. 2, 
Part 2). At p. 218 the learned author states tho 
fourth condition of a valid wakf under tho 
Shia law’ thus : 

It must be entirely taken out of the wakif or ap- J 
propriator himself. So that, if the appropriation is 
restricted to a particular time, or made dependent 
on some quality of future occurrence, it is void. 

At p. 220: “Appendages. First, the w’akf 
or subject of appropriation is transferred so 
as to become the property of the mow’koof 
alehi ...” Sir Wazir Hasan has contended 
that the provision creating the reserve fund 
is not only bad in itself, but destroys the 
validity of the entire wakf. For this pro- 
position ho has cited 60 I. A. 116. 88 In that 
case a wakf was executed in respect of tho 
wholo of certain properties transferred to the 
wakif by her son. It was subsequently found ^ 
that the transfer was invalid, and that tho 
wakif was entitled in her ow T n right to a one- 
third share in those properties. On a con- 
struction of the wakfnama, it w*as hold that 
the w akif had no intention of making a wakf 
of her own share, and that the wakf failed 
as a whole. In my opinion tho argument is 
not justified by tho passages cited from 
Baillie or by the case just referred to, and I 
know’ of no rule of the Mahomedan law 
which prohibits a wakif either expressly or 
by implication, from setting aside a portion 

38. (’33) 20 A.I.R. 1933 F.C. 83 : 142 I.C. 217 : 55 
All. 83 : 60 I. A. 116 (1\C.), Sahu Uar Trasad v. 
l'azal Ahmad, 
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erection be for the wakf or for himself, or whe- 
ther it was erected generally without any specific 0 
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of the income of the wakf for the purpose of 
improving and enlarging the corpus. Such a 
provision stands on the same footing as a 
direction to accumulate for the purpose of 
protecting the wakf property against un- 
foreseen contingencies, and to hold that this 
measure of prudence would invalidate the 
endowment, would be to destroy at a stroke 
the majority of wakfs created by provident 
and far-seeing settlors. The intention of the 
settlor is reflected in the preamble to the 
wakfnama : 

Having taken out the immovable properties men- 
tioned in the schedule below from my ownership, I 
have for the sake of God included them in the wakf 
and I shall cause mutation of names to be effected 
b in the records of the Government. 

This is a declaration that the wakif is 
taking the property out of his own posses- 
sion and making a change in the character 
of possession, a change such as to amount to 
a transfer of possession to himself as mut- 
walli. In 64 I. A. 15S 1 it was laid down that a 
wakif can appoint himself the mutwalli of 
a wakf and in such a case change in the 
character of the possession amounts to trans- 
fer of the possession as required when the 
mutwalli appointed by the wakif is a person 
other than the wakif himself. In that case 
it was established that upon a true construc- 
c tion of the wakf the settlor had retained no 
interest to himself, and that on the evidence 
and by mutation of names he had before his 
death transferred the possession from him- 
self as malik to himself and another as 
mutwallis and it was held that the wakf 

was valid under the Shia law. 

The findings of fact expressed by my 
learned brother, in which I entirely concur, 
are that such a change in the character of 
possession was indeed made in the present 
case. The moment this was done the entire 
property, both corpus and income, became 
impressed with the trust. That share of the 
income which was to be accumulated was 
d as much an asset of the wakf as was the 
corpus itself. The future application of this 
fund to the erection of a mosque and Iraam- 
bara or its investment in other immovable 
properties would amount to no more than 
the conversion of one form of wealth, money 
into another form of wealth, land and build- 
ings. It was not a future appropriation, but 
a present appropriation to future uses which 
would inure to the benefit of the wakf. 
Ameer Ali (Edn. 4 vol. I at p. 48l) says : 

Regarding erections on wakf lands, the following 
rules are applicable. If the mutwalli of t e wa 
erects the building, with the property of the watt 
or the income of the trust property, the building 
becomes the property of the wakf, whether the 


purpose. . . . 

I am satisfied that setting up of the re- 
serve fund in no way affects the validity of 
the wakf. 

The next argument is that if the wakf is 
invalid on the principles enunciated by the 
Privy Council in 17 I. A. 28, 15 22 I. A. 7G 16 
and 54 I. A. 372, 17 then the Wakf Validating 
Act, 1913, would not save it because the 
proviso to s. 3 has not been satisfied. The 
proviso requires an ultimate gift over after 
the extinction of the family children or des- 
cendants of the wakif, expressly or impliedly 
for the poor or other purpose recognised by . 
the Mussalman law as a religious, pious or J 
charitable purpose of a permanent character. 

It is contended that the ultimate gift over 
in the present case is (i) less than the entire 
available fund (ii) too remote, and (iii) too 
indefinite. 

Under cl. 7 of the wakfnama the position 
as to allocation of the income upon failure 
of the wakif’s descendants would be as 
follows: Mutwalli’s salary 2/iOths; Mosque 
and Imambara 3/iOths ; Reserve fund for the 
extension and improvement of the wakf pro- 
perties 7/20tks ; “Kar-i-khair” (translated as 
“proper charitable acts”) 3/20tks. The result 
is that 9 / 20 ths of the income would be ab- ,J 
sorbed by the mosque and Imambara and by 
proper charitable acts, and 7/20ths would go 
into the reserve fund, the ultimate benefit of 
which would inure to these self-same objects. 
The entire available fund is thus seen to be 
dedicated to “religious, pious or charitable 
purposes of a permanent nature.” Section 4 
expressly provides that a wakf will not bo 
invalid by reason of this ultimate gift over 
being postponed until after the extinction 
of the “family, children or descendants” of 
the wakif. Now it has not been disputed 
that the word “children” in the phrase, “If 

no one of my children remains in 

cl. 7 means descendants entitled to inherit, 
and that being so it is clear, that the gift 
over is not too remote. 

The next point taken was that “proper 
charitable acts” (Kar-i-khair) relates to an 
object which is too indefinite and in support 
of this contention a passage was cited from 

Baillie (Edn. 2) p. 217: 

If a man should make an appropriation without 
mentioning its objects the appropriation would be 
void. So also where the objects are not distinctly 
specified, as if he should say, “For one of these 
two” or “for one of the two Musheds or two 
Fureeks, the whole would be void.” 

The principle has been in my opinion 
correctly interpreted by Sir Dinshah Mulla 


212 Calcutta Hashim Abi Khan v. Hamidi Begum (Khundkar J.) A. I. R. 


a in his “Principles of Mahomedan Law” 
(Edn. 11), Art. 146 at page 152 : 

The objects of a wakf must be indicated with 
reasonable certainty; if they are not, the wakf will 
be void for uncertainty. But it is not necessary that 
the objects should be named. 

This exposition is of the utmost import- 
ance; if the objects of the wakf are indicated 
with reasonable certainty it is not necessary 
that they should be named. The nearest 
English rendering of the expression “Kar-i- 
khair” would be “works of charity.” The 
connotation of “Kar-i-khair” includes alms- 
giving, or liberality to the poor and as my 
learned brother has pointed out the prime 
b concern of Muslim jurists when dealing with 
wakf is benefit to the poor. In this view of 
the matter the principle laid down in (1804-05) 
10 ves. 52l 39 would not be attracted. In 26 i.a. 
71 40 a devise by a Hindu to “dharam” was 
held to be void for uncertainty. Sir Richard 
Couch expressing the judgment of their Lord- 
ships of the Judicial Committee applied the 
principle laid down in (1804-05) 10 Ves. 521 89 
and quoted the following passage from the 
judgment of Lord Eldon : 

As it is a maxim that the execution of a trust 
shall be under the control of the Court, it must be 
of such a nature that it can be under that control 
so that the administration of it can be reviewed by 
c the Court, or if the trustee dies the Court itself can 
execute the trust — a trust therefore which in case 
of maladministration could be reformed and a due 
administration directed, and then, unless the sub- 
ject and objects can be ascertained upon principles 
familiar in other cases, it must be decided that the 
Court cun neither reform maladministration nor 
direct due administration. 

In (1804-05) 10 Vos. 52 1 39 a bequest had been 
made in trust for such objects of benevolence 
and liberality as the trustee in bis own dis- 
cretion should most approve, and it was held 
that the trust failed because it was too indefi- 
nite. In 2G I.A. 71 1,1 their Lordships pointed 
out that in Wilson’s Dictionary “dharam” is 
defined to be law, virtue, legal or moral duty. 
d Jt was accordingly held that the objects 
which would be considered to bo meant by 
that word were too vague and uncertain 
for the administration of them to bo under 
control. In my opinion it would not bo right 
to condemn a gift for ‘Kar-i-khair’ in a deed 
•of Mussalman wakf as being on tho same foot- 
ing as a gift for ‘dharam.' The objects of the 
donor’s bounty in the caso of “dharam” — if 
by that expression is to be understood tho 
meaning given to it in Wilson’s Dictionary 

39. (1804-05) 10 Ves. 521 : 7 R. R. 232, Morico v. 
Bishop of Durham. 

40. (’99) 23 Bom. 725 : 26 I. A. 71 : 7 Sar. 643 : 1 
Bom.L.B. 607 (P.C.), Bunohordns Vandrawaudas 
v. l’arvatibai. 


— are as vague and indeterminate as it is e 
possible for such objects to be, whereas in 
the case of “Kar-i-khair” in a wakfnama 
they are possible of ascertainment by refer- 
ence to the principles of Mahomedan law. In 
7 Buck. 800 18 a deed of wakf contained the 
direction “religious and charitable objects 
shall continue to be performed permanently 
and in perpetuity so that they may benefit 
my soul.” It was held that the wakf satisfied 
the requirements of the proviso to S. 3, Mus- 
salman Wakf Validating Act, 1913, and that 
the fact that there was no specification in 
the deed itself of such religious and charit- 
able objects did not render the dedication 
vague. Such objects could be ascertained by / 
reference to the texts of Mahomedan law 
and the matter related to the administration 
and not to the construction of the wakf. This 
decision was in effect overruled by a Full 
Bench of the Oudh Court (Hamilton and 
Radha Krishna JJ., Ziaul Hasan J. dissent- 
ing) in 15 Buck. 586. 20 It was held by the 
majority of the Court that a wakf which 
described the ultimate object of the benefit 
as “charitable purposes highly commendable 
according to Hanafi School” was invalid on 
the ground of vagueness and uncertainty 
having regard to the decision of the Privy 
Council in 26 I. A. 71. 40 9 

In his dissenting judgment, Ziaul Hasan J. 
expressed the view that the objects of the 
wakf were easily ascertainable and there was 
no uncertainty about them. He pointed out 
that 26 I.A. 7l 40 was a case which dealt with 
a Hindu disposition, and that there was not 
a word in their Lordships' judgment which 
could show that their Lordships were laying 
down a general principle applicable to Mus- 
salman wakfs also. He also observed that 
the question would have to be decided in 
accordance with Muslim law which had not 
boon altered by the Mussalman Wakf Vali- 
dating Act or by any other legislative enact- h 
ment. With great respect to the judgment of 
tho majority in that case, I am constrained, 
after careful consideration, to adopt the rea- 
soning of Ziaul Ilasan J. Wakf postulates 
charity, and to hold that there is little or no 
difference between “Kar-i-khair” in a Mus- 
salman deed of wakf and “dharam” in a 
Hindu will would bo to lose sight of what 
Jessel, M. R. said in (1S76) l C.P.P. 374 41 : 

There is no more vicious lino of argument than 

of comparing one contract with another, and 

saying it differs very little; you arrivo ultimately at 
identifying wholly different contracts. 

41. (1876) 1 C. i\ D. 374 : 35 B. T. 196 : 24 W.B. 

838 ; 45 B.J.C.P. 630, Southwell v, Bowditch. 
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Ameer Ali (Edn. 4, vol. I at page 414) has 
* stated the entire matter thus : 

Mere vagueness or uncertainty will not lead to 
the failure of a wakf, for, in such a case the 
does itself supply the defect by declaring that the 
trust should be in favour of such objects as ap- 
proach nearest in character to the intended object 
.of the wakf; or even when that is not expressed, b 
applied to the support of the poor and needy. . . 

The poor form, by necessary implication of the 
law, the^ultimate beneficiaries of every wakf ereated 
in favour of individuals or the descendants of the 
v?akif. Where, therefore, the primary object fails, 
such failure instead ot voiding the wakf only ac- 
celerates’ the ultimate application. 

I am of the opinion that if the expression 
“Kar-i-khair” does not indeed indicate the 
'i objects o£ bounty intended by the wakif 
with sufficient certainty, the doctrine of 
cypres could be invoked. As stated by my 
learned brother, there is in the present case 
an overriding intention in favour of chanty 
on failure of the settlor s heirs. This is 
manifest in cl. 7 of the deed, theeffectof 

which is to dedicate 9 / 20 ths of the entire 
income to the religious, pious and charit- 
able objects represented by the mosque and 
imambara, and implied in the expression, 
“Kar-i-khair” while deflecting 7/20ths into 
the reserve fund, which, it should be repeat- 
ed, would again inure to the benefit of these 
. self-same objects. Sir Dinshah Mulla in hi 
“Principles of Mahomedan law (Edn. 11) 
states the doctrine of cypres in Art. 146 H: 

Where a clear charitable intention is expressed 
in the instrument of wakf, it will not be permitted 
to fail because the objects, if specified, happen to 
fail, but the income will be applied for the benefit 
of the poor or to objects as near as possible to the 

objects which failed. 

Mr. Tyabji in Edn. 3 of his “Muhammadan 
law,” (published in 1940) has given close 
consideration to the texts of Mussalman law 
and to judicial decisions in his notes under 
Art. 481. I would conclude what I have to 
say on this topic by quoting the following 
from the learned author’s discourse : 

d f The principle underlying the doctrine of cypres 

is deenlv rooted in Muslim law. . , 

Under English law expressions which are too 
h as ‘philanthropic’ or ‘benevolent pur- 

IgiSSpEK 

includes valid objects of wakf. 

The last argument brought to bear against 
the validity of the wakf related to the prior 

lease of some of the wakf properties which 
had been granted by the settlor to Saheba 
Khatun. It was contended that the lease 
made the wakf void in Shia law, first y, 


because the appropriation of a portion of e 
the corpus was postponed until the expiry 
of the lease, and secondly because in any 
case the reversion remaining in the wakif 
and his right to receive rent from an inter- 
mediate lessee could not ever be mowkoof 
(thing appropriated). In support of this 
argument, the conditions of a wakf according 
to Shia law were adverted to, and reference* 
was made to Baillie (Edn. 2) Part II at p. 213, 
where the four main conditions are set out ; 

First, conditions that relate to the mowkoof, or 
thing appropriated, which are also °f four kinds. 

It must be a substance, the property of the appro- 
priator, capable of being delivered. Hence the wakf 
of anything which is not in ayn or distinctly speci- 
fied, or deyn or indeterminate things is not valid. / 

The argument was carried to the length . 
of maintaining that in Shia law there can 
be no wakf of anything which is not capable 
of physical possession. As this contention 
has been repelled in the judgment of my 
learned brother by reasons which do not 
require repetition, I need only refer to the 
case in 65 I. A. 198. 9 In that case a testator 
had by his will made certain property wakf 
for the purpose of a sarai but had directed 
that the income of two buildings included 
in the dedication should be given for life to 
a certain lady and her son, and to another 
person respectively. The language of the g 
judgment of their Lordships, a portion of 
which has already been quoted by my 
learned brother, is of such importance to 
the present question that I would repeat it. 
The Right Honourable Sir George Rankin 

delivering the judgment of the Board said : 

If the will can be read as intending that on the 
death of the testator these two properties should 
become “wakf” it would be in no way unlawful 
that a life interest in the usufruct should be 
reserved for the beneficiaries abovenamed. On the 
other hand, a direction that property should be- 
come wakf after the death of a person surviving 
the testator is contrary to the principles applied by 
the Shia law to dedication inter vivos. If one 


should say I have appropriated when the beginning ^ 

of the month has come the appropriation 

would not be valid.” (Shuraya-ool-Islam Bail he, 
Vol. II p. 218). Their Lordships recognise that the 

decision in 30 1.A. 94,8 which permits a Shia to create 

a wakf by will, is itself a mitigation of the rigour 
of this principle, but they are not of opinion that 
the principle is abrogated for all purposes in the 
case of a testamentary disposition, nor do they 
think it can be confined to cases where the passing 
of the property to the endowment is made to 
depend upon an event which is problematical as 
well as future. On these points they are not in 
agreement with the observations made in 28 All. 
033 42 While not disposed to put a narrow or un- 
duly technical construction of this will, upon a 
careful consideration of the language used by the 

42. (’06) 28 All. 633 : 3 A.L.J. 387 : 1906 A.W.N. 
146, Muhammad Ahsan v. Umardaraz. 
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testator and of the substance and effect of his dis- 
a positions, their Lordships find themselves unable 
to hold that he intended either of the two proper- 
ties now in question to become wakf property until 
the tenant for life had died or there had been a 
sale under the powers conferred by the will. 

This enunciation of the law brings into 
relief the extent to which an interest in re- 
mainder given by will may in Shia law be 
the subject of wakf. Be it remembered that 
in this case there was really no immediate 
appropriation of the corpus in question, 
since the gift was a testamentary one. In 
the present case we have an immediate ap- 
propriation of property in the actual pos- 
session, presumably, of tenants who were 
b paying rent to a lessee from the settlor, the 
latter being at the time of the dedication 
under a contractual liability to pay rent to 
thewakif. What is immediately appropriated 
as corpus is the property, to which attaches 
the right to receive in the present a smaller 
rent from one person, the lessee, and to re- 
ceive in the future a larger rent from other 
persons, the tenants who happen to be in 
actual or khas possession. The delivery of 
seisin is effected by vesting in the endow- 
ment the right to recoivo rent. The follow- 
ing passage from Ameer Ali (4th Ed.) Vol. I 
p. 499 which deals with iqbaz or delivery of 
c possession is instructive : 

It is only necessary to explain that under the 
condition of iqbaz actual delivery of possession is 
not requisite. What is required is an indication 
that the wakif has divested himself of his proprie- 
tary interest in the subject of the wakf. If the pro- 
perty is immovable, delivery of the title deeds 
would satisfy the requirements of tho law. If it is 
a house tho delivery of the key, or if they are Gov- 
ernment securities in deposit with any Bank, tho 
delivery of the deposit receipt, or if it is a business, 
a transfer in the books, as in the caso of a Rift, 
would bo a sufficient transmutation of possession. 

No authority whatever has been cited to 
substantiate tho contention that the rever- 
sion and the right to recoivo rent which 
were vested in the settlor at tho time of tho 
d wakf could not constitute mowkoof. It is 
hardly necessary to observe that such a pro- 
position would have tho effect of invalidat- 
ing all wakfs by Shias of immovable property 
in which an intermediate tenancy interven- 
ed botweon the proprietor and the tenant in 
actual physical possession. This disposes of 
all tho arguments directed against the vali- 
dity of tho wakf. 

G.N./h.K. Appeals dismissed . 

C. P. C. — 

(b) (’40) Cliitftley, Ss. 100 & 101 N. 23 Pt. 3. 

(r) (’40) Cliitftley, O. 41 U. 1 N. 12 l'ts. 1, 3. 

(’41) M u Hu, Page 1155 Pts. (n). (in). 

(t) (’40) Cliitftley, O. 22 H. 3 N. 1G. 

(’41) Mulla, Page 92G Pt. (o). 

(u) (’40) Cliitftley, O. 21 H. 58 N. 1. 


(v) (’40) Chitaley, O. 21 R. 63 N. 1; N. 14, Pfc.3. 

(w) (’40) Chitaley, O. 21 R. 63 N. 7, Pt. 6. « 

(x) (’40) Chitaley, O. 21 R. 63 N. 8, Pt. 9. 

(’41) Mulla, Page 845 Pt. (q). 

(y) ’40) Chitaley, O. 21 R. 58, N. 13. 

(z) ’40) Chitaley, S. 11 N. 98, Pt. 7. 

’41) Mulla, Page 78, Pt. (k). 

(aa) (’40) Chitaley, O. 21 R. 63, N. 25. 

Lim. Act — • • 

(p) (’42) Chitaley, Arts. 142 & 144 N.9, Pts. 1,2; 

N. 2 Pts. 3, 4. 

(’38) Rustomji, Page 1317 Pts. 1, 4: Page 
1340 Pt. 4. 

(q) (’42) Chitaley, Arts. 142 & 144 N. 46 Pt. 7. 

(’38) Rustomji, Page 1372, Pt. 9. 
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Bartley and Mohamad Akram JJ. / 

Kashi Nath Panday — Appellant 

v. 

Emperor . 

Criminal Appeal No. 790 of 1940, Decided on 3rd 
April 1941. 

Evidence — Hearsay — Child not being com- 
petent witness not examined — Statement made 
by child to other people is not admissible. 

A child aged 3$ years was raped about which she 
complained to her mother, sister and father. The 
child was not examined as she was not a competent 
witness. Evidence was given by her mother, father 
and sister of her statements and conduct and on 
that evidence accused was convicted : 

Held that the evidence of statements made by g 
tho child to other people, or of conduct amounting 
to a statement, was not admissible against the ac- 
cused as it was hearsay evidence : (1799) 1G8 E. R. 
202 and (1808) 1 Phil. & Arn. Ev., 10th Edn. 10, 
Foil. [p 215c] 

Carden Noad and Anil Chandra Boy Chau - 
dhuri — for Appellant. 

Nirvial Kumar Sen — for the Crown. 

Bartley J. — Appellant in this case 
has been convicted, in accordance with the 
majority verdict of the jury, of an offence 
under s. 376, Penal Code. Tho case involves 
an unusual and interesting point of law. 
The facts aro briefly, that about noon on 
30th August last, Bansori, a child of si years ^ 
of age, complained to her mother of pain in 
lieu private parts. Tho same evening, the 
child’s elder sister reported to her mother a 
statement, made by the child to her, suggest- 
ing the conclusion that tho child had been 
raped by a man whose description she gave 
to her sister. The father who was present, 
overheard part of the story. Next morning 
when returning from a walk with Bansori, 
ho found the appellant, a motor driver em- 
ployed by the owner of the house, sitting on 
tho stairs, lie asked Bansori if the appel- 
lant was lior assailant-, and she nodded. Ho 
then informed the police. Tho child was 
medically examined and it was found that 
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her hymen was ruptured, and the labia 
* swollen and inflamed. In the opinion of the 
doctor, the injuries were due to rape. When 
the case came up for trial, the learned Judge, 
as he was empowered to do, directed the jury 
that the child Bansori was not a competent 
witness. She was not examined in the pro- 
ceedings. Evidence was given by her mother, 
father and sister of her statements and con- 
duct, and on that evidence, appellant has 
been convicted. On appeal the point taken 
is that there was no admissible evidence to 
prove the guilt of the appellant. She could 
not testify, and in the circumstances, no 
hearsay evidence could be given. We are of 
<b opinion that this contention is a valid con- 
tention, and must prevail; indeed it was 
conceded on behalf of the Crown that no 
provision of the Evidence Act covered the 
reception of hearsay evidence in such a case. 
The evidence given was second hand evi- 
dence, with regard to which the English 
rule, as stated by Best in his treatise on 

Evidence, is that , . 

no matter bow unanswerably the absence of the 
original source is accounted for, the infeiioi 
dence will not be received. 

The general rule is of course, qualified 
by statutory exceptions, but none of those 
exceptions, as stated in the Evidence Act, 

C appear to apply to the facts of the present 
case. In our opinion therefore evidence of 
statements made by the child to other people, 
or of conduct amounting to a statement, is 
not admissible against the appellant. We 
are fortified in this view by the decision in 
(1799) 1G8 E.R. 202. 1 While this case is more 
often referred to in the text books as an 
authority on the question of the competency 
of an infant witness to depose, and for the 
proposition that the testimony of such a 
witness must be given on oath, it went 
further and laid down, as the unanimous 
opinion of twelve Judges, that information 
d relative to an alleged assault given to other 
ner sons by a child who was not examined 
as a witness, was not receivable. The facts 
of that case were practically identical with 
those now in question. The case was proved 
■by the mother of the child and another 
woman, to whom the child had old the c.r- 
cumstances of the injury done to her. The 
only corroborative evidence was that the 
prisoner lodged at the place she had descnb- 
ed, that she had received some injury , and 
that when she saw him next day, she decla - 
ed he was the man. It was held that en- 
dence of her statements ought not to have 

1. (1799) 168 E.R. 202, R. v. Brasier. 


been received, and this decision, given in ^ 
1799, was followed in a subsequent case B. v. 
Tucker 3 decided in 1808. This appeal must 
accordingly be allowed. The conviction of 
the appellant and the sentence passed upon 
him are set aside, and he will be acquitted 
and discharged from his bail. 

Mohamad Akram J. — I agree. 

K.S./r.k. Appeal allowed * 

2. (1808) 1 Pbil. & Arn. Ev., 10th Edn. 10. 
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B. K. Mukherjea and Biswas JJ. 

Jwala Prosad Saha — Appellant j 

v. 

Bachu Lai Gupta — Respondent. 

Appeals Nos. 164 of 1940, 28 and 219 of 1941 and 
Civil Revn. Case No. 781 of 1941, Decided on 10th 
July 1941, from original orders of District Judge, 
Birbhum, D/- 28th May 1940; 18th and 23rd 
December 1940 ; and 17th May 1941 (for first three 
Appeals) respectively. 

(a) Guardian and Wards Act (1890), S. 25 — 
Custody explained. 

The word “custody” as used in S. 25 refers not 
only to actual but also to constructive or legal 
custody. When the father of a child is alive and 
has not abandoned his right, the maternal grand- 
father or for the matter of that any other relation 
who has the actual custody of the boy must be 
deemed to have that custody with the knowledge q 
and consent of the father. Legally it is the father 
who has the custody of the child in such circum- 
stances, and the child can be deemed, within the 
meaning of the section to be removed from such 
le« a l custody, when the person in whose actual 
possession he is, repudiates to the guardian’s know- 
ledge the right of the latter to the actual or legal 
custody of the minor : (’17) 4 A.I.lt. 1917 Mad. 612 
and (’15) 2 A.I.R. 1915 All. 199, Rel. on.[P 217a, 6] 

(b) Guardian and Wards Act (1890), S. 25 — 
Weliare of minor not guardian’s interest is to 
be looked to — For health of minor, father’s 
right of custody can be limited — Order of 
District Judge allowing child with maternal 
grand parents for some time held proper. 

The rights of parents regarding the custody and 
control of their children are to be exercised, not in ft 
the interest and for the benefit of the parents, but 
in the interest and for the welfare of the children 
themselves; 23 Cal. 290, Rel. on. [P 217e] 

The Court would be perfectly justified in impos- 
ing limits upon the father's right of custody, if the 
exercise of euch rights would materially interfere 

with the health and happiness of the minor 

[P 217e,/J 

A boy a^ed only eight years and a few months 
was born in the house of his maternal grandfather. 
His mother died only six days after his birth, and 
he had been in the house of his maternal grand 
parents since then and brought up by them as their 
own son. The father of the minor made an appli- 
cation as his natural guardian, under S. 25 praying 
that the child might be restored to his custody. It 
was contended that it would not be conducive to 
the welfare and happiness of the child if he was 
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removed at this age to new and unfamiliar sur- 


roundings and estrangement from the grandfather 
and his wife whom he looked upon as his own 
parents might seriously affect his health. As a 
sudden separation from his maternal grand parents 
might affect the health of the child, the District 
Judge directed that the boy should remain with 
them for about a year and a half. During this 
period the father was to be - entitled to the company 
of his son during the holidays and on ceremonial 
occasions, and was to be at liberty to take him 
away at his expense: 

Held that the direction given by the District 
Judge that the child should remain with the mater- 
nal grand parents for some time more and in the 
meantime he should be given opportunity of being 
familiar with his father was a very proper one. 

[P 217<7] 

& (c) Practice — Judicial order cannot be passed 

behind back of party affected. 

An order made by the Judge in his Chamber 
without notice to the parties is bad in law as the 
Judge is not justified in making a judicial order 
behind the back of the party affected thereby with- 
out giving him an opportunity to say what he had 
to say on the point. [P 2177 i ; P 218a] 

(d) Guardian and Wards Act (1890), S. 25 

Conduct of guardian held not contumacious and 
order of fine was set aside. 

The notice to produce the minor was not actually 
served upon the guardian. The minor himself was 
not at Suri (where the notice was issued) on that 
date, but was lying ill at Mongbyr : 

Held that the guardian could not be said to have 
deliberately flouted the orders of the Court and 
hence the order imposing a fine on the guardian 
c should be set aside. [P 218/» ; P 219a] 

Gopendra Nath Das (in 164, 23, 219 and ?S1), 
Hari Prosanna Mukherjee (in 164) and L ala 
Hemanta Kumar (in 23, 219 and 731) 

— for Appellant. 

llira Lai Chakravarti ; and Babindra Nath 
Bhattachar ji (in 164, 23, 219 and 781) and 
Aruncndra Nath Tagore (in 164 and 23) 

— for Respondent. 

B. K. Mukherjea J. (F. 3[, A. No. 164 
of 1940.) — This appeal is directed 
against an order of the District Judge, 
Birbhum, dated 28th May 1940, passed under 
8. 25, Guardian and Wards Act, direct- 
ing that the minor, Chittaranjau Gupta 
d should be returned to the custody of his 
father Bechu Lai Gupta, the respondent- 
petitioner. The infant is a hoy aged only 
eight years and a few months. Ho was born 
in December 1932 at Suri in the house of his 
maternal grandfather, Jwala Prosad Saha, 
who is the appellant before us. Ilis mother 
died only six days after his birth, and it is 
not disputed that ho lias been in the house 
of his maternal grand parents sinco then 
and brought up by them as their own son. 
It was on 27th March 1940 that Bechu Lai 
Gupta, t lie father of the minor, made this 
application as his natural guardian, under 
S. 25, Guardian and Wards Act, praying 
that the child might bo restored to his cus- 


A.I.K. 

tody. The application was opposed by his 
maternal grandfather Jwala Prosad Saha on * 
several grounds. It was said, in the first 
place, that the application was not a bona 
fide one and that the petitioner had never 
cared to look after his infant son ever since 
his birth, and neither he nor the other mem- 
bers of his family had paid any visit to the 
child except on rare occasions. The peti- 
tioner, it was said, made a proposal to marry 
the second daughter of the opposite party, 
and as the latter refused to accept his pro- 
posal, he became angry, and with a view to 
wreak vengeance on the opposite party and ; 
his wife who were very much attached to 
the child, sent a pleader’s letter demanding /* 
that the child should be returned to him. It 
was contended further that it would not be 
conducive to the welfare and happiness of 
the child if he was removed at this age 
to new and unfamiliar surroundings and 
estrangement from the opposite party and 
his wife whom he looked upon as his own 
parents might seriously affect his health. 

The District Judge considered all these 
matters and came to the conclusion that 
although the child was well looked after and 
tended by the maternal grand parents, it 
would be after all to his interest to return 
to his father and live with him. As a sudden 
separation from his maternal grand parents 
might affect the health of the child, the 
District Judge directed that the boy should 
remain with the opposite party till the 
Christmas holidays of 1941. During this 
period the father would be entitled to the 
company of his son during the holidays and 
on ceremonial occasions, and would be at 
liberty to take him away from Suri at his 
expense. From the Christmas holidays of 
1941 the minor would remain permanently 
with his father. It was further directed that 
if tho wife of the opposite party died within 
this period, the child should bo returned to 
his father. It is the propriety of this order 
that has been challenged before us in this 
appeal. Mr. Das who appears for the appel- 
lant has contended in the first place, that 
the order of tho District Judge is not war- 
ranted by law, inasmuch as s. 25 , Guardian: 
and A\ ards Act, lias no application to the 
facts of this case. He has contended, in the 
second place, that in the circumstances of 
the present case the welfare and happiness 
of t lie child demand that tho present custody 
and control should not be interfered with. 

So far as the first point is concerned, Mr. 
Das argues that s. 25, Guardian and Wards 
Act, contemplates a case where a ward leaves 
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, or is removed from the custody of his guar- 
c dian. As in the present case, the minor was 
never in the custody of his father and lived 
all along with his maternal grand parents, 
that section could not possibly apply. The 
language of the section is undoubtedly not 
very clear, but we think that the word 
“custody” as used in the section refers not 
only to actual hut also to constructive or 
legal custody. When the father of a child is 
alive and has not abandoned his right, the 
maternal grand-father or for the matter of 
that any other relation who has the actual 
custody of the boy must be deemed to have 
that custody with the knowledge and con- 
b sent of the father. Legally, it is the father 
who has the custody of the child in such 
circumstances, and the child can be deemed, 
within the meaning of the section to be re- 
moved from such legal custody, when the 
person in whose actual possession he is, re- 
pudiates to the guardian’s knowledge the 
right of the latter to the actual or legal cus- 
tody of the minor. This was the view taken 
by the Madras High Court in 39 Mad. 608, 1 
and in our opinion it would be a sound view 
to take. To hold otherwise, would be to ad- 
mit that there is no provision in the Guar- 
dian and Wards Act under which a guardian, 
c even if he is appointed by a Court, can apply 
for having the custody of the minor who had 
never been in his custody before. As was 
pointed out by the Allahabad High Court in 
37 ALL. 515, 2 a guardian may in such cases 
be said to have got legal custody from the 
very moment of his appointment as a guar- 
dian and can make an application under 
S. 25, Guardian and Wards Act. The first 
contention of Mr. Das is, therefore, overruled. 
Coming now to the merits of the case, it is 
not disputed that the father, as the natural 
guardian, has the legal right to the custody 
of his child and the Court would not inter- 
fere with his right, except when the safety 
A or the welfare of the child requires such 
interference. It cannot be said in the pre- 
sent case that the father had abandoned the 
custody of his child to his maternal grand- 
father and is now capriciously reasserting 
his rights. The father could not reasonably 
have demanded the return of the child so 
long as it was very young and required the 
actual nursing of his grand-mother. There 
is no allegation of misconduct on the part 

1. (’17) 4 A. I. R. 1917 Mad. 612 : 33 I. C. 894 : 39 
Mad. 608 : 30 M. L. J. 21, Mohideen Ibrahim 
Nachi v. L. Mahomed Ibrahim Sahib. 

2. (’15) 2 A. I. R. 1915 All. 199 : 29 I. C. 416 : 37 
All. 515 : 13 A. L. J. 742, Utma Kuar v. Bhag- 
•want Kuar. 


of the father, or any moral unfitness which 0 
■would disentitle him to the custody of his 
son. We are not satisfied that the present 
case was the outcome of any bitterness of 
feeling that came into existence on account 
of the refusal of the opposite party to marry 
his second daughter to the petitioner. 

It is perfectly true that the rights of 
parents regarding the custody and control of 
their children are to be exercised, not in the 
interest and for the benefit of the parents, 
but in the interest and for the welfare of the 
children themselves : vide 23 Cal. 290.° The 
Court would be perfectly justified in impos- 
ing limits upon the father’s right of custody, ^ 
if the exercise of such rights would materi- 
ally interfere with the health and happiness 
of the minor. In the present case the only 
thing that could be said on behalf of the 
opposite party is that the minor is still very 
young, that he has been born and brought 
up under particular environments, and it 
may tell upon his health if he is removed 
from his present surroundings and compelled 
to live amongst people whom he cannot but 
regard as strangers. We think that the 
direction given by the District Judge that the 
child should remain with the maternal grand- 
parents for some time more and in the mean- 
time he should be given opportunity of being 1 
familiar with his father was a very proper 
one. Speaking for ourselves, we might be 
inclined to put off the time for final separa- 
tion to a later date. But as we find the boy 
had stayed with the father during this as 
well as the previous summer vacation and 
has become familiar with his new surround- 
ings, it will not be proper in our opinion tc 
alter the directions given by the District 
Judge in this respect. The result is that this 
appeal is dismissed. We make no order as 
to costs. 

Civil Revision Case No. 781 of 1041. — 

It is necessary now to refer to a subsequent ^ 
order made by the District Judge in the 
course of the same proceeding on 10th June 
1941, by which the previous order made on 
28 th May 1940 was modified. The modifica- 
tion was to the effect that the father would 
get immediate custody of the minor without 
waiting till the Christmas holidays of 1941. 
Against this order Civil Rule No. 781 of 1941 
was issued by this Court, and it is necessary 
that this rule should be disposed of now. In 
our opinion, the order is bad in law inas- 
much as it was made by the learned Judge 
in his Chamber without notice to the par- 

3. (’96) 23 Cal. 290, In the matter of Joshy Assam. 
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a ties. However much reprehensible the con- 
duct of Jwala Prosad might have been, we 
do not think that the Judge was justified in 
making a judicial order behind the back of 
the party affected thereby without giving 
him an opportunity to say what he had to 
say on the point. We should have been in- 
clined, therefore, to set aside the order and 
send the case back in order that the matter 
might be reconsidered by the learned Judge 
after giving due notice to the parties. We 
are relieved, however, of taking this step by 
reason of certain events which happened in 
course of hearing of these appeals before us. 
We expressed our desire that the opposite 
b party (the maternal grand-father) should 
have the custody of the child till the X’mas 
of 1941, in terms of the order of the District 
Judge dated 28th May 1940. We had the child 
actually brought before us, to be delivered 
over to the opposite party in our presence. 
We noticed that the child positively refused 
to leave his father, and go to his maternal 
grand -father. We are told that the opposite 
party subsequently met the child in the place 
of the petitioner’s advocate, but even there 
all his persuasions failed, and the boy defi- 
nitely refused to accompany him to Suri. 

After hearing the parties further on this 
c point, we are satisfied that the welfare of 
the child requires that he should bo allowed 
to remain with his fathor permanently from 
now. We, therefore, affirm the order of the 
District Judge dated loth June 1941, subject 
to this modification that the petitioner Bechu 
Lai should give all reasonable facilities to 
the opposite party and his wifo to visit 
the child either in Calcutta or at Jaunpur, 
wherever the child might bo at the timo at 
such timo as thoy consider proper, and that 
the opposite party Jwala Prosad will bo at 
liberty to take tho child down to his place 
and at his oxponse during tho puja and 
^ summer vacations of the year 1912 and 191S, 
provided the child is willing to como and 
stay with him and his wife. Subject to theso 
modifications the rule is discharged. Tlioro 
is no order as to costs. 

F. M. Appeals Nos. 23 and 219 of 1941. 
— We now como to Appeals Nos. 23 and 219 of 
1941. They arise out of two orders mado by 
the District Judgo on 18th December 1940 
and 17th May 1941 in connexion with tho 
same proceeding under tho Guardians and 
Wards Act. In accordance with tho order 
made on 2Sth May 1910, referred to above, 
the fathor was entitled to take back his child 
to his own place during the puja vacation 
of 1910. On tho application of the fathor a 


notice was issued on 28th September 1940, e 
asking the grand-father to produce the child 
in Court. As the child was not produced, 
another order was passed on the same day 
asking Jwala Prosad to show cause why he 
should not be fined Rs. 100 for non-compli- 
ance with the Court’s order. As a result of 
the enquiry made by the District Judge, it 
was found that Jwala Prosad disobeyed the 
order of the Court, and by his order dated 
18 th December 1940, Jwala Prosad was fined 
Rs. 100 under S. 25, Guardians and Wards Act. 

It is against this order that Appeal No. 23 of 
1941 is directed. , 

As the child was not produced till 10th 
May 1941, the Judge by his order dated 17th f 
May 1941, imposed upon Jwala Prosad a 
further fine of Rs. 590 under S. 25, Guardian 
and Wards Act. It is against this order that 
Appeal No. 219 of 1941 is directed. It seems 
to us on hearing the learned advocates on 
both sides that the learned Judge was not 
justified in the circumstances of the case to 
impose these fines under s. 25, Guardian and 
Wards Act. In the first place, we have very 
grave doubts as to whether the notice dated 
28th September 1940, was actually served 
upon tho appellant. A large number of wit- 
nesses have boen examined on his behalf to 
show that he was not at Suri on that date, g 
We do not find any sufficient reason as to 
why these witnesses should bo disbelieved. 

In the second place, the learned Judge has 
not come to any finding as to whether the 
minor himself was at Suri on that date. 
Quite apart from this, wo think that it can- 
not be said that the appellant was guilty of 
contumacious disregard of the Court’s order. 

It is not disputed that the child was lying 
ill at Monghyr. Tho officer who was deputed 
there to execute tho search warrant actually 
bears witness to this fact. As to whether the 
illness was sufficiently serious to provent the 
guardian from taking the child to the Court ^ 
at Suri is a matter of opiuion and the appel- 
lant can make a just grievance that he was 
not allowed to examine the Civil Surgeon of 
Monghyr and other persons whom he wanted 
to examine. We do not think that when the 
illness is not disputed it can be said that the 
maternal grand -father did deliberately flout 
the orders of tho Court. As a matter of fact, 
the child was produced in May 1941 when he 
recovered from his illness. Taking all these 
facts into consideration, and Mr. Chakra- 
varty who appears for the respondent has 
very frankly stated that ho is not at- all 
interested in these orders being upheld, — wo 
are of opinion that these appeals should bo 
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allowed and the orders of the District Judge 
dated 18th December 1940 and 17th May 1941 
set aside. The fines, if paid by the appellant, 
should be refunded. We further order that 
the proceedings which have been started 
against the sureties in connexion with the 
non-production of the child in Court should 
be dropped. We make no order as to costs. 

Biswas J. — I agree. 

-r -rr Order accordingly . 


Q p # 

<c) (’koj'chitaley, S. 33 N. 2 Pt. 2. 


Derbyshire C. J. — On 5th April 1941, 
the District Magistrate of Burdwan rendered 
to this Court his monthly statement showing 
the state of the files in the Courts of the 
Magistrates of his district at the end of 
February 1941. In that statement Case No. G. 
R. 1091 of 1940, Emperor v. Ebrahim and 33 
others, under Ss. 147, 333, 353 and 379, Penal 
Code, was shown as pending for over three 
months in the Court of Mr. P. L. Dhar, 
Deputy Magistrate, first class, Asansol. The 
explanation of the delay in disposing of the 
case concluded with the words : 
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} Derbyshire C. J. and Bartley J. 

Emperor 

v. 

Md. Ebrahim and others — Accused. 
Criminal Revn. No. 407 of 1941, Deckled on 7th 
May 1941. 

(a) Criminal P. C. (1898), S. 344 (l)-Adjourn- 
ment sine die is illegal. 

Section 344 does not provide for an indefinite 

adjournment of a case. The policy of the criminal 

law is to bring persons accused to justice as speedily 

as possible so that if they are found guilty they 

may be punished and if they are found innocent 

they may be acquitted and discharged. Hence an 

_ order adjourning a case sine die is illegal. 
c [P 221a, oj 

(b) Criminal trial — Government issuing in- 
structions through District Magistrate and Sub- 
divisional Officer to public prosecutor — Latter 
reporting those instructions to trying Magis- 
trate subordinate to District Magistrate and 
Sub- divisional Officer — Procedure is not con- 
templated by law — Persons issuing, forwarding 
and obeying instructions act not according to 

law. 

Whenever the trying Magistrate is dealing with 
a criminal case he must deal with it according to 
law. In matters of procedure, he must follow the 
Criminal Procedure Code ; in matters of evidence 
he must follow the Evidence Act, and when he has 
ascertained the facts according to the provisions of 
the Criminal Procedure Code and the Evidence 
d Act, he must apply the provisions of the Penal 
Code to those facts and decide the case in accord- 
ance with law. Throughout, the Magistrate who is 
trying the case is to act judicially just as much as 
if he were a Judge in the High Court He ought 
to be subjected to nothing which could savoui of 
an instruction from an outside source. The proce- 
dure of sending instructions from the Government 

through the District Magistrate and the Sub-diM- 
sional Officer to the Public Prosecutor and having 
those instructions reported in the ^ourt °fjhe 
trying Magistrate who is subordinate to the District 
Magistrate and the Sub-divisional Officer is open 
to the gravest objection. It is not a P™ce<lure con- 
templated by the Criminal Procedure Code. Those 
who issue instructions in that way, t l bose , wh °, fo ^ 
ward those instructions, and those ™ ho 
do not act according to law. L 1 

Hamidul Hug, — for the Crown. 


The pleader for the Crown filed a remand peti- 
tion on 6th March 1941 praying for an adjourn- 
ment sine die on the ground that the Government / 
wished that the case should not be taken up until 
further instructions were received from Govern- 
ment. The case was therefore adjourned sine die. 

Upon that, the Registrar of the appellate 
side of this Court called for the record of 
that case from the District Magistrate of 
Burdwan. That record was received and 
examined and after an examination of it a 
rule was issued by this Court upon the Dis- 
trict Magistrate of Burdwan to show cause 
why the order of Mr. P. L. Dhar, Deputy 
Magistrate, first class, Asansol, dated 5th 
March 1941, in Case No. G. R. 1091 of 1940 
should not be set aside or such other or fur- g 
ther order made as to this Court seemed fit 
and proper. A copy of that rule was served 
upon the Crown. The Crown, through the 
Deputy Legal Remembrancer, has appeared 
before us to-day. 

The facts of the case are as follows : On 
22nd September 1940, at a place about one 
mile north-west of Ivulti police station in the 
Asansol sub-division, a body of Hindu pro- 
cessionists approached a certain place where 
there was a mosque. A body of police some 
of whom were armed took up a position 
with a view to preventing disturbances. A 
body of some three hundred Mahomedans ^ 
took up another position close-by. The police 
after attempts to preserve order opened fire 
both upon the Mahomedans and upon the 
Hindus who both eventually dispersed. The 
police made certain arrests from both Maho- 
medans and Hindus amounting to 34 in all 

about half of them being Hindus and half 

of them Mahomedans. The persons arrested 
were brought before the Magistrate con- 
cerned at Asansol. They were eventually, as 
far as one can ascertain, all granted bail. 
On 18th October 1940, charge sheets were 
received against each one of them alleging 
offences under Ss. 147, 353, 151, 148, 332, 341 
and 107 , Penal Code. On 23rd October 1940, 
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the Magistrate, Mr. P. L. Dhar, examined 
° one prosecution witness for four hours and 
then adjourned the case to 15th November 
1940 for further prosecution witnesses. On 
15th November 1940, he records : “Examined 
one prosecution witness only when the Public 
Prosecutor files a remand as desired by 
Government for an adjournment till first 
week of December.” He then adjourned the 
case to 6th December 1940 for further prose, 
cution witnesses. The “remand” so called 
that was filed by the Public Prosecutor was 
as follows : 

I have the honour to submit that I have been 
told by the Sub-divisional Officer, Asansol, that the 
. benign Government wishes the case to be adjourned 
to some day in the first week of December next. 
I therefore pray that the case be accordingly ad- 
journed. 

It was upon that application that the case 
was adjourned, as stated, to 6th December 

1940. On 6th December 1940, the trying Magis- 
trate recorded : “Prosecution prays for time 
till middle of January 1941 as desired by 
Government. Adjourned to 14th January 

1941. ” The application there was dated 6th 
December 1940, and was as follows : 

I have the honour to submit that I have been 
instructed by the Sub-Divisional Officer, Asansol, 
to apply for another adjournment of the case till 
sometime in the middle of January 1941, as the 
c Government desires so. I would therefore pray that 
the case may be adjourned to some day in the 
middle of January 1941. 

On 14th January 1941, the Magistrate re- 
corded : “Prosecution prays for three weeks* 
time as desired by the Government. Ad- 
journed to 5th February 1941.” The letter 
upon which that adjournment was obtained 
was as follows : 

I have the honour to submit that as desired by the 
Government the Sub-Divisional Officer has advised 
me to apply for a further adjournment of the hear- 
ing of the case for three weeks. I would therefore 
pray that the case may be adjourned accordingly. 

On 5th February 1941, the trying Magis- 
d trate recorded : “Prosecuting pleader prays 
for one more adjournment of one week. 
Adjourned to 12 th February 1941.” The letter 
by which the Public Prosecutor applies was 
as follows : 

I have the honour to report that I have been 
advised by the Sub-Divisional Officer, Asansol, to 
obtain another adjournment in case for a week as 
Government wish so. I therefore pray that a week’s 
adjournment may kindly be granted. 

On 12th February 1941 there is this noto : 
“Adjourned to 25th February 1941 for further 
prosecution witnesses as prayed for by the 
accused.” The accused by that time had evi- 
dently got tired of repeated adjournments. 
Then on a date somewhere after that but 
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before 25th February 1941, the High Court a 
called for the records of this case. When the 
records were received by the High Court it 
was noticed that the accused had asked for 
the matter to be taken up on 25th February. 
The High Court directed the records to be 
returned forthwith so that the matter could 
be proceeded with. The records of the case, 
however, did not reach Asansol by 25th 
February and there is a note in the order 
sheet as follows : 

The Hon’ble High Court has been pleased to call 
for the records of the case and they have been sub- 
mitted to that Court : they have not yet been re- 
ceived back. The accused shall be on bail as before 
and shall appear at call. 

On 5th March 1941, the Magistrate re. ^ 
corded : 

The record is received. Prosecuting pleader filed 
a remand petition for a sine die adjournment as 
desired by the Government. Allowed. Acoused to 
appear at call. 

The request upon which that adjourn- 
ment was granted was in the following 
terms: 

I have the honour to submit that Sub-Divisional 
Officer has advised me that the Government wish 
that the case should not be taken up until further 
instructions are received from Government. As it 
is not known now when further instructions from 
the Government may be obtained I pray that the 
case may be adjourned sine die. 

It was that order which came to the notice 9 
of the Registrar of this Court and as a conse- 
quence this rule was issued. In showing cause 
the District Magistrate of Burdwan wrote 
as follows to the Registrar : 

With reference to your letter No. 3257 Cr. 
dated 23rd April 1941 regarding Criminal Revision 
No. 407 of 1941 in the matter of Emperor v. Ebra- 
him and 33 others I have the honour to state that 
I know of no grounds on which the rule should be 
opposed. In my executive capacity I have from time 
to time received orders from Government directing 
me to instruct the Public Prosecutor to seek ad- 
journments. Tho final order received was to the 
effect that pending the receipt of further instruc- 
tions from Government the case should not be taken 
up. These orders were duly conveyed to the Publio 
Prosecutor. On no occasion have I been informed 
of tho reason for seeking adjournments; so I am 
unable to suggest any ground on which tho rule 
should be opposed. 

The letter above is signed by the District 
Magistrate. It is clear that the District 
Magistrate regards the order that was made 
in this case as indefensible. The matter 
deserves a little closer consideration. Sec- 
tion 344 (l), Criminal P. 0., provides: 

If, from the absence of a witness, or any other 
reasonable cause, it becomes necessary or advisable 
to postpone the commencement of, or adjourn, any 
inquiry or trial, the Court may, if it thinks fit, by 
order in writing, stating the reasons therefor from 
time to time, postpone or adjourn the same on such 
terms as it thinks fit, for such time as it considers 
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reasonable, and may by a warrant remand the ac- 
** cased if in custody : 

Provided that no Magistrate shall remand an ac- 
cused person to custody under this section for a 
term exceeding fifteen days at a time. 

(2) Every order made under this section by a 
Court other than a High Court shall be in writing, 
signed by the presiding Judge or Magistrate. 

Explanation . — If sufficient evidence has been ob- 
tained to raise a suspicion that the accused may 
have committed an offence and it appear likely that 
further evidence may be obtained by a remand, this 
' is a reasonable cause for a remand. 

Now, that is the section which deals with 
the power of a Court to postpone or adjourn 
proceedings in criminal cases. Nowhere does 
that provide for an indefinite adjournment 
l' of a case. An adjournment sine die means an 
indefinite adjournment. The policy of the 
criminal law is to bring persons accused to 
justice as speedily as possible so that if they 
are found guilty they may be punished and 
if they are found innocent they may be ac- 
quitted and discharged. I am quite clear that 
an order of this kind is impossible to uphold. 
So much for the illegality of the order. This 
order was made as a result of the letter of 
the Public Prosecutor dated 5th March 1941 
which has been set out previously. Now, the 
manner in which this order has been pro- 
cured is open to the gravest possible objec- 
„ tion. It is clear from that letter and the 
letter of the District Magistrate that the 
Government requested the District Magis- 
trate to obtain that order. The District 
Magistrate passed on the order of the Gov- 
ernment to the Sub-divisional Officer who 
communicated it to the Public Prosecutor. 
The Public Prosecutor then requested the 
Magistrate to make this order, which is an 
illegal order, because the Government wished 
it and because the Sub-divisional Officer had 
advised him that the Government wished it. 

The Government may have certain func- 
tions in connexion with prosecutions and for 
the purpose of the Government conducting 
d prosecutions under S. 492, Criminal P. C., 
the office of Public Prosecutor was created. 
A Public Prosecutor represents the Crown 
in prosecutions. If the Government desire to 
put in a petition or request to the Court they 
can do so directly through the Public Pro- 
secutor who is the proper officer to put the 
matter before the Court. But in this instance 
a request was made to the Court stating that 
the Sub-divisional Officer had advised the 
Public Prosecutor that the Government 
desired a certain thing. The Sub -divisional 
Officer had obviously acted upon instruc- 
tions from the District Magistrate. Both the 
District Magistrate and the Sub-divisional 


Officer are superior officers of the Magistrate g 
who was trying the case. 

Under S. 528, Criminal P. C., it is compe- 
tent for the Magistrate or the Sub-divisional 
Officer to withdraw a case from the officer 
trying it. The officer trying it is clearly sub- 
ordinate to the Magistrate and the Sub- 
divisional Officer. But whenever the trying 
Magistrate is dealing with a criminal case 
he must deal with it according to law. In 
matters of procedure, he must follow the 
Criminal Procedure Code; in matters of evi- 
dence, he must follow the Evidence Act, and 
when he has ascertained the facts according 
to the provisions of the Criminal Procedure 
Code and the Evidence Act, he must apply * 
the provisions of the Penal Code to those 
facts and decide the case in accordance with 
law. Throughout, the Magistrate who is try- 
ing the case is to act judicially just as much 
as if he were a Judge in the High Court. He 
ought to be subjected to nothing which could 
savour of an instruction from an outside 
source. When he is told that the Govern- 
ment wish a certain thing and express theii 
wish through his superior officers, it is very 
difficult for him, unless he is a very strong 
minded person, to deal with the matter 

strictly in accordance with law. 

The procedure which has been adopted in g 
this case of sending instructions from the 
Government through the District Magistrate 
and the Sub-divisional Officer to the Public 
Prosecutor and having those instructions 
reported in the Court of the trying Magis- 
trate who is subordinate to the District 
Magistrate and the Sub-divisional Officer is 
open to the gravest objection. It is not a 
procedure contemplated by the Criminal 
Procedure Code. In my view those who issue 
instructions in that way, those who forward 
those instructions, and those who obey them 
do not act according to law. I wish these 
remarks should be noted by those who are ^ 
concerned in matters of this kind. For the 
reasons which I have stated, I am of the 
opinion that this rule must be made abso- 
lute. I understand from the Deputy Legal 
Remembrancer that this matter is now con- 
sidered to be suitable to be dealt with in the 
Courts and that it will go before the Courts 
without any further delay. It has been re- 
presented that possibly public feeling was 
such that it was inadvisable to proceed with 
the case up to now. It will now be proceeded 
with. Under those circumstances the rule 
is made absolute, the order of the Deputy 
Magistrate dated 5th March 1941, is quashed 
and this case is sent back to the Magistrate 
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for him to hear and determine it according 
a to law. 

Bartley J. — I agree. 

r . k . Rule made absolute. 

Q r> p # Q # 

(a) 041) Chitaley, S. 344 N. 1 Pts. 2, 3, 4 and 
N. 4 Pt. 1. . 

(’41) Mitra, Pages 1138 and 1139 N. 987. 
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Nasim Ali and Pal JJ. 

Official Trustee of Bengal , Receiver to 
estate of Rai Ishan Chandra Mitra 
Bahadur — Defendant — Appellant 

v. 

b Bijoy Chand Mahatab,Maharajadhiraj 
of Burdwan , Plaintiff and others 

— Respondents . 

Appeal No. 153 of 1938, Decided on 16th May 
1941, from original decree of Sub-Judge, First 
Court, Hooghly, D/- 25th February 1938. 

(a) Limitation Act (1908), Art. 110 — Patni 
sold on 15th May 1933 for arrears of rent of 

1339 B. S Sale set aside on 1st June 1936 and 

patnidar restored to possession immediately — 
Suit for arrears of rent for 1339 B. S. on 9th 
August 1937 held within time. 

According to the terms of the kabuliat by which 
the patni was created tho rent wa9 payable by 
monthly instalments. Tho patni was sold on 15th 
May 1933 for arrears of rent for the year 1339 B.S. 
This sale however was set aside on 1st June 1936 and 
c the patnidar obtained possession of the patni im- 
mediately after the sale was set aside on 1st Juno 
1936. A suit for arrears of rent for the year 1339 
B. S. was filed on 9th August 1937 against tho 
patnidar : 

Held that the suit having been brought within 
three years from the date when tho patni sale was 
set aside and the patnidar was restored to posses- 
sion, was not barred by limitation : 12 M.I.A. 244 
(P.C.) and 9 Cal. 255 (P.C.), Bel. on. [1‘ 223/] 

(b) Landlord and tenant — Rent —Arrears of 

— Interest on — Stipulation to pay according to 
law — Rate contemplated is that laid down by 
S. 67, Ben. Ten. Act. 

Where the stipulation in the patni kabuliat is 
that the patnidar shall pay interest on the arrears 
of rent according to law, the words “according to 
^ law” mean according to the law in force at the time 
when the default is made. In tho absence of a pro- 
vision in the Patni Regulation about the rate of 
interest payablo by patnidars for arrears of rent, 
the rate of interest as laid down in S. 67, Ben. 
Ten. Act, must bo taken as the rate of interest 
which was contemplated by the parties. [P223/, p] 

(c) Limitation Act (1908), Arts. 110 and 115 

— Suit for rent based on kabuliat— Art. 110 and 
not Art. 115 applies. 

Where the plaintiff’s suit is based on a kabuliat 
and the claim is for arrears of rent tho suit is gov- 
erned by Art. 110 and therefore Art. 115 is not 
attracted. [p 223c] 

G' open dr a Nath Das and Kamalahsha Basil 

— for Appellant. 

Dr. S. C. basal: % Sarat Ch. Alitter, Purusottaf)i 
Chatter ji and Prohash Ch. Bhosc 

— for Respondents. 


Judgment. — This appeal arises out of 
a suit for recovery of arrears of rent of a 0 
patni. This patni was held by late Rai 
Iswar Chandra Mitra Bahadur under the 
Maharajadhiraj of Burdwan at an annual 
rent of Rs. 13,008. The Official Trustee of 
Bengal is the receiver to the estate of the 
said Rai Bahadur. The patni in suit was sold 
under the Bengal Patni Taluk Regulation 
(Bengal Regulation, 8 of 1819) for arrears of 
1839 B. S. (1932-33) on 1st Jaista 1340 B. S. 
(15th May 1933) and was purchased by one 
Haridas Roy. On 14th May 1934 the Patni- 
dars instituted a suit in the Court of the 
Subordinate Judge at Hooghly (Title Suit . 
No. 41 of 1934/60 of 1935) for setting aside t 
this sale. On 1 st Jaista 1345 B. s. (16th May 
1936) the patni was again sold for arrears of 
1842 B. s. and was purchased by Sm. Kamala 
Devi for Rs. 9930-14-6. The Subordinate 
Judge of Hooghly by his judgment in Title 
Suit No. -60 of 1935 dated 1st June 1936 set 
aside the sale of the patni at which Haridas 
Roy purchased the patni and directed the 
Maharajadhiraj to pay Rs. Gl, 405- 10-9 as 
compensation to the auction purchaser, Hari- 
das. On 9th September 1936 the Official Trus- 
tee of Bengal brought a suit in the Court of 
the Subordinate Judge at Hooghly (Title 
Suit No. 49 Of 1936) for a declaration that the g 
sale under the Patni Regulation held on 1st 
Jaista 1345 was illegal, null and void, stat- 
ing inter alia that he obtained possession of 
the patni mahal immediately after the pro- 
nouncement of tho judgment in Title Suit 
No. GO of 1985 and that he had since then 
been in undisturbed possession of the patni. 
This suit, however, was dismissed for non- 
payment of court- fees. An appeal against tho 
judgment in Title Suit No. 60 of 1935 (F. A. 13 
of 1937) was filed by the Maharajadhiraj on 
9th November 1936. In this appeal the zemin- 
dar questioned only the amount of damages 
awarded to tho auction purchaser Haridas 
Roy. 

On 9th August 1937 (24th Sravan 1344) 
the Maharajadhiraj of Burdwan instituted 
tho present suit for recovery of (l) balance 
of arrears of rent and cess from Baisakh 
to Aswin 1389 F*. s.; (2) arrears of rent and 
cess from Kartiok to ohaitra 1339 B. S.; (3) 
arrears of rent and cess for the year 1840 and 
1341 and ( 4 ) balance of arrears of rent and 
cess for 1342 B. s. in respect of the patni 
with interest at I2i per cent, per annum 
against the Official Trustee of Bengal and 
the heirs of Rai Bahadur Isan Chandra Mitra 
on the basis of a kabuliat dated 19th Aswin 
1251 (23rd September 1844). The Official 
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Trustee of Bengal filed written statement on 
° 23rd September 1937. His defences, so far as 
they are material for the purposes of the 
present appeal, are these : (l) that the plain- 
tiff’s suit is barred by limitation and (2) that 
the interest claimed by the plaintiff is illegal 
and excessive and that the plaintiff is not 
entitled to get a decree for interest. On 19th 
November 1937, the Official Trustee of Bengal 
instituted a suit against Haridas Roy for 
recovery of mesne profits and damages for 
all rents, landlord’s fee and other profits 
realised by Haridas Roy from the patni 
mahal from 30th Aswin 1340 B. S. to 1st 
Aswar 1343 B. S. Thereafter the Subordinate 
b Judge heard the present rent suit and decreed 
it on 25th February 1938. The Official Trustee 
of Bengal presented this appeal on llth June 
1938 . Three points were urged by Mr. Das 
on behalf of the appellant in this appeal : 

(l) that the claim for arrears of rent for the 
year 1339 B. S. is barred by limitation, (2) 
that interest on the arrears is payable at G 
per. cent, per annum from 1st June 1936.. 

As regards the first point the contention 
of Mr. Das is two- fold, viz., (a) that the suit 
is governed by Art. 115, Limitation Act, and 
(b) that many view of the case, it is governed 
by Art. 110, Limitation Act. Article 115, 
c Limitation Act, provides for a suit for com- 
pensation for the breach of any contract, 
express or implied, not in writing registered 
and not herein specially provided for. Plain- 
tiff’s suit in the present case is based on a 
kabuliat and the claim is for arrears of rent, 
which is specially provided for in Art. 110, 
Limitation Act. Article 115 is therefore not 
attracted to the facts of the present case. 
Dr. Basak appearing on behalf of the res- 
pondents has conceded that the suit is 
governed by Art. 110, Limitation Act. That 
article lays down that suits for arrears of 
rent are to be instituted within three years 
from the time when the arrears become due. 
d The question is when did the arrear of 1339 
B S. become due ? According to the terms 
of the kabuliat, by which the patni was 
created, the rent was payable by monthly 
instalments. Therefore the rent for each 
month becomes due on the 1 st date of the 
succeeding month. It has been already stated 
that the patni was sold on 15th May 1.933 for 
arrears of rent for the year 1339 B. S. The 
claim for arrears of rent for the year 1339 
B. S. was therefore satisfied on 15th May 1933. 
This sale however was set aside on 1 st June 
1936. It has also been stated before that the 
appellant obtained possession of the patni 
immediately after the sale was set aside on 


1st June 1936. The position therefore is that e 
after the setting aside of the sale the patnidar 
was restored to possession. He therefore 
“took back the patni subject to the obliga- 
tion to pay the rent and that the particular 
arrears of rent claimed in this action must 
be taken to have become due in the year in 
which that restoration to possession took 
place” : 12 M.I.A. 244 1 at p. 253. In other 
words, the patnidar having recovered the 
patni with a right to get mesne profits from 
the auction purchaser at the patni sale it is 
but equitable that he should pay the amount 
of rent which was in arrears. The amount 
of rent did not accrue until the sale of the 
patni had been set aside and until that time 
the statute should not run : 9 I.A. 82 2 at 
p. 85. The present suit is within three years 
from the date when the patni sale was set 
aside and the patnidar was restored to pos- 
session. Plaintiff’s claim for arrears of rent 
of 1339 B. S. is therefore not barred by limi- 
tation. The first ground therefore fails. 

As regards the second point the stipulation- 
in the patni kabuliat is that the patnidar 
shall pay interest on the arrears of rent ac- 
cording to law. Evidently the words ‘accord- 
ing to law’ mean according to the law in 
force at the time when the default is made. 
There is no provision in the Patni Regulation 9 
about the rate of interest payable by patni - 
dars for arrears of rent. In the absence of 
any such provision, the rate of interest as 
laid down in S.67, Ben. Ten. Act, must be 
taken as the rate of interest which was 
contemplated by the parties- In other ^oidb 
the rate of interest as laid down in the Bengal 

Tenancy Act for the time being in force muse 
be taken as a part of the contract. According 
to S.67, Ben. Ten. Act, interest is payable at 
the rate of 12^ per cent, per annum from 
the expiration of that quarter of the agri- 
cultural year in which the instalment falls 
due to the date of payment or of the institu- h 
tion of the suit whichever date is earlier. 
Plaintiff is therefore entitled to get simple 
interest at the rate of 12 J per cent, per 
annum from the expiration of each quarter 
of the agricultural year. This position was 
not contested by the learned advocate ap- 
pearing on behalf of the plaintiff-respondent, 
•\y e therefore hold that the plaintiff is entitled 
to get interest at the rate of 12% per cent, 
per* annum from the date of the expiration 


1 (1867-69) 12 M.I.A. 244 : 11 W.R. 5 : 2 Beng. 
L.R. 10 : 2 Suther 73 : 2 Sar. 424 (P.C.), Ranee 
Sumo Moyee v. Skooshee Mookhee Burmonia. 

2. (’83) 9 Cal. 255 : 9 I.A. 82 : 12 C.L.R. 129 : 4 
Sar. 363 (P.C.), Hurro Pershad v. Gopal DasDutt. 
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of each quarter of the agricultural year. 
a The result therefore is that the plaintiff is 
entitled to get Rs. 39,286-12-4 as arrears of 
rent and cess and Rs. 16,575-4-1 as interest on 
the arrears of rent and cess up to date of the 
institution of the suit. The trial Judge has 
not decreed any interest after the institution 
of the suit. Plaintiff has not filed any cross- 
objection. In this view of the matter we do 
not allow any interest to the plaintiff after 
the institution of the suit. Let a decree be 
drawn up in this Court in accordance with 
our findings. The decree for costs by the 
trial Judge is affirmed. Plaintiff will get his 
costs in this Court — hearing fee being assessed 
r o at ten gold mohurs. 

R.K. Order accordingly. 


Lim. Act — 

(a) (’42) Chitaley, S. 9 N. 8, Pt. 13 and N. 11, 
Pt. 2; Alt. 110, N. 11 Pt. 8. 

(’38) Rustomji, Page 967, Pt. 2. 

(c) (’42) Chitaley, Art. 115 N. 1, Pt. 10. 

(’38) Rustomji, Page 986, Pt. 1. 
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B. K. Muki-ierjea and Sen JJ. 

Samiruddin Maltey — Judgment-debtor 

— Petitioner 


v. 

Naba Kumar Saha — Decree-holder — 

Opposite Party. 

Civil Rule No. 66 of 1941, Decided on 16th 
December 1941, Application for setting aside order 
of Sub-Judge, Jessore, D/- 28th September 1940. 

(a) Bengal Money-lenders Act (10 of 1940), 
S. 36 (6) — Execution pending on 1st January 
1939 — Court which passed decree has jurisdic- 
tion to grant relief. 

Where the execution proceedings in connexion 
with a decree are pending after 1st January 1939, 
the suit is one to which the Act applies and conse- 
quently the Court which passed the decreo has 
jurisdiction to grant relief under S. 36, cl. (6). 

[P 224 /i] 

(b) Bengal Money-lenders Act (10 of 1940), 
S. 2 (22) — Suit for foreclosure — Act applies. 

A suit for foreclosure can be deemed to bo a suit 
to which the Act applies within the meaning of 
S. 2, sub-s. (22). What the plaintiff wants in a 
foreclosure suit is not recovery of a certain amount 
of money and the only relief lie prays for is to bar 
the mortgagor’s right of redemption with regard to 
the mortgaged property, but the wording of cl. (6), 
S. 2, sub-s. (22) is sufficiently wide to include a 
foreclosure suit inasmuch as it is certainly a suit 
for the enforcement of a security taken in respect 
of a loan. ' [P 22 Ah ; P 225a] 

(c) Bengal Money-lenders Act (10 of 1940), 
S. 36 — Satisfaction of decree — Compromise 
decree in foreclosure suit — Entire sum to be 
payable in instalments On default of any 
instalment mortgagee entitled to recover posses- 
sion by taking out execution — Decree held could 
not be said to be satisfied on default. 


In a suit for foreclosure a compromise decree was 
passed under whioh the entire sum was to be paid 6 
in certain instalments. On default of any one 
instalment, the mortgagee was entitled to recover 
possession by taking out execution of the deoree. 
Default was committed in 1938 and execution pro- 
ceedings were pending on 1st January 1939. It was 
contended that the decree could be said to have been 
satisfied as soon as default occurred in the year 
1938 and as such S. 36 of the Act did not apply : 

Held that S. 36 speaks of satisfaction of the 
decree prior to 1st January 1939. The liabilities '-of 
the mortgagor might have been at an end as soon 
as the decree had become final, but the deoree itself 
was not satisfied unless execution proceedings were 
taken and the mortgagee deoree-holder got posses- 
sion of the mortgaged property. Therefore the Court 
had jurisdiction to grant relief under S. 36. 

[P 225b] * 

Amiruddin Ahmed and Khundkar Md. Hasan 1 

— for Petitioner. 

Panchanan Ghose , Syamacliaran Mitter and 
Sukumar Ghose (Jr.) — for Opposite Party. 

Order. — After hearing the learned advo- 
cates on both sides we are of opinion that 
this rule should be made absolute. We think 
that the Court below was not right in hold- 
ing that the suit was not one to which the 
Act applied and consequently the Court 
had no jurisdiction to reopen the deoree 
under the provisions of S. 36, Bengal Money- 
lenders Act. The suit was one to enforce a 
mortgage by conditional sale and it was 
instituted sometime in the year 1933. It g 
culminated in a compromise decree passed in 
the same year and under the terms of the 
compromise the mortgage money was payable 
in certain instalments and the further pro- 
vision was that in default in payment of 
any one of the instalments the entire sum 
would become due and the mortgagee would 
be entitled to recover possession of the mort- 
gaged property by taking out execution. It 
is admitted that the judgment-debtor paid 
the first four instalments in proper time. 
There was default in the year 1938. After 
certain proceedings before the Debt Settle- 
ment Board with which we are not concerned, ^ 
the present execution proceedings were 
started in the year 1940. As the execution 
proceedings in connexion with the decree 
wore pending after 1st January 19S9, we 
must hold that the suit was one to which 
the Act applied and consequently the Court 
which passed the decree had jurisdiction 
to grant relief under s. 36, clause (6), Bengal 
Money-lenders Act. Wo are not impressed 
by the argument of Mr. Ghose that a suit 
for foreclosure cannot bo deemed to be a 
suit to which this Act applies within the 
meaning of s. 2 sub-s. ( 22 ) of the Act. It is 
true that what the plaintiff wants in a 
foreclosure suit is not recovery of a certain 
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amount of money and the only relief he 
prays for is to bar the mortgagor’s right of 
redemption with regard to the mortgaged 
property # but W 0 think that the wording of 
Cl. (6), S. 2, sub-s. (22) is sufficiently wide to 
include a foreclosure suit inasmuch as it is 
certainly a suit for the enforcement of a 
security taken in respect of a loan. 

Mr. Ghose has argued in the last place 
that, at any rate, the decree in the fore- 
closure suit itself discharges the liability of 
the mortgagor irrespective of any execution 
proceedings under the provisions of O. 34, 
r. 3 , Civil P. C., and, consequently, the decree 
can’ be said to have been satisfied as soon as 
h default occurred in the year 1938. This con- 
tention also, in our opinion, has no substance. 
Section 36, Bengal Money-lenders Act, speaks 
of satisfaction of the decree prior to 1 st 
January 1939. The liabilities of the mort- 
gagor might have been at an end as soon as 
the decree had become final, but the decree 
itself was not satisfied unless execution 
proceedings were taken and the mortgagee 
decree-holder got possession of the mort- 
gaged property. In our opinion, therefore, 
this rule should be made absolute. The order 
of the Court below is set aside and we send 
the case back to that Court in order that it 
c may be disposed of in accordance with the 
provisions of the Bengal Money-lenders Act. 
We make no order for costs. 

K s./r.K. Rule made absolute. 
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charge of debt, etc., on foreclosure. 
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Henderson J. 

Surendra Nath Sarkar — Accused 

v. 

Emperor. 

Criminal Revn. No. 650 of 1941, Decided on 1st 
August 1941. 

(a) Companies Act (1913), Ss. 32 and 76 — 
Director convicted under S. 76 for being wil- 
fully party to default— Further conviction under 
S. 32 may be dropped. 

Where the director of a company is convicted 
under S. 76 for being wilfully a party to a default 
by which no general meeting was held as required 
by S. 76, his further conviction under S. 32 may 
very well be dropped. [P 225e,/j 

(b) Companies Act (1913), S. 32 — No finding 
that accused knowingly or wilfully authorised 
or permitted default — Conviction under S. 32 

cannot be sustained. . , . 

A conviction under S. 32 cannot be sustained in 

the absence of a finding that the conduct of the 

accused amounted to knowingly or wilfully autho- 

1942 C/29 


rising or permitting the default t (1911) 1 K. B. 

588, Ref. C p 225 0l 

S. K. Basu and A joy Kumar Basil — 

for Petitioner. 

Jitendra Mohan Baner jee—iov the Crown. 

ORDER. This rule raises an interesting point 

with regard to a prosecution under S. 32, Companies 
Act. It is said that the petitioner was the manag- 
ing director. At any rate, he has been convicted and 
fined under S. 76 of the Act on an allegation that 
he was wilfully a party to a default by which no 
general meeting was held during the year which 
commenced on 14th February 1937. He was then 
further prosecuted under S. 32. I cannot help say- 
ing that this second prosecution seems rather point- 
less after the first. I can understand that if the 
defence of the petitioner had been that a general 
meeting was held and if it was found to be true, 
then there would be some point in prosecuting him / 
under S. 32. But, in view of his conviction on the 
former charge, the latter might very well have been 
dropped. Now, the first ground upon which the rule 
was pressed was that the failure to hold a public 
meeting made it impossible to comply with this sec- 
tion. This section requires a list of persons and 
certain information to be submitted as to the 
affairs of the company on a certain day. The cer- 
tain day is the day upon which the first or the 
annual general meeting is held. Now I asked Mr. 
Bannerjee to tell me out of the 365 available days 
which ought to have been selected by the petitioner 
for the’ purpose of submitting this report. He was 
unable to give any answer and, as far as I can see, 
the petitioner has been punished for his failure to 
do something which it was impossible, for him to 
do. In support of the conviction, Mr. Bannerjee 
relied upon the decision of the Court of appeal in g 
(1911) 1 K B 588. 1 That case is concerned with the 
interpretation of a similar provision in the English 
Act. If I have understood it correctly, the decision 
amounts to this that a person cannot put forward 
the impossibility as a defence, if the impossibility 
has been due to his own default. If it had been 
necessary to decide whether in view of that decision 
the present conviction is proper, I should have most 
certainly sent the case to a Division Bench. 

The rule, however, was also pressed with regard 
to a question of fact. On the principle of the English 
decision, it is doubtful whether the petitioner could 
be convicted without the Magistrate coming to an 
independant finding that he was responsible for the 
default in connexion with the failure to hold the 
meeting. But at any rate he had to decide whether 
the conduct of the petitioner amounted to knowingly 
or wilfully authorising or permitting the default. 
He approached the case as though it was one in 
which the meeting had been held and the petitioner 
wilfully or knowingly permitted the default under 
S. 32. But it was in fact impossible to comply with 
that section. The only way in which the conviction 
could be upheld is to accept the decision to which 
I have already referred and then carry back the 
default to the failure to call a general meeting. 
Now, that matter was not dealt with in this case 
and it raises a question of fact. The learned Magis- 
trate delivered his judgment ten months after he 
had heard the evidence. Ordinarily a retrial might 
be directed in such circumstances. But, in view of 
the fact that the petitioner has already been con- 
victed of something else, I do not think that it 

1. (1911) 1 K.B. 588 : 80 L.J.K.B. 396 : 104 L. T. 
184 : 75 J. P. 163 : 27 T. L. R. 192 : 18 Manson 
151, Park v. Lawton. 
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would be worth putting the parties to the expense 
«of a further trial. The rule is accordingly made 
absolute. The conviction and sentence are set aside 
and the fine, if paid, will be refunded. 

G.N./R.K. Rule made absolute. 
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B. K Mukherjea and Roxburgh JJ. 

Taran Roy Bain and others — 

Decree -holders — Appellants 

v. 

Shy am Mondal and others — 

Respondents. 

Appeal No. 182 of 1936, Decided on 1st August 
1941, from original order of Sub-Judge, Khulna, 
D/- 30th November 1935. 

k (a) Mortgage — Suit on — Some of per- 
sons interested in equity of redemption not im- 
pleaded or impleaded after limitation — Whole 
suit should not be dismissed — Plaintiff is enti- 
tled to proportionate share of mortgage money 
against persons on record (Obiter). 

If some of the persons interested in the equity of 
redemption bad been left out in the original mort- 
gage suit or if they had been made parties after the 
period of limitation had expired, the plaintiff is 
entitled in such cases to a decree for proportionate 
share of the mortgage money as against the defen- 
dants who are actually on the record or against 
whom the suit is not barred by limitation and the 
fact that all the mortgagors were not parties before 
the Court would not justify the dismissal of the 
whole suit : (’21) 8 A.I.R. 1921 Cal. 554 ; (’25) 12 
c A.I.R. 1925 Cal. 152 and 33 Cal. 613, Rcl. on. 

[P 227a] 

(b) Mortgage — Mortgage decree — Execution 
of — Execution held time-barred‘by trial Court — 
Appeal by decree-holder dismissed against some 
of judgment-debtors for non-payment of process 
fees — Whole appeal should not be dismissed — 
Execution against remaining judgment-debtors 
can be taken only for proportionate amount and 
not for entire decree amount. 



Though the executing Court cannot go behind 
the decree, it can certainly decide that the decree 
is inexecutable on the ground of limitation against 
some of the judgment-debtors although it is execu- 
table against the rest. But, in such a case, what the 
Court should do is to allow the decree-holder to 
execute not the entire decree by sale of the interest 
of those judgment-debtors against whom the appli- 
cation was not time-barred but only a proportionate 
part of the decree by deducting the amount payable 
by the judgment-debtors against whom the decree 
has become inexecutable : 33 Cal. 013 and (’20) 7 
A.I.R. 1920 Bom. 306, Rcl. on. [V 227c, rf] 


Therefore where an appeal by a decree-holder 
from the dismissal of his execution application on 
the ground it is barred by time is dismissed against 
some of the judgment-debtors for non-payment of 
process fee, the whole appeal should not be dis- 
missed and execution can bo taken out against the 
remaining judgment-debtors not for the whole 
decree amount, but only for t he proportionateamount 
due from them. [|‘ 227d] 

Rajcndra Rath Das — for Appellants. 

Darya Charon Roy Choiedhury for Panchatian 
CJhosal and Pannalal Chatter jee (for Deputy 
Registrar) — for Respondents. 


B. K. MUKHERJEA J. — This appeal is on 
behalf of the decree-holders and is directed against & 
an order made by the Subordinate Judge, Khulna, 
dated 30th November 1935, dismissing the appel- 
lants’ application for execution of a decree on the 
ground of limitation. The decree was an instalment 
mortgage decree passed on the basis of a compromise 
on 30th July 1929. Under the compromise the total 
amount declared to be due to the appellants was 
Rs. 3800. Out of this a sum of Rs. 500 had to be 
paid by the judgment-debtors within 14th April 
1930 and the balance was payable in twenty-two 
annual instalments of Rs. 150 eaoh. There was a 
provision in the compromise decree that in default 
of payment of any one of the instalments the entire 
sum would be recoverable at once. The present 
application for execution of the decree was presen- 
ted on 26th March 1935. It was the case of the ' 
decree-holders that a sum of Rs. 500 was paid by 
the judgment-debtors in accordance with the com- f 
promise decree on 11th April 1930 and the first 
instalment of Rs. 150 was also paid on 11th April 
1931. There was default in the payment of the 
second instalment which fell due on 14th April 
1932 and within three years from that date the 
application for execution was filed. The learned 
Subordinate Judge did not disbelieve the first pay- 
ment but held on evidence that there was no satis- 
factory evidence to prove that the sum of Rs. 150 
was paid on 11th April 1931. On this finding the 
application for execution was held to be time-barred. 

It is against this order that the present appeal has 
been filed. 

On hearing the learned advocates on both sides 
it seems to us that the view taken by the trial 
Court cannot he supported. Exs. A1 and A are the 
two petitions filed in Court on behalf of the decree- 
holders certifying payments of Rs. 500 and Rs. 150 ^ 
respectively. They wero filed on the dates when the 
payments were said to have been made and the 
pleader who filed it was the same pleader who ap- 
peared for the decree- holders in the original suit. 
This pleader has been examined in this case and he 
swears to having received the two payments on the 
two specified dates. We do not see any reason why 
this witness should bo disbelieved. That the two 
applications for certifying payments wero filed in 
Court on 11th April 1930 and 11th April 1931 res- 
pectively cannot be disputed and it is absolutely 
unbelievable that decree-holder could make untrue 
statements against his own interest at a time when 
no question of limitation could possibly arise. The 
learned Subordinate Judge laid stress on the fact 
that the pleader admitted in his evidence that none 
of the judgment-debtors came to him when the 
application was presented in Court. But that does h 
not show, as the learned Subordinate Judge thinks, 
that he received payment from outsiders. The 
names of the judgment-debtors who paid tho money 
were mentioned in the petition and it was uot 
necessary that they should be present at tho time 
when tho petition was actually filed in Court. We 
hold therefore that the judgment-debtors really 
paid Rs. 150 on 11th April 1931, as alleged by the 
decree-holders and that tho application for execu- 
tion was not time-barred. 

The learned advocate who appeal's for the res- 
pondents has contended that we cannot reverse the 
order of tho learned Subordinate Judge in the pre- 
sent ease inasmuch as the appeal has already been 
dismissed for non- prosecution against three of the 
substituted respondents who wore tho heirs of some 
of tho judgment-debtors. It appears from the order 
sheet that as against respondent 1 (5), 10 (o) and 
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10 (d) the appeal was dismissed for non-payment of 
^ process fees and the Deputy Registrar’s costs. So 
far as those respondents are concerned, the ordei 
of the trial Court which is in then-favour must 
stand. The whole question now is whether we can 
reverse the order as against the other respondents 
who have been made parties to this appeal. The 
point is not altogether free from doubt. If some of 
the persons interested in the equity of redemption 
had been left out in the original mortgage suit oi if 
they had been made parties after the period of limi- 
tation bad expired, it is now settled by a senes o 
decisions of this Court that the plaintiff is entitled 
in such cases to a decree for proportionate sbaie ot 
the mortgage money as against the defendants who 
are actually on the record or against whom the suit 
is not barred by limitation and the fact that all the 
mortgagors were not parties before the Court would 
not justify the dismissal of the whole . smt : vide 
b *25 C.W.N. 594; 1 29 C.W.N. 512 an d 33 Cal. 613.3 
It is argued by the learned advocate for the respon- 
dents that although it was possible to make a decree 
for proportionate amount against some of the moit- 
gagors in the suit itself, it ,could not be done now 
by the executing Court which is bound to execute 
the decree as it stands. It is true that the executing 
Court cannot go behind the decree, but ^the execut- 
ing Court can certainly decide that the deciee is 

inexecutable on the ground of 1 » mlt ^ tl ? n . 1 
some of the judgment-debtors although it is execu- 
table against the rest. Thus, there may be acknow- 
ledgment by some of the judgment-debtors which 
would keep alive the decree against the acknowledg- 
ing debtors and not against others. In such circum- 
stances it cannot be said that the executing Court 
is reopening the decree although the effect of the 
decision, in substance, is to split up the decree and 
52 make it divisible. We do not agree with the learned 
advocate for the appellants that what the Court 
should do in such cases is to allow the decree-boldei 
to execute the entire decree by sale of the interest 
of those judgment-debtors against whom the appli- 
cation was not time-barred. It would be mam fes y 
contrary to all principles of equity that the entire 
burden of mortgage should be thrown upon some of 
the mortgagors when by his own laches or neg i- 
-ence the plaintiff lost his remedy against the rest. 
vide 33 Cal. 6133 a nd 44 Bom. 223. 4 

In the present case the shares of these three res- 
pondents both in the mortgage debt as well as in 
the property can easily be ascertained with relei- 
ence to the shares of the original mortgagors and 
in our opinion the proper course to follow in this 
case would be to send the case back and direct that 
J execution should proceed against respondents other 
than respondents 1 (5), 10 (c) and 10 (d) Their 
shares in 1 the mortgaged property would not be sold 
and the plaintiff decree-holders would be bound to 
reduce their claim in the execution petition by de- 
ducting the amount payable by these respondents. 
I Q case a dispute arises regarding the amount, the 
executhi" Court will decide the question on propel 
evidence? There will be no order for costs either of 

1 (*21) 8 A.I.R. 1921 Cal. 554 : 66 I.C.M2: 2 o 

C.W.N. 594, Har Chandra v.^ahumedH 

2 C SS ^r^'^V 8 ^ Shahaf 9 

3. (’06) 33 Cal. 613: 3 C.L.J. 0,6: 10 C.\WN. oo , 

Imam Ali v. Baij Nath. * 07 . dd 

4 (’201 7 \ IE. 1920 Bom. 306 : oo I.C. 327 . 4 

Bom Vst 22 Bom.L.R. 68, Budbmal Kevalehand 

v. Rama Yesu. 


this Court or of the Court below. Further costs on c 
remand will abide the result. 

ROXBURGH J. — I agree. 

Iv S /R K. Case remanded. 

UM ; 4oj Chitaley, O. 34 R. 1, N. 19 Pts. 3 and 10. 
(’41) Mulla, Page 1061 Pt. (w). 

(b) (’40) Chitaley, S. 47, N. 30 Pt. 4. 

(’41) Mulla, Page 164 “Powers of executing Court 
— Court executing a decree cannot go behind 

the decree.’’ 
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Henderson J. 

Biraja Mohan Bhattacharj ee 

Judgment- debtor — Appellant f 

v. 

Abaninath Pandit — Decree-holder — 

Respondent. 

Appeal No. 170 of 1940 (S. M. A.), Decided cm 
28th May 1941, from appellate order ot Dist. .Judge, 
Rangpur, D /- 5th August 1940. 

Bengal Agricultural Debtors Act (7 of 1936), 

Ss 13 and 34—Creditor failing to comply with 
notice under S. 13 (l)-Proper order to make 
stated— Order declaring debt to be nil is illegal 
and does not fall within S. 13— It cannot ter- 
minate proceedings betore Boar ^7 E . v f !" 
order under S. 13 (2) has not that ef ect-Case 
must be deemed to be pending before Board 
until disposed of in some way— Notice under 
S. 34 remains good notice. <j 

Under S. 13 (2) where a creditor fails to comply 
with the notice under S. 13 (1) the Board should 
make an order declaring that the amount of debt 
due to him shall be deemed to be amount stated in 
the statement of debt made by the applicant agri- 
culturist. It is impossible for the Board in such a 
ease to make an order that tbodebtisnil. Althou h 
such an order, when the debtor is an agi eultur,» 
and the debt due by him is a debt within S. - of 

the Act would not be without jurisdiction it does 

not fall under S. 13 at all and has no legal effect ot 
any sort and hence cannot terminate the proceed- 
incs before the Board inasmuch as even a piopf i 
order made under S. 13 (2) does not terminate 

proceedings before the Board. An i - 
which is not an order at all within the . mean .»« of 
S. 13 cannot have, that effect. Thcrefoie the case 
must be deemed to be pending beioie the lloai 
and until it is disposed of in some w ay or other 
notice under S. 34 remains ft good notice ana tin 
proceedings before the civil Court must wntmuj i to 
be stayed until the case is disposed of ‘^tl^Boaid. 

Rad hikaranjan Gulia — lor Appellant. 

Surajit Chandra Lahirtj for Respondent. 
JUDGMENT. — This appeal is by the judg- 

ment-debtor. H a e b ?l*re aDcht Settlement B°oard 
he has The debt is 

on the plea o w p,i c l, was awarded to 

the ^responilent^as 'costs in a suit bright l>y the 
appellant. This was the only deb in the apphea 
tion and at any rate there is this to he said in 
favour of the appellant that he did not U y to 
minimise it in his application to the Board. That 
bein" the position, the Board, because theie was 
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apparently some confusion in filling up a form, reached 
the astounding decision that the debt was nil. This 
is supposed to have been an order passed under 
S. 13 (2) of the Act. Having got this decision for 
what it was worth, the appellant then returned to 
the executing Court and made an application under 
S. 47, Civil P. C. His contention was that the 
civil Court was debarred from questioning this 
decision and the delightful result was that there 
was nothing left to execute. The Munsif accepted 
this view and dismissed the respondent’s execution 
case. The respondent appealed. The learned Judge 
held that the order of the Board was made without 
jurisdiction and directed that the execution case 
should go on. The judgment-debtor has now appealed 
to this Court. As a result of the arguments ad- 
vanced, I have reached the conclusion that neither 
of these decisions is correct. 

The first question is whether the learned Munsif 
b was right when he decided that this debt ceased to 
exist. In my judgment the learned Judge went too 
far when he said that the Board had no jurisdic- 
tion to make an order. It is not disputed that the 
liability is a debt within the meaning of S. 2 of the 
Act. The appellant was therefore entitled to go be- 
fore a Board and the Board had jurisdiction to deal 
with his case. The real point is not whether the 
order was without jurisdiction but whether it is an 
order under S. 13 of the Act at all. Sub-section (2) 
provides that if a creditor fails to comply with the 
notice, the Board may make an order declaring 
that the amount of any debt due to him fehall be 
deemed to be the amount stated in the statement 
of the debt, that is to say, the Board could have 
made an order to the effect that the debt is rupees 
287-14-6. The one thing that it is impossible for a 
Board to do is to make an order saying that the 
c debt is nil. It is impossible for a debtor to file an 
application stating that one of his debts is nil. This 
particular order of tho Board was therefore not an 
order under S. 13 at all and, in my judgment, it has 
no legal effect of any sort. 

That, however, is not sufficient to dispose of the 
appeal. Another question arises which is taken in 
ground No. 11 attached to the petition which is to 
the effect that the Court is still bound to stay pro- 
ceedings in accordance with the notice issued under 
S. 34. Now, I should find it extremely difficult to 
say that an order which has no legal effect could 
be said to terminate tho proceedings before the 
Board. Mr. Lahiry first contended that a proper 
order made under the terms of the section disposes 
of tho case. The only effect of a proper order would 
be that the respondent would be prevented from 
saying at some subsequent stage that the debt was 
d more than 11s. 287-14-6. But tho debt as settled by 
the Board under sub-s. (2) would still be before it 
and require to be dealt with either by an award or 
by an order of dismissal. I can soo no escape from 
the conclusion that an order under S. 13 (2) does 
not terminate proceedings before tho Board. When 
a proper order has not that effect, it would bo quite 
idle to contend that an illegal order, which is not 
an order at all within tho meaning of tho section 
has such effect. Tho position therefore is that tho 
appellant’s case is still ponding before the Board 
and until it is disposed of in some way or other, 
notice under S. 34 remains a good notice. 

The question iff costs presents some difficulty. 
The respondent is certainly entitled to his costs in 
the first Court. In the lowor appellate Court each 
side put his case too high. In this Court, Mr. Lahiry 
finally abandoned his contention that liefis entitled 
to go on with the execution and so has been sub- 
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stantially successful. The result is that the orders 
of both the Courts below are set aside and I direct d 
the respondent’s execution case be kept pending in 
pursuance of the .notice under S. 34, Bengal Agri- 
cultural Debtors Act. The appellant will pay the 
costs of the respondent in the first Court and in 
this Court. I assess the hearing fee at two gold 
mohurs. Each side will bear his own costs in the 
lower appellate Court. 

G.N./R.K. Order accordingly . 

_________ 4 
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B. K. Mukherjea and Sen JJ. 

Asrab Ali Sirkar and others — Judgment, 
debtors — Petitioners 

v. 

Pioneer Bank, Ltd., Decree-holder and * 
another. Judgment -debtor — Opposite 
Party. 

Civil Rule No. 1428 of 1941, Decided on 18th 
December 1941, for setting aside order of the Sub- 
Judge, First Court Tippera (Comilla), D/- 4th 
August 1941. 

Bengal Money-lenders Act (10 of 1940), 

S. 30— Interest decreed in excess of limits pres- 
cribed by S. 30 — Court must grant relief even 
if excess is slight. 

When the interest decreed is in excess of the 
limits prescribed by S. 30, the Court is bound to 
grant relief whether the excess is slight or not. 

[P 228/0 

Nripendra Ch. Das — for Petitioners. ^ 

Upendra Kr. Boy and Nani Gopal Das 

— for Opposite Party. 

SEN J. — This rule arises out of an application 
under the Bengal Money-lenders Act. The peti- 
tioners were the executants of a promissory note for 
Rs. 1500. The interest payable on the promissory 
note was 10$ per cent, per annum with six monthly 
rests. A decree was passed against tho petitioners 
for the amount of tho hand noto with interest as 
stipulated therein. Tho petitioners have now applied 
for relief under tho Bengal Money-lenders Act on 
the ground that the interest decreed exceeds tho 
limits prescribed by S. 30, Bengal Money-lenders 
Act. Tho Court below finds that the amount of 
interest is in excess of the limits prescribed by tho 
Act. The learned Judge however said that as the 
difference was very negligible he refused to grant 
relief under the Act. This reason, in our opinion, '*• 
is unsound. When tho interest decreed is in excess 
of the limits prescribed by S. 30 of tho Act, tho 
Court is bound to grant relief whether the excess is 
slight or not. Wo accordingly set asido the order of 
tho learned Judge and direct that he make a decree 
in accordance with the provisions of the Bengal 
Money-lenders Act. 

It is argued on behalf of the opposite party that 
tho loan was a commercial loan. This question has 
not been dealt with at all by the learned Judge. It 
appears from tho affidavit that the question was 
raised and that evidence was adduced on tho point. 
The learned Judge will, therefore, consider the 
point as to whether tho loan was a commercial loan 
or not. If ho finds that it was a commercial loan, 
then he will not interfere with the decree passed. 
On tho other hand, if he finds that the loan was 
not a commercial loan, he will graut relief to the 
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petitioners in the light of the observations made 
a above. There will be no order for costs in the rule. 

B. K. MUKHERJEA J. — I agree. 

G.N./R.K. Order accordingly. 
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• Biswas and Roxburgh JJ. 

Sitaram Bhattacharjee — Petitioner 

v. 

Pancha Muchi — Opposite Party. 

Civil Ref. No. 3 of 1941, Decided on 20th August 
1941, made by Munsif, Bongaon (Jessore), in S. C. 
C. Suit No. 116 of 1941. 

(a) Bengal Agricultural Debtors Act (7 of 
b 1936 as amended by Act 8 of 1940), Ss. 2 (8), 20 
and 34 —Application to Debt Settlement Board 
including liability incurred partly before and 
partly after 1st January 1940 — Board alone can 
decide whether any part of liability is debt or 
not — Notice to civil Court under S. 34 — Ques- 
tion of partial stay when arises. 

Where rightly or wrongly, the debtor has chosen 
to include a liability incurred, partly before, and 
partly after, 1st January 1940, in his application 
to the Debt Settlement Board under S. 8 of the Act 
the Debt Settlement Board itself is the only autho- 
rity which has jurisdiction to decide whether any 
part of the liability is a debt or not and, therefore, 
the civil Court is bound to stay the proceedings be- 
fore it on receipt of notice under S. 34. A question 
of partial stay of suit pending in a civil Court on 
receipt of a notice under S. 34 can arise, only if the 
claim for the period subsequent to 1st January 1940 
is not included in the application before the Debt 
1 Settlement Board, or if the Debt Settlement Board 
itself decides under S. 20 that this portion of the 
claim is not a debt and that the Board cannot, 
therefore, deal with it. Similarly, on receipt of a 
notice under S. 34 in a “barga” suit the civil Court 
is bound to stay the suit inasmuch as it is for the 
Board to decide whether a “barga” claim is or is 
not a debt within the meaning of the Act : (’41) 28 
A. I. R. 1941 Cal. 658, Eel. on. [P 2297i] 

(b) Bengal Agricultural Debtors Act (7 of 
1936), Ss. 34, 40 and 44 — Notice under S. 34 — 
Person aggrieved should follow procedure under 
Act instead of applying to civil Court. 

' It is not intended that in respect of matters 
which have been expressly relegated to Debt Settle- 
d me nt Boards for adjudication, civil Courts should 
exercise a concurrent jurisdiction. Consequently, 
1 any party aggrieved by a stay notice under S. 34 
must follow appropriately the procedure indicated 
by the Act itself instead of applying to the civil 
Courts for redress which they are powerless to give. 

[P 230a, 6] 


Abdul Ali and Puma Chandra Basu — 

In support of Reference. 

BISWAS J. This is a reference under O. 46, 

R 1 Civil P. C., made by the Munsif of Bongaon 
in the district of Jessore in a suit which was filed 
in his Court on 21st April 1941 by one Sitaram 
Bhattacharyya against Panchu Muchi for recovery 
of a share of the produce of some agriGultural land 
which the defendant held under the plaintiff undei 
what is known as the barga system. The claim was 
in respect of two years 1346 and 1347 B. S., that is 
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to say, from the middle of April 1939 to the middle 
of April 1941, and there was a prayer in the alter- q 
native for recovery of the price of the crops at the 
current market rates. The suit was duly registered 
by the learned Munsif as a Small Cause Court suit. 

It appears that the defendant thereafter approached 
a Debt Settlement Board at Khalishpore, and on 
7th May 1941 the learned Munsif received a notice 
from that Board under S. 34, Bengal Agricultural 
Debtors Act, 1935, with the result that the pro- 
ceedings in the suit were stayed. On 9th June fol- 
lowing, however, the plaintiff made an application 
to the learned Munsif for vacating the stay order in 
part, namely, as regards that part of the claim 
which related to the period after 1st January 1940, 
and it is because the learned Munsif entertained a 
doubt as to how he should deal with this applica- 
tion that he made the present reference. Two ques- 
tions have been formulated by him, and they are 
in these terms : / 

“(1) If a civil Court receives a notice under S. 34, 
Bengal Agricultural Debtors Act, in a barga suit, is 
it bound to stay the proceedings of that suit in 
view of the fact that a barga claim is not a “debt” 
within the meaning of the Begal Agricultural Deb- 
tors Act ? (2) If the above question be answered in 
the affirmative, is the civil Court entitled to pro- 
ceed with the barga suit in so far as the claim falls 
after 1st January 1940 ?” 

On the statement of facts submitted to us it does 
not appear that the first of these questions at all 
arises in the case. By his application of 9th June 
1941 the plaintiff did not challenge the whole of 
the stay order, but merely asked that he might be 
allowed to proceed with the suit in so far as part 
of the claim was concerned. This is the subject- 
matter of the second question, and, in our opinion, (J 
an answer to this question should be sufficient to 
dispose of the reference. The question evidently 
arises because of the amendment introduced in 
1940 in the definition of “debt” in S. 2, sub-s. (8), 
Bengal Agricultural Debtors Act, whereby a debt 
was limited to include only liabilities “incurred 
prior to 1st January 1940.” From this point of view 
it may no doubt be contended that the claim in 
respect of the period subsequent to 1st January 
1940 is not a debt within the meaning of the Act, 
and that the provisions of the Act cannot conse- 
quently operate on this part of the suit. The effect 
of S. 20 as last amended cannot, however, be igno- 
red. The section as it now stands expressly pro- 
vides that if any question arises in connexion with 
proceedings before a board under this Act, whether 
a person is a debtor or not, or whether a liability is 
a debt or not, the board shall decide the matter. It k 
is not disputed that the amended section applies to 
the present suit, which was in fact instituted long 
after the amendment had come into force. Where 
therefore rightly or wrongly, the debtor has chosen 
to include a liability incurred, partly before, and 
partly after, 1st January 1940 in his application to 
the Debt Settlement Board under S. 8, it seems to 
us that the Debt Settlement Board itself is the only 
authority which has jurisdiction to decide whether 
any part of the liability is a debt or not. A question 
of partial stay of suit pending in a civil Court on 
receipt of a notice under S. 34 can arise, only if the 
claim for the period subsequent to 1st January 1940 
is not included in the application before the Debt 
Settlement Board, or if the Debt Settlement Board, 
itself decides under S. 20 that this portion of the 
claim is not a debt and that the board cannot there- 
fore deal with it. This was the view taken by this 
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Court in another reference which was disposed on 
' a 8th July last, Ref. No. 1 of 1941. 1 

We may add that though, as stated above, the 
first question raised by the learned Munsif in this 
reference does not properly arise, the answer to it 
must also be governed by the same considerations. 
As the learned Munsif correctly points out, it is 
not intended that in respect of matters which have 
been expressly relegated to Debt Settlement Boards 
for adjudication, civil Courts should exercise a con- 
current jurisdiction. To hold otherwise would be to 
defeat the whole object of this special legislation as 
disclosed in its various provisions. The Act itself 
indicates the procedure which any party aggrieved 
by a stay notice under S. 34 may appropriately 
follow. Apart from the right of appeal which S. 40 
confers against any decision or order of a board 
under the Act, S. 44 provides that any person in- 
terested may apply to the board to review any de- 
■fr cision or order passed by it. We cannot help think- 
ing that in most cases difficulties arise because the 
orders for issue of notices under 8. 34 are made 
ex parte, but these difficulties could more often than 
not be removed by the boards themselves, if only 
the parties concerned properly represented the 
matter to them, instead of applying to the civil 
Courts for redress which they are powerless to give. 
The boards also might perhaps in many cases avoid 
creating unnecessary difficulties by the exercise of 
some care and attention in examining the nature of 
the claim before making an order for the issue of a 
notice under S. 34. Let this opinion be forwarded 
to the learned Munsif for necessary action. 

ROXBURGH J. — I agree. 

G.N./R.K. Older accordingly. 

„ 1. Imported in (’ll) *28 A. I. It. 1941 Cal. 658 : 40 
C.W.N. 1*2, Natorltuj Wards Estate v. Saber Sardar. 


well founded, he had no jurisdiction in appeal and 
accordingly dismissed the appeal. The judgment- e 
debtor then filed both a second appeal and a revi- 
sion application before the High Court. It was not 
disputed that the judgment-debtor’s objection was 
well founded and that the award was made without 
jurisdiction : 

Held that (1) S. 151 clearly suggested that the 
word “suit” in S. 160 did not include execution 
proceedings and consequently no appeal lay to the 
District Judge : 7 W. R. 520 (F. B.), Bel. on ; 

[P 2310] 

(2) Any right of appeal conferred by the Code of 

Civil Procedure, was expressly excluded by S. 151 of 
the Rent Act and t,he second appeal to the High 
Court was incompetent in view of the provisions 
of S. 160 : (’31) 18 A.I.R. 1931 Cal. 211 (judgment 
of Mukherji J.), Bel. on; (’31) 18 A.I.R. 1931 Cal. 
109, Bcf. ; [P 231/] . 

(3) The High Court had no jurisdiction either ' 

under Ss. 223 and 224 or any other provision of 
the Government of India Act, 1935, to interfere 
with the order of the Collector enforcing the award 
which was made without jurisdiction : 7 W. R. 520 
(F. B.), Bef. ; [P 2326] 

(4) Section 47, Civil P. C., did not apply to the 
Court of the Deputy Collector under the Bengal 
Rent Act. Consequently, remedy by way of suit being 
open to the judgment-debtor there was no reason 
why the High Court should interfere in revision : 

15 C. W. N. 78 and 15 Cal. 179, Bel. on ; 

[P 2326, c] 

(5) As the revision petition under S. 115, Civil 

P. C., was directed solely against the order of the 
District Judge and the High Court was not even 
asked to interfere with the order of the Deputy 
Collector the High Court could not afford any relief 
to the judgment-debtor. [P 232c, d] ^ 
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SaJdcal Sardar 


— Judgment -debtor — 

Appellant 



Issurdas Thirani and others — 

Respondents. 


Appeal No. 126 and Rule No. 1578 of 19 i0, De- 
cided on 22nd May 1941, from appellate order of 
hist. Judge, Darjeeling, 1) '- 26th February 1910. 

(a) Bengal Rent Act (10 of 1859), Ss. 151 and 
160 — Rent decree — Execution proceedings be- 
d fore Deputy Collector — Reference to arbitration 
by agreement of parties — Award in decree- 
holder’s favour — Objection by judgment-debtor 
as to arbitration being without jurisdiction over- 
ruled by Deputy Collector — District Judge 
holding appeal by judgment-debtor before him 
as incompetent Appeal and revision to High 
Court by judgment -debtor both held incom- 
petent. 


In the course of proceedings in execution of : 
n ut decree before the Deputy Collector, the partic 
by agreement went to arbitration before a cerfaii 
person who made an award in favour of tho decree 
ladder. I ho judgment -debtor contended subse 
qurntly that the submission to arbitration wa 
without jin isdicl ion and that he was not hound h; 
the award. L’he Deputy Collector overruled (hi 
objection. 1 here was then an appeal to the Distrie 
Jud-'i who held that, although tho objection wa 


(b) Civil P. C. (1908), S. 115 — District Judge 
wrongly holding appeal before him as incom- 
petent — High Court can direct him to hear 
same under S. 115. 

Where the District Judge wrongly refuses to hear 
an appeal in the mistaken view that it was incom- 
petent, the High Court bus power under S. 115 to 
direct him to hear it. (P 2316] 

(c) Civil P. C. (1908), Sch.2, para. 15— Person 
party to arbitration challenging reference in 
appeal as without jurisdiction — Appellant even 
if successful is generally not entitled to costs — 
But in revision such person should be given 
no relief. 

A person who was a party to arbitration even if 
successful in appeal in challenging the reference as . 
being without jurisdiction is generally deprived of 
costs. But in revision such a person should not be 
given any relief. [P 232c] 

. I malendu Sen — for Appellant. 

tlirija Vrasanna Sanyal and Saurindra Kara- 
yan (ihoso — for Respondents. 

JUDGMENT. — This appeal and tho rule are 
concerned with a matter which in itself is extremely 
simple hut which raises highly technical questious. 
This will he apparent from the mere fact that 
Mr. Sen frit compelled to tile both an appeal and 
an application in revision. The plaintiffs obtained a 
rent decree against the petitioner defendant under 
the provisions of the Rent Act (Act 10 of 1859) 
before the Deputy Collector in Siliguri. Execution 
proceedings followed. By agreement, the parties went 
to arbitration before a certain gentleman, Mr. Son, 
who made an award in favour of the plaintiffs. The 
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judgment-debtor contended subsequently that the 
a submission to arbitration was without jurisdiction 
and that he was not bound by the award. The 
Deputy Collector overruled this objection. There 
was then an appeal to the District Judge who held 
that, although the objection was well founded, he 
had no jurisdiction in appeal. He accordingly dis- 
missed the appeal. It is now not disputed that the 
judgment-debtor’s objection is well founded and 
that the award was made without jurisdiction. The 
only question, therefore, is whether I am able to 
give him any relief either in the appeal or in the 
rule. The main questions involved are whether 
there is a first appeal to the District Court, whether 
there is a second appeal to this Court and whether 
this Court has jurisdiction to interfere with the 
order of the Deputy Collector in revision. Mr. Sen’s 
contention is that the Deputy Collector’s order was 
made under S. 47, Civil P. C. For this purpose, he 
b relies upon the wording of S. 4 of the Code and 
interprets it to mean that the Code will apply to 
the proceedings before the Deputy Collector unless 
there is something specific in the Rent Act to 
exclude it. This question really arises in connexion 
with the rule, and I shall for the present assume 
that S. 47 applies to the proceedings before the 
Deputy Collector. Now, S. 47 does not in itself con- 
fer any right of appeal. It simply provides that the 
present dispute as to the validity of the award must 
be decided by the Deputy Collector in execution in- 
stead of by means of a suit. Proceeding to S. 96 it 
can be said that, so far as the Code is concerned, 
there is an appeal but of course there is no provi- 
sion as to what Court is to hear it. The matter is 
determined by S. 151, Rent Act. The relevant para- 
graph of the section is in these words : 

“All orders passed by a Collector under this Act, 
c not being judgments in suits or orders passed in 
the course of suits and relating to the trial thereof 
or orders passed after decree and relating to the 
execution thereof, shall be appealable to the Com- 
missioner; and all such orders passed by a Deputy 
Collector shall be appealable to the Collector; but no 
judgment of a Collector or Deputy Collector in any 
suit, and no order of a Collector or Deputy Collec- 
tor passed in any suit and relating to the trial 
thereof, or after decree and relating to the execution 
thereof, shall be open to revision or appeal other- 
wise than as expressly provided in this Act.’’ 

From this it is abundantly clear that if there is 
an appeal it is to be provided by the Rent Act. The 
only section which provides for such an appeal is 
S. 160. That, however, provides a first appeal only. 
It cannot therefore be disputed that no second 
appeal lies to this Court. Apart from the actual 
d statutory provision Mr. Sen sought to find an appeal 
in certain decisions of this Court, with regard to 
arbitration matters. He particularly referred to the 
decision in 34 C. W. N. 813.1 That decision is cer- 
tainly to the effect that where there has been no 
valid submission to arbitration, an appeal does lie 
and the appellate Court has jurisdiction to set aside 
the proceedings. Now I am bound to say with all 
due respect that this is a kind of decision which I 
find it extremely difficult to appreciate. Ordinarily 
when one wishes to find out whether an appeal is 
competent, one has to examine the judgment and 
decree or order and then see whether it can be 
brought within the statutory provisions which 
allow an appeal. Now there can be no question that, 
if that procedure is followed in the present case, 

1. (’31) 18 A.I.R. 1931 Cal. 109 : 130 I. C. 137 : 3 4 

C.W.N. 813, Durga Charan v. Ganga Dhar. 


there is no appeal. But according to this decision 
that is not sufficient. One has to go further and.* 
discover whether the appeal is a good appeal or a 
bad appeal and, if it is the former, then the appeal 
is competent. Now the only question that arises for 
decision is whether the award was without juris- 
diction or not and I cannot persuade myself that 
one has to decide the appeal on the merits before 
one is in a position to say whether the Court has 
jurisdiction to hear the appeal or not. The question 
aiose for decision in a later case, 58 Cal. 628.- 
That case was heard by Mitter J. who was a party 
to the previous decision and Mukherji J. r lhe 
latter dissented from this view and reached the con- 
clusion after a very full discussion of the case that 
no appeal lies. All I need say is that I respectfully 
agree with his conclusion. Mr. Sen further pressed 
me that sitting alone I should accept the former 
decision. I shall feel bound to do so if it afforded 
any real help to the appellant in the present case. X. 
But the right of appeal conferred by this decision 
must be, if it is anything at all, a right of appeal 
conferred by the Code of Civil Procedure, and any 
such right is expressly excluded by 3. 151, Rent 
Act. The result is that from whatever angle one 
views the matter, the second appeal to this Court is 
incompetent and I shall have to deal with the 
matter in revision. The next question for considera- 
tion, therefore, is whether the learned Judge was 
right when he held that no appeal lay to him. 
That question depends upon the meaning to be 
attributed to S. 160 which is in these terms : 

“In all suits other than those, in which, when 
tried and decided by a Collector, the judgment of 
the Collector is declared to be final, or when tried 
and decided by a Deputy Collector an appeal is 
allowed to the Collector, an appeal from the judg- 
ment of the Collector or Deputy Collector shall lie J 

to the Zilla Judge.’’ 

The result is that no appeal lay to the District 
Judge’s Court unless it can be said that the word 
“suit” includes execution proceedings. There are 
grave difficulties in any such view. Section 151 
which prescribes the limit with regard to appeals 
distinguishes between a suit and an order after 
decree relating to the execution thereof. It clearly 
, suggests that the wort^ “suit” does not include 
execution proceedings. The matter is however put 
beyond doubt by a very old decision of al* nil Bench 
of this Court reported in 7 W.R. 520. 3 That was a 
case in which the Deputy Collector had refused to 
make an order in the nature of restitution, I he 
question referred was whether the High Court had 
power to compel him to make an order. It is quite 
clear that the High Court would not have exercised ^ 
such powers if there had been a right of appeal 
to the District Court and Loch J. in delivering 

judgment said as follows : 

“I think that under the words shall have 
superintendence over all Courts’ used in S. 15 of 
24 and 25 Vic. Chap. 104, this Court has the power, in 
cases where no appeal lies to the Judge, of duecting 
a lower Court to do that which is legal, and to 
correct that which is illegal in its proceedings. 

Mr. Sanyal did not dispute that, if the District 
Judge wrongly refused to hear an appeal in the 
mistaken view that it was incompetent, this Couit 
would have the power to direct him to hear it 


2. (’31) 18 A.I.R. 1031 Cal. 211 : 130 I.C. 209 : 58 
Cal. 628 : 52 C.L.J. 298 : 35 C.W.N. 238, Golnur 

Bibi v. Abdus Samad. TT . nA , 

3. (’67) 7 W. R. 520 : Beng. L. R. Sup. ^ ol. 1 14 

(F.B.), Gobind Coomar v. Kisto Coomar. 
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under S. 115. But inasmuch as the learned Judge 
G .was right in this view, it is impossible for me to 
set aside his order. The final questions therefore 
remain firstly, whether I have power and secondly, 
whether I ought to interfere with the order of the 
Deputy Collector enforcing an award which was 
made without jurisdiction. The question was con- 
sidered in the Full Bench decision to which I have 
just referred for another purpose and it was there 
held that this Court had jurisdiction to interfere 
under S. 15, Charter Act. That section was suc- 
ceeded by S. 107, Government of India Act of 1919 
and as long as that section was in force there would 
have been no difficulty in dealing with the matter. 
That Act, however, has been repealed. The ques- 
tion is whether this Court has this power under the 
Government of India Act of 1935. Mr. Sen boldly 
argued that it has, in view of the provisions of 
Ss. 223 and 224. The former preserves the existing 
b jurisdiction of the Court and the latter confers 
certain administrative powers upon the Court. The 
wider powers under S. 107 of the old Act have 
been deliberately cut down. Furthermore, sub-s. (2) 
emphasises in fact that the powers conferred are of 
an administrative character. I have, therefore, no 
hesitation in holding that the Court has no juris- 
diction under the new Act to interfere with the 
orders of the Deputy Collector. 

Then, in the second place, Mr. Sanyal contended 
that I ought to decline to interfere because the 
petitioner has another remedy. That raises the 
question whether S. 47, Civil P. C., applies to tho 
Court of the Deputy Collector. I should have not 
been prepared to brush aside Mr. Sen’s argument 
without careful consideration: but there are two 
decisions of Division Benches of this Court to the 
c effect that S. 47 does not apply: vide 15 C.W.N. 78* 
and 15 Cal. 179. 6 Those decisions are binding on 
me. The result of them is that the petitioner has 
the remedy of a suit and therefore there is no 
reason why I should interfere in revision. There 
are also two other matters to which I shall refer in 
this connexion. The petitioner was himself a party 
to the arbitration. Now that it has gone against 
him he is trying to back out of it. Undoubtedly, in 
an appeal be would be successful although an appel- 
lant in his position is generally deprived of costs. 
But in a revision different considerations arise and 
I should not be prepared to give any help to a 
person in the position of the petitioner. Finally, 
the petition is not drawn in such a way that I couid 
afiord any relief to the petitioner on these lines. It 
is drawn under S. 115, Civil P. C., and is directed 
solely against the order of the District Judge. I was 
not even asked to interfere with the order of the 
Deputy Collector. The result is that the appeal is 
dismissed as incompetent without costs. The rule 
is discharged. As the plaintiffs refuse to return 
the money which has been improperly realised and 
force the petitioner into a suit, I make no order as 
to costs. 

G.N./B.K. Order accordingly . 

4. (’ll) 15 C.W.N. 78: 7 I.C. 387, Damoodar Misra 
v. Iswar Chandra. 

5. ( ’ iS JS ) 15 Cal. 179, Brojo Gopal Sarkar v. Busir- 
> unnissa Bibi. 

C. P. C 

(a) (2) (’40) Chi (a ley, Ss. 100 and 101 N. 4. 

(4) (’40) Chilalcy, S. 47, N. 3 Pt. 3; S. 115, N. 8 

Pt. 4. 

(’41) Mulla, Page 113 Pt. (u) ; Page 114 Pt, (v). 


A. I. R. 

(5) (’40) Chitaley, S. 115, N. 16 Pt. 10. 

(’41) Mulla, Page 408, Exercise of revisional 9 
jurisdiction is disoretionary. 

(b) (’40) Chitaley, S. 115, N. 11 Pt. 1. 

(’41) Mulla, Page 418 Pt. (h). 

(c) (’40) Chitaley, Sch. 2 Para. 15, N. 14 and N. 15. 
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Kashi Natli Sarkar and others — 

Decree-holders — Appellants 

v. 

Sonaulla Sheikh — Judgment -debt or — 

Respondent. 

Appeal No. 187 of 1940, Decided on 19th June 
1941, from appellate order of Dist. Judge, Rangpur, „ 
D /- 2nd July 1940. / 

(a) Bengal Agricultural Debtors Act (7 of 
1936), S. 34 — Decree under S. 66, Ben. Ten. 
Act, for arrears of rent and ejectment — Period 
before which judgment-debtor can save himself 
from ejectment by paying decretal amount in 
Court not expired — Application by judgment- 
debtor to Debt Settlement Board — On notice 
under S. 34 executing Court must stay execu- 
tion of whole decree and not part of it. 

Where a judgment-debtor against whom a decree 
for rent and ejectment under S. 66, Ben. Ten. Act, 
has been passed, applies to tho Debt Settlement 
Board before the expiry of the time within whioh 
he can save himself from ejectmont by paying the 
decretal amount into Court the executing Court on 
a notice under S. 34, Bengal Agricultural Debtors 
Act, must stay the execution of the decree as a whole g 
and not part of it only, it being impossible to 
divorce one part of the decree from the other in 
any practical sense. That is, the Court cannot stay 
the execution of tho decree as to rent and proceed 
with tho execution of tho decree for ejectment. The 
execution case as a whole must be stayed : (’39) 26 
A.I.R. 1939 Cal. 730, Bel. on; 44 C.W.N. 733 and 
(’40) 27 A.I.R. 1940 Cal. 523, Disting. [P 232/» ; 

P 2336] 

(b) Bengal Tenancy Act (8 of 1885), S. 66 (2) 

— Decree under. 

A decree under S. GG (2) is similar to a decree in 
a suit for redemption. [P 233c] 

Jitcndra Kumar Sen Gupta — for Appellants. 

ShyamaiYida Alajutndar — for Respondent. 

JUDGMENT. — This appeal is by the decree- 
holders. They obtained a decree under S. GG, Ben. ^ 
Ten. Act. 1 ndor that decree the respondent could 
have saved himself from ejectment by paying the 
doeretal amount into Court. Ho did not pay but 
went to a Debt Settlement Board. Notice under 
S. 34 of tho Act was sent to tho Court. The Munsif 
decided that he would stay the execution of tho 
actual decreo for rent but proceed with the execu- 
tion of tho decree for ejectment. The respondent 
appealed and the District Judge directed that tho 
whole execution ease should be stayed. The ques- 
tion for determination is whether the Munsif was 
entitled to stay a part of the decree only. In support 
of tho appeal, Mr. Sen Gupta attempted to cut the 
decree into two separate portions. In this connexion 
it is necessary to point out that the time specified 
in that decree had not elapsed and that when the 
respondent applied to the Board, he had still time 
to save himself from ejectment. Had the period 
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of 30 days elapsed, other considerations of course 
a would arise. In support of his appeal, Mr. Sen 
Gupta relied upon the decisions- of myself and of 
my learned brother Biswas in 44 C.W.N. 7331 and 
44 C.W.N. 1113. 2 The learned Judge dealt with 
the matter and, in my view, rightly distinguished 
those cases from the present. In those cases the 
question was whether a mere suit for ejectment 
could be stayed by a notice under S. 34. The deci- 
sions cannot throw any light on the present question. 

The present case will really depend upon whether 
it is possible to divide the decree into two absolutely 
distinct parts. Under the substantive law the res- 
pondent is not liable to be ejected if he pays the 
arrears. Now supposing the Board did make an 
order for instalments in his favour, it would be 
quite useless from his point of view, if he were 
to be ejected as long as he did not default in the 
payment of an instalment. Whatever may be the 
& legal aspect of the matter, it is really impossible to 
divorce one part of the decree from the other in 
any practical sense. A very similar question arose 
for decision before a Division Bench of this Court 
in 43 C.W.N. 1221.3 A similar decision was given by 
my learned brother Mukherjea in the case, as far 
as I remember of a decree for redemption of a 
simple mortgage. The question turns upon the defi- 
nition of a debt in S. 2 of the Act, and the reason- 
ing of Nasim Ali J. applies equally to a case such 
as the present. The right to redeem really implies 
the existence of a debt. Otherwise, it would be a 
quite gratuitous payment of any sum at the option 
of the payer. A decree under S. 66 (2), Ben. Ten. 
Act is similar to a decree in a suit for redemption. 
I will just refer to one other argument made by Mr. 
Sen Gupta which was to the effect that, even if the 
Board makes an award in favour of the respondent, 
6 any payment in consequence of the award would be 
too late to save him. Now that is a question which 
cannot be decided now. If S. 34 applies the Court is 
' debarred from deciding anything. I therefore ex- 
press no opinion on that point. Mr. Sen Gupta also 
stated that he would be willing to waive his claim 
to ejectment if the arrears of rent were paid. This 
offer however was not accepted. The appeal is ac- 
cordingly dismissed, but in the circumstances of 
the case I make no order as to costs. 

G.N./R.K. Appeal dismissed . 

1. (’40) 44 C.W.N. 733, Bijoli Bhusan Ghose v. 

Madhusudhan Ghose. 

2. (’40) 27 A.I.R. 1940 Cal. 523 : 191 I.C. 225 : 44 

C.W.N. 1113, Mymensingh Loan Office Ltd. v. 

Basir Sheikh. 

3. (’39) 26 A.I.R. 1939 Cal 730 : 185 I.C. 393 : 43 
d C. W. N. 1221 : I. L. R. (1940) 1 Cal. 133, Abdul 

Latif v. Abdul Gani Serang. 
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Nasim Ali and Pal JJ. 

Hemanta Kumari Debi and others — 

Plaintiffs — Appellants 

v. 

Midnapore Zemindary Co., Ltd. — 

Defendant — Despondent. 

First Appeals Nos. 87 and 221 of 1938, Decided on 
6th and 7th May 1941 respectively, from decrees of 
Sub-Judge, Murshidabad, D /- 30th November 1937. 

(a) Adverse possession — Defendant claiming 
limited interest does not extinguish plaintiff's 
title. 

1942 C/30 


When the defendant in possession sets up a title 
only to a limited interest which even if completed 0 
would not extinguish the title of the plaintiff, it is 
for the defendant to establish his title in order to 
defeat the claim of the plaintiff. [P 234 d,e~\ 

(b) Adverse possession — Extent of, explained. 

The extent of the title acquired by adverse posses- 
sion depends on the extent of the claim or right 
under which possession is obtained and kept. If 
claim is restricted to a limited interest in the pro- 
perty, e.g., tenancy right in the^property, possession 
is adverse to the extent of that limited interest only. 
There can be no question of absolute title by adverse 
possession when only a limited interest has been 
asserted. , [P 234 e,/] 

(c) Adverse possession — Dispossession by vis 
major. 


Dispossession of a trespasser by vis major has the 
same effect as voluntary abandonment of possession 
by him. [P 235a] 

(d) Adverse possession — Constructive posses- 
sion — Trespasser cannot claim — Essentials of, 
explained — Lands flooded every year capable of 
yielding two crops — Possessor’s tenants raising 
both crops — Possessor is not dispossessed by 
vis major. 

‘Constructive possession* is only the right to take 
physical possession and is the jus possidendi. Such 
a right does not exist in a trespasser. He has only 
the jus possessionis and this is a distinct right 
dependent for its existence on a certain relation 
between a person and thing. In order to constitute 
possession in a legal sense, there must exist, not 
only the physical power to deal with the thing as 
the Court likes and to exclude others, but also the 
determination to exercise that physical power on 
the Court’s own behalf. It thus involves a physical 
fact (corpus) and a mental state (animus). To con- 
stitute possession the claim of the possessor must be 
effectively realized in the facts. Absolute security 
for the future is not requisite, for, it cannot be had. 
All that is necessary is that according to the ordi- 
nary course of affairs one is able to count on the 
continuing enjoyment of the thing. In order to 
prove the continuance of possession, it is not neces- 
sary to prove an actual bodily continuous posses- 
sion. Possession may be continuous even though the 
actual acts of possession are at considerable inter- 
vals. How many acts of possession will lead to the 
inference of continuity of possession would depend 
upon the nature of the subject possessed. Where the 
lands are capable of yielding only two crops and the 
tenants of the possessor have been raising these two 
crops every year in spite of the annual Hooding 
during the rainy season, it cannot be held that the 
possession of the possessor’s tenants was not con- 
tinuous throughout the year, as the extent of the 
flooding did not, at any point of time, place the 
land beyond the power or control of the possessor’s 
tenants and the possessor was never dispossessed by 
the vis major. [P 23 5b,c,d,e] 

(e) Adverse possession — Cosharer — Person in 
possession not as cosharer but as tenure-holder 
acquires tenancy interest by adverse possession. 

No doubt the cosharer may exclusively possess 
joint lands and his exclusive possession is not neces- 
sarily adverse, but where the defendant is in pos- 
session of the disputed land not as a cosharer of 
the plaintiffs but as tenure-holder the defendant 
acquires the limited interest of tenant in the dis- 
puted land by adverse possession for more than 
twelve years. [P 235/] 





234 Calcutta Hemanta Kumari y. Midnapore Zemindary Co. A. I, R. 


(f) Landlord and tenant — Fair rent. 

a The average rate of rent per bigha paid to de- 
fendant by the actual cultivators was Re. 1-4-0. 
Deducting 10 per cent, as collection charge the net 
profit per bigha was Re. 1-2-0 : 

Held that plaintiffs should get half of the net 
profit, viz., 9 annas per bigha as the fair rent of the 
disputed land. [P 235 p] 

Bansari Bal SarJcar — for Appellants. 

Gopendra Nath Das and Manmatlia Nath Das 
Gupta — for Respondent. 

JUDGMENT. (F. A. No. 87 of 1938) — This 
appeal arises out of a suit for recovery of khas pos- 
session with mesne profits of certain lands ... or in 
the alternative for assessment and recovery of fair 
rent from the beginning of 1339 B.S. (1932-33 A. D.) 
to the Pous kist of 1342. The disputed lands apper- 
tain to permanently settled rnouza Sibnagar diar 
b otherwise known as Araji Sibnagar. Plaintiffs are 
owners of 12 as. 9 gds. 2 krs. and 2 krant share in 
zamindari and mourashi jote right. The remaining 
share of the mouza belongs to the defendant in 
putni right. The plaint lands have been surveyed 
by a Commissioner and have been shown in his map 
as part of plot C, the whole of plots D and E. At 
the time of the trial in the lower Court plaintiffs 
withdrew their claim in respect of plot E. Plain- 
tiffs’ claim for possession of plot D was not opposed 
before us by the defendant. Plaintiffs are therefore 
entitled to get khas possession of that land to the 
extent of their share, viz., 12 as. 9gds. 2krs. and 2 
krants. The lands being admittedly sandy, plain- 
tiffs’ claim for mesne profits in respect of this land 
does arise. The dispute in this appeal is confined 
to 396 bighas of land in plot C (hereinafter re- 
ferred to as the disputed land) to the immediate 
C east of a jote held by the defendant under the 
plaintiffs at an annual rent of Rs. 76-8-0. 

The case of the plaintiffs is that the defendant 
is in possession of this disputed land as a trespasser 
and that they came to know of this trespass on 
23rd January 1924 and consequently they are enti- 
tled to recover khas possession with mesne profits 
of the disputed land to the extent of their share. 
They also claim 11s. 1-8-0 per bigha as fair rent for 
their share of the disputed land in the alternative. 
The defence of the defendant so far as it is relevant 
for the purpose of the present appeal is that they 
have acquired a tenancy right in the whole of the 
disputed land by adverse possession for more than 
12 years. As regards the rate of fair rent, the defen- 
dants allege that 4 as. per bigha is the fair rent. 
The trial Judge has accepted the defence of the 
defendant. He has accordingly dismissed the plain- 
® tiffs’ claim for khas possession of the disputed land 
hut has decreed fair rent at the rate admitted by 
the defendant. Hence this appeal by the plaintiffs. 
The first point for determination in this appeal is 
whether the defendant has acquired tenancy right 
to the whole of the disputed land by adverse posses- 
sion for more than 12 years. 

No doubt the case of the plaintiffs as made in the 
plaint is one of dispossession by the defendant after 
they had been in possession, at least constructively, 
of the disputed land. But the defendant admits 
that the plaintiffs have title to theso lands. It is 
also admitted that before the defendant went into 
possession as a tenure- holder the lands were under 
water. The defendant does not claim to have been 
in possession in assertion of any title other than 
that of a tenant under the plaintiffs. In out opinion 
when the defendant in possession sets up a title 


only to a limited interest which even if completed 
would not extinguish the title of the plaintiff, it is e 
for the defendant to establish his title in order to 
defeat the claim of the plaintiff. The claim of the 
defendant is now confined to the interest acquired 
by adverse possession. Adverse possession — the tem- 
porary and abnormal separation of the enjoyment 
of property from the title to it — is a “jus posses- 
sion^’ ’ in a person having no ‘jus possidendi’ and 
means possession which is hostile under a claim or 
colour to title. The possession must be actual, open, 
uninterrupted, notorious, exclusive and continuous. 
When such possession is continued for 12 years it 
confers an indefeasible title upon the possessor. 

The extent of the title acquired by adverse 
possession depends on the extent of the claim or 
right under which possession is obtained and kept. 

If claim is restricted to a limited interest in the 
property, e. g., tenancy right in the property, 
possession is adverse to the extent of that limited * 
interest only. There can be no question of absolute 
title by adverse possession when only a limited 
interest has been asserted. It is not disputed that 
the lands in suit appertain to the permanently 
settled mouja Sibnagar. The case of the plaintiffs 
is that the disputed lands are the lands reformed 
in situ within the permanently settled area of the 
said mahal. Neither in the plaint nor in their 
evidence the plaintiffs make it clear when this 
reformation took place. The plaint is that after 
this reformation in situ the defendant company 
came into the exclusive possession of the disputed 
land iu sixteen annas as a trespasser, without any 
right, and was realising rents from the tenants. 

The evidence of F. W r . 19 shows that in the 
record of rights of mouja Araji Sibnagar which was 
prepared under Ch. 10. Bengal Tenancy Act, in g> 
1913-14, the disputed land was recorded in the 
possession of the defendant in the right of a tenure- 
holder, the lands being recorded partly in the khas 
possession of the defendant company and partly in 
its possession through the tenants. The reformation 
in situ as alleged by the plaintiffs admittedly took 
place prior to this date. There were dearnh pro- 
ceedings for resumption of the disputed land along 
with other lands in the year 1918. From the dearah 
kliatian (Ex. 12), it appears that the defendant was 
assessed to rent in respect of the disputed land as 
tenure-holder. The documentary ovideuco on the 
side of the defendant (Ex. A series, Ex. G series, 
Ex. E series, Ex. F series, Exs. C and C-l) support 
the entries in the cadastral survey record and the 
dearah kliatian. They prove defendant’s possession 
of the disputed land from 1910-1924 partly in khas 
and partly through tenants under the Udbandi ^ 
system. They also show possession of the defendant 
through rayats and in khas from 1925 to 1934. The 
contention of the appellants is that the possession 
of the defendant from 1910 to 1934 was not con- 
tinuous inasmuch as (a) the disputed land remained 
completely under water in 1931 and 1932 and (b) 
the disputed land goes under water every year in 
the rainy season and remains under water from 
Asar to Aswin. 

Plaintiffs examined some witnesses to prove that 
five or six years prior to 1937 the disputed land 
remained under water for 2 or 3 years. The trial 
Judgo has not believed this evidence. Their evi- 
dence has been placed before us and wo are of opi- 
nion that the trial Judge was right in disbelieving 
this. Again even if the disputed land remained 
completely under water in 1931 and 1932 the defen- 
dant completed their adverse possession for the 
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statutory period before 1931. The evidence on the 
« side of the plaintiffs to show that the disputed land 
remains under water every year, from AsartoAswin, 
is not at all satisfactory, but the evidence of defen- 
dant’s witness 5 before the Commissioner is that 
the disputed land gets flooded during the rainy 
season every year and remains under water for two 
or three months. There cannot be any doubt there- 
fore that the disputed land gets flooded during the 
rainy season and remains under water for 2 or 3 
months. The question then is whether this annual 
flooding is of such a nature as to place the disputed 
land out of the control of the defendant company 
and thus to disturb the continuity of its possession, 
whether the defendant company on its part became 
dispossessed by the vis major of the floods. Dispos- 
session of a trespasser by vis major has the same 
effect as voluntary abandonment of possession by 
him. 

b It is true that the doctrine of constructive pos- 
session is not available to a trespasser. In fact con- 
structive possession’ is only the right to take physical 
possession and is the ‘jus possidendi.* Such a right 
does not exist in a trespasser. He has only the ‘jus 
possessionis* and this is a distinct right dependent 
for its existence on a certain relation between a 
person and thing. “Possession,” as has been pointed 
out by Markby, “originally expresses the simple 
notion of a physical capacity to deal with a thing as 
we like, to the exclusion of every one else.” In order 
to constitute possession in a legal sense, there must 
exist, not only the physical power to deal with the 
thing as we like and to exclude others, but also the 
determination to exercise that physical power on 
our own behalf. It thus involves a physical fact 
(corpus) and a mental state (animus). To constitute 
possession the claim of the possessor must be effec- 
ts tively realised in the facts. To gain possession there 
must thus be certain physical relations and a cer- 
tain intent. The question is how far these facts 
must continue to be presently true of a person in 
order that he may continue in the rights which 
follow from their presence. Absolute security for 
the future is not requisite, for it cannot be had. All 
that is necessary is that according to the ordinary 
course of affairs one is able to count on the continu- 
ing enjoyment of the thing. (Salmond — Jurispru- 
dence, Edn. 9, p. 378, footnote (1)). In order to prove 
the continuance of possession, it is not necessary to 
prove an actual bodily continuous possession. Pos- 
session may be continuous even though the actual 
acts of possession are at considerable intervals. How 
many acts of possession will lead to the inference 
of continuity of possession would depend upon the 
nature of the subject possessed. The will itself may 
d be sufficient if manifested in an appropriate environ- 
ment of facts. 

The evidence on the plaintiffs’ side (P. Ws. 1, 3, 
11 and 18) is that the disputed land yields two 
crops and that its flooding during the rainy season 
does not interfere in any way with the raising of 
these two crops. It may be that in some years the 
crops raised before the rainy season were destroyed 
by floods but as soon as the time for raising the 
second crop came the land was cultivated and crop 
was grown. The lands being capable of yielding only 
two crops and the tenants of the defendant having 
raised these two crops every year in spite of the 
annual flooding during the rainy season, it cannot 
be held that the possession of the defendant’s ten- 
ants was not continuous throughout the year. In 
fact their possession is not in dispute in this case. 
There is no evidence that they could not use the 
lands even if they wanted to do so. The evidence 


is that they did not use these lands during these 
months and that from the very character of the e 
land nothing active was required to be done in res- 
pect of them. It is not the evidence that the land 
was not capable of any use or enjoyment during this 
period; only nothing active was required of the 
occupier to do. The defendant has realized rent 
from the tenants year after year from the year 1910 
to 1934, and the tenants raised the usual crops year 
after year during all these years. In our opinion the 
nature and the extent of the flooding established in 
this case did not, at any point of time, place the 
land beyond the power or control of the defendant’s 
tenants and the defendant was never dispossessed 
by the vis major. We, therefore, hold that the de ; 
fendant had been in continuous possession of the 
disputed land for more than 12 years before the 
institution of the present suit. 

It was contended on behalf of the plaintiffs that - 
even if the defendant was in possession for more ' 
than 12 years it was not necessarily adverse posses- 
sion inasmuch as the defendant is also a cosharer 
of the plaintiffs in the disputed land. It is true that 
the cosharer may exclusively possess joint lands and 
his exclusive possession is not necessarily adverse. 

In the present case, however, plaintiffs’ case in the 
plaint is that the defendant entered into the dis- 
puted land as a trespasser and was in possession of 
the land as a trespasser. Further, the counterfoils 
(Ex. E series) of the rent receipts granted by the 
defendant to their tenants and the dearah khatian 
(Ex. 12) clearly show that the defendant was in 
possession of the disputed land not as a cosharer of 
the plaintiffs but as tenure-holder. The trial Judge 
was, therefore, right in holding that the defendant 
has acquired the limited interest of tenant in the 
disputed land by adverse possession for more than 
twelve years. 

The next contention on behalf of the appellants 
is that the trial Judge should have assessed fair 
and equitable rent in accordance with the principle 
laid down in S. 52, cl. (3), Ben. Ten. Act. The case 
of the defendant in the written statement is that 
they were in possession of the disputed land as part 
of their jote of Bs. 76-8-0. The trial Judge found 
that the disputed land is outside their jote. The 
defendant is therefore in possession of excess lands. 
The defendant is a tenure-holder in respect of the 
disputed land. The evidence in this case shows that 
the average rate of rent per bigha paid to defendant 
by the actual cultivators is Be. 1-4-0. Deducting 
10 per cent, as collection charge the net profit per 
bigha is Re. 1-2 0. We are of opinion that plain- 
tiffs should get half of the net profit, viz., 9 annas 
per bigha. We accordingly assess the fair rent at ^ 
9 annas per bigha of the disputed land. The result 
therefore is that this appeal is allowed in part. 
Plaintiffs’ claim for khas possession in respect of 
plotD mentioned in Commissioner’s map is decreed. 
Their claim for mesne profits in respect of that plot 
is dismissed. Plaintiffs’ claim for khas possession of 
396 bighas in plot C of the Commissioner’s map 
is dismissed. They will get from the defendant 
Rs. 630-13-0 as fair rent for their share of the dis- 
puted land from 1339 B. S. to Pous 1342 B. S. at 
the rate of Rs. 168-3-6 per year with interest at 
6 per cent, per annum from this date until realiza- 
tion. Parties will bear their own costs throughout 
this litigation. 

F. A. No. 221 of 1938 with cross-objection. 

7th May 1941 . — In course of the hearing of this 
appeal, the learned advocate for the appellants 
stated that his clients were not willing to proceed 
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with the appeal and the learned advocate for the 
a respondent company also stated before us that his 
clients were not willing to proceed with the cross- 
objection. The appeal and the cross-objection are 
accordingly dismissed. There will be no order for 
costs either in the appeal or in the cross- objection. 

Order accordingly. 

Lim. Act — 

(b) (’42) Chitaley, Arts. 142 and 144, N. 59a Pt. 3; 
N. 95 Pts. 1,3. 

(’38) Rustomji, Page 1448 Pts. 5, 6. 

(c) (’42) Chitaley, Arts. 142 and 144, N. 64 Pts. 6-8. 

(’38) Rustomji, Page 1329 Pt. 8. 

. ( d ) (’42) Chitaley, Arts.142 and 144, Notes 11, 62. 

(’38) Rustomji, Page 1357 Pt. 1. 

(e) (’42) Chitaley, Arts. 142 and 144, N. 35 Pt. 1. 

(’38) Rustomji, Page 1466 Note “Co-sharers: Ad- 
verse title inter se.” 
b 
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Nasim Ali and Mohamad Akram JJ. 

Pashupati Sadukhan — Plaintiff 

Appellant 



J anaki Nath Mukherjee and others — 

Respondents. 

Appeal No. 67 of 1939, Decided on 5th December 
1940. from original decree of Dist .Judge, Howrah. 
D/- 30th January 1939. 

(a) Civil P. C. (1908), O. 32, R. 4 (3)— Appli- 
cability — Non-contentious probate proceedings. 

A non-contentious proceeding for probate is not a 
c suit * Consequently O. 32, R. 4(3) docs not in terms 
ftpply to a non-contentious probate proceeding : 
(’20) 7 A. I. R. 1920 Cal. 630 and (’31) 18 A. I. R. 
1931 Cal. 713, lief. [p 2376] 

(b) Succession Act (1925), S. 263-Proceed- 
ings for probate held not defective in substance. 

When an application is made for revocation of a 
grant on the ground that the proceedings are de- 
fective in substance, the Court on a consideration 
of all the facts of the case will have to consider 
whether the proceedings are substantially defective. 

[P 237c] 

The natural guardian and father of the minor 
was appointed guardian ad litem. He himself re- 
ceived the notice. There was no evidenco to show 
that he was not looking after the interest of his 
own minor son. The mother of the minor was also 
served with a citation. She did not oppose the 
a grant. The father who was a resident son-in-law 
and knew everything about the will and was one of 
the attesting witnesses to the will thought that ho 
should not waste the minor’s money in opposing 
the grant : 


Held that the proceedings for obtaining probate 
were not defective in substance. [p 237c] 

A. N. Basil mid Chandra Sekhar Sen — 

for Appellant. 


Jatindra Mohan Choxcdhury , Apurba Charan 
Mukherjee, Bhupendra Narain Beta and 
Mohiniamoy Mitra — for Respondents. 

NASIM ALI J. — This is an appeal against an 
order of the District Judge of Howrah dismissing 
the appellant's application for revocation of the 
probate ol a will. One Suroth Chandra Sadlni Khan 
of village Salikha in the District of Howrah died on 
28th November 1922, leaving a widow Radlmrani, a 


daughter Panchumoni by his pre-deceased wife, a 
minor daughter’s son Pasupati and four brothers. ® 
On 15th December 1922, three persons Surendra 
Mukherjee, Kalipada Bhattacharjee and Janaki 
Nath Mukherji filed an application in the Court of 
the Additional District Judge of Howrah for pro- 
bate of a will of Suroth stating inter alia that the 
will was the last will of Suroth, that it was execu- 
ted by him on 20th November 1922, and that by 
the will they were appointed executors. Thereupon 
special citation was issued to the widow, to the 
daughter and to the minor daughter’s son through 
his father Kalipada Sadhukhan. There was no 
opposition to this application for probate, and pro- 
bate was granted by the District Judge to the exe- 
cutors on 9th January 1923. On 12tli March 1923, 
three of the four brothers of Suroth filed an appli- 
cation for revocation of this probate. On 22nd 
March 1923, one of the brothers filed an applica- 
tion before the Additional District Judge stating / 
that he had come to learn that Suroth had duly 
executed the will and that he would not proceed 
with the application for revocation. On 9th May 
1923, the other two brothers also stated before the 
District Judge that they would not proceed with 
the revocation case. The petition for revocation 
was accordingly dismissed on 12th May 1923. On 
5th August 1924, Suroth’s daughter Panchumoni 
for self and as guardian of her minor son Pashu- 
pati filed an application for revocation of the pro- 
bate. 

On 3rd November 1924, the said Panchumoni for 
self and as guardian of her minor son filed a peti- 
tion before the District Judge stating that she did 
not want to proceed with the application for revo- 
cation. The revocation case was accordingly dis- 
missed for non-prosecution on that date. On 6th 
July 1925, Radliarani, the widow, brought a suit ^ 
(Title Suit No. 138 of 1926) in the first Court of the 
Subordinate Judge at Howrah for the construction 
of her husband’s will and for administration of the 
estate left by him against the executors, Panchu- 
moni and certain other persons. In that suit a re- 
ceiver to the estate left by Suroth was appointed on 
the application of the executors. On 20th July 1928, 
a preliminary decree in this suit was made and the 
executors were directed to render accounts. A com- 
missioner was also appointed to ascertain the liabi- 
lities and assets of the estate. An appeal to this 
Court was preferred by the executors against this 
preliminary decree. During the pendency of this 
appeal, Radlmrani died and Panchumoni, her step- 
daughter who was one of the defendants in this suit 
was substituted in her place. This appeal was dis- 
missed. On 20th September 1932, this suit was 
finally decreed. There was an appeal (F.A. No. 163 of & 
1933) against this final decree to this Court. This 
appeal was compromised. In the year 1934, one 
Haradhon Dutt brought a suit in the first Court of 
the Subordinate Judge of Howrah against the exe- 
cutors, Panchumoni and the receiver appointed in 
the administration suit for enforcement of a mort- 
gage bond executed by the executors in respect of 
some of the properties left by Suroth. On 1st Febru- 
ary 1936, Pashupati filed an application in the 
Court of the Additional District Judge for revoca- 
tion of the probate of the will left by Suroth. The 
grounds of revocation urged before the District 
Judge are these : (1) That the proceedings were 
defective in substance inasmuch as the guardian 
ad litem of Pashupati did not give his consent to his 
appointment as guardian ad litem. (2) That the will 
was a forged one. (3) That the executors omitted to 
exhibit inventory and accounts without reasonable 



Jugal Krishna v. Messrs. B. Wilcox, Ltd. 


1942 

cause. The learned District Judge has arrived at 

® the following findings : 

(i) That in the probate proceedings the father and 
natural guardian of the applicant Pashupati who 
was a minor at the time was appointed guardian 
ad litem and that he consented to act as guardian 
of the minor and consequently the applicant was 
properly represented in the probate proceedings, ( 11 ) 
that the applicant has failed to prove that the will 
is not genuine; and (iii) that no inventory and 
accounts were filed by the executors as required by 
law but this was not due to any wilful neglect on 

their part. , , _ . . , 

On these findings, the learned Judge has dismissed 

the application for revocation. Hence this appeal by 

Pashupati. The first point urged on behalf of the 

appellant in this appeal is that the proceedings for 

the grant of probate were defective in substance. 

The only ground on which the proceedings are 

b attacked by the appellant is that his father did not 

give his consent to act as his guardian in the proceed- 
ings and consequently some other persons should 
have been appointed guardian to represent him in 
the proceedings. The provisions of O. 32, R. 4 (3), 
Civil P. C., are in these terms : “No person shall 
without his consent be appointed guardian for the 
suit ” A non-contentious proceeding for probate is 
not a suit. Consequently, O. 32, R. 4 (3) does not in 
terms apply to a non-contentious probate proceed- 
ing. Mr. Bose appearing on behalf of the appellant 
relied on the following observations of Greaves and 

Newbould JJ. in 24 C. W. N. 538 1 : 

“I am prepared to accept the contention ol tne 
learned vakil who appeared for the appellant that 

O. 32, R. 4 does not apply as the proceedings had 
not arrived at the contentious stage, but even so 
I think that it was for the person who got the guar- 
c dian appointed to show the Court that that person 
assented to the guardianship and took upon himself 
the burden thereof. It seems to me that it is a 
necessary protection in the interest of an infant 
that not only should the Court be satisfied that a 
guardian has been appointed but that a guardian 
has been appointed who has consented to accept the 
appointment and take upon himself the onus that 
by virtue of the appointment falls upon him on 
behalf of the infant.” 

The learned advocate appearing for the respon- 
dents drew our attention to the following observations 
of Mukherji and Mitter JJ. in 35 C. W. N. 387^: 

“In ‘the Mofussil under the discretion which is 
vested by S. 283, Succession Act, citation is issued 
on an application for probate being filed, but the 
proceedings do not become contentious until they 
, are opposed (S. 286 of this Act) and when there is 
® contention the proceedings take the form of a regu- 
lar suit to which the provisions of the Code of Civil 
Procedure apply. The case relied upon by the appel- 
lant therefore does not apply to non-contentious 
proceedings in this country and, as was pointed 
out by my learned brother in the course of argu- 
ment, if this contention were accepted, it would 
revolutionize the law of procedure in probate 
proceedings in India and would convert every non- 
contentious proceeding into a contentious proceed- 
ing whenever one of the parties to be cited happens 
to be an infant.” 

1. (’20) 7 A. I. R. 1920 Cal. 630 : 59 I. C. 435 : 24 
C. W. N. 538, Sachindra Narain Shah v. Hiron- 

moyee Dassi. 

2. (’31) 18 A. I. R. 1931 Cal. 713: 135 I. C. 282: 
35 C. W. N. 387, Haimabati Mitra v. Kun]a 

Mohan Das. 
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Under S. 263, Succession Act, the grant of a ^ 
probate may be revoked if the proceedings to obtain 
a grant were defective in substance. When an appli- 
cation is made for revocation of a'grant on the ground 
that the proceedings are defective in substance, the 
Court on a consideration of all the facts of the case 
will have to consider whether the proceedings are 
substantially defective. In this case, the natural 
guardian and father of the minor was appointed 
guardian adi litem. He himself received the notice. 
There is no evidence in this case to show that at 
that time, he was not looking after the interest of 
his own minor son. The mother of the minor was 
also served with a citation. She did not oppose the 
grant. Apparently, the father who was a resident 
son-in-law and knew everything about the will and 
was one of the attesting witnesses to the will thought 
that he should not waste the minor’s money in 
opposing the grant. In view of the facts and cir- . 
cumstances of the case, I am not prepared to hold J 
that the proceedings for obtaining probate were 
defective in substance. The only other point urged 
by Mr. Bose on behalf of the appellant is that grant 
ought to be revoked inasmuch as the executors did 
not file the inventory and accounts as required by 
law. The trial Judge has found that there was 
reasonable cause for their not filing the inventory 
and accounts. In view of the facts and circum- 
stances disclosed in this case, we are not prepared 
to say that the view taken by the District Judge is 
wrong. The appeal accordingly fails and is dismiss- 
ed with costs hearing fee two gold mohurs, to be 
divided equally between the two sets of respondents. 

MOHAMAD AKRAM J. — I agree. 

Appeal dismissed. - 

c. P. c — ^ g 

(a) (’40) Chitaley, O. 32 R. 3 N. 14 Pt. 2. 

(’41) Mulla, Page 1022 Pt. (k). 
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Lodge and Pal JJ. 

Jugal Krishna Dey Sarkar — Accused — 

Petitioner 

V. 

Messrs. B. Wilcox Ltd. — Complainant 

— Opposite Party. 

Criminal Revn. No. 628 of 1941, Decided on 24th 
July 1941. 

Criminal P. C. (1898), Ss. 235, 233 Three 
offences under S. 468, Penal Code, and one 
under S. 408, Penal Code, cannot be joined 
together. 

Forging a document with the intention that the 
document so forged shall be used for the purpose of 
deceiving somebody and thereby inducing that per- 
son to part with property cannot be part of the 
same transaction as the dishonest misappropriation 
of property entrusted to the alleged forger as a ser- 
vant. Therefore, the joinder of three charges under 
S. 468 with a charge under S. 408, Penal Code, 
cannot come within the provisions of S. 235, Cri- 
minal P. C., and is contrary to the direct provisions 
of S. 233, Criminal P. C. [P 238h; P 239a] 

Suresh Ch. Talukdar — for Petitioner. 

Probodh Chandra Chatterji and Mohendra 
Banerjee — for Opposite Party. 

Hamidul Huq and Nirmal Kumar Sen — for 
the Crown. 
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a LODGE J. — This rule was issued upon the 
Chief Presidency Magistrate and upon the com- 
plainant opposite party to show cause why the con- 
viction and the sentence under S. 408, Penal Code, 
passed upon the petitioner should not be set aside. 
The case for the prosecution was as follows : The 
present petitioner was the chief shipping clerk of 
the complainant company. Under him were four 
jetty Sarkars. These jetty Sarkars were employed 
in clearing goods at the port. The petitioner used 
to advance money to the jetty Sarkars to enable 
them to clear the goods. For this purpose he used 
to draw money from time to time from the cashier 
of the complainant company on slips signed by 
him and countersigned by the Chief Accountant. At 
the end of each day, the jetty Sarkars would pro- 
duce before the petitioner, the Port Commissioners’ 
receipts for the money expended by them and slips 

b " ning an accoun t of the day’s expenditure. 
The jetty Sarkars used to enter their expenditure 
in a book known as Landing Register. At the end 
of each day, they made over to the petitioner the 
slips and the Port Commissioners’ receipts, Land- 
ing Register and the balance of the money advanc- 
ed to them. The accused prepared vouchers and at 
the end of each month submitted to the Chief 
Accountant the Port Commissioners’ receipts and 
“? e vouchers prepared and had his accounts passed. 

1 be case for the prosecution is that in the month 
of December 1940 on different occasions, the details 
of which will be given later, the jetty Sarkars 
expended certain sums of money and obtained the 
I ort Commissioners’ receipts for that expenditure. 

I hey made over the receipts to the petitioner, 
lbe petitioner without interfering in any way with 
t. 0 statement in words of the amounts in the re- 
C ceipts added the figure 1 before the statement in 
figures of the amount in the receipts and then in 
his accounts showed the amount expended as the 
amount so altered by him. It is further alleged 
that during the month of December the sum of 
lis 80G7 was drawn by the petitioner from the 
cashier for the purpose of expenditure on behalf of 
the firm and that out of this sum he misappro- 
priated the sum of Its. 400 during the month. The 
actual details of the alleged forgeries are as follows: 
Un 18th December 1910 the amount actually spent 
by the jetty Sarkar and the amount for which Port 
Comnnssioner’s receipt was obtained was Rupees 
AJ-5-0. 1 he accused forged this receipt by addins 
the figure 1 in front of Rs. 23-5-6 making the tota7 
in figure read Rs. 123-5-6. On 20th December 1910 
the amount spent by the jetty Sarkar was Rupees 
and the receipt obtained from the PortCom- 
d ,mss,0 ? e , rs was a receipt for this amount. The 
accused forged this receipt by making the amount 

in/n U, | CS re,U 1U, P C< ' S 152-6-9. On 28th December 
1.M0 the amount spent was Rs. 35. The accused 
lorged the receipt in the same manner as in other 

cases making the amount in figures in the receipts 
read Rs. 135. 1 

On those allegations the following charges were 
drawn up against the accused : (1) That yoV on or 
about flic 18th, 20th and 28th days respectively of 
Leer m her 19-10 at Calcutta forged three documents 
t<> \\it, three Port Commissioners’ receipts of thoso 
dates intending that they should he used for the 
purpose of cheating and thereby committed three 
ollences punishable under S. -168, Pena! Code, and 
within my cogni/.anee. (2) That you, between 2nd 
December 1910 to 30th December 1910 being a ser- 
vant m the employment of Messrs. Rabcock Wilcox 
Ltd., and m such capacity entrusted with certain 
property, to wit, lls. 8067 committed criminal 
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breach of trust with respect to Rs. 400 out of the 
said property entrusted to you and thereby commit- e 
ted an offence punishable under S. 408, Penal Code 
and within my cognizance.” ’ 

The petitioner was tried by a Presidency Magis- 
trate of Calcutta. The learned Presidency Magis- 
trate found that there was no sufficient evidence to 
prove that it was the petitioner who committed the 
forgery and he accordingly acquitted the petitioner 
of the charges under S. 468, Penal Code. He found 
the petitioner guilty on the charge under S. 408, 
Penal Code, and sentenced him under that section 
to undergo five months rigorous imprisonment and 
to pay a fine of Rs. 100 and in default to undergo 
further rigorous imprisonment of one month. The 
amount of fine, if realised, was to be paid to the 
complainant company as compensation. This rule 
was issued on two grounds only. The chief "round 
is as follows: — “For that the trial has been vitiated 
by misjoinder of charges. The conviction and sen- / 
tences are accordingly illegal.” 

It was conceded during the argument before us 
that the first of the charges set out above really 
amounts to three separate charges and must be 
treated for our present purposes as though three 
separate charges under S. 468, Penal Code, had been 
framed. It is clear that the joinder of three charges 
under S. 468 is permitted by 8. 234, Criminal P.C., 
if no other charges are also joined with those charges! 
The question before us is whether the joinder of 
three separate charges under S. 468, Penal Code 
with the charge under S. 408, Penal Code, is sanc- 
tioned by 8. 235, Criminal P. C. Before dealing 
with this question, it is necessary to refer to an 
argumeut which was placed before us regardin" the 
charges under S. 468, Penal Code. It was urged on 
behalf of the Crown that the charges under 8. 468 
Penal Code, were mistaken, that in fact the forgery 9 
was not committed for the purpose of cheat ing°but 
it was committed for the purpose of facilitating the 
commission of the offence under 8. 408, Penal Code 
or covering up that offence after it had been com- 
mitted. We were asked to treat the charges as 
charges which were understood by the parties to be 
charges not of forgery with intent to cheat but of 
forgery to facilitate or cover up the offence of breach 
of trust by a servant. In our opinion, we are not 
entitled to accept this view. It is not merely a case 
in which the section has been wrongly entered in 
the charge but the whole description of the offence 
given in the charge is a description of an offence 
under 8. 468, Penal Code. The allegations are that 
on three separate dates three separate documents 
were forged with the intention that they should bo 
used for the purpose of cheating. Ry no stretch of 
imagination can it be hold that these are propor 7» 
charges in a case either of falsification of accounts 
or of forgery to cover up a case of criminal breach 
of trust. In our opinion, wo must take the charges 
as they were framed and consider the legality of 
trying in one trial a person on three charges under 
S. 468 and one charge under 8. 408, Penal Code. 

It is at once obvious that the offence of forging a 
document for the purpose of cheating, that is to 
say, forging a document with the intention that the 
document so forged shall he used for the purpose 
of deceiving somebody and thereby inducing that 
person to part with property cannot he part of the 
same transaction as the dishonest misappropriation 
of property entrusted to the alleged forger as a ser- 
vant. On the face of it therefore, the joinder of 
three charges under 8.468 with a charge under 
8. 408, Renal Code, cannot come within the provi- 
sions of 8. 235, Criminal P. C. It may bo noted 
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that the Crown does not urge that the cheating 
G contemplated in S. 468, Penal Code, consisted in 
inducing anybody to do or omit to do some thing 
which he would not do or omit if he were not so 
deceived; i. e., cheating as contemplated by the 
second half of the definition of S. 415, Penal Code. 
Since the joinder of charges in this case is not 
sanctioned by S. 235, Criminal P. C. — and it is not 
suggested that it was sanctioned by any other 
section of that Code— the joinder is contrary to the 
direct provisions of S. 233 of that Code. 

In the circumstances we must hold that the trial 
was vitiated by misjoinder of charges and conse- 
quently the conviction and the sentence cannot be 
upheld. The rule is accordingly made absolute, the 
conviction and the sentence passed ijpon the peti- 
tioner are set aside and the case is remanded to the 
lower Court for disposal according to law on charges 
properly framed. The re-trial will be held by some 
b Magistrate other than the Magistrate against whose 
order this rule was issued. The petitioner will be 
released on bail, pending the re-trial of his case be- 
fore the lower Court, to the satisfaction of that 
Court. 

PAL J. — I agree. 

R.K. Buie made absolute. 

Cr. P. C. — 

(’41) Chitaley, S. 235, N. 2 Pt. 25. 

(’41) Mitra, Page 825 Para. 758, 
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Bartley and Lodge JJ. 

Abu Pramanik and others — Appellants 

c y. 

Emperor. 

Criminal Appeal No. 529 of 1940, Decided on 3rd 
January 1941. 

(a) Criminal P. C. (1898), S. 297 — Jury trial 

Question whether case was of suicide or 

homicide — Law applicable — Charge to jury — 
Explanation of Ss. 299, 300 and 34, Penal Code 
— Charge held sufficient and proper. 

The question before the jury was whether the 
injury to the deceased was homicidal or suicidal 
and whether if it was homicidal the accused or 
any of them were guilty of murder. In dealing with 
the charge so far as the law applicable was concern- 
ed, the Judge explained Ss. 299 and 300, Penal Code, 
to the jury and pointed out that although there was 
d a keen contest as to whether the case was one of 
suicide or homicide it had not been disputed that 
the intention was to cause death and that if it was 
a case of homicide undoubtedly murder had been 
committed. With regard to S. 34, Penal Code, he 
said that that section prescribed the principle of 
joint liability. He then adverted to the evidence 
which was that three of the accused had held the 
woman while the fourth man cut her throat and he 
said that if a criminal act was done by several per- 
sons in furtherance of the common intention of all, 
each of those persons was liable for that act in the 
same manner as if it was done by him alone. As the 
purpose is common so must be the responsibility : 

Held that the explanation of the law, on the 
evidence in the particular case, was a sufficient and 
proper direction to the jury and that the direction 
with regard to the essential elements of S. 34, Penal 
Code, was both correct and sufficient. [P 240e] 
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(b) Criminal P. C. (1898)* S. 297 — Jury trial 

Injury whether suicidal or homicidal — In 6 

explaining question to jury Judge can refer to 
standard book — Such reference does not 
amount to misdirection. 

Where in a jury trial the question before the jury 
is whether the injury caused to the deceased is 
suicidal or homicidal, it is competent for the Judge 
while explaining the circumstances which militate 
against both the theories, to refer to a standard 
book on Medical Jurisprudence. Such reference does 
not amount to misdirection. [P 240e,(/] 

(c) Criminal trial— Evidence— Expert witness 
Weight to be attached to testimony of. 

Great weight should undoubtedly be attached to 
the testimony of an expert witness such as a doctor 
but his opinion may be discarded if there are good 
grounds for doing so. [P 240/] 

(d) Criminal P. C. (1898), S. 297 — Question / 
before jury whether case suicidal or homicidal 

While dealing with approver’s evidence 

Judge pointing out that if dao found in decea- 
sed’s hut belonged to accused and not to 
deceased, approver’s evidence was amply cor- 
roborated — Direction held perfectly correct. 

The question before the jury was whether the 
case before it was of suicide or homicide. While 
dealing with the approver’s evidence, the Judge re- 
ferred to the important fact that according to the 
prosecution case the dao which was found in the 
hut of the deceased actually belonged to the accused 
while the dao produced by the approver and which 
according to him had been taken away by the 
murderers after the occurrence belonged to the de- 
ceased. The charge to the jury on this point was 
criticised on the ground that the Judge told the 
jury that if they believed that the dao belonged to » 
the accused the approver’s evidence was amply cor- 
roborated : 

Held that there was nothing inappropriate in the 
use of the adjective “corroborated” in the charge. 

If the jury did accept the prosecution case that the 
dao found near the deceased belonged to the accused 
and not to the deceased it was certainly very strong 
evidence that the death was homicidal and not sui- 
cidal and the Judge was perfectly correct when he 
stressed its importance before the jury. [P 241a] 

Jitendra Nath Banerji and Nirmal Kumar 
Sen — for Appellants. 

Bireswar Chatter ji — for the Crown. 

BARTLEY J. — The appellants in this case 
were tried by the learned Sessions Judge of Pabna 
and Bogra on a charge framed under S. 302/34, 
Penal Code. The jury by a majority of 5/4 found h 
them all guilty under that section and the learned 
Judge in accordance with that verdict sentenced 
them to transportation for life. The case for the 
prosecution briefly was that these four appellants 
and another man Mahiruddin Fakir who has been 
examined as an approver in the case murdered one 
Kusumbala wife of Sasadhar Das on the night of 
31st January 1940. It was the case for the prosecu- 
tion that the appellant Abu was on bad terms with 
Sasadhar Das and that at the time of the occur- 
rence there was a criminal case pending against 
Abu which Sasadhar Das was conducting on behalf 
of the prosecution. This case was actually fixed for 
1st February 1940 and Sasadhar Das left home in 
connection with it on the afternoon of the murder. 
The story is that on that night the deceased woman 
was sleeping in a hut with a girl called Nanibala 
who was about eight years of age. The four appei- 
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lants and the approver came into the hut that 
night and three of them seized the woman and 
held her down while the appellant Abu slashed her 
across the neck with a dao. The deceased woman 
attempted to resist and produced a dao from under 
her pillow with which she cut the appellant Ari- 
kulla on the left thumb. The appellants then re- 
moved her body from the chouki on which she was 
lying, laid her on the ground on her back, covered 
her with a quilt and ran away. Nanibala raised an 
alarm and her father, Sasadhar’s mother and other 
witnesses came up. 

Information was lodged to the thana on the next 
day at 12 o'clock. The body was sent for post 
mortem examination and the Civil Surgeon found 
two injuries on the neck. One of these was a super- 
ficial wound in front of pomum adami vertical in 
character and about 1" long and joining the oblique 
wound. The other which was the fatal injury was 
° an incised wound running from below the lobe of 
left ear and extending obliquely down and forwards 
to about below and to the right of pomum adami 
cutting lower edge of Hyoid bone and thyroid carti- 
lage and the left juglar vein was severed. The lower 
end of the wound is bifurcated. The opinion of the 
doctor was that both these injuries were suicidal 
and to that opinion he adhered when giving evi- 
dence in Court. He admitted however that ft was 
possible that the fatal injury might have been 
homicidal injury. 

The appellants Abu and Abbas were arrested on 
4th February and the approver on the 6th. The 
latter produced a dao from his house. The proseou- 
tion caso was that this was the dao which belonged 
to the deceased woman and which the appellants 
had taken away from her house in mistake for the 
c d . ao w . bich belonged to Abu. There was a test iden- 
tification held in Uogra jail at which the appellants 
Abbas and Arikulla were identified by the witness 
Nanibala. The defence of the accused was that the 
deceased woman had actually committed 6uioide 
and it was suggested that Kasadhar Das her hus- 
band took advantage of it to implicate the accused 
because they were his enemies. In addition to tho 
evidence of tho approver, there was the direct testi- 
mony of the girl Nanibala who said that there was 
a lantern burning in the room and that sho saw five 
men there among whom she named two and subse- 
quently identified Abbas and Arikulla. It is not of 
course disputed that the death of Kusumbala was 
due to tho injury to the throat and the neck and 
tho two main questions before the jury were, first, 
as to whether that injury was homicidal or suicidai 
and secondly whether if it was homicidal thoappol- 
. lants or any of them were guilty ol murder. 
c ' Various criticisms havo been levelled at tho 
chargo delivered to the jury by the learned Judge. 

It is contended in tho first place that his direc- 
tions on the law applicable to tho caso wore insuffi- 
cient. Now, in dealing with tho charge, ho explained 
Ms. 299 and 300, Penal Code, to the jury, lie said 
quite correctly that although thoro was a keen con- 


test as to whether this was a caso of suicide or 
homicide it has not been disputed that tho inten- 
tion was to cause death. He went on quite correctly 
to say that if it was a caso of homicido undoubtedly 
murder had been committed. There is nothing 
inadequate or incorrect in this explanation of the 
law and it was on the evidence in tho particular 
caso a sufficient and proper direction to tho jury 
With regard to S. 34, Penal Code, he said that that 
section prescribed tho principle of joint liability. 
Ho then adverted to the evidence which was that 
ihieo of the accused had held the woman while the 


fourth man cut her throat and he said that if a 
criminal act was done by several persons in fur- e 
therance of the common intention of all each of 
these persons was liable for that act in the same 
manner as if it was done by him alone. As the pur- 
pose is common so must be the responsibility. We 
are quite satisfied that upon the evidence in the 
case this direction with regard to the essential ele- 
ments of S. 34, Penal Code, was both correct and 
sufficient. 

The charge of the learned Judge has further been 
criticised on the ground that it was incorrect for 
him to refer as he did do to Lyon’s Medical Juris- 
prudence when dealing with the question whether 
the injury was homicidal or suicidal. In the first 
place it was certainly competent for the learned 
Judge to refer to a standard text book when a 
question such as that which had to be decided by 
the- jury in the present case was being discussed. 
Secondly, we have considered carefully the charge / 
aotually delivered by the learned Judge on this 
aspect of the case and we are satisfied that it was 
full and fair and that the evidence in support of 
both the theories was placed before the jury com- 
pletely and impartially. The learned Judge began 
by pointing out that in the opinion of the doctor 
the injuries were suicidal and he then summarized 
the reasons which the doctor gave for that opinion. 
He told the jury that the testimony of the doctor 
was that of an expert and that great weight should 
undoubtedly be attached to it. He went on to say 
quite correctly that they might discard that opi- 
nion if they found that there were good grounds 
for doing so. He then put in detail to the jury the 
points in the evidence which were consistent with 
the theory of suicide and his comment on that 
aspeot of the case further was that the doctor did 
not have before him the entire evidence addueed in ^ 
the case and that it was tho duty of the jury to 
consider that entire evidence and then decide 
which theory they should accept. He made it per- 
fectly clear to the jury that if they fouud that it 
was a case of suicide the accused must be acquitted 
or that if thero was reasonable doubt as to whether 
it was suicide or homicido the duty of the jury was 
also to acquit thorn. He then went on to point out 
tho circumstances which militate against both tho 
theories and in doing so he made certain references 
to Lyon’s Medical Jurisprudence. As has already 
been said ho was certainly entitled to refer to this 
book and wo are unable to hold that in so doing he 
can be held to have misdirected tho jury. The 
charge contains a vory full and complete summary 
of all tho evidence on the question whether the 
injury was homicidal or suicidal and wo are satis- 
fied that that aspect of the case was put to the jury ^ 
correctly and completely. The learned Judge went 
on to say that if the jury found that the injury 
was not suicidal but homicidal the crucial point for 
determination was whether it was tho accused who 
participated in the act of killing. He then discussed 
the evidence of the solitary eye-witness the girl 
Nanibala who was about 10 years of age. He warn- 
ed the jury that young girls were impressionable 
and liable to be easily tutored and that therefore 
they should treat her evidence with extreme cau- 
tion. He pointed out the discrepancies in her vari- 
ous statements and emphasized that she did not 
disclose at once either the details of the assault or 
that she had recognized any of the assailants. 

.1 ho learned Judge then dealt with the evidence 
ot l he approver. He gave all the necessary waruiugs 
to the jury as to the manner in which they should 
treat this evidence and he pointed out that there 
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were certain aspects of the story told by him which 
£ it was very difficult to accept. He then went on to 
deal with the question of corroboration of the 
approver and in this connexion referred to the evi- 
dence of the other witnesses and to the injury on 
the left thumb of the appellant Arikulla and to the 
important fact that according to the prosecution 
case the dao which was found in the hut of the 
woman actually belonged to the appellant Abu 
while the dao produced by the approver and which 
according to him had been taken away by the mur- 
derers after the occurrence belonged to the deceased 
woman Kusumbala. His charge on this point was 
criticized on the ground that he told the jury that 
if they believed that the dao belonged to Abu the 
approver’s evidence was amply corroborated. We 
are quite unable to say that there was anything 
inappropriate in the use of this adjective. If the 
jury did accept the prosecution case that the dao 
i> found near the deceased woman belonged to the 
appellant Abu and not to her it was certainly very 
strong evidence that the death was homicidal and 
not suicidal and the Judge was perfectly correct 
when he stressed its importance before the jury. 

On careful consideration of the whole charge 
delivered by the learned Judge and of the argument 
advanced on behalf of the appellants, we are satis- 
fied that in the present case there is no misdirec- 
tion and no material non-direction which could 
possibly warrant any interference with the majority 
verdict of the jury. In our opinion that verdict 
must be sustained and this appeal must be dis- 
missed. 

LODGE J. — I agree. 

G.N./R.K. Appeal dismissed. 

M Cr. P. C. — 

, 0 (a) (’41) Chitaley, S. 297, N. 9 Pts. 3, 7, 9, 10. 

(’41) Mitra, Page 1017 N. 914. 

(b) (’41) Chitaley, S 297, N. 11 Pt. 28. 

(’41) Mitra. Page 1018 N. 914 and N. 915. 

(c) (’41) Chitaley, S. 367, Note 6 Pts. 16, 17. 

(’41) Mitra, Page 1646 N. 1327. 

(d) (’41) Chitaley, S. 297, N. 9 Pt. 27. 

(’41) Mitra, Pages 1021-24 N. 915. 
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B. K. Mukherjea and Roxburgh JJ. 

Aniruddha Mitra — Insolvent 

— Appellant 

v. 

Official Receiver , Alipur Judge's Court , 
d 24-Parganas, and others — 

Respondents. 

Appeal No. 317 of 1939 (F. M. A.), Decided on 
27th August 1941, from original order of Dist. 
Judge, 24-Parganas at Alipur, D/- 4th July 1939. 

(a) Provincial Insolvency Act (1920), S. 75 (2) 

“Person aggrieved’’ — Meaning explained — 

Person given maintenance under his father’s 
will — Mortgage of such rights and insolvency 
— Official Receiver challenging mortgages — 
Decision of lower Court that mortgages not 
invalid — Debtor held “aggrieved person’’ and 
entitled to appeal. 

Section 75 expressly mentions the ‘debtor’ as a 
person competent to appeal but he can appeal only 
if he is aggrieved by the order of the District Judge 
and not otherwise. A person aggrieved must be a 
person who had suffered a legal grievance ; the act 

1942 C/31 & 32 


or decision complained of must have deprived him 
of something to which he was lawfully entitled or & 
he must be refused something which he had aright 
to demand. The words do not mean a man who is 
disappointed of a benefit, which he might have 
received if some other order had been passed: (1880) 

14 Ch. D. 458; (1879) 10 Ch. D. 434; (1879) 10 Ch. D. 
388 ; (’26) 13 A. I. R. 1926 Mad. 556 (F. B.) and 
(*19) 6 A. I. R. 1919 All. 284, Bel. on. [P 242d,e] 

A person who had a right to receive monthly 
maintenance allowance, which was provided by his 
father in a will, mortgaged that right. He was later 
adjudicated an insolvent. The Official Receiver 
started proceedings under S. 53 for declaration that 
the mortgages were illegal. The Court decided the 
point in favour of the mortgagee. The debtor 
sought to appeal from that order : 

Held that a question was raised which was of 
vital importance to the insolvent, viz., to what j> 
extent the monthly allowances, to which he was 
entitled under his father’s will would vest in the 
receiver under S. 28, Provincial Insolvency Act, and 
that the insolvent could be said to be a party 
aggrieved by the order of the District Judge and 
was entitled to appeal. In any event an appeal 
would lie with the leave of the High Court ; and 
the Court would be prepared to grant such leave, if 
it was necessary. [P 243a] 

(b) Transfer of Property Act (1882), S. 6 (dd) 

Annuity or future maintenance — Person 

disinherited by his father but given monthly 
maintenance allowance by will of his father — 

It is right to maintenance and monies not 
accrued due cannot be transferred. 

There is a distinction between a maintenance 
allowance and an annuity ; and whether an allow- 
ance is the one or the other may depend upon the * 
facts of each case ; (’24) 11 A. I. R. 1924 Mad. 22 
(F. B.) ; (’29) 16 A. I. R. 1929 All. 281 and 12 
C. L. J. 146, Bel. on. [P 243 e,f\ 

The testator had vast properties and he practi- 
cally disinherited his son, giving him only so much 
as was necessary for his maintenance : 

Held that it was a maintenance grant and the 
monies not accrued due could not be transferred. 

[P 243/, g] 

(c) Provincial Insolvency Act (1920), S. 28 — 
Insolvent’s right to receive maintenance under 
will — Monies accrued due vest in receiver — 
Insolvent can apply to Court for giving him 
allowance out of such money. 

Where the insolvent has a right to receive main- 
tenance allowance under a will the monies as they 
accrued due would undoubtedly come to the recei- h 
ver till the insolvent gets his discharge. It would 
be certainly open to the insolvency Court to attach 
a condition to the order of discharge that the 
insolvent would subscribe some part of his allow- 
ance for the benefit of his creditors. It will be open 
to the insolvent to apply to the insolvency Court 
for giving him such allowance for the support ot 
himself or his family as the Court considers proper. 

I.F 24o{7J 

Sitaram Banerjee, Diptendra Mohan Ghose 
and M. M. Asxr — for Appellant. 

Amarendra Nath Bose, S. N. Banerjee (Sr.), 
Badhika Banjan Guha, S. Bauer ji ( J r-B 
Hemanta Kr. Bose and Amiya Banjan Boy 
Choudhury — for Respondents. 

B K MUKHERJEA J — This appeal is directed 
against a judgment of the District Judge, 24 Par- 
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ganas dated 4th July 1939 passed in exercise of 
a insolvency jurisdiction, in a proceeding under Ss. 4 
and 63, Provincial Insolvency Act. The material 
facts are not in controversy and may be shortly 
stated as follows : Rai Behari Lai Mitter Bahadur, 
the father of the appellant, was a wealthy resident 
of this city, and he died on 7th February 1933 
leaving behind him a will which was executed on 
5th July 1932. Under this will, the appellant Ani- 
ruddha, who was the only son of the testator, was 
given nothing else, but an allowance of Rs. 700 per 
month for his maintenance during the period of 
his natural life. Similar allowances were given to 
the wife and daughter-in-law of the testator, and 
after giving a large annuity to the University of 
Calcutta, the will directed that the residue of the 
estate was to go to the son or sons of Aniruddha, 
either natural born or Adopted when they would 
arrive at the age of 21. Failing such sons, the 
o entire estate would go to the University of Calcutta, 
to be applied for certain purposes specified in the 
will. Aniruddha, it appears, led a very fast life, 
and incurred debts to a considerable extent soon 
after his father’s death. On 5th May 1934, he 
executed a mortgage in favour of respondent 3 by 
which he hypothecated his right to a portion of 
his maintenance allowance given to him by his 
father’s will amounting to Rs. 450 a month as 
security for an advance of Rs. 17,000 only. On 12th 
September 1934 he created another mortgage in 
favour of respondent 2 by which, to secure a loan 
of Rs 28,000, he mortgaged, amongst other proper- 
ties, his right to the balance of the maintenance 
allowance. 


On 11th May 1936, he filed a petition for insol- 
vency, and the adjudication order was madeon24t.h 
of August following. On 20th February 1939, the 
3 Official Receiver in whom the estate of the insolvent 
vested, started a proceeding under Ss. 4 and 53, 
Provincial Insolvency Act, for a declaration that the 
two mortgages mentioned above were illegal and 
void and were liable to be annulled inter alia on the 
ground that a right to future maintenance was not 
alienable in law under S. G(dd), T. P. Act. An issue 
was raised on this point, which was heard as a pre- 
liminary issue by a District Judge and by his order 
dated 4th July 1931, the learned Judge decided this 
point in favour of the mortgagees and held that the 
transfers in dispute did not come within the mis- 
chief of S. 6 tdd), T. P. Act. This order was not 
challenged by the receiver, but the insolvent has 
come up against it by way of appeal to this Court. 
A preliminary objection has been raised on bchalfof 
lespondents 2 and 3, that no appeal lies against the 
order of the District Judge at the instance of the 
insolvent who can have no locus standi in a pro- 
ceeding under 8. 4 or 8. 53, Provincial Insolvency 
Act. Under 8.75 (2), Provincial Insolvency Act, the 
debtor, any creditor, the receiver or any other per- 
son aggrieved by a decision or order of a District 
Court as is specified in Schedule 1, come to or mado 
otherwise than in appeal from an order made by a 
subordinate Court may appeal to the High Court. 
The order complained of, undoubtedly decided a 
fjmsl ion of fitlo under 8. 4, Provincial Insolvency 
Act, and lienee comes within the category of appeal- 
able orders, us enumerated in Sell. 1 to the Act. 
Section 75 expressly mentions the ‘debtor’ as a 
person competent to appeal, though it is well settled 
that lie can appeal only if he is aggrieved by the 
order of the District Judge and not otherwise. 

The whole point for our consideration, therefore, 
is whether the insolvent can be said to be lawfully 
aggrieved by the order of the District Judge against 


which this appeal is directed. The meaning to be 
given to the words “person aggrieved” in connexion ♦ 
with administration of Bankruptcy laws has been 
discussed in several cases both in England and 
India. One of the leading cases on this point is 
(1880) 14 Ch. D. 458.1 It was held there by 
James L. J. that a person aggrieved must be a per- 
son who had suffered a legal grievance; the act or 
decision complained of must have deprived him of 
something to which he was lawfully entitled or he 
must be refused something which he had a right to 
demand. The words do not mean a man who is 
disappointed of a benefit, which he might have 
received if some other order had been passed. Thus, 
although an insolvent is entitled to the surplus that 
remains after the sale of his properties, yet it is not 
a legal right but a mere hope or expectation; and 
enormous mischief would result if a bankrupt was 
allowed to interfere with the administration of his 
estate on the contingent chance of acquiring more f 
surplus : vide (1879) 10 Ch. D. 434;2 (1879) 10 Cb. 

D. 388. 3 In the last-mentioned case the bankrupt 
after his discharge applied under S. 39, Solicitor’s 
Act, for taxation of a bill of costs to be paid by the 
trustee in bankruptcy to the solicitor of a mortgagee 
of the bankrupt. It was held by Sir George Jessel 
that the bankrupt was not a person interested in 
the property within the meaning of S. 39, Solicitor’s 
Act. These cases have been followed in India, and 
reference may be made amongst others to the deci- 
sions in 49 Mad. 461 4 and 41 All. 243.& 


It has been argued by the mortgagees in the pre- 
sent case, that as under S. 28, Provincial Insolvency 
Act, all the properties of the insolvent vested in the 
receiver, the insolvent could not be said to be legally 
interested in the result of a proceeding under S. 4, 
Provincial Insolvency Act. The argument indeed is 
perfectly sound, for the insolvent cannot have any 
locus standi in a dispute botween the receiver on the 
one hand, and the transferees on the other, and he 
cannot be heard to say that if the transfers were 
annulled and the properties applied for the benefit 
of the general creditors, he would have had a chance 
of obtaining a larger surplus, after the insolvency 
proceedings were at an end. The position which the 
insolvent takes up in the present case is, however, 
entirely different. What he says is this: that if the 
decision of the Court below had beon otherwise and 
the right to the monthly allowances, that had 
not accrued due already was held to be inassignable 
in law, then not only would the mortgages be ren- 
dered inoperative but all future allowances as would 
be payable to him after he obtains his discharge 
would not vest in the receiver at all under 8.28 (5), 
Provincial Insolvency Act. The receiver himself 
would not be entitled to sell the insolvent’s right to 
future maintenance for the benefit of his creditors, 
such rights being unattachablo under 8.60 (1) (n), 
Civil P.C. This is not really hampering tlieadminis- 
t ration of his estate on the off-chance of obtaiuiug a 


9 


1. (1880) 14 Ch. D. 458 : 49 L.J.Bk. 41 : 42 L.T. 
783 : 28 W. R. 715, Ex parte Sidebotham; In re 
Sidebotham. 

2. (1879) 10 Ch. D. 434 : 40 L. T. 15 : 27 W. R. 
022, Ex parte Sheffield; In re Austin. 

3. (1879) 10 Ch. D. 388 : 48 L.J.Ch. 242 : 39 L.T. 
286 : 27 W.R. 267, In re Leadbitter. 

4. (’26) 13 A.l.R. 1926 Mad. 556 : 94 I.C. 642 : 49 
Mud. 461 : 50 M. L. J. 359 (E.B.), liari Kao v. 
Official Assignee of Madras. 

5. (’19) 6 A. I. R. 1919 All. 284 : 49 I. C. 816 : 41 
All. 243 : 17 A. L. J. 229, Saklmwat Ali v. Radha 
Mohan. 
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surplus. A question is raised whioh is of vital im- 
^ portance to the insolvent, viz., to what extent the 
monthly allowances, to which he is entitled under 
his father’s will would vest in the receiver under 

S. 28, Provincial Insolvency Act. We think that m 
these’ circumstances the insolvent can be said to be 
a party aggrieved by the order of the District Judge, 
and this appeal cannot be thrown out on the pre- 
liminary point. In any event, an appeal would lie 
with the leave of this Court; and we would be pre- 
pared to grant such leave, if it was necessary. 

Coming now to the merits of the appeal, the 
question that requires consideration is as to whether 
the insolvent’s right to the monthly allowance of 
Rs. 700 under the will of his father as had not 
accrued due already, could be assigned by wa 7 
mortgage, in view of the provisions of S. 6 (dd), 

T. P. Act. The Court below is of opinion that the 
amount payable to the insolvent under his father’s 
b will was in the nature of an annuity, not of future 
maintenance, within the meaning of S. 6 (dd.), T. P. 
Act, and in support of this reliance has been placed 
on a decision of Sale J. in 10 C. W. N. 1102. In 
that case a question arose as to whether a certain 
sum of money payable to the applicants as monthly 
allowances under the will of their maternal grand 
father could be attached under a prohibitory order. 
Sale J. answered this question in the affirmative 
and held that Section 266, Civil Procedure Code, 
(which corresponds to S. 60 (1) (n) of the present 
Code) was not applicable to a grant of this descrip- 
tion. “The gift in question’’ so runs the judgment 
“was a gift to the sons of the daughter of the testa- 
tor and is described in the will as a monthly al- 
lowance, and is treated as such in the proceedings 
in suit. They are not in any sense monies given to 
the applicants by virtue of any right to maintenance 
C the applicant possessed. It was simply a gift made 
by the testator in their favour from the testator’s 
bounty and therefore they must be taken as annui- 
ties which the applicants are entitled to deal with 
by way of charge, transfer or assignment and as 
such are attachable under S. 266.’’ 

According to this view, the right to maintenance 
in order to be unassignable in law must be based on 
the personal law of the parties, or the relationship 
between the grantor and the grantee; and unless the 
grantee has a legal right to be maintained by the 
grantor according to the personal law by which they 
are governed, right to such maintenance can be 
transferred. The result is that where the allowance 
is given as a matter of favour out of the bounty of 
the grantor, or is the result of a contractual agree- 
ment between the parties, the provision of S. 6 (dd) 
T. P. Act, would not apply. In our opinion, this 
d would be attaching a very much restricted meaning 
to the plain words of the section. The policy of the 
law undoubtedly is to interdict alienation, of what 
■is intended to be given for the personal enjoyment 
of the grantee. It is not proper that in such cases 
the grantee should starve whereas the property 
which was intended to beenjoyed by him personally 

should be held by a stranger. 

But we cannot say that there could not be a 
maintenance grant unless there was an antecedent 
obligation on the grantor to maintain the 
under the personal law of the parties. Whatever 
doubts might have existed on this P° int ar ® now 
removed by the clear words of S. 6 (dd), 1. P. Act, 
(which was introduced by the amending Act of 
1929) which says that a right to future mainten- 

6. (’06) 10 C. W. N. 1102, Gopal Lai Seal v. F. J. 

Marsden. 


ance in whatsoever manner arising, secured or 
determined cannot be transferred. If the right is d 
only to arise under settled personal laws, these 
words would be altogether unnecessary. The expres- 
sion “in whatsoever manner arising” certainly re- 
fers to the way in which the right is created and 
not merely evidenced. This view is supported by 
the decision of the Privy Council in 41 C.L.J. 383. 7 
In this case certain villages had been conveyed to a 
judgment-debtor without power of transfer during 
the life-time of the grantor in order that he should 
possess and enjoy the same thereof in lieu of main- 
tenance. It was held by their Lordships of the 
Judicial Committee that the debtors’ interest was 
neither attachable nor saleable under S. 60 (1) (n), 
Civil P. C. This decision was in 1925 and cl. (dd) of 
S. 6, T. P. Act, which was introduced in 1929 was 
quite in conformity with this decision. It is true 
that there is a distinction between a maintenance 
allowance and an annuity; and whether an allow- / 
ance is the one or the other may depend upon the 
facts of each case : vide 46 Mad. 659;® 51 All. 612;® 

12 C. L. J. 146. 10 In the present case, we have no 
doubt that the sum of Rs. 700 a month which was 
given to the appellant was nothing else but a main- 
tenance grant. The testator had vast properties 
and he practically disinherited his son, giving him 
only so much as was necessary for his maintenance. 
The provisions for maintenance of the testator’s wife 
and daughter-in-law occur in the same paragraph, 
and are couched in identical language. The appel- 
lant, it appears, was an adopted son of the testator, 
and the testator might have thought that even 
though he was disinheriting his adopted son he had 
a moral duty to maintain him. 

Our conclusion therefore is that the right of the 
insolvent to the allowance of Rs. 700 a month was 
a right to maintenance, and the monies that had g 
not accrued due at the date of transfer, were not 
assignable in law. The mortgages therefore must 
be held to be inoperative. The monies as they 
accrued due would undoubtedly come to the receiver 
till the insolvent gets his discharge. It would be 
certainly open to the insolvency Court to attach a 
condition to the order of discharge that the insol- 
vent would subscribe some part of his allowance for 
the benefit of his creditors. The appeal is thus 
allowed and the order of the District Judge is set 
aside. There will be no order as to costs. It will 
be open to the insolvent, if he is so advised, to 
apply to the Insolvency Court for giving him such 
allowance for the support of himself or his family 
as the Court considers proper. It will also be open 
to the mortgagees to surrender their securities and 
rank as ordinary creditors. 

ROXBURGH J. — I agree. * 

K.S./R.K. Appeal allowed. 

7. (’25) 12 A. I. R. 1925 P. C. 176: 87 I. C. 295: 
47 All. 385: 52 I. A. 262: 41 C. L. J. 383 (P.C.), 
Rajendra Narain Singh v. Mt. Sundar Bibi. 

8. (’24) 11 A. I. R 1924 Mad. 22: 73 I. C. 584: 46 
Mad. 659: 45 M. L. J. 533 (F.B.), Subraya v. 
Krishna. 

9. (’29) 16 A. I. R. 1929 All. 281: 116 I. C. 855: 
51 All. 612: 1929 A. L. J. 367, Altap Begam v. 
Brij Narain. 

10. (’10) 12 C. L. J. 146: 7 I. C. 80, Tara Sundari 
Debi v. Sarada Charan, 

'J' Act 

(b) (’36) Mulla, Page 61 Pt. (v). 

(’34) Mitra, Page 50 Note 53. 
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FULL BENCH 

- Derbyshire C. J., Bartley, Nasim 
Ali, Lodge and Pal JJ. 

Hem Chandra Banerji — Second Party 

— Petitioner 

v. 

Abdur Bahaman — First Party — 

Opposite Party . 

Full Bench Reference No. 1 in Criminal Revn. 
Case No. 763 of 1941, Decided on 16th January 
1942. 


* * Criminal P. C. (1898, after amendment of 
1923), S. 147 (2) — Scope — Magistrate has no 
power to pass order directing removal of exist- 
b ing obstruction: (’33) 20 A.I.R. 1933 Cal. 752=146 

I. C. 223 and I. L. R. (1940) 1 Cal. 468=(’40) 27 
A.I.R. 1940 Cal. 545=191 I.C. 171, OVERRULED . 

It is one thing to make an order prohibiting the 
doing of an act ; it is another to order the doing of 
an act. Sub-section (2) of S. 147 allows the former, 
but it does not allow the latter. Therefore, a Magis- 
trate, acting under the powers conferred by sub-s. (2) 
of S. 147 has no power to issue a mandatory injunc- 
tion directing the removal of an existing obstruc- 
tion : (’25) 12 A.I.R. 1925 Cal. 991 ; (’34) 21 A.I.R. 
1934 Cal 556 and (’37) 24 A. I. R. 1937 Cal. 513, 
Approved; (’33) 20 A. I R. 1933 Cal. 752=146 I. O. 
223 and I. L. R. (1940) 1 Cal. 468=(’40) 27 A.I.R. 
1940 Cal. 545=191 I. C. 171, OVERRULED. 

[P 245a, 5] 

Nirmal Chandra Chakravarti and Rama 
c Prasanna Bagclii — for Petitioner. 

Suresh Chandra Talnqddr, Biswa Nath Dhur , 
N . C . Taluqdar and S. C. Majumdar — 

for Opposite Party. 

DERBYSHIRE C. J. — This matter was refer- 
red for the decision of the Full Bench by a Division 
Bench consisting of Bartley, J., and Lodge, J. in 
these terms : 

“This rule was issued on the District Magistrate 
of Farid pur and the opposite party to show causo 
why an order made under S. 147 (2), Criminal P. C., 
should not be set aside. The facts are that a path 
leading from the house of Abdur Rahaman Mulla, 
the opposite party, to the public road passed over 
the lands of the petitioner, Horn Oh. Banerji. The 
opposite party claimed a right of public user over 
this path; petitioner objected, and finally closed the 
path by erecting a stable on it. Proceedings wore 
d taken under S. 147, Criminal 1\ C., with the result 
that the Magistrate made the following order : 


“ Thus I order that Abdur Rahaman and his 
family may uso the path, and Hem Oh. Banerji is 
prohibited to make any interfcieneo with the exer- 
cise of a right of way of Abdur Rahaman and his 
family. Ho is further ordered to remove the stable 
from the path.*’ 

It is to the last sentence of tho order that excep- 
tion has been taken, and the point argued in con- 
nexion with it is that no such mandatory order can 
bo made under S. 147 (2), Criminal P. C. Tho 
wording of that section is ‘ if it appears to such 
Magistiato that such right exists, ho may make an 

order prohibiting any interference with tiio exercise 
of such right.” 

Tho question for decision is whether those words 
can bo construed as empowering a Magistrate to 
oidei the lemoval ot an existing interference with 


the right in question. Reported decisions of this 
Court on the point are in direct conflict. “Under 9 
the law a3 it was before the amendment of the Code 
of Criminal Procedure, a Magistrate was empowered 
to make an order permitting suoh thing to be done, 
or directing that such thing shall not be done.’* 

It was held in three cases decided before the 
amendment, 5 C. W. N. 67, 1 5 C. W. N. 335 a and 39 
Cal. 560, 8 that these words covered an order to re- 
move an existing obstruction. After the amendment 
of the Procedure Code in 1923, however, it was held, 
in 30 C.W.N. 238, 4 that the change in the language 
of S. 147 resulted in the position that tho Magis- 
trate no longer had any power to direct one of tho 
parties to do a positive act, which was in the parti- 
cular case, to demolish a wall. The Hon’ble Judges, 
Newbould and B. B. Gliose, held that the power 
given to a Magistrate under S. 147 (2), Criminal 
P. O., as amended, was analogous to the power of a 
Civil Court to grant a temporary injunction res- / 
training a person from doing a certain act, but did 
not authorise an order in the nature of a mandatory 
injunction directing a party to perform a certain aot. 

This interpretation of the section was adopted by 
another Division Bench of the Court in 38 C.W.N. 
476.6 In a later case, 41 C. W. N. 900,6 tho point 
was tersely settled in two sentences : 

“The first objection taken is to this mandatory 
injunction. There is nothing in S. 147 which would 
entitle the Magistrate to direct the petitioner to 
pull down this wall.** 

The contrary view has, however, been taken in at 
least two cases decided by Division Benches of the 
Court. Tho earlier is 146 I.C. 223,7 in which it was 
held that an order directing the removal of an 
obstruction was within the scope of S. 147 (2), Cri- 
minal P. C., though it was there pointed out that g 
such an order was not strictly in the terms of the 
section. Tho later case, which also appears to be the 
last reported decision on the point, is 44 C. W. N. 
368. 8 In that case the Bench approved of tho deci- 
sion of a single Judge of the Madras High Court, 
in which he held that the amendment ofS. 147 had 
no effect on tho powers of a Magistrate to direot 
tho romoval of an obstruction, and said that they 
“prefer to follow the deoi9ions in whioh it has been 
hold that S. 147 does, in a proper oase, empower a 
Magistrate to order a person to do something, or in 
other words, to direot a mandatory injunction.*' 

Wo find it difficult to hold that the words “pro- 
hibit” and “remove” can be construed to mean the 
same thing, and incline to the view that if the 
Legislature had intended to give powers to direct 

1. (’01) 28 Cal. 734 : 5 C. W. N. 67, Pasupati Nath . 
Bose v. Nando Lai Bose. 

2. (1900) 5 C. W. N. 335, Lalit Chandra Neogi v. 
Tarini Prosad Gupta. 

3. (’12) 39 Cal. 560 : 13 I. C. 1000 : 13 Cr. L. J. 
184, Ambica Prosad Singh v. Gur Sahay Singh. 

4. (’25) 12 A. I. R. 1925 Cal. 991 : 88 I. C. 1041 : 
26 Cr. L. J. 1265 : 41 0. L. J. 568 : 30 C. W. N. 
238, I lar i Mati Dasi v. Hari Dasi Dasi. 

5. ( 34) 21 A.I.R. 1934 Cal. 656 : 150 I.C. 600 : 35 
Cr.L. J. 1093 : 38 C. W. N. 476, Tarini Mohan De 
v. Dwarka Nath. 

6. (’37) 24 A.I.R. 1937 Cal. 513 : 171 I. C. 268 : 38 
Cr. L. J. 1071 : 41 O. W. N. 900, Haradhone 
'Mukherji v. Brojendra Nath Rai. 

7. (’33) 20 A.I.R. 1933 Cal. 752 : 146 I.C. 223 : 34 
Cr.L.J. 1230, Khajor Naskar v. Tabreu Ali Naskar. 

8. (’40) 27 A.I.R. 1940 Cal. 545 : 191 I.C. 171 : 42 
Cr.L.J. 94 : I.L.U. (1940) 1 Cal. 468 : 44 C.W.N. 
308, Badridas Agarwala v. Sohan Lai Oswal. 
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the removal of an obstruction, the Legislature 
® would have said so in unambiguous language such as 
is used in S. 133, Criminal P. C. We are therefore 
of the opinion that it is more correct to follow the 
decisions in 30 C. W. N. 238,4 38 C. W. N. 4765 and 
41 C W N. 900® previously referred to f but as tins 
view’ involves a difference on a point of law from 
the decisions in 146 I. C. 2237 and 44 C. W. N. 
868 8 we refer the following question for decision to 
a Full Bench. ‘Whether a Magistrate acting under 
the powers conferred by sub-s. (2) of S. 147, Crimi- 
nal P. C., has the power to issue a mandatory in- 
junction directing the removal of an existing 
obstruction.* As the point is one which frequently 
comes up for decision, it is very desirable that the 
question should be finally settled so far as this 

Court is concerned.** „ . .. 

I am of the opinion that that part ol the order 

which provides as follows, “I order that Abdur 
b Rahaman and his family may use the path and 
Hem Chandra Banerjee is prohibited to make any 
interference with the exercise of the right of way of 
Abdur Rahaman and his family” is correct m law 
if not in grammar. I am further of the opinion that 
the following part of the order “He (i. e. Hem 
Chandra Banerjee) is further ordered to remove the 
stable from the path” is beyond the powers of the 
Magistrate under S. 147(2), Criminal P. C. It is one 
thing to make an order prohibiting the doing of an 
act, it is another to order the doing of an act. lne 
sub-section allows the former, but it does not allow 
the latter. The position seems to be somewhat 
similar to that dealt with by Rankin C. J.in58 Cal. 
1037 9 With regard to the cases that have taken 
the contrary view it is sufficient, in my opinion, to 
say that what the sub-section allows, the Magis- 
trate may do and nothing else. If the aggrieved 
c party wishes any fuller or further relief from the 
Courts the civil Courts are open to him and the 
remedy is a mandatory injunction. 

I am, therefore, of the opinion that that part of 
the order which reads : “He is further ordered to 
remove the stable from the path” should be struck 
out. To that extent the rule is made absolute. 

BARTLEY J. — I agree. 

NASIM ALI J I agree. 

LODGE J. — I agree. 

PAL J I agree. 

K.s./R.K. ' Question answered. 


9. (’31) 18 A.I.R. 1931 Cal. 263 
Cr. L. J. 592 : 58 Cal. 1037 
Emperor v. B. N. Sasmal. 1 


130 I.C. 872 : 32 
53 C. L. J. 175, 


(’41) Chitaley, S. 147, N. 14 Pt. 3. 

(’41) Mitra, Page 448, N. 474. 
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R. C. Hitter and Khundkar JJ. 

Anila Bala Devi — Defendant — 

Appellant 


» • 

Madhabendu Narain Boy, Plaintiff 

and another , Defendant 2 

Respondents. 

Appeal No. 81 of 1939, Decided on 19th July 
1941, from original decree of Sub- Judge, Murshida 
had at Berhampore, D/-27th February 1939. 
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(a) Hindu law— Marriage— Eligibility — Girl 
removed by three gotras from bridegroom is 
not unmarrigeable even though related within 
prohibited degrees — Trigotra rule— Method of 
computation of gotras— Bridegroom’s gotra has 
to be reckoned — Same rule applies even if 
connexion between boy and girl is through 
Bandhu. 

A girl who is removed by three gotras from the 
bridegroom is not unmarrigeable even though 
related within the prohibited degrees. In the mat- 
ter of computation of the gotras in applying the 
trigotra rule in regard to eligibility for marriage 
and finding out whether the bride is removed by 
three gotras from the bridegroom though falling 
within the prohibited degrees, the bridegroom’s 
gotra has to be reckoned. This rule applies even 
where the connexion between the boy and the girl 
is through a Bandhu. [P 24S d,g,h) J 

(b) Deed— Construction — Compromise deed 
— N Hindu widow adopting D — Under compro- 
mise N entitled to probate her husband’s second 
will — Under will N to get life estate and not to 
be divested of same on adoption — Compromise 
not conferring on D any right of immediate 
enjoyment or enjoyment on attaining majority 

Compromise held did not take away N's life 

estate on adoption or on adoptee attaining 
majority. 

After the adoption of D by N, a Hindu widow, a 
compromise deed was executed. The deed recited 
the fact of adoption and stated that the adop- 
tion had been made in the interest of a natural 
born son. What the rights of the adopted boy 
would be vis a vis the property rights of N was not g 
defined either in the deed of adoption or in the 
compromise deed. The former deed of adoption 
only stated that boy D had been taken in adoption 
by N and so had become the son of her husband 
and all rights of his natural mother over him had 
ceased. The effective and operative part of the deed 
of compromise did not confer on D any right of 
immediate enjoyment or enjoyment on attaining 
majority by destroying or curtailing the life estate 
conferred on N by her husband’s will which ac- 
cording to the terms of that will (which was to be 
probated by N according to the terms of the com- 
promise) was not to be divested on adoption. The 
will had provided also that in the event of the 
testator having aurasa son N's life estate would 
cease on his attaining majority : 

Held that on the construction of the deed of 
compromise, N's life estate was not taken away h 
either on adoption or on the adopted son attaining 
majority, and that the phrase that the adoption 
had been made in the interest of a natural born 
son, did not necessarily imply that the adopted boy 
was to have the same right as had been conferred 
on a natural born son of the testator by his second 
will. £ p 250c, e] 

(c) Specific : Relief Act (1877), S. 42 Proviso 

Words “further relief” in S. 42 Proviso — 

Meaning — Plaintiff out of possession suing for 
declaration of his title — Defendant in posses- 
sion and denying plaintiff’s title — Recovery of 
possession is “further relief” — Plaintiff out of 
possession — Defendant not in possession or in 
position to give possession — Injunction is 
“further relief.” 

The words “further relief” in the proviso to 
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a 42 mean relief in relation to the legal charaoter 
or right as to property to which the plaintiff is 
entitled to and whose title to such character or 
right the defendant denies or is interested to deny 
and that relief must also be appropriate to and 
necessarily consequent on the right of title asserted: 
( 22) 9 A. I. R. 1922 Cal. 8 , Rel. on. [P 2507i] 

Consequently, where the plaintiff whose title is 
^ eri *ed by the defendant is out of possession and 
the defendant is in possession, the “further relief” 
would be recovery of possession and a suit for 
declaration of title will not be maintainable unless 
the plaintiff prays for possession also. If, however, 
the plaintiff is out of possession but the defendant 
is not m possession or is not in a position to deliver 
possession to the successful plaintiff injunction 
would be the further relief within the meaning of 
the proviso to S. 42 : (*38) 25 A. I. R. 1938 P. C. 
b ' 3 * Bel - on. [P 2507 i;P 251a] 

(d) Specific Relief Act (187 7), S. 42— Injunc- 
tion is discretionary — Plaintiff out of possession 
not asking for possession against defendant in 
possession — Injunction will not be granted. 

An injunction is a discretionary relief and will 
not be granted to a plaintiff out of possession when 
he does not ask for possession against defendant 
who is actually in possession : 33 Wad. 452, Rel. 
°n- [P 251a] 

S. C. Rose, Rash Bchari Mnklierjee and C. F. 
Ali — for Appellant. 

Dr. Basal:, A. C. Gupta, G. N. Das, Bijan 
Bchari Das Gupta, Chandi Prosad Sen, Nripal 
Chandra Roy Cliowdhury and Binode Bchari 
Haidar — for Respondents. 


c JUDGMENT. — In the course ot time the Jemo 
Raj family had divided itself into five branches 
called the Bara-taraf, Wadhyam Taraf, Na-taraf, 
P ul-taraf and Chota-taraf. In this appeal we are 
concerned with the Wadhyam and the Na-tarnfs 
only. Raja Saradindu Narayan Roy (called hereafter 
the Na Raja) was the proprietor of the Na-taraf. 
He had two sons Sibendu and Ardhendu. The 
proprietor of the Wadhyam Taraf. Raja Purnendu 
Narayan had no male issue. Unadopted Ardhendu, 
the youngest son of Raja Saradindu, and named 
linn Rajendu, whose widow Anila Bala, is the 
appellant beforo us. Sibendu’s wife is Snnti Devi. 
Sibendu predeceased his father, the Na Raja, leav- 
ing two sons Amarendu and Dibyendu, who is the 
principal respondent in this appeal and was the 
plaintiff in the suit. It is his case that after the 
death of Rajendu ho was adopted by Anila Bala 
and named Madhabendu. Rajendu and the Na Raja 
lived as members of a joint family till about 1920 
when there was separation. While living jointly 
with the Na Raja Rajendu executed a will (Ex. O) 
on 10th May 1919. Amarendu and Dibyendu were 
appointed executors, and Anila Bala was to be the 
executrix during their minority. A maintenance 
allowance of Rs. 100 per month was provided for 
Am la Bala. She was given the power to adopt a 
s ? n » * Mlt power was limited both in regard to 

time and choice. If Dibyendu was alive she was to 
adopt him and no one else. If he and other sons of 
'he Na Raja were .lead then she could adopt from 
outside the demo family. On adoption the adopted 
-on was to get his estate and would be entitled to 
possession from the date of adoption. Anila Bala 
was d, reeled to adopt Dibyendu within eighteen 
months of tl.o testator’s death. It she failed to do 
so ''is estate would vest in Amarendu and Dibyendu 
,n 0< J""1 hares, and Anila Bala was to «mt the 


monthly allowance of Rs. 100 only. Other provi- 
sions of this will are not material to this appeal. ® 
After separation from the Na Raja, Rajendu exe- 
cuted his second will (Ex. O-l) on 11th August 
1926. By it he revoked his earlier will, Ex. O. He 
appointed Anila Bala as executrix and his brother- 
in-law (sister’s husband) Bejoy Gopal Roy as exe- 
cutor. He gave a life estate in the whole of his 
estate to Anila Bala. She was given authority to 
adopt but her power was not limited. She could 
exercise it at any time and could adopt anybody 
she pleased. If Rajendu had a natural born son 
(aurasa son) that son was to get the estate in pos- 
session on attaining majority, but the enjoyment of 
the estate by the adopted son was to be postponed 
till the death of Anila Bala. The net effect is that 
Anila Bala’s life estate was to cease on the natural 
born son attaining majority but was to continue till 
her death when an adopted son only entered the 
field. We do not set out the effect of the will where / 
a natural born son came into existence after a boy 
had been taken in adoption, as that contingency 
has not happened. Rajendu died on 23rd December 
1927 without leaving any issue. It appears from the 
evidence that before his death he was not on good 
terms with the Na Raja and after his death the re- 
lations between his widow Anila Bala and the Na 
Raja did not improve. 

Shortly after tho death of Rajendu, Anila Bala 
expressed her intention of adopting a son from the 
Chota Taraf. That brought matters to head. Amar- 
endu made an application before the District Judge 
on 30th April 1928 for probate of Rajendu’s first 
will, Ex. O (Case No. 18 of 1928). Dibyendu, then 
a minor filed a suit against Anila Bala and others 
through his mother and next friend, Santi Debi, for 
restraining Anila Bala from adopting tho son of the 
Chota Taraf. In that plaint it was allegetf that 0 
Anila Bala was stating that the will Ex. O had been 
revoked by Rajendu by a later will which she was 
attempting to set up. Anila Bala in her turn opposed 
tho application for probate of the will Ex. O. filed 
by Amarendu and on 25th August 1928 made an 
application beforo the Distriot Judge for probate of 
Rajendu’s second will Ex. O-l (Case No. 23 of 1928). 
Amarendu opposed this application and on 3rd 
April 1929 made an application in this case, case 
No. 23 of 1928, for tho appointment of an adminis- 
trator pendente lite. Patit Paban Chowdhury, the 
father of Anila Bala, who had shortly after the 
death of Rajendu, taken service under the Na Raja 
at the latter's request and who had leanings towards 
the Na Raja was appointed administrator pendente 
lite by an ex parte order dated 25th May 1929. He 
was ordered to give security to the extent of one lac 
of rupees and the Na Raja stood security for him h 
for that amount. 


Anila Bala’s application for probate was postponed 
from time to time, from 19th June 1929 to 2nd 
t \ 1 30 on her applications. The ground 
stated in those applications was that negotiations 
tor compromise were proceeding. On 2nd January 
1930 a joint applicat ion for postponement of the ease 
to 0th January 1930 was made by Anila Bala and 
Amarendu in which it was stated that almost all 


tho terms of tho compromise had been settled be- 
tween the parties and if the short adjournment 
prayed for were granted there was every chance of 
the case being settled. On lth January 1930 Anila 
Bala signed three documents : (1) An arpannama 
by which some items of immovable property were 
dedicated to tho idols Sri Sri Radha Krishna Jins 
(Kx. 3-11 173). This document was executed in the 


morning according to the version of both sides. By 
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it Anila Bala became the shebait. (2) A deed of t 

« adoption (Ex. 4-II 178) in which it was admitted i 

that Anila Bala had taken in adoption Dibyendu f 
and had named Madhabendu. There is difference 1 

between the parties as to the time of execution. i 

Anila Bala’s case is that it was executed in the 1 
mornin" while the case of the other side is that it £ 
was executed at about 2 P. M. (3) A petition of 
compromise (1-85) intended for being filed in probate ] 

case No. 23 of 1928. . . , , 

There were seven terms in it. The fact or adop- 

tion of Dibyendu was admitted in para. 1. Amar- 
endu undertook to withdraw his application for 
probate of the first will of Rajendu. Anila Bala was 
to get probate of the second will, her father Patit 
Paban was to remain as manager of the estate till 
Madhabendu attained majority. Anila Bala would 
be bound to bring up, educate and marry the minor 
Madhabendu, and in case the latter died without 
<b leaving an heir Anila Bala bound herself to adopt 
another descendant of the Na Baja. The parties 
were to bear their respective costs. There is a simi- 
lar difference between the parties as to the time of 
the execution of this document as in the case of the 
deed of adoption. This document was filed in the 
probate cases on 6th January 1930. Amarendu s 
application for probate of the first will was with- 
drawn. On 13th January 1930, an affidavit in proof 
of the second will was filed and an order for the 
issue of probate of that will to Anila Bala was made 
on that date. Temporary probate was issued to her 
on 2nd April 1931 and on her paying the full pro- 
bate duty later on probate was issued to her on 18th 
May 1932. On 18th February 1933, Santi Debi 
acting on behalf of Madhabendu made an applica- 
: tion for revocation of the probate granted to Anila 

Bala. This application was not eventually pressed 
and was dismissed on 21st March 1934. Madha- 
bendu attained majority in October 1935. Patit 
Paban ceased to be the administrator pendente lite 
in August 1930 but continued to be the manager 
till 1932. From that time Anila Bala was in charge 
of the management. Within a year of his attaining 
majority, Madhabendu tried to take forcible posses- 
sion from Anila Bala. Those acts of his resulted in 
criminal proceedings. Having been baffled in his 
attempt to take forcible possession he filed this suit 
on 21st May 1937, wherein he prayed for (a) a 
declaration that he was the adopted son of Rajendu 
(b) for a declaration that he was the full owner of 
the whole estate as left by Rajendu, and as the life 
estate given to Anila Bala by the second will of 
Rajendu had been completely destroyed by the com- 
promise effected on 4th January 1930 he was enti- 
tled to possess and enjoy the estate, and (c) for an 
•d injunction restraining Anila Bala from exercising 
acts of management over the estate left by Rajendu 
and from interfering with his management of the 

SdQlG* 

In ’ the plaint no mention is made of the Arpan- 
• • * nama. The effect of the compromise is stated in 
para. 16 in a manner which does not indicate that 
the Arpannama was in any way connected with or 
was a material part of the compromise as pleaded 
in that paragraph. No schedule of properties was 
appended to the plaint. The plaintiff being \*tei on 
required by the Court to file a valuation statement 
of the properties in suit under the Provisions of 
S. 8A, Court-fees Act, filed a statement in whlch 
he included the properties dedicated by the Aipan- 
nama to the said idols, as being properties m suit 
also. In her written statement Anila Bala P^ed 
inter alia (i) that she never adopted Dibyendu (n) 
C* rfchat she put her signature on the Arpannama, on 


the deed of adoption and on the petition of com- 
promise at the same time under undue influence 
and coercion (iii) that no proposal was ever made to 
her, not even a hint uttered, that she was to give 
up the life-estate conferred on her by the second 
will of her husband. By an additional written 
statement, she pleaded that the alleged adoption of 
Dibyendu was invalid in law. On this state of the 
pleadings the parties went to trial. 

At the trial, the case of the plaintiff as finally 
developed can be stated in the following manner : 
Negotiations for compromise between Anila Bala 
and the Nataraf started about May 1929. Anila 
Bala’s maternal grandfather Sarada Prosanna Roy, 
and her maternal uncle, Kali Prosanna Roy were 
not then on the scene. They appeared in the scene 
later on towards the fag-end of December 1929. 
During the period May to December 1929, her father 
Patit °Paban and her brother Shiba Prosad were , 
there, Sabitri Debi was there as also other members J 
of the Na-taraf. By the end of December 1929, the 
negotiations had reached this stage, namely that 
Anila Bala agreed to take Dibyendu in adoption. 

The difference between the parties at that stage was 
only on the point as to whether the first or the 
second will of Rajendu was to be probated. Anila 
Bala insisted on the probate of the second will but 
Amarendu' insisted on the probate of the first will 
of Rajendu. To compose this difference between 
them the services of Sarada Prosanna were requisi- 
tioned. He came accompanied by his son Kali 
Prosanna to the Jemo Rajbati on 30th or 31st De- 
cember 1929 and saw Anila Bala. Anila Bala wanted 
to have the probate of the second will, as, accord- 
ing to her, her consent to the probate of the first 
will would imply an admission on her part that her 
husband was a drunkard and a fickle-minded man. 
Sarada Prosanna thereupon pointed out the unfair- 9 
ness towards the adopted son in case the second 
will was probated without any modification of its 
terms. He pointed out that Dibyendu would lose 
his rights in his natural family on adoption and 
that he would get nothing from the estate of 
Rajendu on account of the life estate of Anila Bala. 

He suggested a vi(i 7nedia. The second will would 
be probated provided she gave up the life estate 
conferred on her by the said will on taking a main- 
tenance of Rs. 300 to Rs. 400 a month. Anila Bala 
in reply said that she would not want maintenance, 
but would be satisfied if properties yielding rupees 
5000 a year were dedicated to the idols and she 
made the shebait, the underlying idea being that 
the surplus of income from the debutter properties 
after meeting the costs of worship would be suffi- 
cient to enable her to maintain herself. That proposal 
of Anila Bala was accepted ( see Kali Prosonnol 381, h 
Sabitri Debi I 217-18, Santi Devi I 241). The 
Arpannama was drawn up and it was arranged that 
it would be executed first. It was to have been exe- 
cuted on the evening of 3rd January 1930, but as at 
the last moment Anila Bala objected to some items 
of property to be included therein, it was not exe- 
• cuted on that date, but was executed in the mom- 
[ ing of 4th January 1930. The adoption ceremony 
> was then begun at about 8 o’clock in the morning 
i and concluded at about 1 P. M. or so and imme- 
t diately thereafter Anila Bala signed the adoption 
E deed and the petition of compromise at the same 
l sitting. Many witnesses who were then present 
attested the adoption deed and some witnesses who 
t came later on attested the same on Anila Bala 
1 acknowledging execution. According to this version 
) the Arpannama was an essential part of the com- 
l promise. 
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The learned Subordinate Judge has held that the 
a adoption was in fact made, that it is valid in law, 
that Anila Bala had failed to prove her case of un- 
due influence and coercion, that the compromise 
was on the terms as stated by the plaintiff’s wit- 
nesses, that the Arpannama, the deed of adoption 
and the petition of compromise had been adequately 
explained to her and she had signed them after 
knowing fully their effect. According to him by the 
petition of compromise, Madhabendu got on adop- 
tion the rights of a natural born son as defined in 
liajendu’s second will. He accordingly made a 
decree in favour of the plaintiff on 27th February 

Anila Bala has preferred this appeal against this 
decree. Mr. Sarat Bose appearing on her behalf has 
not challenged the fact of adoption and has not 
pressed the case of undue influence and coercion. 
He has urged the following points only : (1) the 
o adoption is invalid in law; (2) the effect of the com- 
promise has only to be gathered from the terms of 
the petition of compromise; no oral evidence being 
admissible to supplement or vary its terms; (3) that 
on a construction of the said petition of compro- 
mise, it must be held that Anila Bala had not given 
up the life estate conferred on her by paras. 3° and 
4 of the will, Ex. 0-1; (4) that the compromise as 
set up by the plaintiff is not binding on her, a par- 
danashin lady; (5) that at any rate it was not a 


Madhabendu I t 

term of settlement that Anila Bala was to give ud 
her life estate on the adoption or on the adopted ®'* 
son attaining majority, and (6) that the suit as 
framed is not maintainable in law. 

The validity of the adoption depends solely upon 
the question as to whether Shanti Debi, the natural 
mother of Dibyendu could have been married in 
her maiden state by Bajendu. The parties are 
Brahmins. Special custom is not alleged. The par- 
ties being of the twice born class, the following 
rules are applicable : (1) The bridegroom and the 
bride must not be of the same gotra and pravara 
(2) The bride must not bo a descendant within the 
seventh degree from the bridegroom’s father and of 
the latter’s six male ancestors. (3) She must not be 
a descendant within the fifth degree from the bride- 
groom’s maternal grandfather and of the latter’s 
four male ancestors. (4) She must not be a descen- 
dant within seven degrees of the bridegroom’s f 
father’s bandhus.and of the latter’s six male ances- J 
tors, and (5) she must not be a descendant within 
live degrees of tho bridegroom’s mother’s bandus 
and of the latter’s four male ancestors. 

To these rules there is an important exception. 

It is that if the bride is removed by three gotras 
she would bo eligible for marriage even if she falls 
within the prohibited degrees as defined in rules 
Nos. II to V. The admitted pedigree is as follows: 


BAJA MOHANANDA (Gautam Gotra) 

( 2 ) 


Baja Narendra Narayan=Bhnba Tarini 


Sarajendu 


Son 

I 

Son 


—Si 


— S- 


I 


i’urnendu 
| (Pundarik Gotra) 
(1) 

Bajendu l)o. 


Daughter, Anna Puma (Sankrit Gotra) 

(3) | 

Daughter, Jatindra Mohini (Kasyap Gotra) 3 

(4) 

daughter, Santi Debi 


b : \ s Bajendu ’s pitri bandhu, being tho materu 
uncle s son of his father, Durnendu. Santi Debi 

H 1 y., Ln 1 ln dcs( i ent froni iht > paternal grnndfath 
° acc °i*dmgly comes within the prohibits 

of iule No. I\ and unless she comes within tho e 
eeption, the trigotra rule as it is called, sho won 
not have been eligible for llajendu. Kajeudu's K ot 
was Pundarik, the gotra of yJ, yl and Hajn Mali 
nanda was Gautam. Anna Puma on marriage adoi 
ed her husband s gotra which was Sankrit, Jol 
Mohim on her marriage got her husband's got 

d r t a e b„Tn aSJ ' aP and y:u,ti Uul,i iu maid, 

d state had the snrao gotra, namely Kasyap, tho got 

f her father. Counting Bajendu’s gotra as the fir 
theie are four gotras altogether and so sho w 
io moved from Bajondu’s gotra by threo gotras. ] 
therefore, Bajondu’s gotra be taken into tho comp 
ta ion for the trigotra rule, Santi Debi would im 
been eligible for Bajendu in spite of the fact th 
J ie fell within the prohibition of rule No IV \Vh 

mt r ,sther K f trU ,r U !'V“ kc " <"•» consideration 
Debi wm, M l l 10 Vltnl question. If it can i.oSnn 

lie eligibh for ICC T u! 'r ll,le - if not . sho would n 

and Mr Shv. J m llu ' J!o(1 ‘ Das Dannerj 

opinio, ,'iii, ™i "''i S “ rk,ir have expressed 11 

trigotra rule . tll ° mutter of computation for tl 

reckoned ofh °, *"**&">*''* K»tra has to I 

ho fol wi , state tlu ‘ S0 °p° of the exception 

Lcegot is Ln H ' ,e , r =• ; A Kir 1 " ho is removed 1 

ubeLbn,' L b ' ul °K roo "i in not nun, am, m 
able, though related within seven or five-de-recs , 


above described.” (Tagore Law Lectures on Mar- 
riage and Stridban, page G4, Edn. 4 and Vyavastka 
Darpana, page 662, Edn. 2). The illustration given 
at the top of p. 65 of the said Tagore Law Lectures 
and that given at tho foot-note of page 662 of the 
Yyavastha Darpana (Edn. 2) make it clear that if 
on proceeding from the boy’s gotra to that of the 
girl’s there are four gotras in all tho girl would be 
regarded as being removed by three gotras from the 
boy and would bo eligible for marriage. Thoso illus- 
trations make it clear that it will be legitimate to 
take into account the boy’s gotra in tho matter of 
calculation. It has, however, been contended by the 
learned advocates for the appellant that the trigotra 
rule as expressed in general terms by Sir Gurudas 
Dannorjeo and by Mr. Shyoma Charan Sarkar is not 
what has been understood and defined by Bnghu- 
nandan, where the connexion between the boy and 
the girl is through a bandhu. In that ease it is said 
that the counting of gotras must commence from 
the Bandhu's gotra, or tho Bandhu's maternal 
grandfather’s gotra as the case may be, and not 
from the gotra of tho boy or of his father (which is 
the same). It is further said that Sir Gurudas 
Dannorjeo in a way recognized this at the passage 
at the bottom of p. 64 of his Tagore Law Lectures 
(Edn. 2). In support of his contention the appellant’s 
advocate has placed reliance upon the twenty-first 
stanza of Baghunandan’s Udbahatattwa,the material 
portion of which as translated in this Court at 
page 51*2, l’art 1 of the paper books is as follows * 
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“In counting the three gotras with respect to the 
® descendants of a Bandhu it should be commenced 
from the Bandhus own gotra but in counting the 
three gotras with respect of the male ancestors of 
the Bandhu the three gotras should be counted 
commencing from the Bandhu’s gotra, where such 
Bandhu is the father’s maternal uncle’s son or the 
mother’s maternal uncle’s son and that in case of 
other Bandhus the counting should commence from 
the Bandhus maternal grandfather’s gotra.” 

In our judgment the illustrations given byRaghu- 
nandan immediately after this passage bring out 
the meaning of this passage. The starting point is 
only indicated, but the passage does not prohibit 
that in the course of counting from that starting 
point the counting should proceed from the Bandhu 
only towards the girl’s family and not towards the 
boy’s. The boy’s gotras may not be taken, into ac- 
count, but we do not understand why on this passage 
k the boy’s father’s gotra which is the same as that 
of the boy, should not be reckoned. The first illus- 
tration of Raghunandan is represented by the fol- 
lowing table; (M represents males, F females in the 
table) 

M 



Girl. 


M (B) is the father’s bandhu, being his (father’s) 
C paternal aunt’s son. Raghunandan says that the 
girl would have been eligible for the boy if the 
counting commenced from M(B)’s gotra, but as the 
counting has to be made from M(B)’s maternal 
grandfather’s gotra according to the rule formu- 
lated, because, the bandhu is not the father’s 
maternal uncle’s son, she is not eligible as she falls 
within three gotras. In the illustration the girl 
would not be beyond three gotras on a counting 
being made from M(B)’s gotra unless the gotra of 
the boy or of his father, (which is the same) were 
taken into consideration. We accordingly hold that 
the rule as formulated in Exception No. 1 in Sir 
Gurudas Banerjee’s Tagore Law Lectures at p. 64 
(Edn. 2) is a correct interpretation of Raghunandan 
and as in the case before us there are four gotras in 
all in proceeding from. the gotra of Rajendu’s father 
to the gotra of Santi Debi’s father, the marriage 
d between Santi Debi and Rajendu would have been 
valid. The adoption of Dibyendu by Anilabala is 
accordingly valid in law. The most important 
question in this case is what were the terms of the 
compromise. We have set out the plaintiff s version 
of it in the earlier part of our judgment and we 
have to determine whether that version is true. 
(After going through the evidence their Lordships 
proceeded.) In our judgment it has been established 
that four of the terms of the compromise were 
(1) that Dibyendu was to be adopted, (2) the second 
will of Rajendu, Ex. 0-1, was to be probated, (3) 
Patitpaban was to continue in management under 
Anilabala, as executrix, and (4) Anilabala was to be 
the sbebait of the deities to whom certain proper- 
ties were to be dedicated. 

. The material question on which there is a differ- 
ence is whether Anilabala also agreed to give up 
her life estate on the adoption being made or on 


the adopted son attaining majority. The plaintiff’s 
version is that at the last moment Mr. Saradapra- e 
sanna Roy induced Anilabala to agree to that term. 

It is also the plaintiff’s case as developed in the 
evidence that as the surrender of Anilabala’s life 
estate on adoption required a provision for main- 
tenance for her Saradaprosanna proposed to her a 
monthly maintenance of Rs. 300 to Rs. 400 but 
Anilabala said that a debutter yielding Rs. 5000 a 
year with her as the shebait would suffice for her 
maintenance. There are inherent improbabilities in 
this version which we now proceed to notice. 

According to plaintiff’s witness, Santi Debi, Sara- 
daprosanna Roy and all present there suggested 
that it should be clearly mentioned in all the pro- 
posed documents, — in the arpannama, in the deed 
of adoption and in the petition of compromise, — 
that Anilabala was to give up the life estate as soon 
as the adopted boy would attain majority (I — 289- 
290). It is further in evidence that the drafts of / 
the solenamah and the deed of adoption were pre- 
pared from the dictation of Sarada Prosanna Babu 
himself (Ashutosh Chowdhury I 317). The arpan- 
nama only was drafted by Rakhal Babu. None of 
the drafts have been produced. In the arpannama 
and the deed of adoption there is no reference even 
by implication to Anilabala’s life estate and its sur- 
render. In the petition of compromise there is no 
mention of it in clear terms. That is one reason 
which weighs with us in not accepting the plain- 
tiff’s versions on this question. The second reason 
which weighs with us is that nobody on behalf of 
the plaintiff says that in his explanation to Anila- 
bala Rakhal Babu drew the lady’s attention to the 
terms of Rajendu’s will, that she had a life estate 
under it and under the terms of the will she was to 
have the life estate even on an adoption being 
made. The third and the most convincing reason 0 
is that if the surrender of the life estate was an 
essential term, as is the case of the plaintiff now, it 
would have been mentioned separately as an express 
term or mentioned clearly in one of the seven terms 
of the petition of compromise. A little addition to 
the first or fourth term of the petition of compro- 
mise as drafted would have been sufficient. The 
fourth reason is that nothing is stated in the 
arpannama about the personal allowance that the 
lady was to receive as shebait. The case that the 
surplus profits of the debutter after meeting the 
debsbeba expenses was intended to provide main- 
tenance of Anilabala is not made in the plaint. 
The arpannama is not even mentioned there. That 
that was not the 'case of the plaintiff is apparent 
from the way in which he conducted his case in 
Court. The first witness examined on his behalf was 
Sabitri Debi. In her examination-in-chief she stated ^ 
nothing about this aspect of the arpannama. The 
learned pleader for the defendant wanted to rely in 
his argument upon the fact that the story of the 
surrender of the life estate by Anilabala was highly 
improbable as no provision for her maintenance 
had been made in the compromise petition. He 
accordingly put questions to Sabitri Debi in cross- 
examination on that aspect of the case on 3rd May 
1938. In answer, she stated that Sarada Prosanna 
proposed to Anilabala a monthly maintenance of 
Rs 300 to Rs. 400 but Anilabala preferred ,to have a 
debutter. All the witnesses of the plaintiff who were 
examined after Sabitri Debi then gave this version 
about the Arpannama in their examination-in-chief r 
which Sabitri Debi had given only in her cross exa- 
mination. The Arpannama was an important docu- 
ment according to the plaintiff’s case as developed 
in Court. His case about it was not only not pleaded 
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in the plaint, but what is more he wanted by his 
suit to get the properties dedicated to the deities by 
the Arpannama out of the possession and control of 
Anilabala. He included them in the valuation state- 
ment that he gave of the properties in suit. The 
Arpannama properties are items 3, 11, 13, 16, 17 
and 18 of that valuation statement which has been 
printed atpp. Ill to 128 of Vol. 1 of the paper book. 
It is only when in the course of the argument the 
learned pleader for Anilabala pointed out that the 
plaint taken with that valuation statement destroy- 
ed the plaintiff’s case that the debutter properties 
included in the Arpannama were intended to pro- 
vide maintenance to Anilabala for her life that the 
plaintiff made an application for excluding the said 
properties from the suit, ascribing their inclusions 
in the valuation statement to the mistake of unnam- 
ed officers of his. That application made on 21st 
January 1939 (I 506) was not supported by an affi- 
davit. The reason for inclusion in the valuation 
statement given in that application appears to us to 
l>e false. We accordingly hold that it has not been 
established by the plaintiff that in her talks with 
Sarada Prosanna Babu or with others Anilabala had 
agreed to give up her life-estate either on adoption 
or on the adopted son attaining majority resting 
herself satisfied with Arpannama properties onlyt 
It seems to us to be probable that the suggestion of 
the Arpannama came from theNa Tarafln order to 
induce Anilabala, a Hindu widow who had just then 
returned from pilgrimage to holy places with 
thoughts more directed to the next world, to a 
reasonable frame of mind, so that she may consider 
the proposal for adopting Dibyendu and not spurn 
at and summarily reject any offer for compromise 
coming from Na Taraf which she had done in the 
past. 

c The other aspect of the matter that has to be 
considered is the effect of the compromise petition. 
That was the final document and in our judgment 
'lie lights ol the parties arc to bedetermined on that 
document and that document only, provided of course 
(hat it was executed under circumstances which 
would make it binding on her, a pardanashin lady. 

I he document was executed after t ho adoption. It 

recites that fact and states that the adoption had 
already been made in consideration of the compromise 
ol both the probate eases, namely, the one tiled by 
Ainarendu for probate of ltajendu’s first will and the 
other hied by Anilabala for the probate of Hajondu’s 
second will. The recital further states that the adop- 
tion liad been made in the interest of a natural born 
."on. 1 hat phraso does not necessarily implv t hat the 
adopted boy was to have (ho same right as had been 
conferred on a natural born son of Bajendu bv his 
3 second will. What the rights of the adopted boy 
\\ouM bo vis-a-vis the property rights of Anilabala 
is not defined either in the deed of adoption or in 
this document. The former deed (Kx. 1-2 178) only 
tales that boy Dibyendu had been taken in adoption 
>y Anilabala an ‘l po had become the son of her hus- 

e? | :in e. al! ,v ri - 1,,S G1 ' S,inti ,Vhi over him had 
tased. 1 he effective and operative part of the peti- 
tion ot compromise does not confer on Dibvendn 

.7? n - °‘ m,mc,li,llr ''"joymont or enjoyment on 

iifo cXt, T JO f " ly ! >y ,lcslro - vinK or ‘ Xftailin;- tin' 

, eil on Anjlll |,„ |a (lv , , uls |„ uul . s 

<hattnu r i «o ll.c terms of 

Amt '..11 (" li.el. "ns to I... |>rolmtr,l .uvordin.j to 1 1„- 

.o.„po,n,se).v„s n o, to l.e divested on adoption. 

\\ o tl o.cforo hold on the const . notion of dm peti- 
tion of com promise that I. or life-estate was not taken 
..'.ay either on adoption or on the adopted son 
attaining majority, l iven if tlm phrase "in the inter- 


A. I. R. 


est of a son born of Anilabala’s womb” used in the 
recital has the effect contended for by the plaintiff 0 
we cannot hold Anilabala to be bound by the com- 
promise, for that was an essential term and no body 
explained to her the full effect thereof. There is no 
evidence that at the time of the explanation of the 
document by Rakhal Babu, the latter brought to 
the notice of Anilabala the substance of Rajendu’s 
second will, and explained to the lady that that will 
conferred on her a life estate which was to last even 
on adoption and that by that phrase in the petition 
of compromise she would be losing that interest. In 
the absence of such clear statements by Rakhal 
Babu we do not think his explanation of the docu- 
ment to be adequate for that purpose. It would not 
in our judgment be enough to bind the lady if 
Rakhal Babu had simply stated that the adopted 
boy would become the owner on attaining majority 
or that her life estate would cease without explain- 
ing to her her position under the terms of the / 
second will. 

Even if the plaintiff had established his case 
that he had an estate which he was entitled to en- 
joy on attaining majority we have grave doubts 
about the maintainability of his prayer for injunc- 
tion. Anilabala was in possession of the properties 
in the assertion of her own right. That was quite 
apparent to the plaintiff. Before the suit the plain- 
tiff wanted to take forcible possession but was un- 
successful. After filing the suit he applied for the 
appointment of a receiver. In his order on the said 
application, the Subordinate Judge found that 
Anilabala was in possession not only as an execu- 
trix but also in her own right as legatee (I. 160 at 
161). In spite of that finding, the second prayer in 
the plaint was not amended and possession prayed 
for. The reason why such a course was not adopt- ( , 
ed by the plaintiff is obvious. If he had amended J 
Ins prayer in that manner ho would have had to 
pay ad valorem court-fees on the market value of 
the properties in suit. It could not have proceeded 
on tho basis of the comparatively small court-fee 
that had been affixed by him on the plaint. Tho 
suit as framed is a suit for declaration with a 
prayer for injunction. The first question is whether 
in this case where the plaintiff is out of possession 
injunction could bo regarded as ‘‘further relief” 
mentioned in the proviso to S. 42, Specific Relief 
Act. And second question is, assuming that a 
prayer for injunction would be “further relief” 
within the meaning of that section in such a case, 
whether the Court in its discretion would grant it 
to a plaintiff out of possession and against the 
defendant who is in possession. The cases establish 
the proposition that “further relief” mentioned in 7 
the proviso to S. 42, Specific Relief Act, must be 
“relief in relation to the legal character or right as 
to property to which the plaintiff is entitled to and 
whose title to such character or right the defen- 
dant denies or is interested to deny and that relief 
must also be appropriate to and necessarily con- 
sequent on the right or title asserted” : 26 C.W.N. 
206 at p. 211.1 

On this principle where the plaintiff whose title 
D denied by the defendant is out of possession and 
the defendant is in possession, the “further relief” 
would be recovery of possession and a suit for de- 
claration of title will not be maintainable unless 
the plaintiff prayed for possession also. If, how- 
ever, the plaintiff is out of possession but the do- 

l._ (’22) 9 A.I.R. 1922 Cal. 8 : 65 1.0. 8 : 33 C.L.J. 

: *7 *■’ oy Naraiu Sen Vkil v. 
Snkiuitha Row 
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fendant is not in possession or is not in a position 
to deliver possession to the successful plaintiff in- 
junction would be the further relief. This proposi- 
tion has been laid down by the Judicial Committee 
of the Privy Council in 65 I.A. 106. 2 On the ob- 
servations made by Lord Thankerton in that case 
it may be urged that where the plaintiff is out of 
possession and the defendant is in possession or is 
able to deliver possession to the plaintiff further 
relief” would be recovery of possession and if such 
relief is not claimed the suit would be a bad suit. 
In this case, however, we prefer to rest our decision 
on the second point we have indicated above. Even 
if injunction could be considered to be further re- 
lief within the meaning of the proviso to S. 42, 
Specific Relief Act, we would not have granted it 
to plaintiff in the exercise of our discretion even if 
he had established his right to present enjoyment 
of the estate, as he could have prayed for recovery 
of possession, on the principle formulated in 33 

Mad. 452. 8 

As on the merits we have found that the plaintitl 
is not entitled to possession, we think that he 
ought to get a declaration that he is the adopted 
son of Rajendu. As Anilabala had denied the 
factum and validity of the adoption that is the 
only relief he can obtain. The result is that this 
appeal is allowed in part. It is declared that the 
plaintiff is the adopted son of Rajendu Narayan 
Roy On the finding that the life-estate conferred 
on defendant 1, Anilabala Debi, by the second will 
of Rajendu Narayan Roy is still subsisting and will 
subsist during her life-time, the prayer for injunc- 
tion made by the plaintiff is refused. As the success 
is divided, the parties must bear their respective 
costs throughout. 


c G.N./R.K. Appeal partly allowed. 

2. (’38) 25 A.I.R. 1938 P.C. 73 : 172 I.C. 993 : 65 
I.A. 106 : 32 S.L.R. 350 : I.L.R. (1938) Lah. 63 
(P.C.) Sunder Singh-Mullah Singh Sanatan Dharma 
High School Trust v. Managing Committee, Sundar 
Singh-Mullah Singh Rajput High School. 

3. (’10) 33 Mad. 452 : 5 I.C. 630 : 20 M.L.J. 301, 
Rathnasabapathi Pillai v. Ramasami Aiyar. 


Hindu law — 

(a) (’40) Mulla, Page 507 Pt. (Z), and sub-s. (2). 


taken to his being a stranger to the contract. The g 
other exception covers those cases where the pro- 
misor, between whom and the stranger no privity 
exists, creates privity by his conduct and by ack- 
nowledgment or otherwise constitutes himself an 
agent of the third party : Case law discussed. 

8 [P 252d] 

A sold his property to B for a consideration that 
B would pay A's creditors. The property was not 
sold for a fixed consideration and the vendee did 
not retain out of it a certain sum of money which 
he undertook to pay to the creditors. The considera- 
tion for the transfer was that the purchaser would 
satisfy the creditors of the vendors, and release the 
latter from their liability in respect of the two 
debts. The amount which the vendee was to pay 
to the creditors would depend upon the arrange- 
ment which he might be able to make with them. 

He took the chance of his being able to induce the , 
creditors to give up their claim for interest either 
in whole or in part. It was for the benefit of the 
vendors themselves and not for the benefit of the 
creditors that this bargain was made : 

Held that the vendee was not in any way a 
trustee for the creditors in respect of the money 
due to them. The creditors hence could not enforce 
the contract: (’18) 5 A.I.R. 1918 Cal. 941 and (’38) 

25 A.I.R 1938 P.C. 245, Disting. [P 254c, /] 

(b) Limitation Act (1908), S. 20 — Surety 

(Quaere). 

Whether a payment by the principal debtor 
would keep alive the debts against the surety under 
S. 20: (’40) 27 A.I.R. 1940 Cal. 401; 28 Bom. 248 

and (’18) 5 A.I.R, 1918 Cal. 707, Ref. [P 254(7, h 

P 255a] 

(c) Limitation Act (1908), S. 21 — Co-con- 9 
tractor. 

The payment by a co-contractor would not entitle 
the creditor to get an extension of time as against 
other co-contractors. [P 255a] 

Dr. Roy, Rajendra Chandra Guha and Abinas 
Chandra Bhattacharji — for Appellant. 

Dr. Nares Chandra Sen Gupta, Eiron Mohan 
Sircar, Satyendra Nath Mitra (for minor 
respondents represented by Deputy Registrar) 

— for Respondents. 
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B. K. Mukherjea and Roxburgh JJ. 

Jnan Chandra Mukherjee — Plaintiff 

— Appellant 

v. 

Manor anj an Mitra, Defendant 4 and 
others , Defendants — Respondents. 

Appeal No. 994 of 1938, Decided on 27th June 
1941, from appellate decree of Addl. Dist. Judge, 
2nd Court, Dacca, D/- 9th February 1938. 

(a) Contract— Enforceability— Stranger when 

can enforce stated — Stranger held not entitled 
to enforce contract. 

A stranger to a contract which reserves a benefit 
for him cannot sue upon it though the considera- 
tion need not move from the promisee. There are 
two well recognized exceptions to this doctrine. 
The first is where a contract between two parties is 
so framed as to make one of them a trustee for a 
third; in such cases the latter may sue to enforce 
the trust in his favour and no objection can be 


JUDGMENT. — .This appeal is on behalf of 
the plaintiff and it arises out of a suit commenced 
by him to recover a sum of Rs. 5000 alleged to be 
due as principal and interest on two hundis exe- 
cuted by the defendants in his favour. The material 
facts are not in controversy and may be shortly 
stated as follows : Defendants 1 and 2, who are two n 
brothers took a loan of Rs. 2500 only from the 
plaintiff and executed two hundis in respect of the 

same one on 12th August 1924, and the other on 

14th August, following. Defendants 3 and 4 also 
signed both the hundis as co-debtors along with 
defendants 1 and 2 though, it is said, that they 
were only sureties for the latter. On 8th August 
1927, a sum of Rs. 5 was paid towards interest due 
on the hundis. This amount was paid by all the 
four defendants and the endorsements were signed 
by them all. There were two other subsequent pay- 
ments of interest one of Rs. 10 and the other of 
Rs. 5 on 20th April 1930 and 18th April 1933, res- 
pectively, but on both these occasions the payments 
were made by defendants 1 to 3 only and not by 
defendant 4. On 20th June 1932, defendants 1 
and 2 executed a kobala in respect of certain pro- 
perties in favour of defendant 4 who was an officer 
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as well as a relation of theirs and as consideration 
a for the same defendant 4 undertook to pay the debts 
due to the plaintiff as well as to another creditor 
named Prokash Chandra Nag Choudhury whose 
names were specifically mentioned in the schedule 
to the conveyance. It was recited in the document 
hat defendant 4 had stood surety in respect of both 
these loans and he had given hopes to defendants 1 
and 2 that he would be able to induce the creditors 
to abandon their claim for interest and give full 
acquittance to the debtors on receipt of the prin- 
cipal sums only The value of the properties was 
stated in the kobala to be Rs. 3000 and that was 
exactly the principal amount advanced by these 
creditors As no money was paid by any of the 
defendants the plaintiff instituted the present suit 

if rnno J ?- n l 1935 , and the olftim was laid at 
Rs. oOOO which was the principal and interest due 

on the two hundis. As against defendant 4, the 

b claim was based not only on the hundis but on his 

express undertaking to pay the dues of the plain- 

, as contained in the conveyance mentioned 
aforesaid. 

The first three defendants did not contest the suit 
and it was contested by defendant 4 alone. Defen- 
dant 4 denied any personal liability on the hundis 
and contended inter alia that the suit against him 
was barred by limitation. It was further alleged 
that no liability could bo imposed on him on the 
basis of the kobala that was executed by defendants 
1 and 2 in his favour. The Subordinate Judge who 
tried the suit passed a decree against tho first three 
defendants and dismissed the suit against defen- 
dant 4. It was held by the Subordinate Judge that 
the suit was barred by limitation as against defen- 
dant 4 who did not join in the last two payments 
of interest, and as the plaintiff was not a party to 
c the contract contained in the kobala executed by 
defendants 1 and 2 in favour of defendant 4, lie 
could not enforce it against the latter. This view 
was affirmed in appeal by the Additional District 
. udge of Dacca. It is against this decision that the 
plaintiff has come up on appeal to this Court. 
Dr. Roy who appears lor the appellant has taken 
two points in support of the appeal, lie has con- 
tended, in, the hist place, that as under tho terms 
oi the kolmla executed by defendants 1 and 2 in 
ja\our of defendant 1 the latter was made a trustee 
lor payment of the debt due to the plaintiff it was 
competent to the latter to sue defendant 1 for 
enforcement of that obligation even though he was 
not a party to the document which created it The 
second point taken is that the Courts below* erred 
in law in holdingtlmt the plaintiff’s suit was barred 
r limitation as against defendant 1. 

So far as the first point is concerned, the law 
seems to be fairly well settled. A stranger to a con- 
tract which reserves a benefit for him cannot sue 
upon it either in English or in Indian law even 
though m India the consideration need not move 
101,1 . e promisee. There are two well-reco nised 
exceptions to this doctrino. Tho first is whero a 
contract between two parties is so framed as to 
make one °f them n trustee for „ third; i„ such 
i u,e a the latter may sue to enforce (ho trust in his 
avour and no objection can be taken to his boiiw a 
stranger to the contract. Tho other exception covers 

°» CUS,S JOl '° U,,> l‘ r t>niisor, between whom and 
tho sti anger no privity exists, creates privity b v his 

“in,;: h, ml b f f “ clinow ' i " , ,"' eut ° r ^-'visoUk 

bt>i t ut( s himself an agent of the third party. There 

Xci! , S l iail U V , ° r,t ;r' b ° ,h En K ,ishn "‘l Indian, 

1,ftNe Iu l hl ll °wn these propositions of law and 
aeleience may be made, among others, to the decisions 


in (1881) 16 Ch.D. 125,1 (1881) 16 Ch:D. 290,2(1885) 

30 Ch. D. 57, 3 (1915) A. C. 847.4 53 Cal. 922,6 32 * 
C. W. N. 634,6 40 C. W.N. 1037,7 41 C.W.N. 10088 
and A. I. R. (1935) Mad. 904.® There are a number 
of cases in India where under marriage settlements 
or in connexion with family arrangements or other- 
wise a charge is created on specific immovable pro- 
perty for the benefit of a third person or provisions 
are made for the maintenance or marriage expenses 
of female members. In such cases the beneficiaries, 
though not parties to the contract, are entitled to 
sue : vide 37 I. A. 152,10 33 Mad. 238, n 38 Mad. 
788.12 a Full Bench of the Madras High Court, 
vide 53 Mad. 270, 1 3 has placed these cases under 
different categories and treated them ns additional 
exceptions under the Indian law to tho general 
doctrine. In our opinion, they do really come under 
the first exception and the third parties are allowed 
to sue entirely on the footing that the instruments 
created a trust in their favour. This would be clear f' 
from the latest pronouncement of the Judicial Com- 
mittee which is to be found in 43 C. W. N. 1.14 

These general propositions of law cannot be dis- 
puted and in fact have not been disputed by Dr. Roy 
who appears in support of the appeal. The sole 
point for our consideration, therefore, is as to whe- 
ther having regard to the nature of the agreement 
contained in the kobala (Ex. 5) and thesurrounding 
circumstances of this case, a trust was in fact 
created in favour of the present plaintiff. Dr. Roy 
contends that a trust is created in the present case, 
firstly, because defendant 4 took the property bur- 
dened with certain obligation and, secondly, because 
he got a transfer of the property on the express 
undertaking that he would pay the debts duo to cer- 
tain specified creditors whose names appeared in 
the schedule to the instrument and who thereby _ 
became express beneficiaries under tho same. Before 9 
considering this point, it would be proper to set out 

1; (1881) 16 Ch. D. 125 : 43 L. T. 742 ; 29 W. R. 
342, In re Empress Engineering Co. 

2. (1881) 16 Ch. D. 290 : 43 L. T. 481 : 29 W. R. 

452 : 60 L. J. Ch. 140, Lloyds v. Harper. 

3. (1885) 30 Ch. D. 57: 54 L. J. Ch. 1154 : 53 L.T. 

306 : 33 W. R. 803, Gaudi v. Gandi. 

4. (1915) 1915 A. C. 847 : 84 L J. K. B. 1680: 113 
L. T. 386 : 59 S. J. 439: 31 T. L. R. 399, Dunlop 
Pneumatic Tyre Co. v. Selfridge. 

5. (’26) 13 A.I.R. 1926 Cal. 1009: 96 I. 0. 846: 53 
Cal. 922 : 30 C. W. N. 812, Jiban v. Nirupama. 

6. (’28) 15 A.I.R. 1928 Cal. 51S: 114 I. C. 658 55 
Cal. 1315 : 32 C. W. N. 634 : 47 C. L. J. 587, 
Krishna Lai Sadhu v. T rami la Bala Dasi. 

7. (’36) 23 A. I. R. 1936 Cal. 663 : 167 I. C. 604 : 

63 Cal. 1172 : 63 C. L. J. 287 : 40 C. W. N. 1037, K ' 
Ad liar Chandra v. Dalgobinda. 

8. (’37) 21 A. I R. 1937 Cal. 625:175 I.C. 929:I.L.R. 
(1937) 2 Cal. 098 : 66 C L.J. 373 : 41 C.W.N. 
1008, District Board Malda v. Chandra kotu. 

9. (*35) 22 A. 1. R. 1935 Mad. 904 : 102 I. C. 221, 
Ramaswami v. Krishna & Sons. 

10. (’10) 32 All. lit) : 7 1. C. 237 : 37 I. A. 152 : 7 

A L. J. 871 (P. C.), Khwnja Muhammad Khan v, 
lliisaini Begum. 

l }\ (’ 19) 33 Mad. 238 : 4 I. C. 1083 : 19 M. L. J. 

<39, Suppu Animal v. Subranianiam. 

12 * n o 1 A- 1. R. 1914 Mad 95 : 24 I. C. 943 : 

38 Mad. 788, Sundara Raja v. Lakshmiammal. 

13. (’30) 17 A. I. R 1930 Mad. 382: 124 I C. 55 : 

53 Mad. 270: 58 M.L.J. 120 (F. B./, Subbu Chetti 
v. Arunaclmlam. 

U; (’38) 25 A.I.R. 1938 P. C. 246 : 170 I. C. 883 : 

13 C.W.N, 1 (P.C.), l T ina Nath v. Jang Bahadur. 
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the material portions of this document itself. The 
conveyance starts by saying that the vendors had 
borrowed money from two persons whose names 
appear in the schedule and they had not been able 
to pay off the same. They had been unable to sell 
their properties' also owing to economic depression 
obtaining in the country. In these circumstances, 
they approached the purchaser who was their rela- 
tion and well-wisher and the latter gave them an 
assurance that he would go to the creditors per- 
sonally and satisfy the debts with the principal 
amounts only. ‘•Considering that we would not be 
able to secure more advantage,” so the document 
proceeds, ‘‘in respect of the liquidation of our debts 
in any other way, we, having settled in accordance 
with our wishes to give you in kobala Pjop^cs, 

the present market value of which is Rs. dOOU, 

which is the amount of debts specified in schedule 
Ka,— and you having agreed to release us from the 
b liability of the debts duo to the creditors described 
in schedule Ka and having agreed to take the pro- 
perties in kobala in consideration thereof, we are, 
for that consideration, selling the properties des- 
cribed in schedule Kha ” The rest of the docu- 

ment is not material except the last paragraph 

which runs as follows : w . .. ., . 

‘‘You will release us from our debts by liquidat- 
ing the dues of those creditors in any way you can. 

If you do not liquidate these debts and they sue us 
in Court you will be liable for it.” 

Taking the document as it stands, the first branch 
of Dr. Roy’s contention seems to be manifestly un- 
tenable. It cannot be said that the property itself 
was transferred to defendant 4 charged with the 
payment of debt due to the plaintiff. It was a case 
of a sale out and out and the vendee took the pro- 
c perty without any limitation whatsoever though the 
consideration for the transfer was the promise made 
by him to pay the debts due to the creditors. The' 
decision of the Privy Council in 43 C. W. N. 1 
upon which Dr. Roy relies has no application to 
the facts of the present case. We now come to the 
other branch of Dr. Roy’s contention as to whether 
defendant 4 could be said to have constituted him- 
self a trustee in respect of the property sold or the 
consideration money payable for it, for the benefit 
of the plaintiff and the other creditor. It is conceded 
by Dr. Roy that if A promises B to pay a debt due 
by B to C,that by itself would not make A a trustee 
and C a beneficiary in respect of the amount due to 
the latter. He says, however, that there is some- 
thing more in this case. Here is a transfer of pro- 
perty in favour of the promisor who has deolared 
himself liable in a particular way with regard to 
^ the property or its consideration money for the 
benefit of certain named persons. Nothing more, 
says Dr. Roy, is necessary to constitute a trust 
and in support of his contention he has relied 
strongly upon 'he cases in (1818) 36 E.R. 2241® and 
22 C. W. N. 279. 10 As the case in (1818) 36 E. R. 
224 16 is regarded as a leading decision on the subject, 
and has been referred to in numerous subsequent 
cases both in England and in India, it is necessary 
to examine that decision carefully with a view to 
ascertain what exactly it laid down. The facts of 
that case were as follows : The defendant Williams 
‘ was the landlord of Parker, one of the plaintiffs, 
and not only there were arrears of rent due by 
Parker to Williams in respect of two farms for 


15. (1818) 36 E.R. 224, Gregory v. Williams. 

16. (’18) 5 A.I R. 1918 Cal. 941 : 36 I. C. 792 : 27 
C. L. J. 483 : 22 C. W. N. 279, Dwarka Nath v. 
Priya Nath. 


which the latter had the right to distrain but Parker & 
was indebted to the defendant to the extent of £539 
odd for moneys advanced. On Parker’s representing 
to Williams that he was indebted to Gregory to 
the amount of about £900 for which he was in fear 
of arrest and was about to leave the kingdom, Wil- 
liams undertook that if Parker would give up to 
him the farms and execute an assignment of his 
properties, he would pay Gregory’s debts in the first 
instance out of the sale proceeds and after paying 
off the debts due to himself refund the surplus, if 
any, to Parker. On the basis of this understanding 
Parker executed a bill of sale to Williams of his 
properties. It appears that the sale proceeds of the 
properties came up to £1195 and was not even suffi- 
cient to satisfy the debts due to Williams by Parker. 

On a bill filed by Gregory and Parker against 
Williams, the agreement was enforced against Wil- 
liams to the extent of £900, the alleged amount of , 
Gregory’s debt, though the actual debt was in excess J 
of that. A question was raised as to whether Gregory 
could enforce the agreement to which he was not a 
party. Sir William Grant, M. R. in his judgment 
dealt with the point in the following manner : 

‘‘Now, it may be of doubt whether they could 
have recovered at all upon this agreement; for the 
agreement is not made directly to Gregory, it is 
made to Parker only and the consideration is fur- 
nished by Parker, for, it is Parker alon.e that does 
the acts which constitute the consideration for the 
agreement. Gregory himself furnishes no part of 
the consideration and he is no party to the contract. 
Parker acts as his trustee and Gregory may derive 
an equitable right through the medium of Parker’s 
agreement.” 

So, what was decided by Sir William Grant was 
not that Williams was a trustee of the property for g 
Gregory but that Parker being a trustee for Gregory 
in respect of the promise made to him by Williams, 
Gregory could sue Williams through Parker on the 
ground that the promise was made to the latter as 
his trustee. Whether Williams was a trustee for 
Gregory has nowhere been adverted to or discussed 
in the body of the judgment and the whole decision 

seems to have proceeded on the footing that Williams 

was liable on his contract to pay £900 to Gregory, 
and though Gregory was not actually a party to the 
contract, Parker acted as a trustee for him in res- 
pect of the promise and through Parker, Gregory 
could enforce the promise against Williams. It 
must be noticed that Parker himself figured as a 
plaintiff in the suit along with Gregory. It is true, 
as has been pointed out by Dr. Roy, that the case 
in (1818) 36 E.R. 224 15 has been treated in many 
subsequent decisions as laying down that it was ^ 
Williams, the assignee of the property, who was 
really a trustee for Gregory. It may be that an 
entrustment of property to Williams could reason- 
ably be inferred from the circumstances ot the case, 
but the actual decision in the case, as we have 
pointed out above, was something different. In 
(1881) 16 Ch. D. 1251 where the case in U 817 ) d 
Mer. 58217 was considered, Sir George Jessel made 

the following observations : . , . 

‘‘There may be an agreement like that in (1817) 3 
Mer 58217 where the agreement was to pay out ct 
property and one of the parties to the agreement 
may constitute himself a trustee for the benefit of 
the third party. So, again it is quite possible that 
one of the parties to the agreement may be the 
nominee or the trustee of the third person. 


17. 3 Mer - 582 : 17 E ' R ’ 136, Grcgory v 

Williams. 
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It is the second of the above propositions that 
a was in our opinion the express basis of the decision 
in (1817) 3 Mer. 582 17 though the first might have 
been implied in it. It is curious to notice that 
James L. J. who was also a party to the decision 
in (1881) 16 Ch.D. 1251 relied on (1817) 3 Mer. 58217 
as a definite authority for the second proposition, 
in (1881) 16 Ch.D. 290 2 which is reported in the 
very same volume. Here, there was no entrustment 
of property and Lloyds, the promisee was suing on 
behalf of an outsider. Referring to this point 
James L. J. made the following observations in his 
judgment : 

I am of opinion that Fry J. was well-warranted 
in the conclusion at which he arrived that the 
engagement was made with the committee as trustees 
for and on behalf of the persons beneficially inter- 
ested. That brings the case within the authorities 
of which there are more than one, namely, (1817) 3 
11 Mer. 58217 before Sir William Grant, (1840) 6 
M. & W. 467 18 and many other cases which proceed 
on the principle that if A is trustee for B, A can 
sue on behalf of B .” 


The very same principle was invoked in (1919) 
A.C. 80110 where the charterer sued the shipowner 
for the amount of broker’s commission and the 
claim was allowed against the shipowner on the 
ground that the charterer was the nominee or 
trustee for the broker. If this principle were to be 
invoked in the present case, then defendants 1 and 
2, the promisees, ought to be regarded as trustees 
for the plaintiff and the plaintiff should have sued 
through them for enforcement of the contract 
against defendant 4. This is not however the plain- 
till’s caso and Dr. Roy makes it clear in his argu- 
ment that he is not relying on this principle in 
support of his client’s case. Ho relies entirely on 
the first proposition enunciated by Sir George Jessel 
in (1881) 16 Ch.l). 1251 which was accepted by this » 
Court in 22 C.W.N. 2791° and his contention is that 
defendant 4 in the circumstances of this case con- 
stituted himself a trustee for the benefit of his 
client. 


^ e do not think that in the present ease there 
was any entrustment of the property to defendant 4. 
In (1817) 3 Mer. 5821' Williams took assignment 
of the property from Darker for the express purpose 
of disposing it of and applying the sale proceeds 
towards tho payment of 2 900 duo to Gregory in the 
first place and to the satisfaction of his own dues 
after that. The residue, if any, ho undertook to 
refund to Darker. There was an agreement in fact 
to pay out of a certain property, but this clomont is 
entirely lacking in the present ease. Defendant 4 
was under no obligation to use tho property or its 
salo proceeds in any particular way; ho was ‘to take 
it as a purchaser in absolute right and tho promise 
that was made was entirely a personal covenant 
which had nothing to do with tho property itself. 
Dr. Roy appreciated this difficulty and that is why 
ho said that defendant 4 might be regarded as a 
trustee in respect of the consideration money and 
m support of his contention ho laid great stress 
upon the decision of this Court in 22 C.W.N. 279 10 

In' aVr" vv * n ” •> C A'.V il° t | “ ' s “ in °" 1 ' °I' inion Pieced. 

In -2C \\. N. 2,1 Jli» tho first two defendants who 
Nsere indebted to the plaintiff for a certain sum of 


“ now/ 0 }. 1 c“;,£ t 07 : 0 L - T ' (N - S - ) 177 

v Vice 1 ‘ C * ° : 4 Jui > ;U1 : 55 lir '- 094, Lam 

801:88 I'.J K.R.SGl: 121 L.'l 
rV./ 451: 2 4 Com. Cas.268 : 35 T.L.R 

Les Affrcteurs Reunis. v. Leopold Walford. 


money transferred the property to defendant 3 and 
on the very day that the conveyance was executed the * 
purchaser executed an agreement in favour of his 
vendors expressly undertaking to pay to the plaintiff 
his dues out of the consideration money retained in 

his hand. We might say that in these circumstances 

a definite sum of money was allocated and held by 
defendant 3 for the benefit of the plaintiff and in a 
sense the money was earmarked for that purpose. But 
nothing like that happens in the present case. The 
property was not sold for a fixed consideration and 
the vendee did not retain out of if a certain sum of 
money which he undertook to pay to the creditors. 
The consideration for the transfer was that the 
purchaser would satisfy the two creditors of the 
vendors, and release the latter from their liability 
in respect of the two debts. The amount which the 
vendee was to pay to the creditors would depend 1 
upon the arrangement which he might be able to 
make with them. He took the chance of his being / 
able to induce the creditors to give up their claim 
for interest either in whole or in part. But it is 
perfectly clear that it was for the benefit of the 
vendors themselves and not for the benefit of the 
creditors that this bargain was made. If the trans- 
feree has not made good his promise, it is open to 
defendants 1 and 2 under the terms of the kobala 
to sue defendant 4 for the recovery of the sum that 
has been decreed to the plaintiff against them. We 
cannot hold, however, that defendant 4 was in any 
way a trustee for the plaintiff in respect of the 
money duo to him. The first contention of Dr. Roy, 
therefore, must fail. 


The other point raised by Dr. Roy relates to the 
question of limitation. As has been said already, 
tho only payment which was made by defendant 4 
towards tho interest due on the hundis was on 8th 
August 1927, and the suit is admittedly filed more 
than threo years after that dato. Tho question is 
whether the payment by the other debtors could 
save limitation against defendant 4. Dr. Roy argues 
that defendant 4 being only a surety for tho debtor, 
a payment by the principai defendants would keep 
alive tho debt against tho surety under S. 20, Limi- 
tation Act, and in support of his contention ho has 
relied upon a decision of Lort-Williams J. in 
44 C. W. N. 985. 20 There is some difference of 
judicial opinion on this point as to whether a pay- 
ment made by a principal debtor would save limi- 
tation against the surety and conversely whether a 
payment by the surety will keep alive the debt 
against the principal dobtor. The view that was ac- 
cepted by Sir Lawrence Jonkins in 28 Bom. 248 21 
and by this Court in 44 Cal. 978-- is that the liabi- 
litios of the debtor and the surety are distinct 
ov arise out of the same transaction and 
consequently the payment of interest by the prin- 
cipal debtor cannot extend tho period of limitation 
against the surety. Tho other view which is indi- 

illiams J. in the case noted above 
is that there is really one debt owing to the debtor 
and the surety and, therefore, a payment by one of 
them would save limitation against the other. This 
view assumes that though the debt is common, 




20. C IO) 27 A. 1. R. 1940 Cal. 401 : 191 I. C. 608 : 
1. L. R. (1940) 2 Cat. 362 : 44 C. W. N. 985, Rau- 
jit Kumar Roy v. Kaviraj Kishori Molmn Gupta. 

21. (*04)28 Bom. 248 : 5 Bom. L. R. 1020, Go pal 
Daji Sat be v. Gopal. 

22. (’18) 5 A. I. R. 1918 Cal. 707 : 39 I. C. 705 : 
4 4 Cal. 978 : 25 C. L. J. 288 : 21 0. W. N. 482, 
Brojendra Kishore v. Hindusthau Co-operative 
Insurance Society. 
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there are really two distinct contracts, one with 
° the debtor and the other with the surety ; for, if 
the surety be taken to be a joint contractor with 
the principal debtor, a payment by one will not 
save limitation against the other under S. 21, 
Limitation Act. In the case before us, the hundis 
make it perfectly clear that defendant 4 was a joint 
contractor with the other defendants, and there 
was no separate contract with him and the case of 
the plaintiff proceeded throughout on that footing. 
In the trial Court limitation was sought to be saved 
against defendant 4 by attempting to prove that the 
other defendants were authorised by him to make 
the payment and the question was not at all raised 
before the lower appellate Court. In our opinion, 
therefore, so far as the present case is concerned, 
defendant 4 must be deemed to be a co- contractor 
with defendants 1 and 2 and the payment by the 
latter would not entitle the plaintiff to get an ex- 
° tension of time as against defendant 4. The result, 
therefore, is that the appeal is dismissed with costs. 
The cross-objection is not pressed and is dismissed 
without any order as to costs. No order is necessary 
on the application and the affidavit. 

Appeal dismissed. 


Lim. Act — 

(c) (’42) Chitaley, S. 21, N. 7 Pt. 1. 
(’38) Rustomji, Page 416 Pt. 2. 
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B. K. Mukherjea and Roxburgh JJ. 
Raj Kumari Prafulla Nalini Dassi and 

another — Decree-holders — Appellants 


v. 

Nrishingha Kumari Dasi and others — 
Judgment-debtors — Respondents. 

Appeal No. 257 of 1939 (S.M.A.), Decided on 8th 
August 1941, from appellate order of Dist. Judge, 
Nadia, D /- 19th August 1939. 

* (a) Limitation Act (1908), Art. 182 (6) — 
Decree coming within prohibition of S. 48, Civil, 
P. C. — Art. 182 (6) cannot be availed of. 

Article 182(6) Limitation Act, cannot be availed 
of by a decree- holder if his decree comes within the 
prohibition contained in S. 48, Civil P. C. There- 
fore, if a decree-holder has realised an amount of 
. money by execution of his decree, but is compelled 
® to refund that amount by a decree passed in a sub- 
sequent suit for refund, there is no doubt that he 
will be entitled to take out execution for this 
amount, if the application is presented within three 
years from the date of the final decree in the refund 
suit, provided 12 years have not already run out 
from the date of the original decree. If 12 years had 
already expired from the date of the original decree, 
the decree- holder will not be still entitled to avail 
himself of the provisions of Art. 182 (6), Limitation 
Act : (’22) 9 A.I.R. 1922 Mad. 268, (’32) 19 A. I R. 
1932 All. 351 and (’40) 27 A. I. R. 1940 Mad. 127 
(F.B.), Rel. on. [P p 257a] 

The decree-holder may be entirely blameless and 
the refund order might be made after 12 years, 
without any fault on his part. But the law has to 
be interpreted as it stands even though it might 
lead to hardship and injustice. [P 2567i; P 257a] 


(b) Civil P. C. (1908), S. 48 — Subsequent 
application for execution for recovery of amount c 
which decree-holder had to refund is not one for 
revival or continuation of original execution 
proceeding. 

The subsequent application for execution for 
recovery of the amount which the decree-holder had 
to refund, is in substance a new application and not 
one for revival or continuation of the original exe- 
cution proceeding. The decree is fully satisfied and 
the original execution case is dismissed on full 
satisfaction. [P 2576] 

(c) Civil P. C. (1908), S. 48— Character of sub- 
sequent application different from that of previ- 
ous one — It is fresh application. 

Where the character of the subsequent applica- 
tion is different from that of the previous one, the 
later application cannot but be regarded as a fresh 
application: (’29) 16 A.I.R. 1929 P.C. 209, Rel. on. f 

(P 257c] 

In the first application the only prayer of the 
decree-holders was for attachment of the surplus 
sale proceeds, belonging to all the judgment-debtors 
and lying with the collector. In the second proceed- 
ing they sought to attach and sell certain immov- 
able properties which were owned by one of the 
judgment-debtors : 

Held that the subsequent application was a fresh 
one. [P 2576] 

Gopendra Nath Das and Biraj Mohan Roy — 

for Appellants. 

Ramaprosad Mukherjee , Jajneswar Majumdar 
and Mohit Kumar Chatter jee — 

for Respondents. 

JUDGMENT. — This appeal is on behalf of the 
decree-holder, and it is directed against an appellate 
order made by the District Judge of Nadia affirm- 9 
ing an order of the Munsif, First Court of that 
place, dismissing the appellants’ application for 
execution of a decree on the ground that it is barred 
under S.48 Civil P.C. The appellants decree-holders 
obtained a rent decree against respondents 1-4, and 
the predecessor-in-interest of respondent 5 for a 
sum of Rs. 1829 as. odd on 23rd March 1919. The 
judgment-debtors had, amongst other properties, a 
patni tenure which they held under Satyabala Dasi 
and others, and this patni was sold at the instance 
of the latter, for default in payment of patni rent, 
under Regn.8 of 1819 on 17th November 1919, just 
six days before the appellants obtained their decree. 
The patni was purchased at the regulation sale, by 
one Rakhal Das Tarafdar for Rs. 13,000 and alter 
meeting the patni rent due to the zemindar, a large 
sum of money still remained with the Collector as 
surplus sale proceeds. On 5th January 1920, the h 
appellants applied for execution of their rent decree 
against the judgment-debtors and in course of the 
execution proceedings, the surplus sale proceeds of 
the patni taluk lying with the Collector, were 
attached, and the entire decretal dues were satisfied 
from the same. The execution case started by the 
appellant was thus dismissed on full satisfaction on 
2nd March 1920 Subsequently, a darpatnidar under 
the judgment-debtors, instituted a suit to set aside 
the patni sale. This suit was decreed, and the 
patni sale was set aside on 8th January 1922. The 
auction purchaser then got back his purchase money 
from the zemindars by instituting a suit against 
them, and recovering a decree upon the same, and 
the zemindars in their turn sued the appellants for 
refund of the money taken away by them in execu- 
tion of their decree against the judgment-debtors. 
This suit was decreed by the trial Court on 13th 
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September 1929. There was an appeal to the Dis- 
trict Judge, against this decision and that being 
dismissed, a second appeal was taken to this Court, 
which was eventually dismissed on 14th November 
1935. The decree-holders being thus compelled to 
refund the whole amount which they h'ad taken in 
satisfaction of their decree filed the present appli- 
cation on 14th Noivember 1938, praying for revival 
of the original application for execution which was 
dismissed on 2nd March 1920, and for realisation 
of the decretal dues by attachment and sale of other 
properties belonging to some of the judgment-deb- 
tors. Both the Courts below refused to treat this 
application of the appellant as a continuation of 
their original application for execution, and they 
rejected it on the ground that any application for 
execution was now barred under S. 48 Civil P C 
It is the propriety of this view that has been chal- 
, lenged before us in this appeal. 

^ Mr. Das who appears for the appellants has con- 
tended before us that, as his clients are seeking 
execution in respect of the amount which they had 
to refund to the zemindars, under a decree obtained 
by the latter in a suit brought against them they 
are entitled under cl. (6) of Art. 182, Limitation Act 
to a period of three years from 14th November 1935 
when the decree was made by the final Court of appeal 
in the refund suit. The application for execution 
was therefore quite in time, and S. 48, Civil P. C. 
did not in any way affect or curtail the provision of 
Art. 182. It is also argued that in any event, the 
Courts below should have treated the present appli- 
cation as one in continuation or for revival of the 
former application for execution. So far as the first 
point is concerned, there is no doubt that the pre- 
sent case come3 within the wording of Art. 182, 
cl. (6), Limitation Act, which provides for execution 
of a decree in respect of any amount which was re- 
covered by the decree-holder by execution of his 
decree, but which ho was directed to refund later 
on by a decree passed in a suit for such refund. Tho 
period of three years mentioned under column (2) 
of the article is to begin in such cases from the 
date when the final decree is made in the suit for 
refund. Tho difficulty however is created by the 
fact that tho Legislature when it introduced the 
present cl. (6) in Art. 182, Limitation Act, did not 
alter the provision under column (1) of the article 
or that of S. 48, Civil I>. C. Article 182, Limitation 
Act, governs an application for execution of a decree 
or order of any civil Court which is not provided 
for by Art. .183, or S. 48, Civil P. C. Section 48, 
Civil I . C., imposes a restriction on the right of tho 
decree-holder, by fixing a maximum time for exe- 
cution, and by enacting that no order for execution 
shall be made upon an application presented after 
the expiry of 12 years from the date of the deoree 
or from the other dates specified in cl. (b) of the 
section. If 'a decree-holder has realised an amount 
of money by execution of his decree, but is compelled 

to refund that amount by a decree passed in a sub- 
sequent suit for refund, there is no doubt that ho 
\mI 1 bo entitled to take out execution forthis amount, 
if the application is presented within three years 
nom tho dato of tho final decree in the rofund suit 

tho V (iato :,V t | yC " rS - '.'T , not » lr ™<'y >•'»' 'Hit from 

the dato of tho original decree. The question, how- 
oyei is as to whether if 12 years lmd already ex- 
pned from tho date of tho original decree* tho 
doorre.holder will be still entitle, 1 to avail himself 
of the provision of Art. 182 (G), T, imitation Act. 
lie answer in our opinion should bo in the negative 
Under S 3, Limitation Act, every application 
made after the period prescribed by Sob. 1, Limit*. 


tion Act, shall be dismissed. Article 182 of SJoh. 1 
prescribes a period of three years beginning from * 
the dates specified in the various clauses, for an 
application for execution of a decree, which inter 
alia is not provided for by S. 48, Civil P. C. In a 
sense every application for execution is provided for 
under S. 48, Civil P. C., which prescribes a period 
of 12 years after which no such application could 
bo entertained by a Court. If we give this interpre- 
tation to these words in Art. 182 the result would be 
an absurdity, for the whole of the article would in 
that case be rendered inoperative and would not be 
applicable to any application for execution of a 
decree. The words should reasonably be construed 
to mean ‘‘not provided for as regards dismissal by 
S. 48, Civil P. C.” In other words execution can be 
allowed under Art. 182 only if it is not barred and 
liable to be dismissed under S. 48, Civil P. C. To 
quote the language of Ramesam J. in 45 Mod. 785,1 
“to an application for execution of adecree Art. 182 / 
has first to be applied and if it is found not wanting 
when tested by Art. 182, then S. 48, Civil P. C., 
operates as a further test.’* 

A point similar to the present was discussed in 
54 All. 6*22. 2 There a decree was amended under 
S. 152, Civil P. C., more than 12 years after the 
decree was passed; and within a year from the date 
of amendment the decree-holder presented his appli- 
cation for execution of the decree. Under Art. 182(4), 
Limitation Act, the period of three years would run 
from the date of amendment of the deoree, and the 
application was quite in time, if cl. (4) of Art. 182 
was applicable. It was held that Art. 182, Limita- 
tion Act, was subject to the provision of S. 48, Civil 
P. C., and as the execution of the decree was barred 
under tho latter section, cl. (4) of Art. 182, Limita- 
tion Act, could not be availed of by the decree- holder 
to get a starting point for limitation from tho date 9 
on which the amendment was made. This decision 
was followed by the Madras High Court in I. L. R. 
(1940) Mad. 349 8 and it was pointed out by K. 
Ayyangar J. that while the caso of an amendment 
was made and provided for by Art. 182, Limitation 
Act, it was significant that the language of S. 48, 
Civil P. C., had been left unaltered. It was there- 
fore a fair inference that the period of 12 years 
should bo counted from the date of the deoree ir- 
respective of any amendment that it might have 
undergone since. The same reasoning applies in 
respect to cl (6) of Art. 182, and if it was the inten- 
tion of tho Legislature to allow a decree-holder a 
period of three years from the date when tho decree 
for refund was subsequently passed against him, 
irrespective of tho faot that tho original deoree had 
then become barred under S. 48, Civil P. C., it 
would have made suitable alterations either in tho ^ 
language of S. 48, Civil P. C., or in that of Art. 182, 
Limitation Act, itself. Of courso it can bo argued 
that in ease of amendment of adecree if tho Amend- 
ment was not applied for or obtained within 12 
years, the decree-holder must bo to blame, and it is 
proper that he should suffer for his neglect and in- 
action. In a caso under cl. (6) on tho othor hand 
tho decree- holder may be entirely blameloss and tho 


1. (’22) 9 A.I.lt. 1922 
Mad. 785 : 43 M.L.J 
rajan. 


Mad. 268 : 70 I.C. 396 ; 45 
168, Subbarayan v. Nata- 


2. (’32) 19 A.I.R. 
All. 622 : 1932 A 
Singh. 


1932 All. 351 : 138 I.C. 93 : 54 
.L.J. 471, Faqir Chandv. Kundan 


3. (’40) 27 A.I.R. 1940 Mad. 127 : 1S7 I.C. 176 : 
I.Ti.R. (1940) Mad. 349: (1910) 1 M.L J.235 (F.B.), 
Kama Chandra Kao v. Parsuramayya* 
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refund order might be made after 12 years, without 
^ any fault on his part. The circumstances of the 
present case indicate that this might lead to hard- 
ship and injustice, and we are inclined to think that 
there is a definite lacuna in this respect in the 
present law. We are however bound to interpret the 
law as it stands, and, in view of the clear wording 
in Art. 182, Limitation Act, it is not possible for us 
to hold that cl. (6) of the Article could be availed 
of by a decree-holder, if his decree comes within the 
prohibition contained in S. 48, Civil P. C. This con- 
tention of Mr. Das must therefore fail. 

The second contention put forward by Mr. Das 
cannot also in our opinion succeed. There are two 
material reasons which stand in the way of our 
treating the present application, as one for revival 
or continuation of the original proceeding. In the 
first place, the earlier proceeding had finally termi- 
nated and had been disposed by a judicial order 
& passed on 2nd March 1920. It is not a case where 
execution proceedings were interrupted by reason of 
circumstances over which the decree-holder had no 
control, or an order of dismissal or striking off 
was made merely for administrative or statistical 
purposes. The decree was fully satisfied and the exe- 
cution case dismissed on full satisfaction. The pro- 
vision of cl. (6) of Art. 182 itself indicates, that the 
subsequent application for execution for recovery of 
the amount which the decree-holder had to refund, 
is in substance a new application. The other reason 
is that the present application cannot be said to be 
of the same nature as the previous one. As has been 
pointed out by the trial Judge, in the first applica- 
tion the only prayer of the decree-holders was for 
attachment of the surplus sale proceeds, belonging 
to all the judgment-debtors and lying with the col- 
lector. In the present proceeding they seek to attach 
0 and sell certain immovable properties which are 
owned by one of the judgment-debtors. Where the 
character of the subsequent application is different 
from that of the previous one, the later application 
cannot but be regarded as a fresh application : vide 
33 C. W. N. 977. 4 The result is that this appeal 
fails. We direct that each party would bear his own 
costs in all the Courts. 

K.S./R.K. Appeal dismissed. 

4. (’29) 16 A.I.R. 1929 P.C. 209 : 118 I.C. 268 : 33 

C.W.N. 977 (P.C.), Maharaj Bahadur Singh v. 

A. H. Forbes. 
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d 17. 

(’38) Rustomji, Page 1699 Pts. 4 and 5; Page 1701 
Pt. 3. 
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(’40) Chitaley, S. 48 Note 7 Pt. 6a. 

(’41) Mulla, Page 202 Note “Fresh application.” 
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Nasim Ali and Sen JJ. 

Girija Prasanna Deb Gupta — Plaintiff 

— Appellant 

v. 


N. M. Khan , Defendant 2 and others — 

Respondents. 

Appeal No. 936 of 1939, Decided on 23rd June 
1941, from appellate decree of District Judge, 
Tipperah at Comilla, D/- 23rd January 1939. 


(a) Civil P. C. (1908), O. 41, Rr. 33 and 4 — 
Word ‘parties’ in O. 41, R. 33 — Scope — Trial 
Court decreeing suit against B and dismissing 
it against A without costs — Appeal by B — While 
dismissing suit against B as well appellate 
Court can decree costs incurred by A in trial 
Court. 



Order 41, R. 33 authorises appellate Court to 
pass any decree which ought to have been passed 
by the trial Court. The word ‘parties’ in O. 41, 

R. 33 is wide enough to include persons who were 
parties to the suit in the trial Court but were not 
parties to the appeal. Consequently, where the trial 
Court dismisses the suit against one of the defen- 
dants A without awarding him any costs, the appel- 
late Court in the appeal by the other defendant B 
while dismissing the suit as against B as well can 
under O. 41, R. 33 decree costs incurred by A in 
the trial Court even if A did not file any appeal or 
cross-objection and was not party to the appeal. 
Order 41, R. 4 cannot apply to such a case as. it 
contemplates a case where the decree appealed 
from proceeds on any ground common to all the g 
defendants. [P 260/, g] 


(b) Civil P. C. (1908), O. 41, R. 33 and S. 35 
— Defendants filing joint memo of appeal - — 
Appeal allowed — Court cannot award separate 
sets of pleaders’ fee for appeal. 

Where the defendants file a joint memorandum 
of appeal from the decree passed against them in 
the trial Court, the appellate Court while allowing 
the appeal cannot award separate sets of pleaders* 
fee for appeal to each defendant. [P 2607i] 

(c) Civil P. C. (1908), O. 41, Rr. 4 and 33 — 
Trial Court’s decree against defendants A and 
B proceeding on common ground — Appeal by 
A alone — Appellate Court while dismissing suit 
against A can dismiss it with costs against B 
as well. 

Where the trial Court’s decree against defen- h 
dants A and B proceeds on a common ground and A 
alone appeals, the appellate Court while allowing 
the appeal and dismissing the suit against A can 
dismiss it with costs against B as well although he 
was not a party to the appeal. [P 2607i] 


S. M. Bose , Uemendra Kumar Das, Priya Nath 
Dutt , Shyama Charan Deb and Amarendra 
Mohan Moitra — for Appellant. 

E. G. Ormond and Amiruddin Ahmed\ and 
Tafazzal Ali and Imam Hossain Ghowdhury 
— for Respondents 1 to 3; and 5, respectively. 

JUDGMENT. — This is an appeal against the 
judgment and the decree of the District Judge of 
Comilla, dated 23rd January 1939 reversing the 
decision of the Subordinate Judge of Comilla, dated 
23rd June 1938. The suit out of which this appeal 
arises was instituted by the appellant against the 
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respondents for recovery of Rs. 2100 as damages. 
• The facts about which there is no dispute in this 
appeal, are these : 

(1) Defendant 2 was appointed Sub-Divisional 
Magistrate of Brahmanberia Sub-Division in the 
district of Tippera, in April 1934. At that time 
there was a fund known as MominFund which was 
being run by an unregistered society of which the 
successive Sub-Divisional Officers of Brahmanberia 
were Presidents. After defendant 2 came to Brah- 
manberia as Sub-Divisional Officer, this unregis- 
tered society was registered under the name and 
style of Co-operative Muslim Education Society 
Ltd., (hereinafter referred to as the Society). 
Defendant 2 was elected president of this Society. 
Defendant 3, a Deputy Magistrate, was the second 
officer of Brahmanberia at that time. He became a 
member of this Society. 

(2) There was a meeting of this society on 25th 
b May 1936. Defendant 2 presided over this meeting. 

At this meeting, a resolution (Ex. P 1) was passed 
for approaching the Brahmanberia Municipality for 
a suitable site for the construction of a Muslim 
Hall. In this resolution, no mention was made 
about any particular site. A copy of this resolution 
was forwarded to the Chairman of the Municipa- 
lity. On 30th May 1936, the Municipality passed a 
resolution (Ex. C) requesting the Secretary of the 
Society to supply necessary details as to specifica- 
tion etc., of the proposed building. On 2nd June 
1936, the Secretary of the Society wrote a letter 
(Ex. I) to the Municipality. In this letter two alter- 
native sites (50 x 25 cubits of land on the western 
bank of the Cutchery tank and 100 x 50 cubits of 
land in the southern bank of the Lokenath tank 
known as Silver Jubilee Park) were suggested. On 
4th June 1936, two petitions (Exs. 20 and 20A), 
c signed by a large number of rate payers of the Munici- 
pality protesting against the free gift of the land on 
the southern bank of the Lokenath tank were filed 
in the municipal office. On the next day, the letter 
of the Secretary of the Society was considered by 
the Municipality at a special meeting The Munici- 
pality refused the proposal for a free gift of any 
land to the Society on the ground that there was 
no provision in the Municipal Act for making a free 
gift. On the same date, six Commissioners sent a 
requisition (Ex. E) to the Chairman of tho Munici- 
pality to convene a special meeting immediately 
for considering the desirability of granting a piece 
of land measuring 100 x 50 cubits on the western 
portion of the southern bank of the Lokenath tank 
under a mokarari permanent lease at a nominal 
rent and without any solami for the' purpose of 
erecting a Muslim institute by the Society. On 
d 1 1 tli June 1936, tho Municipality by a resolution 
(Ex. 14A) agreed to grant a permanent mokarari 
lease to the Society at an annual rent of 1 annas 
without payment of any selami. 

(3) On the same day (11th June 1936) a suit was 
filed in the first Court of the Munsif at Brahman- 
beria, viz., Title Suit No. 153 of 1936 on behalf of 
the rate-payers of tho Municipality against tho 
Municipality and the Society for a declaration that 
the resolution granting lease to the Society was 
null and void and for an injunction restraining tho 
Society from raising any permanent structure on 
the land. On the next day, tho Munsif issued in- 
terim injunction. This injunction was served on 
the Secretary of tho Society on the morning of 
13tli June. 

(•1) On 17th June 1936, a criminal ease was filed 
in the Court of the Sub-Divisional Magistrate of 
JJrahmunbtrift by defendant 5 against the plaintiff 


A. I* Rt • 

and his younger brother on the allegation that 
defendant 5 paid Rs. 600 to the plaintiff on con- * • 
tract for sale of certain lands but the plaintiff and 
his brother denied receipt of the money and refused 
to execute the kobala. On that day defendant 2 
being out on tour defendant 3 heard the petition of 
complaint and summoned the plaintiff under S. 406, 
Penal Code, and fixed 24th J une 1936 for appear- 
ance of the plaintiff in Court. On 21st June 1936 
the plaintiff was served with summons. On 24th . 
June 1936 plaintiff appeared before defendant 2. On 
that day defendant 2 recorded the following order : 
“Accused appears. To furnish bail for Rs. 1000. In 
default to hajat till 9th July 1936. To 9th July 
1936 for evidence.” After the said order was passed, 

26 pleaders of the Brahmanberia Bar filed a bail 
bond on behalf of the plaintiff. This bail bond was 
sent to defendant 4 (the Court Sub-Inspector of 
Police) for enquiry and report about the fitness of 
the sureties. Defendant 4 thereupon asked for time / 
for enquiry. This prayer of defendant 4 was allowed 
by defendant 2. A pleader then moved defendant 2 
for the release of the plaintiff on bail. Defendant 2 
thereupon verbally ordered that he would release 
the plaintiff if the money be put in cash. There- 
after an application (Ex. 11) was filed before de- 
fendant 2 on behalf of the plaintiff for permission 
to deposit Rs. 1000 in cash. Defendant 2 thereupon 
passed the following order : “Let the money be 
deposited in the treasury during the usual hours of 
its transaction.” The money however was not 
deposited in the treasury on that date. Plaintiff 
was then put under handcuff and was sent to the 
local sub-jail. On the next day i. e. 25th June 
1936 two petitions were filed on behalf of the 
plaintiff (Exs. 12 and 13). There were two prayers 
in Ex. 12. The first prayer was for acceptance of 
the money in the treasury on that day and the ^ 
second prayer was for permission to deposit the 
money in the nezarat and for acceptance of the 
same by the Nazir. No order was passed on the 
first prayer and the second prayer was refused. 
The prayer in Ex. 13 was for a direction on the 
Court Sub-Inspector for expediting the enquiry and 
for early submission of report by him. The order 
passed by defendant 2 on that petition was “Court 
Sub-Inspector to report.” On 26th Juno 1936 the 
money was deposited and the plaintiff was released. • 
Tho Court Sub-Inspector defendant 4 also submitted 
his report (Ex. 32) on that date. 

(6) On 80th June 1936 the plaintiff filed an 
application (Ex. 22) before the District Magistrate 
of Tipperali for transfer of his case from tho file of 
defendant 2. Tho District Magistrate thereupon 
called for a report from the trying Magistrate 
(defendant 3). Defendant 3 thereupon submitted his A 
report (Ex. 23). The petition for transfer was heard 
on 14 tli July 1936. On 11th September 1936 the 
Public Prosecutor of Comilla filed an application 
(Ex. 24) for withdrawal of tho criminal case. The 
plaintiff was thereupon discharged under S. 494, 
Criminal P. C. 

(6) The plaintiff thereafter served notices on 
defendants 1 to 4 under S. SO. Civil P. C., and filed 
tho present suit on 25th November 1936. 

Plaintiff's case briefly stated is as follows f 
Defend. nt 2 as President of Muslim Co-operative 
Education Society and defendant 3 as a member 
thereof were anxious to utilise a portion of the 
Silver Jubilee Park for the purpose of constructing 
a Muslim Institute llall In pursuance of this 
desire, they caused the Society to move tho Munici- 
pality to make a free gift of a portion of this Park 
for the purpose of constructing the Muslim In- 
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stitute Hall. After the Municipality refused the 
4 request of the Society, defendants 2 and 3 threa- 
tened, coerced and brought undue pressure upon 
certain Hindu Commissioners of the Municipality 
who signed the requisition (Ex. E) with the result 
that the Municipality passed a resolution on 11th 
June 1936 granting a permanent mokarari lease of 
a site situated on the park. The plaintiff took a 
leading part both in respect of the petitions of 
protest and in the institution of Title Suit No. 153 
of 1936 in the first Court of the Munsif at Brah- 
manberia. Defendants 2 and 3 suspected that the 
plaintiff was responsible for the institution of the 
suit and were greatly displeased with the plaintiff. 
They therefore determined to harass the plaintiff 
and put him into trouble. In pursuance of this 
determination, they caused defendant 2 to file a 
false criminal case against the plaintiff on 17 th 
June 1936. Defendant 3 without due consideration 
b of the allegations made in the petition of complaint 
summoned the plaintiff under S. 406, Penal Code. 
The allegations in the petition of complaint were 
entirely false and baseless. Defendant 3 issued the 
process in consultation with and at the instance of 
defendant 2. It was not a bona fide order made in 
the exercise of defendant 3’s powers as a Magistrate 
and in exercise of his jurisdiction as such. The cri- 
minal proceedings against the plaintiff were con- 
ducted in camera and the plaintiff had no notice of 
them until 21st June when he was served with 
summons. Plaintiff appeared in Court of defen- 
dant 2 at 11 A. M. on 24th June 1936 with cash 
money ready. But his case was not called till 
12 A.M.on that date. The amount of bail demanded 
from the plaintiff was in excess of the amount 
which was the subject-matter of the criminal charge. 
The position of the plaintiff in life was well-known 
c to defendant 2 and in spite of that he passed the 
order that in default of bail the plaintiff would 
1 remain in Hazat till 9th July 1936. The pleaders 
who executed the bail bond are all respectable and 
leading members of the Brahmanberia Bar. Their 
position in life and solvency were known to defen- 
dant 2. In spite of that, defendant 2 directed the 
Court Sub-Inspector (defendant 4) to report as to 
the fitness of the sureties. Defendant 4 wanted time 
to hold local enquiries as to the fitness of the sure- 
ties, in consequence of a previous arrangement with 
defendant 2. As soon as defendant 2 passed a ver- 
bal order that if the money be put in cash plaintiff 
would be released immediately the cash money was 
tendered. This tender was made half an hour before 
3 P. M. that is within the hours of transaction at 
the treasury. Defendant 2 deliberately deferred 
passing orders regarding the acceptance of the 
d money tendered. He passed orders for deposit of the 
money in the treasury after 3 P. M. which was too 
late for deposit of money in the treasury. As a 
result of this delay in passing the order the money 
could not be deposited in the treasury on 24th June. 
According to a pre-arranged plan plaintiff was hand- 
cuffed and made to walk to the local sub-jail 
through crowded streets. He was confined in the 
sub-jail that night. 

An attempt was made on 24th June by a pleader 
on behalf of the plaintiff to obtain the signature of 
the plaintiff on a properly stamped vakalatnama. 
But this was not permitted by defendant 4. Another 
attempt was made at the sub-jail but this was also 
not successful. On 25th June plaintiff’s prayer for 
depositing the money with the Nazir of the Court 
or for accepting the bail bond filed on 24th June 
was refused without any reason. Defendants 2, 3 
and 4 caused illegal, wrongful and malicious deten- 


tion of the plaintiff from 24th June 1936 to 26th 
June 1936. This detention was responsible for e 
immense mental sufferings, agony, bodily pain, 
humiliation before the public, irreparable loss and 
injury to the good name and reputation of the 
plaintiff who is a pleader of 12 years standing 
practising at Brahmanberia, a landlord and is 
connected with several public institutions. After 
the plaintiff was discharged under S. 494, Criminal 
P. C., in spite of an order for refund of the cash 
deposit of Rs. 1000 made by the Additional Magis- 
trate on 11th September 1936, the money was not 
refunded until 21st September 1936. The acts and 
orders of defendants 2, 3 and 4 in setting up defen- 
dant 5 to file a false petition of complaint were 
illegal and mala fide and were done with the sole 
object of unnecessarily and unjustly harassing the 
plaintiff and lowering him in the eyes of the public. 
Defendants 2 and 3 acted beyond their judicial 
powers and in excess of their jurisdiction. Their / 
acts were a trespass upon the person and property 
of the plaintiff. Plaintiff was accordingly entitled 
to get Rs. 2100 as damages from the defendants. 
(Rs. 500 as compensation for wilful, wrongful and 
malicious prosecution, etc.^ and detention, Rs. 300 
as compensation for physical injury due to illegal 
handcuffing, Rs. 500 as compensation for loss of 
good name and reputation, Rs. 600 as compensation 
for mental agony, Rs. 200 as costs incurred by the 
plaintiff in defending the criminal case instituted 
against the plaintiff.) Written statements were 
filed by all the defendants. 

Defendant 1 the Secretary of State for India 
challenged the sufficiency and validity of the notice 
under S. 80, Civil P. C., pleaded the bar of limita- 
tion and denied liability for actions of defendants 2 
to 4 in the discharge of their duties. Defendant 5 
in his written statement said that the allegations in 9 
the petition of complaint filed by him against the 
plaintiff were all true and that he had reasonable 
and probable cause for filing the said criminal case. 
Defendants 2 and 3 pleaded that they did not set 
up defendant 5 to file the criminal case against the 
plaintiff that the suit was bad for multifariousness, 
that the claim against them was barred by limita- 
tion and that the Judicial Officers’ Protection Act 
was a bar to the maintainability of the suit against 
them. They also pleaded that the claim for damages 
was excessive. The defence of defendant 4 was that 
he had nothing to do with the starting of the cri- 
minal case and that everything he did was done by 
him bona fide in the discharge of his duties. The 
following issues were settled between the parties : 

1. Has the plaintiff cause of action for this suit? 

2. Is the suit bad for misjoinder of parties and 

causes of action? h 

3. Is the suit barred by limitation? 

4. Is the notice under S. 80, Civil P. C., a valid 
and sufficient notice? 

5. Is the Judicial Officers’ Protection Act a bar to 
the maintainability of the suit as against defen- 
dants 2, 3 and 4? 

6. Was the complaint against the plaintiff insti- 
tuted by the combined efforts of defendants 2, 3 and 
4? Was defendant 5 a mere tool in the hands of 
defendants 2, 3 and 4? Was the complaint false and 
malicious? 

7. Were the acts done and orders passed by defen- 
dants 2, 3 and 4 in connection with the prosecution 
and detention of the plaintiff in Hajat collusive, 
mala fide, illegal or in excess of their jurisdiction ? 

8. Were the acts done or orders passed by defen- 
dants 2, 3 and 4 done or passed with the object of 
harassing the plaintiff or lowering him in the esti- 
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mation of tlie public or to cow him down or to cause 
° him mental and physical pain ? Has the plaintiff 
been lowered in the estimation of the public or has 
he suffered mental and physical pain by reason of 
these acts and orders? 

9. Did defendants 2, 3 and 4 act as the agents of 
defendant 1? If not, is defendant 1 liable? 

10. What damages, if any, is the plaintiff entitled 
to recover and from which of the defendants? 

11. To what relief, if any, is the plaintiff 
entitled? 

At the time of the hearing of the suit, issue 2 and 
issue 9 (the claim against the Secretary of State for 
India) were not pressed. The Subordinate Judge 
answered issues 1 and 3 to 5 against the defendants. 
As regards issues 6, 7 and 8 the Subordinate Judge 
arrived at the following findings : (1) That there 
was a conspiracy among defendant 2 and the pro- 
minent members of the Co-operative Muslim Educa- 
b tion Society Ltd., including defendants 3 and 5 to 
put the plaintiff into trouble and that the criminal 
case brought by defendant 5 against the plaintiff 
was the result of that conspiracy. (2) That defen- 
dant 2 was the real complainant in the criminal 
case and that defendant 5 was the name lender. 

(3) That the criminal caso was false to the know- 
ledge of defendant 5 and that he had no reasonable 
and probable icause for filing the criminal case. (4) 
That defendant 4 was not in the conspiracy from 
the very beginning, that he was at best guilty of 
irregularities in the discharge of his duties and that 
he abused his powers only to please defendant 2. 

As regards issue 10, the finding of the Subordinate 
Judge was that plaintiff was entitled to recover 
R-. 2100 as damages against defendants 2, 3 and 5. 
The subordinate Judge accordingly dismissed the 
suit against defendants 1 and 4 without any costs 
c and passed a dccreo for Rs. 2100 as damages against 
defendants 2, 3 and 5 with costs. 

Only defendants 2 and 3 appealed to the District 
Judge. The learned District Judge has arrived at 
the following findings : (1) That the plaintiff in his 
plaint did not plead expressly and specifically con- 
spiracy among defendants 2 to 5. (2) That tlio suit 
was bad for multi fariousnoss, misjoinder of parties 
and causes of action. (3) That the notice under 
S. 80, Civil P. C., was inadequate and invalid in so 
far as the tort of malicious prosecution is concerned. 

(4) That defendants 2 and 3 had nothing to do with 
the filing of the criminal caso by defendant 5 against 
the plaintiff. (5) That the acts done and orders 
passed by defendants 2 and 3 in the criminal ease 
were lawful and were doneand made without malice 
and in good faith within the limits of the jurisdic- 
tion of these defendants ns Magistrates and conse- 

d qucntly these defendants were protected by the 
Judicial Officers’ Protection Act and S. 270, Govern- 
ment of India Act, 1935. (6) That defendant 4 did 
nothing to please defondant 2 and that he was not 
guilty of procrastination and delay in conducting 
his enquiry about the fitness of the sureties who 
executed the bail bond in thecriminal case. (7) That 
the plaintiff has failed to prove that defendant 5 
instituted the criminal caso without reasonable and 
probable cause. 

On these findings, the learned District Judge 
allowed the appeal of defendants 2 and 3 and dis- 
missed the suit against them with costs in both 
Courts. The learned District Judge dismissed the 
suit against defendant 5 with costs in the trial 
Court and awarded in favour of defendants 1 and 4 
their full costs in the trial Court under O. 41, R. 4 
and R. 33, Civil 1‘. C. The learned Judge further 
directed that each of the defendants would got a 


separate set of costs with a separate pleader's fee. 
Hence this appeal by the plaintiff. The learned e 
counsel on behalf of the appellant urged only the 
three grounds in support of this appeal, viz : (1) 
That the District Judge was in error in awarding 
costs incurred by defendants 1 and 4 in the trial 
Court. (2) That the District Judge was wrong in 
awarding two sets of pleaders’ fees to defendants 2 
and 3 for hearing of the appeal, and (3) that the 
District Judge should not have awarded costs to 
defendant 5 incurred by him in the trial Court. 

As regards the first point the contention of the 
learned counsel is that the District Judge had no 
jurisdiction to award costs incurred by defendants 1 
and 4 in the trial Court as they were not parties to 
the appeal. The District Judge apparently has 
passed the decree for costs in favour of defendants 1 
and 4 under O. 41, Rr. 4 and 33, Civil P. C. Order 41, 
R. 4 however contemplates where the decree appealed 

from proceeds on any ground common to all the * 
defendants. The suit was decreed against defen- 
dants 2, 3 and 5, but it was dismissed against 
defendants 1 and 4. The deoree against defendants 2, 

3 and 5 proceeded on a common ground. There was 
no deoree against defendants 1 and 4. The provi- 
sions of O. 41, R. 4 are therefore not applicable. 
Order 41, R. 33 of the Code however is in very wide 
terms. It lays down thus : 


“The appellate Court shall have power to pass 
any decree and make any order which ought to 
have been passed or made and to pass or make such 
further or other deoree or order os the case may 
require, and this power may bo exercised by the 
Court notwithstanding that the appeal is as to part 
only of the decree and may bo exercised in favour 
of all or any of t he respondents or parties although 
such respondents or parties may not have filed any 
appeal or objection.” 

This rule authorises appellate Court to pass any 
decree which ought to have beon passed by the trial 
Court. On the findings of the trial Judge there 
cannot he any doubt that defendants 1 and 4 
wore entitled to got their costs in the trial Court. 



The trial Judgo has given no reasons ns to why he 
did not award any costs in their favour. There 
cannot bo nny doubt therefore that the District 
Judgo bad power to decree costs inourrod by defen- 
dants 1 and 4 in the trial Court. It is true that 
these defendants did not file any appeal or cross- 
objection and they were not parties to the appeal 
before the District Judge. Rule 33 however lays 
down that the appellate Court can exercise its power 
in favour of any of the respondents or parties. The 
word ‘parties' is wide enough to include persons 
who were parties to the suit in the trial Court but 
wore not parties to the appeal. The District Judge " 
was therefore right in awarding costs incurred by 
defendants 1 and 4 in the trial Court. As regards 
the second point it appears that defendants 2 and 
3 jointly filed one memorandum of appeal. The 
learned Judge should not therefore have directed 
the plaintiff to pay to defendants 2 and 3 two sets 
of pleaders’ fee for the appeal before him. 

As regards the third point it appears that the 
decree of the trial Judge against defendants 2, 3 
and 5 proceeded on a common ground. The District 
Judge in view of his findings was within his power 
in dismissing the suit against defendant 5 with 
costs. The decree for costs in favour of defendant 


u,^ 1^ lie was not a part y to t he appeal finds sup- 
port from O. 41, R. 4 as well as from O. 41, R. 38, 
Civil l\ C. The result therefore is that this appeal 
is allowed in part. The decree of the District Judge 
is modified in tho manner indicated above. In the 
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memorandum of appeal to this Court about 34 
® grounds were taken but only three were pressed. The 
appeal has substantially failed. Respondents 1, 2 
and 3 will get one set of costs while respondent 5 
will get another set of costs from the appellant in 
this Court. 

G.N./R.K. Appeal partly allowed. 

Q' 

(a) (’*40) Chitaley, O. 41 R. 33, N. 6 Pt. 4 and 
N. 7 Pt. 1. 

(’41) Mulla, Page 1199 Pts. (1) and (m). 

(b) (’40) Chitaley, S. 35, N. 27 Pt. 1. 

(’41) Mulla, Page 151 Pt. (s). 

(c) (’40) Chitaley, O. 41 R. 4, N. 1 Pt. 3. 

(’41) Mulla, Page 1158 Pt. (r). 
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Natabar Sasmal and others — 

Appellants 

v. 

Krishna Chandra Bera and others — 

Respondents. 

Appeal No. 479 of 1938, Decided on 1st August 
1941, from appellate decree of Sub-Judge, second 
Court, Hooghly, D/- 5th August 1937. 

(a) Easement — Necessity — Water drained by 
khal— Silting of khal does not give rise to ease- 
ment of necessity. 

Where the claimants’ water used to be drained 
away by the khal, the mere silting up of the khal 
cannot give rise to an easement of necessity in 
c favour of the claimants, even if it be shown that 
they had no other means of outlet for this water. It 
is certainly up to them to have taken steps to keep 
the khal clear of silt. [P 262#] 

(b) Civil P. C. (1908), O. 1, R. 8— Inhabitants 
of group of villages restraining defendants from 
discharging rain water on plaintiffs’ lands — 
Defendants causing opening in bund construc- 
ted by plaintiffs — Representative suit held 
quite in order. 

A representative suit was commenced on behalf 
of the inhabitants of a group of four contiguous 
villages lying on the eastern side of a khal, flowing 
north to south to restrain the discharge of surplus 
rain water from the defendants’ mouza on the other 
side of the khal on and to the plaintiffs’ lands in 
these villages which were admittedly at a lower 
level. On their side of the khal, the plaintiffs had 
d constructed a bund or embankment to protect their 
lands from overflooding. The khal silted up, and 
this caused an obstruction of the defendants’ drain- 
age. The defendants caused an opening to be 
made in the plaintiffs bund in order to provide an 
outlet for their surplus water. The plaintiffs closed 
up the opening, and then instituted the suit asking 
for a declaration of their title and for a permanent 
injunction against the defendants : 

Held that the suit satisfied all the requirements 
of O. 1, R. 8. The cause of action was no doubt 
ultimately dependent on ownership of land, but 
merely because the lands threatened by the defen- 
dants’ action belonged to different owners, it could 
not be said that there was not such a community 
of interest among the plaintiffs in respect of the 
cause of action or the relief claimed as will support 
such a suit. A representative suit was quite in order 
in the circumstances of the case. [P 262h; P 263a] 
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(c) Civil P. C. (1908), O. 1, R. 8— Represen- 
tative suit — lOther persons having common e 
interests with defendant need not be joined 
directly or indirectly if they have not invaded 
plaintiffs’ rights. 

In a representative suit by plaintiffs, although 
other persons may have a common interest with 
the defendants, if such other persons have not in- 
vaded the plaintiffs’ rights the plaintiffs are not 
bound to proceed against them either by impleading 
them directly as defendants or by moulding the 
suit on a representative basis so as to include them 
in effect within its scope. [P 263a] 

(d) Easement — Natural right — Right of upper 
owner to flow water to and over lands of lower 
owner — Nature of such right explained — When 
it ceases or is suspended explained. 

Where the defendants’ lands are situated at a 
higher level, and the lands of the plaintiffs are con- / 
tiguous, the defendants as the upper proprietors 
would be entitled to demand as of right that water 
naturally rising in, or falling on, their lands and 
not passing in defined channels, shall be allowed by 
the plaintiffs as the proprietors of adjacent lower 
lands to run naturally thereto. The owner of a 
lower heritage cannot escape the burden of receiv- 
ing the water which falls from a piece of higher 
ground merely because the water flows across an 
intervening tenement belonging to another owner. 
Where, however, the upper and the lower lands are 
divided by a khal or watercourse which expressly 
serves as a defined channel for carrying off the sur- 
face water from the higher level, the existence of 
such a channel must imply in law a separation be- 
tween the lands on either side, and so long as the 
channel remains, there can be no question of the 
lower land owner receiving, or being obliged to 9 
receive, any water from the upper area. So long as 
the channel remains it is immaterial whether any 
pre-existing natural right is deemed to be extin- 
guished or merely to be held in abeyance. A right 
of an upper land owner to throw his surface water 
on to land at a lower level is a natural right, and 
not in the strict sense of the word an easement. It 
is a right which is not acquired, but is an incident 
of property owing its origin to the disposition and 
arrangements of nature. It is incapable, therefore, 
of being lost by non-user or extinguished perman- 
ently, and the maxim i( tantum prescription quan- 
tum possessum" has no application : (’32) 19 A.I.R. 
1932 P. C. 46, Rel. on. [P 263 d,e,f,g] 

The lower owner can, however, prescribe against 
such right by way of an adverse easement. The 
effect of the creation of such an adverse easement ^ 
is only to cause, during the period the easement 
right is operative, suspension of the natural right, 
not its complete extinction, and the natural right 
would accordingly revive on the extinction of the 
easement : (’36) 23 A. I. R. 1936 Rang. 282 and 
(’26) 13 A. I. R. 1926 Mad. 419 (F. B.), Rel. on. 

[P 263 h ; P 264a] 

Such a natural right, though not capable of being 
extinguished as such, may nevertheless be aban- 
doned. The abandonment may either be by express 
agreement between the owner of the dominant ianu 
and the owner of the servient land or may be im- 
plied from a long and continuous interruption on 
the part of the owner of the servient land submit- 
ted to by the owner of the dominant land : 7 W.R. 

498, Rel. on. [P 2646] 

The purposes for which, and the circumstances 
in which, the altered conditions are brought into 
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existence as well as the subsequent mode of user or 
® enjoyment will all have to be looked into; if, for in- 
stance, the khal is only an arrangement made by 
the “servient” owner in his own land for the recep- 
tion of the waters coming from above, this will not 
in fact constitute even a temporary interruption of 
the natural right. If, on the other hand, it should 
appear that the khal has been excavated by the 
“dominant” owner with the express idea of reliev- 
ing the lower land of the burden which rests on it 
by virtue of its natural position, this may well be 
regarded as a permanent abandonment of the na- 
tural right, and there can accordingly be no ques- 
tion of its revival at a later stage, merely because 
the khal no longer serves as a proper means of 
drainage. Though there is no express abandon- 
ment, still an abandonment may be inferred from 
the fact of long and continuous interruption of the 
natural right caused by the khal and submitted to 
& by the dominant owner. The natural right merely 
remains suspended so long as the easement remains 
operative by actual enjoyment. Where in addition 
to the khal the servient owner takes other mea- 
sures, such as putting up a bund or embankment, 
to obstruct the flow of the water from the higher 
level to his land, the adverse enjoyment may easily 
be supposed to continue even after the khal is silted 
up : Case law discussed. [P 26-lc, <2, e] 

(Lower owners were found to have acquired ease- 
ment right derogatory to the natural right of the 
upper owner, which was held not abandoned by 
lower owners.) [P 264 Ji] 

(e) Civil P. C. (1908), S. 100 — Inferences of 
fact cannot be interfered. 


The High Court is not justified in setting aside 
inferences of fact in second appeal particularly 
c when they are not shown to have been based on an 
incorrect application of any principles of law. 

[P 265a] 

Apurbadhan MuJcerjce — for Appellants. 

lliralal Chalcravarty and Mahendra Kr. Ghose 

— for Respondents. 

JUDGMENT. — This is an appeal on behalf of 
the defendants, and arises out of a representative 
suit commenced under the provisions of O. 1, R. 8, 
Civil P. C., on behalf of tho inhabitants of a group 
of four contiguous villages which may be collective- 
ly referred to as Bandipur. Theso villages lie on 
the eastern side of a khal, flowing north to south, 
and the object of tho suit is to restrain the dis- 
charge of surplus rain water from the defendants’ 
mouza, Bamunkhana on the other side of the khal 
on and to the plaintiffs’ lands in these villages 
d which are admittodly at a lower level. It is not 
known when, by whom and in what circumstances 
the khal was excavated, but it is not disputed that 
this served as a channel for draining off the sur- 
plus rain water from the defendants’ mouza. On 
their side of the khal, tho plain! ills had constructed 
a bund or embankment to protect tluir lands from 
o\cr-flooding. The khal finally discharged itself 
into a river called .llmmjhumi towards tho south 
through a sluice-gate which was located in mouza 
1 larisingpur. Latterly, the khal appears to have 
silted up, and presumably because this caused an 
obstruction ol the defendants’ drainage, the defen- 
dants, it is alleged, wrongfully caused an opening 
to be made on or about. 29th November 1938, in the 
plaintifls bund at a point “G” in order to provide 
an outlet for their surplus water. Tho plaintiffs 
closed up the opening, and then instituted the pre- 
sent suit, challenging what they regarded as an un- 


lawful invasion of their rights by the defendants. 
They asked for a declaration of their title and for a * 
permanent injunction against the defendants. The 
defence was that the people of Bamunkhana had " 
an indefeasible right to discharge their surplus 
water over the Bandipur lands through the opening 
in the plaintiffs’ bund, and the defendants sought 
to support this right on a variety of grounds. They 
claimed the right, in the first place, by prescrip- 
tion and immemorial user; secondly, as an ease- 
ment of necessity; and thirdly, as a natural right 
incident to their ownership of lands situated at a 
higher level. The learned Munsif of Arambagh 
who heard the suit in the first instance found 
against the defendants on the question of prescrip- 
tion and immemorial user, but held in their favour 
on the other two grounds, and in the result dis- 
missed the suit. On appeal, the learned Subordinate 
Judge of Hooghly reversed the decision, negativing 
the case of the defendants on all points. It is / 
against his judgment and decree that the present 
appeal has been preferred. 

In this Court, the arguments have centred mainly 
round the question of natural right claimed by the 
defendants. As regards their claim on the basis of 
a right acquired by prescription or immemorial 
user, no serious attempt has been made to challenge 
the findings of the lower appellate Court, and it 
must be held that the defendants have failed to 
establish this part of their case. Their case as re- 
gards an easement of necessity is equally untenable. 

As the learned Subordinate Judge points out, there 
had been some previous proceedings, culminating 
in a suit in 1932, between the inhabitants of 
Bamunkhana and those of another village south 
of Bandipur called Banharisingpur, in which the 
defendants had asserted a right to discharge their 
surplus rain water over the lands on the other side ^ 
of the khal, but this they had claimed to do 
through some openings in the bund at Banhari- 
singpur, and not through the present disputed 
opening at Bandipur. Further, having regard to 
the fact that the defendants* water used to be 
drained away by the khal, I do not think the mere 
silting up of tho khal could give rise to an ease- 
ment of necessity in favour of the defendants, even 
if it was shown that they had no other means of 
outlet for this water at present. It was certainly up 
to them to have taken stops to keep tho khal clear 
of silt. The learned Munsif seemed to think that 
the liability in this respect was that of the plain- 
tiffs, but this was based on a pure surmise on his 
part, unsupported by evidence, that the site of the 
khal was originally tho property of tho plaintiffs, 
and that the plaintiffs must have made this exca- 
vation to get their supply of earth for tho bund ^ 
they erected. The question of natural right remains, 
therefore, the main contention in tho appeal, but 
before dealing with this, it is necessary to dispose 
of certain preliminary points which were raised on 
behalf of the appellants. 

It was contended in tho first place that a repre- 
sentative suit of this nature was not maintainable. 

It is difficult, however, to appreciate the objection. 
The suit satisfies all the requirements of O. 1. R. 8, 
Civil P. C., and one fails to seo how any infirmity 
attaches to it by reason of its representative charac- 
ter. The causo of action is no doubt ultimately 
dependent on ownership of land, but merely because 
the lands which are alleged to be threatened by the 
defendant’s action belong to different owners, I do 
not think it can be said that there is not such a 
community of interest among the plaintiffs in res- 
pect of the cause of action or the relief claimed as 
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'will support such a suit. In my opinion, a repre- 
sentative suit is quite in order in the circumstances 


of the case. 

« It was next urged that as the plaintiffs were 
suing in a representative character, it was necessary 
for them to have sued the defendants also in a 
similar capacity. This argument is equally difficult 
to follow. It may be that there were other persons 
•having a common interest with the defendants, 
whether belonging to the defendants* mouza Bam- 
•unkhana or to any other mouza lying on the same 
side of the khal, but if such other persons had not 
invaded the plaintiffs* rights the plaintiffs were 
certainly not bound to proceed against them, either 
by impleading them directly as defendants or by 
moulding the suit on a representative basis so as 
to include them in effect within its scope. As it is 
any decree the plaintiffs might recover in the pre- 
sent suit would be binding only on those who have 
^ been joined as defendants, though so far as the 
plaintiffs are concerned, the decree would enure not 
only to their benefit, but also to the benefit of those 
whom they have sought to represent under the pro- 
visions of O. 1, R. 8. A further objection was raised 
on the ground that the suit was in essence one for 
a declaration that the defendants did not have the 
right they claimed, not a suit for declaration of the 
plaintiffs’ own rights. There is, in my opinion, no 
substance in this objection, which is really based on 
a misapprehension of the nature and scope of the 
suit. The plaintiffs* whole case was that the action 
of the defendants amounted to an interference with 
their lawful rights, and that is why they asked for 
a permanent injunction against the defendants. I 
do not think, therefore, that the suit could be held 
to be not maintainable as merely asking for a nega- 
^ tive declaration against the defendants. 

Turning now to the main question in the appeal, 
it will be seen that the particular kind of natural 
right which is claimed on behalf of the defendants 
in this case is the right which the owner of land at 
a higher level has against the owner of lower level 
land to discharge on it surface water from his tene- 
ment. The existence of such a right is now well 
established on authorities going back to the Sudder 
Dewani Adawalat: see, for instance, (1860) S. D. A. 
301 j 1 2 3 (1862) W. R. F. B. 22;2 20 W. R. 287; s 8 
Cal. 468; 4 5 * 12 Cal. 323;5 19 C. W.N. 54; 8 22 C.W.N. 
666. 7 It is a right which is supposed to arise by 
virtue of the relative situation of the two tenements, 


and is recognised as an inseparable incident of the 
ownership of land: it is analogous to an easement, 
and yet strictly not an easement: 49 Mad 441. 8 It 
is not disputed that the defendants’ lands are 
^ situated at a higher level, and there can be no doubt, 
therefore, that if the lands of the plaintiffs were 
contiguous, the defendants as the upper proprietors 


1. (1860) S. D. A. 301, Muthoora Mohan Mytee v. 
Mohendro Nath Paul. 

2. (1862) 1862 W.R.F.B. 22 (F.B.), Hameedunnissa 
v. Anund Moyee Dossee. 

3. (’73) 20 W. R. 287,Kopil Pooree v. Manik Sahoo. 

4. (’82) 8 Cal. 468 : 10 C. L. R. 396, Imam Ali v. 
Poresh Mandal. 

5. (’86) 12 Cal. 323, Abdul Hakim v. Gonesh Dutt. 
• 6 . (’15) 2 A. I. R. 1915 Cal. 486 : 27 I. C. 268 : 19 

C. W. N. 54, Ramadbin Singh v. Jadunandan. 

7. (’18) 5 A. I. R. 1918 Cal. 422 : 41 L C. 863 : 22 

C.W.N. 666, Kasiswar Mukherjee v. Jyoti Kumar 

Mukherjee. 

(’26) 13 A. I. R. 1926 Mad. 449 : 94 I. C. 677 : 
49 Mad. 441 : 50 M. L. J. 377 (F.B.), Sheik Hus- 
sain Sahib v. Subbayya. 


would be entitled to demand as of right that water 
naturally rising in, or falling on their lands and 
not passing in defined channels, shall be allowed by 
the plaintiffs as the proprietors of adjacent lower 
lands to run naturally thereto. 

The first question which arises in this case is 
whether and how far the interposition of the khal 
affected the position. It may be conceded that the 
owner of a lower heritage cannot escape the burden 
of receiving the water which falls from a piece of 
higher ground merely because the water flows 
across an intervening tenement belonging to another 
owner. There is here no real break caused in the 
contiguity of the lands by the fact of different 
ownership. It seems, however, to be quite a diffe- 
rent proposition where the upper and the lower 
lands are divided by a khal or watercourse which 
expressly serves as a defined channel for carrying 
off the surface water from the higher level. The / 
existence of such a channel must imply in law as it 
means in fact a separation between the lands on 
either side, and so long as the channel remains, 
there can obviously be no question of the lower land 
owner receiving, or being obliged to receive, any 
water from the upper area. So long as the channel 
remains, it seems indeed to be immaterial whether 
any pre-existing natural right is deemed to be extin- 
guished or merely to be held in abeyance. 

The position is, however, altered if and when the 
channel silts up and the water can no longer be dis- 
posed of that way. The question will then arise, 
assuming that a natural right existed from before, 
whether the change in the physical condition of the 
channel will revive such right, and this in turn will 
depend on whether during the period the channel 
continues functioning, the natural right also con- g 
tinues, though suspended for the time being. As has 
been already indicated, it is now well settled that a 
right of the kind we are considering, that of an 
upper land owner to throw his surface water on to 
land at a lower level, is a natural right, and not in 
the strict sense of the word an easement. In other 
words, it is a right which is not acquired, but is an 
incident of property owing its origin to the disposi- 
tion and arrangements of nature. It is incapable, 
therefore, of being lost by non-user or extinguished 
permanently, and the maxim “ tantum -prescriptum 
qxiantum possessuvi ” has no application: see 59 I. A. 
56 9 at p. 65; and Mitra’s Limitation and Prescrip- 
tion, Edn. 6, Yol. 1, pages 463 to 467. 

Such a right may, however, be subject to restric- 
tions by way of easements, as is in fact expressly 
recognized by sub-s. (b) and illus. (i) of S. 7, Ease- ^ 
ments Act (Act 5 of 1882). Thus it has been held in 
14 Rang. 544, 10 that though every land owner has 
a natural right to deal with his surface-drainage 
water as he pleases, and can let it find its way by 
gravitation to his neighbour’s land, if that is at a 
lower level than his own land, nevertheless the 
owner of the lower land may acquire by prescrip- 
tion, as an easement restricting this natural right, 
the right to throw water back to the land at a higher 
level. This decision is not really inconsistent with 
that of the Madras Full Bench in 49 Mad. 441, 8 
where, overruling an earlier decision in 29 Mad 

9. (’32) 19 A.I.R. 1932 P. C. 46 : 136 I. C. 413: 55 

Mad. 268 : 59 I. A. 56 (P.C.), Secretary of State v. 

Subbarayudu. 

10. (’36) 23 A.I.R. 1936 Rang. 282 : 163 I C. 453 : 

14 Rang. 544, U Po Thet v. Chettyar Firm. 
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539, 11 the Court held that an owner of land on a 
lower level to which surface-water from adjacent 
land on a higher level naturally flows is not entitled 
to deal with his land in such a way as to obstruct 
the flow of water from the higher land. The very 
fact that the lower owner could not legally so inter- 
fere with the natural right of the upper owner 
would indeed go to show that he could prescribe 
against such right by way of an adverse easement. 

The effect of the creation of such an adverse 
easement could of course only be to cause, during 
the period the easement right is operative, suspend 
sion of the natural right, not its complete extinc- 
tion, and the natural right would accordingly revive 
on the extinction of the easement. It is further to 
be observed that such a natural right, though not 
capable of being extinguished as such, may, never- 
theless be abandoned. This was in fact expressly 
held by Mark by J. in 7 W.R. 498,13 where he point- 
b ed out that the abandonment may either be by ex- 
press agreement between the owner of the dominant 
land (i. e., the land which derives benefit from the 
exercise of the right) and the owner of the servient 
land (i. 6. # the land which has to suffer the exercise 
of the right), or may be implied from a long and 
continuous interruption on the part of the owner of 
the servient land submitted to by the owner of the 
dominant land. 

The position consequently seems to be that these 
natural rights and liabilities may be altered by con- 
tract or grant, express or implied, as well'as by 
enjoyment of an adverse easement obstructing the 
flow of the water from the higher to the Tower 
ground. It follows, therefore, that if any artificial 
alteration is made in the configuration or disposi- 
tion of the lands or any conditions are otherwise 
created affecting the exercise by the upper owner of 
c his natural right to discharge his surface water to 
the lower level, such as by excavating a khal or 
channel between the two tenements, then this fact 
alone will not be sufficient todetermine whether the 
natural right is thereby merely suspended for the 
time being or finally extinguished. The purposes for 
which, and the circumstances in which, the altered 
conditions are brought into existence as well as tho 

subsequent mode of user or onjoyment will all have 
to be looked into. 


If, for instance, tho khal (to take tho illustration 
which is apposito in tho present case) appears to be 
only an arrangement made by tho "servient” owner 
in his own land for tho reception of the waters com- 
ing from above, this will not in fact constitute oven 
a temporary interruption of the natural right, but 
will really be one mode of submitting to tho exercise 
ot such right. As tho Tull Bench points out in tho 
Madras case already referred to, -iff Mad. i 1 at 
p. doO, the lower owner is always at liberty to make 
any alterations lie prolers in his land for carrying 

° , 1 , Wfttep fl ' OI » llis neighbour’s land. If, on the 
other hand, it should appear that the khal has been 
excavated by the "dominant” owner with the ex- 
press idea of relieving the lower land of tho burden 
which rests on it by virtue of its na.ural position, this 
limy well be regarded as a permanent, abandonment 
o the natural right, ami there can accordingly be no 
question of its revival at a later stage, merely be- 
cause the khal no longer serves as a proper means of 
urn mage. It may also well be that though there is 

M:. 539 : 10 M. B. J. 582 : 1 M.B.T. 

Mahamahopadhyaya Uanga Chariar v. Muni- 
etpal Council of Kumbakonam. 

2. (’0/) 7 \Y. K. 198, Khetturnath Chose v. Pro- 
Hunno Chose. 


no express abandonment, still an abandonment may 
be inferred from the fact of loDg and continuous G 
interruption of the natural right caused by the khal 
and submitted to by the dominant owner. The facts, 
again, show that the khal is only such interruption 
of the natural right on the part of the owner of the 
servient land as to constitute no more than an ad- 
verse easement, in which case of course the natural 
right merely remains suspended so long as the ease- 
ment remains operative by actual enjoyment. Where 
in addition to the khal the servient owner takes 
other measures, such as putting up a bund or em- 
bankment, to obstruct the How of the water from 
the higher level to his land, the adverse enjoyment 

may easily be supposed to continue even after the 
khal is silted up. 

Now, the question as to the true effect of a change 
in the original disposition of the lands resulting in 
a diversion of the natural flow of the surface water 
from the higher tenement to the lower, whether it / 
amounts to an abandonment of the natural right of 
the superior owner, or merely operates as a tempor- 
ary suspension of the natural right by adverse enjoy- 
ment on the part of the inferior owner, or whether, 
on the other hand, it is only an alternative mode 
adopted or accepted by the inferior owner himself of 
discharging the burden whioh naturally rests on his 
land, constituting thereby a recognition of the con- 
tinuance of the natural right, is obviously a question 
of fact which must depend on the particular cir- 
cumstances of any given case, to be decided no doubt 
in accordance with the established principles of law. 

It is impossible to draw any a priori conclusions 
from the mere fact of the altered conditions. 

Such, then, being tho position, it should not be 
difficult fo dispose of the present appeal on the 
findings of the learned Subordinate Judge on the 
facts of the case. These findings, in my opinion, 0 
show n correct appreciation of the legal principles 
applicable. As tho learned Judge points out, there 
is no evidence to show when, how or in what cir- 
cumstances the khal between tho plaintiffs’ and tho 
defendants’ villages came into existence, but from 
the local features and other circumstances he holds 
that it was excavated for tho purpose of serving 
and did serve, as a defined channel for thedrainage 
of the water from tho defendants’ village on the 
higher level. He finds further that with the ex- 
cavation of this artificial channel there resulted an 
abandonmentofany natural right whioh tho owners 
of tho higher lands might have had to discharge 
their waters over tho plaintiffs’ mouzas, and he 
expressly refers to tho decision in 7 \\\ R. 49 s 12 
Such abandonment, according to the learned* Judge 
was the result of an agreement between the owners 
on either side, and in support of this conclusion he & 
refors to the fact, among others, that the people in 
tho eastern (or tho plaintiffs’) villages erected a 
bund on their side of the khal and took other order- 
with their lands which they would not otherwise 
have done. In any case, he points out that the khal 
did operate as an interruption to the exercise of 
the natural right which the defendants claimed, 
and tho interruption was so long and continuous 
that an abandonment could be inferred. Finally, 
the lea ruod Judge holds t hat 011 the facts the owners 
of the lower lands may be supposed to have acquired 
b\ preset iption a right of easement in derogation of 
tho defendants’ natural right, as in the Rangoon 
case in I t Rang. 5-14, 10 which ho cites. There had 
certainly been no abandonment of such easement 
light on the part of tho lower owners. 

On these findings, there can l>e really no answer 
to the plaintiffs’ claim even if the existence of a 
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previous natural right be assumed in favour of the 
a defendants. In the circumstances referred to, the 
silting up of the khal could not possibly revive such 
right. The learned advocate for the appellants 
strenuously sought to challenge these findings as 
mere inferences of the learned Subordinate Judge 
which he was not properly entitled to draw, but, in 
my opinion, they are inferences of fact, which I 
should not be justified in setting aside in second 
appeal, and in any case they are not shown to have 
been based on an incorrect application of any prin- 
ciples of law. The result is that the judgment and 
decree of the learned Subordinate Judge must be 
affirmed, and this appeal dismissed with costs. 
Leave to appeal under Cl. 15, Letters Patent, is 
granted. 

R.K. Appeal dismissed. 

Q # p Q 

h (b) (’40) Chitaley, O. 1 B. 8 N. 8. 

(*41) Mulla, Page 506 Note : “Same interest.” 

(c) (’40) Chitaley, 0.1R.8 N. 14. 

(’41) Mulla, Page 509 Note : “May be sued.” 

(e) (’40) Chitaley, Ss. 100 and 101 N. 52, Pts. 1 
and 2. 

(’41) Mulla, Page 367 Pt. (g). 

Limitation Act — 

(d) (’42) Chitaley, S. 2 (5) N. 2, Pt. 2 ; S. 26 
Notes 3 and 13. 

(’38) Rustomji, Page 495 Note : “As of Right.” 
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c Umakanta Bhattacherjee — Plaintiff 
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Bedbati Debi w/o Rajani Kanta Chou- 
dhury and another — Defendants 

— Respondents. 

Appeal No. 1094 of 1938, Decided on 11th August 
1941, from appellate decree of Dist. Judge, Mur- 
shidabad, D/- 25th March 1938. 

•Hindu law — Dayabhaga School — Succession 
— Married daughter though past child-bearing 
age — Her husband willing and competent to 
adopt during life time of her father and actually 
adopting shortly after his death — She comes 
within expression married daughter likely to 
n have son and is entitled to succeed in prefer- 
ence to brother’s son. 

The expression “daughter’s son” as used by the 
Dayabhaga includes the adopted son of the daugh- 
ter : Case law rej erred. [P 267g] 

As an adopted son confers the same amount of 
spiritual benefit on his adopted mother’s father as 
• a natural born son, the possibility of having an 
adopted son must be deemed to be equally effica- 
cious from the spiritual point of view as the likeli- 
hood of having male issue in the ordinary way. 
Therefore, where a married daughter, though past 
child-bearing age, is in existence and her husband 
is willing and competent to adopt a son during the 
life time of her father and actually adopts after his 
death, she comes within the expression of a mar- 
ried daughter likely to have a son and is entitled 
to succeed her father in preference to a brother’s 
eon. [P 268a,6,c,d] 


Panchanon Ghose and Amarendra Narain 
Bagchi — for Appellant. e 

Rama Prosad Mukherjee and Binayak Nath 
Banerjee — for Respondents. 

B. K. MUKHERJEA J. — This appeal raises 
an interesting point of law relating to the succes- 
sion of a married daughter to the property of her 
father under the Dayabhaga School of Hindu law. 
The properties in suit belonged admittedly to one 
Ganga Gobinda Bhattacherjee who died in 1286 
B. S., leaving behind him his widow Nritya Kali 
and three daughters, to wit, Bedbati, Ramrangini 
and Girijabala. Nrityakali succeeded to the estate 
of her husband and enjoyed it in the limited in- 
terest of a Hindu widow till her death on 21st 
Baisakh, 1342 B. S. At the time of her death, two 
of her daughters Ramrangini and Girijabala were 
childless widows, and the only surviving married 
daughter was Bedbati, though she had no male j 
issue. The only child of Bedbati was a daughter 
named Binapani who had a son named Sudhir, 
and Sudhir’s son, Tarun Kumar was adopted as a 
son by Bedbati and her husband sometime after 
Nritykali’s death. Umakanta, the plaintiff, is a 
son of a brother of Ganga Gobinda, and he com- 
menced the present suit for recovery of possession 
of the properties left by Ganga Gobinda on the 
allegation that he was the nearest heir of the latter 
at the time of Nrityakali’s death. So far as Ram- 
rangini and Girijabala are concerned, it was not 
disputed that being childless and widowed daugh- 
ters, they could not inherit the property of their 
father, and they themselves did not lay any claim 
to the same. As regards Bedbati, the case of the 
plaintiff was that although she was a married 
daughter, she, having neither any son nor the pos- 
sibility of having a son in future, was excluded 9 
from inheritance under the Dayabhaga School of 
Hindu law. As Bedbati alone got her name regis- 
tered in respect of the properties left by ber father 
under the Land Registration Act, the suit was ins- 
tituted against her as the principal defendant, the 
only other defendant being Tarun Kumar, the boy 
whom Bedbati and her husband had purported to 
adopt. 

It may be stated here that Bedbati, defendant 1, 
was 62 years of age at the time when Nrityakali 
died, and it was practically conceded at the time 
of the trial that she was past child-bearing age 
at the time. The whole controversy centred round 
the point as to whether she could still be regarded 
as a married daughter, with the possibility of hav- 
ing a son, by reason of the fact that her husband 
was willing to adopt a son even during the life time 
of Nrityakali, and in fact a son was actually j L 
adopted by him shortly after her death. The trial 
Court decided this point in favour of the plaintiff 
and against defendant 1, and held that the likeli- 
hood of adopting a son was not the same thing as 
the possibility of having male issue as contemplated 
by the Dayabhaga. In this view of the case, the 
plaintiff who was a nephew of Ganga Gobinda was 
declared to be the heir to the estate of the latter in 
preference to defendant 1 and the suit was decreed. 

On appeal, the Disirict Judge of Murshidabad re- 
versed the decision of the trial Court and dismissed 
the plaintiff’s suit, being of opinion that a married 
daughter who was capable of adopting a son was 
not excluded from inheritance under the Daya- 
bhaga law. It is the propriety of this view that 
has been challenged before us in this appeal. To 
determine this question, it would be necessary for 
us first of all to look to the passages in the Daya- 


A. I. R. 


2G6 Calcutta Umakanta v. Bedbati Debi (B. K. Mukherjea J.) 


a bhaga bearing on the point. The rights of succes- 
sion of the daughter and the daughter’s son are 
discussed in Chap. 11, S. 2 of the Dayabhaga. 
The relevant passages may be set out as follows : 

V. 1. The daughter’s right of succession on 
failure of the wife is declared. On that subject 
Manu and Narada say : “The son of a man is even 
a ' himself; and the daughter is equal to the son : 
how, then, can any other inherit his property not- 
withstanding the survival of her, who is as it were 
himself ? Narada particularizes the daughter as 
inheriting in right of her continuing the line of 
succession : ‘On failure of male issue, the daughter 
inherits, for she is equally a cause of perpetuating 
the race; since both the son and daughter are the 
means of prolonging the father’s line.’ The author 
states the circumstance of her continuing the line 
as a reason of the daughter’s succession : and the 
k line of descendants here intends such descendants 
as present funeral oblations; for one, who is not an 
offerer of oblations, confers no benefits, and conse- 
quently differs in no respect from the offspring of a 
stranger or no offspring at all. 

V. 2. It is the daughter’s son, who is the giver of 
a funeral oblation, not his son; nor the daughter’s 
daughter : for the funeral oblation ceases with 
him. 

V. 3. Therefore the doctrine should be respected, 
which Dicshita maintains; namely, that a daughter 
who is mother of male issue or who is likely to 
become so, is competent to inherit, not one who is a 
widow, or is barren, or fails in bringing male issues 
as bearing none but daughters, or from some other 
cause. 

V. 4. Here again, the unmarried daughter is in 
the first place sole heiress of her father’s property 


V. 6. This is proper; for, should the maiden 
arrive at puberty unmarried, through poverty, her 
father and the rest would fall to a region of 
punishment, as declared by holy writ. 

* * * * 


d 


V. 8. But if there be no maiden daughter, the 
succession devolves on her who has, and on her 
who is likely to have, male issue.” 

It would be clear from these passages that though 
the heritable rights of the daughter, or for the 
matter of that, of all female heirs, are said to 
follow from express texts, yet here also Jimuta 
\ ahana lays stress on the doctrine of spiritual 
benefit. In the text of Narada quoted in the first 
verse the reason assigned for daughter’s succession 
is that she is a cause of perpetuating the race. 
According to Jimuta Vuliann, the line of descen- 
dants spoken of in this passage refers to such des- 
cendants as are capable of conferring spiritual 
benefit, for such descendants as oiler no oblation do 
not in any way differ from strangers. It is because 
of incapacity to confer spiritual benefit that a 
daughter’*; son’s son or a daughter’s daughter is 
not entitled lo inherit. A 'spiritual reason, though 
of a different character is put forward for giving 
preference to a maiden daughter; and among 
married daughters, those who have or are likely to 
have male is<ue are only entitled to succeed, barren 
and widowed daughters and those who have given 
birt h to daughters alone being excluded on the ground 
that they neither have nor are likely to have male 
is ue who can confer spiritual benefit on the propo- 
siius. In verse 10 of this section, it is expressly said 
that a married daughter, who was not appointed, 
confers h\-v benefit on her father than the son and 


the rest and is of benefit by means only of her son* 
it is proper, therefore, that she should succeed only*, * 
on failure of other heirs down to the unmarried* 
daughter. 

Another thing that is to be noticed in this con- 
nexion is that in order to entitle a married daughter 
to succeed, it is enough, according to the Dayabhaga 
that she has the merest possibility of having a 
male child. A daughter endowed with a son ( putra- 
bati) and one who has the possibility of getting a 
son ( sambhavit-putra) are placed exactly on the 
same footing, and no preference is given to a 
daughter having a male child already over another 
who has only the chance of getting one. As Jimnta 
Yahana expressly says in verse 11 of the section, 
this would not be proper, for the son of the latter 
born subsequently might in this manner be exclu- 
ded from inheritance. The idea of the commentator 
thus seems to be that it is eminently desirable that 
a daughter’s son should succeed in preference to * 
remoter heirs. If there is a married daughter who 
is likely to get a son, such daughter would get the 
property, so that the daughter’s son may come 
after her death. If no son is actually born to the 
daughter, the rights of the remoter heirs to come 
after the death of the daughter would not be 
affected. 

Mr. Panchanon Ghose who has appeared for the 
appellant has argued before us that the word 'putra' 
(son) in the expression “having or likely to have a 
son” {" putrabati" and ‘ * sambhabita-putra") as 
used by the Dayabhaga means and refers to the 
natural born son and not to the adopted son. This 
is supported, he says, by the text quoted above, 
which excludes from inheritance widowed and barren 
daughters and those who give birth to daughters 
only. If the word * putra ’ includes an adopted son 
also, there is no reason why a barren daughter or ® 
one who has given birth to daughters only, should 
he excluded for they or their husbands might be 
quite capable of adopting a son and thus remove the 
bar that stands in the way of their succeeding to 
the estate of the father. 

The point is not certainly free from difficulty, 
and one can feel a reasonable doubt as to whether 
Jimuta Yahana had really in mind the adopted son 
of a daughter when he was discussing the heritable 
rights either of the daughter or of the daughter’s 
son. The Hindu Smriti writers, ns is well-known, 
divide the twelve kinds of sons into two sets of six, 
of whom the first six succeed to the father as well 
as to all other kinsmen or members of the Gotra, 
while the second six inherit the property of the 
father alone. Some of the law-givers place the 
adopted son under the first category, but many 
others would include him under the second. Jimuta ^ 
Yahana refers in this connexion to a text of Devala 
and says as follows : 

“In a partition among sons of the wife and the 
rest with a true legitimate son, such of them, as 
are of the same class with the (adoptive) father and 
superior by tribe to the true son, whether they be 
sons of an appointed daughter, or issue of the wife, 
or offspring of an unmarried damsel, or secretly 
produced, or abandoned (by the natural parents) or 
received with a bride, or born of a twice married 
woman, or given, or self given, or made or brought, 
shall he entitled to the third part of the share of a 
true son. So Devala, after having described the 
twelve sons, expressly declares, ‘These twelve sons 
have been propounded for the purpose of offspring: 
being sons begotten by a man himself, or procreated 
hv another man, or received for adoption, or volun- 
tarily given. Among these, the first six arc heirs of 
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kinsmen, and the other six inherit only from the 
a father.” 

“The true legitimate son and the rest, to the 
number of six, are not only heirs of kinsmen; that 
is of Sapindas and other relations. The others are 
successors of their (adoptive) father but not heirs 
of collateral relations.” See Dayabhaga Chap. X, 
V. 7 and V. 8. 

There is weighty opinion in favour of the view 
that Jimuta Vahana following Devala has placed 
the adopted son in the lower sub-division of sons, 
and an adopted son according to him cannot succeed 
to anybody else but his own adoptive father This 
is the view taken by Mr. Golap Chandra Sarcar 
Sastri in his Tagore Lectures on the Law of Adop- 
tion, and, in fact, if we look to the enumeration of 
sons in Verse (7) quoted above the adopted comes 
undoubtedly after the first six. This opinion found 
expression in an early decision of this Court in 
* (1864) W. R. F. B. 121,1 where it was held by three 
Judges of this Court that an adopted son cannot 
succeed to the estate of the adoptive maternal 
grandfather. If this was the proper view, we would 
have no hesitation in holding that Jimuta Vahana 
had not in mind the adopted son of a daughter, 
when he was laying down the rights of inheritance 
of the daughter or of the daughter’s son. Accord- 
ing to this view, the adopted son of a daughter 
could not succeed to the property of the adoptive 
maternal grandfather at all, and a fortiori by such 
-a son the daughter could not rank as ‘ 'putrabati ’ 
•or endowed with son. The difficulty, however, is 
created by the way in which the law on this point 
has been shaped by judicial decisions. In 6 Cal. 
256 1 2 it was expressly held by a Full Bench of this 
Court that an adopted son takes by inheritance 
from the relatives of his adoptive mother in the 
same way as a legitimate son, and (1864) W. R. 
F. B. 121,1 was overruled. Mitter J. who delivered 
the judgment of the Full Bench referred to in this 
connexion to various texts in Dattaka Mimansa and 
Dattaka Chandrika which would go to show that 
the adopted son confers the same spiritual benefit 
upon the relations of his adoptive mother as a 
legitimate son does. A text of Nanda Pandita which 
was referred to in the judgment stands as follows : 

“The forefathers of the adoptive mother only 
are also the maternal grandsires of sons given and 
the rest, for the rule regarding the paternal is 
equally applicable to the maternal grandsires (of 
adopted sons)” Dattaka Mimansa, S. 6, p. 50. 

The author of Dattaka Chandrika likewise says : 

“But the absolutely adopted son presents obla- 
tions to the father, and the other ancestors, of his 
adoptive mother only” (S. 3, p. 17). 

^ As the adopted son confers the same spiritual 
benefit as the natural born son — and according to 
the Dayabhaga, the law of inheritance is based 
substantially upon the doctrine of spiritual benefit, 
— and as an adopted son is cut off from the inherit- 
ance of the relatives of his original mother, it 
would accord with the dictates of natural justice 
and equity that he should have the same heritable 
capacity as the legitimate son. Both in this case 
and in the earlier case in 5 Cal. 615, 3 Mitter J. 
refuted the view that according to Dayabhaga an 
adopted son occupies an inferior position in the 

1. (1864) 1864 W.R. F.B. 121(F.B.), Morun Moyee 
v. Bejoy Krishna. 

2. (’80) 6 Cal. 256 : 7 C. L. R. 145 (F. B.) Uma 
• Sunker v. Kali Komul. 

3. (’80) 5 Cal. 615, Puddo Kumari Debee v. Juggut 

Kishore Acharjee. 


scale of sons and can succeed to none else but the 
adoptive father.' The relevant passage in his judg- e 
ment in 5 Cal. 615 3 stands as follows : 

‘‘The author of the Dayabhaga deduces his con- 
clusion in verse 8 from Devala’s text referred to in 
verse 7. But it is not correct to say that Devala’s 
text places the ‘son given’ within the class of sons 
who are not heirs of kinsmen. Devala’s text is not 
before us and it may be that, in reciting the twelve 
descriptions of sons, he followed the order given in 
verse 7, because we find that the same text, which 
is referred to in the Dattaka Chandrika and Dattaka 
Mimansa and Colebrook’s Digest, recites the sons 
in the same order. But the text, after reciting them 
in that order, classifies them thus namely : (1) son 
begotten by a man himself, (2) or procreated by 
another, (3) or received (4) or voluntarily given. 
After having classified them in this manner, the 
text goes on to say : ‘Among these the first six are 
heirs of kinsmen etc.* / 

It seems to me to be reasonable to hold that the 
phrase ‘first six’ here refers to the first six accord- 
ing to the classification immediately preceding, and 
not the first six according to the recital of the 
different descriptions of sons given in an earlier 
portion of the text. In a note by Srikrishna Tarka- 
lankar, the order, which the different descriptions 
of sons occupy according to the aforesaid classifica- 
tion, is given, and it appears from it that the 
adopted son falls within the first six.” 

The decision in 6 Cal. 256 2 was affirmed by the 
Judioial Committee in 10 1. A. 138, 4 and it can now 
be taken to be settled law that an adopted son has the 
same rights in the family of adoption as a natural 
born son except in the particular instances which 
are specifically mentioned by the Dattaka Mimansa 
and the Dattaka Chandrika : vide also the case in 
43 I.A. 56. 6 We must accept the position therefore 0 
that the expression ‘daughter’s son’ as used by the 
Dayabhaga includes the adopted son of the 
daughter. Suppose, now a man dies leaving behind 
him a married daughter and a son adopted by the 
latter. Can the married daughter be regarded as 
‘ putrabati ’ in order to entitle her to succeed to 
the property of her father ? In our opinion, the 
answer must be in the affirmative. We cannot 
agree with Mr. Ghose that in such circumstances 
the daughter would be excluded as she has not got 
a son of her own, and the inheritance would devolve 
upon the adopted son of the daughter as the next 
heir of the maternal grandfather. To adopt such a 
view would be to give an adopted son preference 
over the natural born son. In 33 Cal. 947,° which 
was decided by a Bench of five Judges of this Court, 
Maclean C. J. observed in his judgment as follows : 

“On 2nd November 1900, Ranimani, who was ^ 
until then childless adopted with her husband 
Romacant Sen the defendant Jugal Kishore Sen as 
their son, and there is no contest as to the validity 
of this adoption. By this adoption Ranimoni at- 
tained the status of a daughter with a son. The 
cases in 5 Cal. 615 3 and 10 I.A. 13S 4 have finally 
settled the law that an adopted son holds precisely 
the same position as a son born as regards inheri- 
tance from the adopted mother’s relations, and that 

4. (’84) 10 Cal. 232 : 10 I.A. 133 : 13 C.L.R. 379 : 

4 Sar 458 (P.C.), Kali Komul v. Uma Sunker 
Moitra. 

5. (’15) 2 A.I.R. 1915 P.C. 41 : 32 I.C. 403 : 40 
Bom. 270 : 43 I.A. 56 (P.C.), Nagindas Bhagwan- 
das v. Bachoo Hurkissondas. 

6. (’06) 33 Cal. 947 : 3 C.L.J. 502 : 10 C.W.N. 695 
(S.B.),RadhaProsad Mullick v. Ranee Moni Dasee. 
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the status of an adopted son, unless modified by 
express texts, is similar to that of a son born as 
regards the performance of periodical obsequial 
ceremonies and inheritance. Ranimoni must now 
be recognised to be a daughter with a son, and she 
stands in the same position under the Hindu law 
as her sister Prem Mani.” 

It is true that the decision itself was reversed on 
another ground by the Judicial Committee, but the 
propriety of the observations quoted above has 
never been questioned. If a married daughter hav- 
ing an adopted son can rank as ‘ putrabati ’ for the 
purposes of inheritance under the Dayabhaga law 
both consistency and reason would demand, In our 
opinion, that a married daughter who is likely to 
have an adopted son have the same right to in- 
herit. It is conceded by Mr. Ghose that the word 
putra ’ must be given the same meaning in 
sambhabita-putra' as in 4 putrabati As an adop- 
ts ted son confers the same amount of spiritual bene- 
fit on his adopted mother’s father as a natural 
born son, the possibility of having an adopted son 
must be deemed to be equally efficacious from the 
spiritual point of view as the likelihood of having 
male issue in the ordinary way. If, as we have 
suggested above, the intention of the law giver is 
that the daughter’s sons should be allowed to come 
in before the other remoter agnatic relations of the 
propositus, and that inheritance should not go to 
the latter, so long as the married daughter retains 
the chance of having a son, there is absolutely no 
reason why a remoter heir should be allowed to 
take the property if a married daughter is in exis- 
tence and her husband is quite willing and com- 
petent to adopt a son. There is no question here of 
invoking the fanciful analogy of constructive preg- 
nancy n.s was suggested in the judgment of the 
trial Judge. As we have said already, what Jimuta 
Vahana insists upon is the mere possibility of hav- 
ing a son and not the actual existence of one. It is 
not necessary, therefore, to take recourse to the ab- 
surd fiction that the son subsequently adopted by 
the daughter must be deemed to have been in the 
mother’s womb ever since the date when the suc- 
cession opened. We do not think also that any 
practical difficulty will arise in determining the 
lights of succession. The act of adoption is really 
the act of the husband and not of the wife. In the 
case of a married daughter, if the husband is will- 
ing to adopt a son and is not incapable of making 
an adoption by reason of any physical or mental 
defect, we can at once say that there is likelihood 
of the married daughter getting an adopted son 
and she should be allowed to succeed in preference 
to a remoter heir. If she actually adopts a son, 
such son ,f living would succeed to the property 
alter her death; and oven if no adoption is as a 
matter of lact made, the property would eventually 
go to the reversioners whose rights are thus not 
destroyed altogether. The view we are taking is 
supported by Mr. Golap Chandra Surkar Sastri in 
his Tagore Law lectures on Adoption ; vide Hindu 
Law of Adoption, page 398. 

Jn (ho case before us, both the Courts below have 
found that the husband of defendant 1 was willin ' 
and eager to adopt a son during the life time of 
Nrityakali, and as already stated, a son was ac- 
tually adopted by him and his wife soon after 
Nritya kali’s death. In the circumstances, defen - 
dant 1 would, in our opinion, rank as a daughter 
likely to have a son and would be entitled to suc- 
ceed to the property of her father in preference to 
the plaintiff who is a son of her father’s brother. 
Ibe result is that we affirm the decision of the 


A. I. R. 


Court below and dismiss the appeal. There will be 

no order as to costs in this appeal. e 

BISWAS J. — I agree. 

K.S./R.K. Appeal dismissed. 

Hindu law — 

(’40) Mulla, Page 93 S. 88 No. 5 "Priority 
among daughters” and No. 6 "Daughter’s 
son.” 

(’38) Gour, Pages 1010 and 1011 S. 334 Para- 
graphs 2385, 2386, 2387 and 2389. 
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Derbyshire C. J. and Panckridge J. 

In the matter of Indian Iron and 

Steel Go . Ltd . 

Income-tax Reference No. 13 of 1940, Decided 
on 10th March 1941. / 

(a) Income-tax Act (1922)— Interpretation — 
Decisions of English income-tax cases are not 
precedents under Indian Act. 

The decisions of English income-tax cases are 
not precedents under the Indian Income-tax Act. 
The Indian Income-tax Act is different from the 
English Income-tax Act in wording and effect, and 
cases in India must be deoided on the wording of 
the Indian Income-tax Act alone taken as a whole. 

[P 271e] 

* (b) Income-tax Act (1922), Ss. 10 (2) (vi) 
and 26 (2) — Right to carry forward unabsorbed 
balance of depreciation allowance cannot be 
claimed by successor of business. 

Under the Income-tax Act an assessee is entitled 
to the depreciation allowance in respect of wear 
and tear to his buildings, plant, machinery, etc., 9 
based on its costs to him whilst he is carrying on 
his business and he may carry forward the un- 
absorbed balance of this allowance as long as he 
carries on his business, but nowhere is it provided 
in the Act that his successor may acquire this 
benefit when he acquires his predecessor’s business. 

It is not a right which passes to his successor under 
the Income-tax Act, nor is it a right which he can 
transfer by agreement ; (1940) A. C. 812, Ref. 

/ \ * ^ [P 272a, c] 

(cj Income-tax — Deductions — Assessee must 
establish his claim to. 

The deductions claimed are by way of relief from 
the liability to pay income-tax upon profits or 
gains, and the tax-payer must establish his claim 
upon a correct interpretation of the language of 
the material enactments : (1940) A. C. 812, Foil . 

CP 2726] h 

* (d) Income-tax Act (1922), Ss. 10 (2) (vi) 
and 26 (2) — Person purchasing business in 
middle ot year— Current depreciation allowance 
—Mode of calculation of, stated. 

Where a person purchases a business in the 
middle of a year, ho is not entitled to claim 
iinient depreciation allowance based on the cost of 
the plant, etc., to bis predecessor for the whole of 
the previous year. He is entitled to such allowance 
on that basis only for the period of the previous 
year before his purchase and for the post-purchase 
period, he is entitled to claim such allowance only 
°n the basis of the price paid by him to the plant', 
etc. : (’36) 23 A. I. R. 1936 1\ C. 5 and (’38) 25 
A.I.R. 1938 Bom. 241 (S.B.), Hel. on. [P 272c,;] 

(e) Income-tax Act (1922), S. 10 (2) (vi) 
Proviso (b)— Applicability. 
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The allowances must be directly connected with 
a the assessee before the proviso can have any appli- 
cation. [P 274(7] 

S. M. Bose , S. C. Isaacs and Sukumar Hitter 

— for Assessee. 

R. C. Pal and B. C. Pal — 

for Commissioner of Income-tax. 

DERBYSHIRE C. J. — The Commissioner of 
Income-tax, Bengal, at the request of the assessees, 
the Indian Iron and Steel Co., Ltd., has stated a 
case under S. 66 (2), Income-tax Act of 1922. The 
facts of the case are fully stated in the reference to 
which are appended Annexure “A** an agreement 
between the Bengal Iron Co., Ltd. and the Indian 
Iron and Steel Co., Ltd., for the transfer of the 
undertaking and assets of the former to the latter; 
Sch. I which was a scheme of arrangement agreed 
k to by the share* holders of the Bengal Iron Co., 
Ltd., and confirmed by the English Courts for the 
purpose of carrying out the transfer and also, 
Sch. II which contains special resolutions of the 
Indian Iron and Steel Co. Ltd., passed by that 
company’s share-holders for the furtherance of the 
transfer. Both the concerns carried on in a large 
way the business of ironsmelters and founders and 
steel-makers. The Bengal Iron Co., was registered 
in England under the English Companies Act many 
years ago; the Indian Iron and Steel Co., was regis- 
tered under the Indian Companies Act, later — about 
the year, 1918. For some years previous to 1936 
both the companies made small profits or suffered 
losses and each was entitled, under the provisions 
of S. 10 (2) (vi), Income-tax Act of 1922, to large 
amounts of unabsorbed depreciation arising from 
the fact that in both companies the depreciation 
c allowable under the Income-tax Act had for several 
years exceeded the profits earned. 

The proper legal formalities regarding the trans- 
fer were complied with, and such transfer took effect 
from 2nd December 1936. The transfer itself, as is 
evidenced by the documents annexed to the case 
mentioned above, was a complicated transaction but 
put shortly the relevant portions of it are as fol- 
lows: (1) The Bengal Iron Co. Ltd., went into 
liquidation; (2) the liquidator of the Bengal Iron 
Co., transferred to the Indian Iron and Steel Co., 
which took over on 2nd December 1936, the entire 
undertaking, business, property and assets of the 
Bengal Iron Co. on that date and “the benefit, so 
far as capable of being assigned, of any claim which 
the Bengal Iron Co. may have in respect of unab- 
sorbed depreciation allowances;” and (3) The Indian 
Iron and Steel Co., paid off the debenture indebted- 
d ness of the Bengal Iron Co., and in return for the 
shares in the Bengal Iron Co. held by its share- 
holders issued shares in the Indian Iron and Steel 
Co. or, in the alternative, paid cash for the shares. 

The Bengal Iron Co., ceased to operate as and 
from 2nd December 1936, and the liquidator pro- 
ceeded to wind up the company. It is not clear 
whether the Bengal Iron Co. has been finally dis- 
solved by the English Courts or not. It is however 
clear that from 2nd December 1936, the Bengal 
Iron Co. ceased to carry on business and the whole 
of its undertaking, properties and assets were trans- 
ferred to the Indian Iron and Steel Co. who car- 
ried on both concerns as one. An assessment was 
made upon the Indian Iron and Steel Co. for the 
year 1937-1938 in respect of the previous year 1st 
April 1936 to 31st March 1937 — the year of the 
transfer. It is set out in Annexure “B” to the case 
and summarised in para. 4 of the case. The Indian 


Iron and Steel Co. appealed against this assessment 
and the Assistant Commissioner of Income-tax 
made an altered assessment which is set out in 
Annexure “E” and summarised in para. 5 of the 
case. 

The questions of law arising out of the Assistant 
Commissioner’s assessment are set out in para. 6. 
It will be noticed that the Indian Iron and Steel 
Co., as the successor to the Bengal Iron Co. are 
assessed for the year of the transfer in two parts, 
namely (1) in respect of the business of the Bengal 
Iron Co. carried on from 1st April 1936 to 2nd 
December 1936 and (2) for a period 3rd December 
1936 to 31st March 1937, in respect of the working 
of the combined concerns. As regards the working 
of the Bengal Iron Co., from 1st April 1936 to 2nd 
December 1936, there was a profit of Rs. 3,76,162, 
but that was completely absorbed by the deprecia- 
tion allowance for that period on the Bengal Iron 
Co.’s assets and the unabsorbed depreciation allow- 
ance on the Bengal Iron Co.’s assets brought for- 
ward. These two depreciation allowances amounted 
altogether to Rs. 94,07,479. There was thus the 
large depreciation allowance of Rs. 90,31,317 left 
unabsorbed at the date of the transfer. 

The Assistant Commissioner of Income-tax re- 
fused to allow this unabsorbed depreciation allow- 
ance of the Bengal Iron Company to be carried 
forward into the accounts of the Indian Iron and 
Steel Company. As regards the combined company, 
the Assistant Commissioner of Income-tax allowed 
the Indian Iron and Steel Company a depreciation 
of Rs. 7.60,077 in respect of the original buildings, 
plant, etc., of the old Indian Iron and Steel Com- 
pany based on the original cost to that company 
for the whole year, and a further depreciation 
allowance in respect of the buildings, plant, etc., 
acquired from the Bengal Iron Co. for the part of 
the financial year after the transfer, i. e., from 
3rd December 1936 to 31st March 1937, amounting 
to Rs. 3,77,767 based on the cost to the Indian 
Iron and Steel Co., of the acquired Bengal Iron 
Co’s, assets; in all Rs. 11,37,844. He further 
allowed the Indian Iron and Steel Co. to bring into 
this account the unabsorbed depreciation allowance 
that they were entitled to in respect of the original 
buildings, plant, machinery, etc. of the Indian 
Iron and Steel Co., namely Rs. 62,00,775. That 
made a total depreciation allowance for the year 
in question of Rs. 73,38,619. Against that sum of 
Rs. 73,38,619 was set off the profits of the original 
Indian Iron and Steel Co.’s business for the whole 
year and of the acquired business for the period 
3rd December 1936 to 31st March 1937; in all 
Rs. 36,84,324. 

The assessees, the Indian Iron and Steel Co., 
(combined concern) contend that they are entitled 
also to the balance of the unabsorbed depreciation 
allowance of Rs. 90,31,317 of the Bengal Iron Co. 
and that they should be allowed to carry this for- 
ward into their accounts. The practical effect of 
such a contention prevailing would be to render 
immune from income-tax an equal amount (rupees 
90,31,317) of the future profits of the combined 
concern. We were informed from the Bar during 
the hearing of the case, (and in fact it is public 
knowledge), that large profits have in fact been 
made by the assessees since the amalgamation, and 
rupees one crore and seventy lacs thereof distri- 
buted to their share-holders. No income-tax, we 
were informed, has as yet been paid by the assessees. 
The assessees’ contention is based on the following 
reasoning: Firstly, the Indian Iron and Steel Co. 
is entitled to the benefit of this unabsorbed depre- 
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ciation allowance, by virtue of the terms of the 
assignment, by which it is specifically assigned to 
them. Again, the Indian Iron and Steel Co., is the 
successor to the Bengal Iron Co. within the mean- 
ing of S 26 (2), Income-tax Act, as it stood during 
the year of assessment, which is as follows : 

“Where, at the time of making an assessment 
under S. 23, it is found that the person carrying 
on any business, profession or vocation has been 
succeeded in such capacity by another person, the 
assessment shall be made on such person succeed- 
ing, as if he had been carrying on the business, 
profession or vocation throughout the previous year, 
and as if he had received the whole of the profits 
for that year.” 

The reasoning goes on: that if regard is had to 
S. 26 (2) an assessment on a notional basis should 
be made upon the Indian Iron and Steel Co. for 
, the whole of the year of the transfer, i. e., from 
1st April 1936 to 31st March 1937; that in such 
an assessment the assessees would stand in the 
shoes of the Bengal Iron Co., at the beginning of 
the year and obtain credit for the Bengal Iron Co.’s 
unabsorbed depreciation allowance at the beginning 
of such year, namely, Rs. 85,45,150 together with 
their own unabsorbed depreciation allowance of 
Rs. 62,00.775; that at the end of the transfer year 
they would be entitled to the remaining deprecia- 
tion allowance derived partly from the Rs. 85,45,150 
and the Rs. 62,00,775 together with the current 
year’s depreciation allowance on the whole con- 
cern; such sum less profits made during the year 
would be automatically carried forward to the 
following year as an allowance against profits and 
so on for the succeeding years by reason of proviso 
(b) of S. 10 (2) (vi) which runs as follows : 
c “Where full effect cannot be given to any such 
allowance in any year owing to there being no 
profits or gains chargeable for that year, or owing 
to the profits or gains chargeable being less than the 
allowance, the allowance or part of the allowance 
to which effect has not been given, as the case may 
be, shall be added to the amount of the allowance 
for depreciation for the following year and deemed 
to be part of that allowance, or, if there is no such 
allowance for that year be deemed to be the allow- 
ance for that year, and so on for succeeding years.” 

No previous case on all fours with this has been 
cited to us although English cases based on the 
English Income-tax Act of 1918, Sch. D, Cases I 
and II, R. 6, have been cited. Rule 6, Sub-r. (3) 
bears considerable resemblance to proviso (b) of 
S. 10 (2) (vi), of the Indian Income-tax Act. I quote 
R. 6 (3) with R. 6 (1) which leads up to R. 6 (3) : 

d “G (1) In charging the profits or gains of a trade 
under this schedule, such deduction may be allowed 
as the Commissioners having jurisdiction in the 
matter may consider just and reasonable, as repre- 
senting the diminished value by reason of wear 
and tear during the year of auy machinery or plant 
used for the purposes of the trade and belonging to 
the person by whom it is carried on. 

“(3) Whoro full effect cannot bo given to any 
such deduction in any year owing to thoro being no 
profits or gains chargeable for that year, or owing 
to the profits or gains chargeable Going less than 
the deduction, the deduction or part of the deduc- 
tion to which effect has not been given, as the case 
may bo, shall for the purpose of making the assess- 
ment for the following year, be added to tho 
amount of the deduction for wear and tear for that 
year, and deemed to be part of that deduction, or, 
if thero is no such deduction for that year, bo 


deemed to be the deduction for that year, and so on 
for succeeding years.” g 

Section 32, Finance Act, 1926, introduced a new 

R. 11 (2) to Cases I and II of Soh. D which is as * 
follows : 

“If at any time after the said fifth day of April, 
any person succeeds to any trade, profession or 
vocation which until that time was carried on by 
another person and the case is not one to which 
para. (1) of this rule applies, the tax payable for all 
years of assessment by the person succeeding as 
aforesaid shall be computed as if he had set up or 
commenced the trade, profession or vocation at 
that time, and the tax payable for all years of as- 
sessment by the person who until that time carried 
on the trade, profession or vocation, shall be com- 
puted as if it had then been discontinued.” 

It should be mentioned here that S. 29, English 
Finance Act, 1926, abolished the rule by which the 
profits of the business were assessed on the average / 
of the previous three years and substituted therefor 
the profits of the single previous year. It may be, 
though I speak with no authority upon it, that 

S. 32, Finance Act, 1926, was considered necessary 
to give proper effect to the operation of S. 29 of the 
same Act. It should be noted that at all material 
times under the Income-tax Acts the profits of tho 
single previous year have been the basis of assess- 
ment. Reference has been made to the case in 
(1940) A. C. 812. 1 There the appellant company 
was incorporated in 1930 to acquire the undertak- 
ings of, and to amalgamate, two steel companies 
respectively formed in 1918 and 1920 on the terms 
of a sehemo sauciioued by an order of Court under 
the Companies Act, 1929, Ss. 153 and 154. The 
scheme was carried out and tho undertakings and 
properties of the two old component companies were 
vested in the appellant company in return for 9 
shares. Tho two old companies being dissolved, tho 
new company took over their business as from 22nd 
August 1930. 

The business of the two companies had been car- 
ried on at a loss for several years before tho amal- 
gamation. For the year 1936-37, the appellant 
company claimed to set off against its assessment 
for income-tax inter alia the wear and tear allow- 
ances of tho two old component companies for the 
years before tho amalgamation in accordance with 
li. 6 of the rules applicable to Cases I and II of 
Sch. D, English Income-tax Act, UIS, notwith- 
standing the new R. 11 of the same rules substi- 
tuted by the Finance Act, 1926, S. 32. It was held 
that this could not bo done. 

Section 154, English Companies Act, 1929, pro- 
vides for tho making of an order transferring to a 
transferee company the whole or any part of tho ft 
undertaking and the property or liability of any 
transferor company. Reliauce has been placed upon 
the words of Lord Romor in his speech at page 828 
which run as follows : 

"It must bo conceded that were it not for the 
change in tho law effected by S. 32, Finance Act, 
1926, tho appellants would have been entitled to 
deduct from their profits for tho year ending 5th 
April 1937, the aggregate of tho wear and tear 
allowances that had beou made to tho Strip Com- 
pany up to 22nd August 1930. For, on this latter 
date, tho appellants succeeded to and continued 
thereafter to carry on tho very same trade that up 
to then had been curried on by tho Strip Company. 
The allowances would accordingly by reason of the 

1. (1940) 1940 A. C. 812 : 9 I.T.R. Sup. 20, United 
Steel Co. Ltd. v. Culiugton. 
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provisions of sub-rule (B) of R. 6 of the rules applic- 
® able to Cases I and II of Sch. D, Income-tax Act, 
1918, be added to the amount of the deduction for 
wear and tear for the year of assessment in ques- 
tion and deemed to be part of that deduction.** 

At p. 819, Lord Caldecote appears to express a 
somewhat similar view. Regard, however, must be 
paid to the words of Lord Maugham in the same 
case at pp. 821 and 822 which are in these terms : 

“I will begin by observing that the right under 
R. 6 is not a chose in action or an asset of the tax- 
payer, and that it could not be assigned to the ap- 
pellants. It relates only to deductions allowable to 
a tax-payer in charging the profits or gains of a 
trade as representing the diminished value by rea- 
son of wear and tear of machinery or plant used in 
the trade by and belonging to the tax-payer. Sub- 
rule (3) of R. 6 allows the deduction to be added by 
the tax-payer to the amount of the deduction in a 
& subsequent year if there has not been a previous 
opportunity of making the deduction out of profits. 
It is clear that if the trader goes out of business, 
this right to carry forward a deduction is lost un- 
less indeed there is a statutory right given to some 
other trader, presumably a successor, to deduct the 
diminished value (by wear and tear) of machinery 
and plant used by the predecessor from the profits 
or gains of the successor. It will be remarked that 
the machinery and plant might have been placed 
on the scrap-heap, or perhaps acquired by the suc- 
cessor for a very small sum. It is a little difficult 
to see the reason in such a case for giving to the 
successor the right claimed. But there is always 
a possibility of finding in the twists and turns of 
the income-tax maze some relief or refuge for the 
harassed tax-payer and this possibility we must 
now examine. ...” 
c Again at p. 823 : 

“To my mind, it is clear that there is no possi- 
bility of reading into the rule i.e. 11 (2) or any 
other existing rule to which we were referred, a right 
to exercise the remarkable privilege contended for, 
namely of deducting from profits made after a pre- 
vious business has been discontinued the diminish- 
ed value of plant and machinery which the succes- 
sor has perhaps never acquired.” 

At p. 826, Lord Russel of Killowen said : 

“The right here claimed is not only personal to 
the old companies, but is a right which can only be 
asserted in relation to income-tax payable by them 
respectively in respect of the profits of the trades 
carried on by them respectively ; and even assum- 
ing that the order of Eve, J. operated to vest that 
right in the appellants, it does not become in 
transitu a right exercisable in regard to income-tax 
d payable by the appellants in respect of the profits 
of the trade carried on by the appellants.” 

Lord Wright,- at p. 827, said : 

“I question whether the claim to an allowance 
under R. 6 of the rules applicable to Cases I and II 
of Sch. D, Income-tax Act, 1918, can properly come 
under the description of a property, right or power. 
But, in any case, the old companies never had any 
such right or property or power, however it is des- 
cribed, in respect of these allowances. All they had 
was a claim to allowances from their own profits in 
respect of wear and tear or losses. Neither com- 
pany during its existence ever had profits or gains 
from which the deductions now claimed in whole 
or in part could have been made. The appellant 
company has been carrying on its own trade as 
from 1930 and it is in respect of the profits of that 
trade that the allowances are claimed The old 
companies never had any interest in that trade. 


Their own trade ceased in 1930. This I think is 
a sufficient answer. ...” e 

The views of Lords Maugham, Russell of 
Killowen and Wright seem to be opposed to those 
of Lords Caldecote and Homer on the question of 
the transfer of the unabsorbed depreciation, if 
R. 11 (2) is left out of consideration. Their Lord- 
ships however all arrived at the same result. It has 
been repeatedly said that decisions of English 
Income tax Cases are not precedents under the 
Indian Income-tax Act. It has been pointed out 
many times that the Indian Income-tax Act is dif- 
ferent from the English Income-tax Act in wording 
and effect. The present case must be decided on the 
wording of the Indian Income-tax Act alone taken 
as a whole. It must be remembered that in the 
present case the Indian Iron and Steel Company 
did not buy the shares of the Bengal Iron Company 
and run the Bengal Iron Company as an existing 
concern. What the Indian Iron and Steel Company / 
did was to buy the assets of the Bengal Iron Com- 
pany when it went into liquidation. They paid for 
them less than their cost. This fact was admitted 
in argument and is clear from an examination of 
the returns made by the assessees. For instance, 
the Bengal Irou Company’s depreciation before the 
transfer for eight months was Rs. 8,62,329, and, 
therefore for a whole year Rs. 12,93,394. The ap- 
pellate officer in his order dated 21st August 1939, 
which is Annexure “E” stated the Bengal Iron 
Company’s assets depreciation to be “on Bengal 
Iron Company’s assets on cost to the appellant — 
Rs. 11,33,301.” Put another way, the assets in 
respect of which depreciation is claimed were taken 
over by the assessees at a depreciated figure, 
though perhaps not the figure at which they stood 
in the Bengal Iron Company’s books. To ascertain 
the nature, purpose and effect of the depreciation 9 
allowance, S. 10, Indian Income-tax Act, must be 
examined. Summarizing the relevant parts of 
S. 10, sub-s. (1) provides that the tax shall be pay- 
able by an assessee in respect of the profits or gains 
in any business carried on by him. Sub-section (2) 
provides that the profits shall be computed after- 
making the following allowances : 

“(iv) in respect of insurance against risk of 
damage or destruction of building machinery, 
plant, furniture, stocks or stores used for the pur- 
pose of the business. ...” and 

“(vi) in respect of depreciation of such buildings, 
machinery, plant or furniture being the property 
of the assessee, a sum equivalent to such percentage 
on the original cost thereof to the assessee . . . . ” 
Proviso (b) states that where full effect cannot be 
given to “such allowance” in any year “the allow- 
ance or the part to which effect has not been given h 
shall be added to the amount of depreciation for 
the following year and so on for succeeding years.” 

In the whole of the section there is no mention of a 
change in the ownership of the business, nor any 
suggestion that the allowance is available to the 
successor. If it had been intended to make this 
allowance available to the successor to the business, 
the following words could well have been added to 
the end of Proviso (b) : “Where the business is 
carried on by an original owner of the business or 
his successor.” No such words are to be found. 

The effect of S. 26 (2), Income-tax Act, in my 
view, is simply to provide that as regards the year 
of assessment, where a succession has occurred in 
the ownership of the business in the previous year, 
the successor is made liable to pay income-tax for 
that year on the total profits actually earned by the 
business during the previous year, i.e., the one in 
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a which the succession occurred — whether earned 
- under the predecessor or the successor. Section 26 (2) 
says nothing as to any right of the successor to take 
advantage of the unabsorbed depreciation his pre- 
decessor might have been entitled to. If the Legis- 
lature had intended by this sub-section to transfer, 
or make transferable the unabsorbed depreciation, 
it would have provided for it in express terms. It 
is clear from the Act that an assessee is entitled to 
the depreciation allowance in respect of wear and 
tear to his buildings, plant, machinery, etc., based 
on its cost to him whilst he is carrying on his busi- 
ness, it is clear also that he may carry forward the 
unabsorbed balance of this allowance as long as he 
carries on his business, but nowhere is it provided 
that his successor may acquire this benefit when he 
acquires his predecessor’s business. Lord Caldecotc 
in (1940) A.C. 812 1 at p. 818 speaking of deprecia- 
b allowances under the English Income-tax Acts 

Ihe deductions claimed are by way of relief 
from the liability ay income-tax upon profits 
or gains, and the tax-payer must establish his claim 
upon a correct interpretation of the language of the 
material enactments.” 

Applying that pronouncement (which is of a gene- 
Ktl character ftnd not based on any particular word- 
mg of the English Income-tax Acts), in this case 
the position is that under S. 10 (1) of the Indian 
Income-tax Act, the tax is payable by the assessee 
on the profits and gains of any business carried on 
by him; since no exemption from tax is expressly 
gi\cn anywhere in tho Act to the successor arising 
from the unabsorbed depreciation allowance of the 
predecessor, therefore none is given. The deprecia- 
tion allowance therefore being a deduction permitted 
to the assessee under the Income-tax Act in respect 
of wear and tear of his plant and machinery based 
on its cost to him, against the profits ho may make 
when carrying on his business, is a statutory privi- 
lege personal to him so long as he carries on his 
business. When he ceases to pay income tax on his 
business profits through ceasing to carry on his 
business, the permission to deduct ceases; it is not 
a right which passes to his successor under tho 
Income-tax Act, nor is it a right which he can 
transfer by agreement. In reaching the above con- 
clusions, 1 believe I have arrived at the same views 
as to the general nature and operation of deprecia- 
tion allowances as those expressed by Lords 
Mauglmm, Russell of Killowen and Wright who 
formed the majority in tho House of Lords in (1940) 

/'• ^12* 1 The result though derived through 
different provisions of law, is tho same. Lord 
Mauglmm referred to the claim to succeed to depre- 
ciation allowances as “a right to exercise the re- 
markable privilege of deducting from profits made 
eiter a previous business has been discontinued tho 
minims lied nature of tho plant and machinery 
win cli the successor 1ms perhaps never acquired.” 

. ,? ussessees in the present ease bought, the under- 
taking and assets of tho Bengal Iron Co., “and the 
benefit so far as it is capable of being acquired of 
any claim which the Bengal Iron Co., may have in 
I' spcct of unabsorbed depreciation allowances.” 

lie assessors took a shrewd and. in my view 
a/em ate view of the legal nature and effect of the 

\\ * on ^° m pany’s unabsorbed depreciation 
a ow.incc as the wording of tho clause relating to 
't shows. I hoy knew it was doubtful whether they 
‘•on Id acquire it, hut they took it for what it was 

,.Y , a,ul ,mvo ™atlo the best of their claim to it 
lo have acceded to their claim would have been to 

111,1 mt0 tll ° Income-tax Act something which it 


did not contain. The effect to the assessees in so 
doing would have been to give them immunity from e 
taxation in respect of future profits to the amount 
of Rs. 90,31,317 simply because the Bengal Iron 
Co. had made small profits or suffered losses in the 
past when the assessee company had nothing to do 
with the Bengal Iron Co.’s business. A further and 
more general result would be to put a premium on 
the sale value of depreciated unsuccessful business 
undertaking at the expense of the general taxpayer. 
But for the reasons I have given, in my view, the 
law does not lead to such results. 

As regards the computation of the depreciation 
allowances for the period since 2nd December 1936, 
those allowances are based on the cost of the plant 
etc., to the assessee — the Indian Iron and Steel 
Co., Ltd. See S. 10 (2) (vi) of the Act and the case 
in 63 I.A. 74.2 As regards the period, 1st April 1936 
to 2nd December 1936, the allowances are based on * 
the cost of the plant, etc., to the person who * 
carried on the business during that period, i.e., on 
the original cost of such plant, etc., of the Bengal 
Iron Co. Ltd. This follows from what I have said 
above and from S. 26 (2) of the Act and also from 
the decision in I. L. R. (1938) Bom. 374. s For the 
reasons I have given above I am of the opinion that 
the assessment made by the Assistant Appellate 
Commissioner of Income-tax in this case was right 
and that the questions asked in the reference should 
be answered as follows ; 

(1) Whether in assessing, under the provisions of 
S. 26 (2), Income-tax Act, in the circumstances of 
the present case, a person succeeding to the busi- 
ness of another, the income of the business of the 
latter up to the date of succession should be assess- 
ed to tax separately, or whether the assessment 
should be made in respect of such business as if it - 
had throughout the vonr of succession been carried 
on by tho successor? This question is involved and 
difficult to answer as asked; the best answer to it is 
that the Appellate Assistant Commissioner’s assess- 
ment as summarised in para. 5 of the case is 
correctly made. 

(2) Whether in the circumstances of this case 
the Indian Iron and Steel Co., Ltd., was entitled in 
law in its assessment for 1937-3S to have the whole 
of tho depreciation allowance on the buildings, 
machinery, etc., of the Bengal Iron Co., acquired 
by it computed on tho original cost of such assets 
to tho Bengal Iron Co. ? The answer is as indi- 
cated above — No. 

(3) Whether in the facts and circumstances 
stated ftbovo, tho assessee company, in its assess- 
ment for 1937-38 and subsequent years, is entitled 
in law to the benefit of the unabsorbed depreoia- h 
tion allowance of Rs. 85,45,150 of the Bengal Iron 
Co. Ltd. Tho answer is — No. 

We make no ordor as to costs. 

PANCKRIDGE J. — Of the three questions 
raised by this reference, the third is of very great 
importance, not only to these assessees, but in all 
probability, having regard to the increasing ten- 
dency in modern commerce and industry towards 
merger and amalgamation, to many other assessees. 

2. (’36) 23 A. I. R. 1936 1\C. 5 : 159 I.C. 545 : 59 
Mad. 175 : 63 1. A. 74 (P. C.), Commissioner of 
Income-tax, Madras v. Buckingham and Carnatic 
Co.. Ltd. 

3. (’38) 25 A. I. R. 1938 Bom. 241 : 174 I.C. 905 : 

39 Cr. L. .T. 905 : I. L. R. (1938) Bom. 874 : 40 
Bom. L. R. 343 (S B,), Commissioner of Income- 
tax, Bombay v. Masagaon Dock, Ltd. 
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It is also of great importance to the revenue autho- 
rs* rities. In times of depression, profits are small or 
non-existent. Meanwhile, the unabsorbed deprecia- 
tion allowance goes on increasing, so that it is not 
difficult to conceive a situation, where, if the argu- 
ment on behalf of the assessee is well-founded, the 
principal attraction for the purchase of a moribund 
business will be a considerable unabsorbed depre- 
ciation balance, which will be used by the pur- 
chaser to set against his own trading profits, and to 
enable him to avoid the payment of income-tax 
until it is exhausted. 

I will very briefly recapitulate the facts which 
are of no great complexity. The assessees are a 
rupee company, and in 1936 an elaborate scheme 
was devised whereby the assessees undertook to 
acquire the whole undertaking of the Bengal Iron 
Co., Ltd., which was a sterling company incorpo- 
rated in England, and which I shall henceforward 
& call the Bengal Company. It is common ground 
that the assessee succeeded to the business of the 
' Bengal Company within the meaning of S. 26 (2), 
Income-tax Act, 1922 (as that section stood before 
the recent amendment) on 3rd December 1936. 

The transfer was in terms of an agreement in 
writing dated 8th September 1936, a copy of which 
together with the scheme of arrangement and 
amalgamation attached thereto, is annexure “A” 
to the letter of Reference. At the date of the trans- 
fer the unabsorbed depreciation allowance, to which 
the Bengal Company were entitled under the pro- 
visions of S. 10 (2) (vi) of the Act and the proviso 
thereto, amounted to Rs. 85,45,150. It was thought 
prudent to make it clear in the agreement that the 
assessees were, if possible, to have the benefit of 
this balance as from the date of the transfer of the 
assets, and cl. (3) (a) of that document provides 
C that the undertaking, properties, and assets of the 
transferor company shall include the benefit, so far 
as capable of being assigned, of any claim which 
the transferor company may have in respect of all 
unabsorbed depreciation allowances. The position 
of the assessees at the time of the assessment for 
1937-38 was that they were entitled in respect of 
their original business to an unabsorbed deprecia- 
tion allowance of Rs. 62,00,775. The assessment 
for 1937-38, based on the profits and gains of the 
assessees’ business for the previous year, as made 
by the Income-tax Officer and as subsequently 
modified by the Appellate Assistant Commissioner, 
is as follows. In applying the provisions of S. 26 (2) 
of the Act the assessment divides the previous year 
into the period prior to 3rd December 1936 and the 
period subsequent thereto. 3rd December 1936 is 
admittedly the date when the succession took place. 
The assessment allows current depreciation on the 
Bengal Company’s assets for the first period com- 
puted on the original cost to that company. For the 
second period current depreciation has been allowed 
on these assets computed on their cost to the asses- 
sees, that is to say, to the successors to the business, 
namely, the Indian Iron and Steel Co., Ltd. 

It is admitted with regard to the assessments for 
the years succeeding 1937-3S that in view of the 
decision of the Judicial Committee in 63 I. A. 74- 
current depreciation must be reckoned on the basis 
of the price paid for the Bengal Company’s assets 
by the present assessees. The assessees and the 
income-tax authorities are also agreed that the cur- 
rent depreciation on the assets must be computed 
on their original cost to the Bengal Company, at 
any rate with regard to that portion of the previous 
year prior to the succession. This is in accordance 
with the decision of the Bombay High Court (Beau- 

1942 C/35 & 36 


mont C. J. and Rangnekar J., Blackwell J. dissent- 
ing) in I.L.R. (1938) Bom. 374. 8 The only difference tf 
between the assessees and the revenue authorities 
with regard to current depreciation allowance is 
this. The assessees maintain, on the language of 
S. 26 (2) that the authorities are wrong in splitting 
the year of succession into two periods, and that 
current depreciation should be computed as if the 
business had been the predecessors’ business of the * 
whole of the previous year, in respect of which the 
assessees are liable to be assessed by reason of the 
sub-section. Having regard to the magnitude of the 
sums involved, the practical difference between the 
two methods as regards the year of assessment is 
not very great. For the four post-succession months 
current depreciation computed on the cost to the 
Bengal Company would be Rs. 4,31,000 odd, while 
on the basis of the cost to the assessees they have 
been allowed Rs. 3,77,000 odd as current deprecia- 
tion on the assets taken over. Moreover, if the f 
authorities are right in their treatment of the un- 
absorbed depreciation allowances of the Bengal 
Company, it appears that the “split” previous year 
favours the assessees. 

The reason for this is that the authorities have 
allowed the current depreciation of Rs. 3,77,000 to 
be taken into the general depreciation account of 
the assessees, and added, together with the current 
depreciation allowance on their original assets, to 
their unabsorbed depreciation balance. If current 
depreciation had been reckoned for the whole of the 
previous year on the cost to the Bengal Company, 
the assessees would have had no advantage from it 
whatever, for the unabsorbed depreciation allowance 
of the Bengal Company, the benefit of which has 
been refused to the assessees, would merely have 
been increased by Rs. 4,31,000. 

The real point at issue concerns the accumulated g 
unabsorbed depreciation allowances of the Bengal 
Company. On 31st March 1936 these stood at 
Rs. 85,45,150 and unquestionably by virtue of pro- 
viso (b) to S. 10 (2) (vi) that company was entitled 
to bring them forward to the next year. The Assis- 
tant Commissioner has permitted this sum to be 
brought forward and added to the current deprecia- 
tion allowance for the pre-succession period the 
result being a sum of Rs. 94.07,479. From this he 
has deducted Rs. 3,76,162 beiug the Bengal Com- 
pany’s profits for this period. But he has ruled 
that the assessees are not to be given credit for anv 
further benefit from the balance thus arrived at of 
Rs. 90,31,317. Tbe assessees say that they are 
entitled to add this balance to the balance of Rs. 
36,84,324 which the Assistant Commissioner has 
found to be their unabsorbed depreciation allowance 
on 31st March 1937. This sum has been arrived at ^ 
by adding the unabsorbed depreciation allowance of 
the assessees brought forward from 1935-36 to the 
current depreciation on their original assets for 
1936-37, and on the Bengal Company’s assets for 
the post succession period, and then subtracting 
therefrom the profits of the original business for 
the entire year and the profits of the acquired busi- 
ness for the four post-succession months. At the 
request of the assessees tbe Commissioner of In- 
come-tax has referred the following questions to 
this Court : 

(1) Whether in assessing, under the piovisions of 
S. 26 (2), Tncome-tax Act, in the circumstances of 
the present case, a person succeeding to the busi- 
ness of another, the income of the business of the 
latter up to the date of succession should be assessed 
to tax separately, or whether the assessment should 
be made in respect of such business as if it had 
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throughout the year of succession been carried on 
a by the successor ? 

(2) Whether in the circumstances of this case the 
Indian Iron and Steel Company, Limited was en- 
titled in law in its assessment for 1937-38 to have 
the whole of the depreciation allowance on the 
buildings, machinery, etc., of the Bengal Iron Com- 
pany acquired by it computed on the original cost 

' of such assets to the Bengal Iron Company ? 

(3) Whether in the facts and circumstances stated 
above the assessee company in its assessment for 
1937-38 and subsequent years is entitled in law to 
the benefit of the unabsorbed depreciation allow- 
ance of Rs. 85,45,150 of the Bengal Iron Company, 
Limited ? 

I do not think that the first question requires a 
, separate answer. Read with the second question, it 
* calls upon us to decide whether the Assistant Com- 
. missioner was right in computing current deprecia- 
** tion on the Bengal Company’s assets on one basis 
up to the date of transfer, and on a different basis 
* thereafter. I. L. R. (1938) Bom. 374 2 affords no 
direct guidance on the point, as there the succes- 
sion occurred on the first day of the financial year. 
It followed that the profits and gains of the pre- 
vious year on which t he successor was assessed were 
all profits and gains made by the predecessor. I con- 
fess I do not altogether understand the decision of 
the Allahabad High Court in 7 I. T. R. 374. 4 From 
p. 389 of the report it appears that the income-tax 
authorities ‘split’ the year of succession in a man- 
ner which resembles the method employed in this 
case : the Court referred to I. L. R. (1938) Bom. 
374 2 and observed as follows : 

“It is clear that an assessment under S. 2G (2) is 
not made on the profits actually received by the 
successor referred to in that section and is at best 
a hypothetical or notional assessment. The assess- 
ment is made on the supposition that the whole of 
the profits for the ‘previous year’ were received by 
the successor even though the whole or a part of 
those profits must have been received by his pre- 
decessor. In other words, the successor is, for the 
purposes of assessment under S. 20 (2), to be as- 
sumed as his predecessor with respect to the pre- 
vious year and the profits have to be computed on 
this assumption. That being so, in the computation 
of the profits for the ‘previous year’ deduction must 
be made with respect to all the allowances enume- 
rated in sub-s. (2) ot S. 10 to which the predecessor 
may have been entitled.’’ 


If the Court considered that it followed from 
1. Tj. It. (1938) Bom. 374- that a successor assessee 
is entitled to claim depreciation reckoned on the 
costs of the assets to his predecessor over the whole 
of the previous year, including that part of it when 
the assets were the successor’s, and the profits and 
gains made were made by him, 1 am of opinion 
that the decision is erroneous. The assessees attach 
much importance to the language of S. 2(3 (2), espe- 
cially to the provision that the assessment shall be 
made on the person succeeding as it he had been 
earning on the business throughout the previous 
3 ear. and as it he had received the whole of the 


profit- lei that year. In my opinion, to arrive at a 
preper const met ion of the sub-section regard must 
he had to i‘ object. That object is to make the 
snccri •■in liable to hr assessed on profits and gains 
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which he becomes the owner. It appears to me to 
follow that as regards current depreciation, he is e 
only entitled to the allowances claimable by his 
predecessor in respect of the profits and gains on 
which the predecessor would be liable to be taxed 
except for the section. To bear the construction for 
which the asseesees contend the section would have 
to provide that the succession should be deemed to 
have taken place at the close of the previous year. 

I think question (2) could be answered thus : “No. 
The Indian Iron and Steel Co. Ltd., were entitled 
to have depreciation, computed on the original cost 
to the Bengal Iron Co. Ltd., only from 1st April 
1936 to 3rd December 1936.” 

I now pass to the question of the Bengal Com- 
pany’s unabsorbed depreciation allowance. The 
assessees claim to have transferred it to their ac- 
counts. In (1940) A.C. 812 1 Viscount Maugham at 
p. 823 described a claim, somewhat similar to the 
claim of the assessees in this case, as one for “a / 
remarkable privilege.” It would certainly seem 
astonishing if the assessees were entitled to use this 
immense unabsorbed allowance to protect the pro- 
fits, not only of the business they have acquired, 
from taxation, but also the profits of their original 
business. They specifically claim to take the un- 
absorbed balance into general depreciation account 
and use it to set against their entire future profits, 
although they are compelled to admit that the limi- 
tation imposed by proviso (c) to sub cl. (vi) must be 
read with reference only to the .assets taken over 
from the Bengal Company. On the other hand, it 
may be said that the fact that in this case the suc- 
cessor has a business of his own is accidental, and 
that it seems unjust that a business should lose the 
privilege the law gives to it in the hands of its 
original owner, merely because it passes to another 
by inheritance, bequest or assignment. ^ 

Like all questions of this character it must be 
decided solely on the language of the statute. Now, 
with regard to this 1 have come to the conclusion 
that the Commissioner of Income-tax is right in the 
importance he attaches to the limitation imposed 
by the words “such allowance” in proviso (b). In 
other words, the proviso can only apply to allowances 
that fall within the ambit of sub-el. (vi). Under 
S. 10 (1) the tax is payable by an assessee under the 
head “Business” in respect of any profits or gains 
of any business carried on by him. Sub-section (2) 
deals with allowances. Sub-clause (vi) provides for 
an allowance in respect of depreciation of a sum 
equivalent to such percentage on the original cost 
of the assets to the assessee as may in any case or 
class of cases he prescribed. Proviso (b) deals with 
the bringing forward of such allowances which are 
wholly or in part unabsovbed by profits. Therefore, ■’* 
the assessees can only claim to bring forward allow- 
ances computed on the original cost of the assets 
to them. But wlmt they in fact claim to bring for- 
ward are allowance s computed on the original cost 
not to them, but to the B» ngal Company or, in 
other words, allowances which are outside the scope 
ol the proviso. To my mind this completely dis- 
poses of the assessor^’ contention, and 1 agree that 
the answer to question «.* must be in the negative. 
This is really enough, and possibly more than 
enough for the purposes of this reference. 

1 feel, however, that I should not omit to deal 
with (1940) A.C. 812, 1 because although the House 
of Lords unanimously rejected the appellants’ claim 
to set off against their own profits, allowances for 
wear and tear which the companies, the appellants, 
hud acquired would have been entitled to carry for- 
ward a -ninst future profits, had they continued to 
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trade, yet it was recognised that the claim would 
' (l have been sustainable but for the change in the law 
effected by S. 32, Finance Act, 1926. I have, there- 
fore, examined the rules as to wear and tear as they 
stood prior to the passing of that statute. Rule 6 (1) 
to Cases 1 and 2 of Sch. D is concerned with wear 
and tear and runs as follows : 

“In charging the profits or gains of a trade under 
this schedule, such deduction may be allowed as 
the commissionershaving jurisdiction in the matter 
may consider just and reasonable as representing 
the diminished value by reason of wear and tear 
during the year of any machinery or plant used 
for the purposes of the trade and belonging to the 
person by whom it is carried on.” 

Rule 3 makes provision for the carrying forward 
of such deductions in terms closely resembling those 
of our proviso (b). The difference, however, is 
obvious. The deduction for wear and tear is fixed 
b by the commissioners on a just and reasonable basis 
provided that the conditions of the rule are satis- 
fied. There is no reference to the original cost to 
theassessee whose profits and gains are being taxed. 
There is nothing, therefore, to prevent the provi- 
sions as to carrying forward continuing to be effective 
after a person in the words of R. 11 “succeeds to the 
trade.” Under the Income-tax Act the situation is 
different inasmuch as the allowances must be 
directly connected with the assessee before the pro- 
viso can have any application. I formally concur 
in the answer to the questions as framed by my 
Lord, the Chief Justice. 

K.S./R.K. Questions answered. 
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B. K. Mukherjea and Roxburgh JJ. 

Sm, Ashalata Bose — Decree-holder — 

Appellant 


v. 

Manindra Nath Bose and another — 

Judgment-debtors — Respondents . 

Appeal No. 224 of 1939, Decided on 27th June 
1941, from appellate order of Dist. Judge, Howrah, 
D /- 24th August 1939. 

Civil P. C. (1908), O. 21, Rr. 67 to 69 and 90 
— Rr. 67 to 69 not complied with — Sale is not 
nullity — Non-compliance is material irregu- 
larity entitling aggrieved party to have it set 
aside under O. 21, R. 90 — Sale proclamation 
fixing 10th January 1938 as date of sale — Sale 
not held on 10th January owing to notice under 
S. 34, Bengal Agricultural Debtors’ Act — On 
“ 10th January Court while adjourning sale putt- 
ing off passing final orders till 15th on which 
date Court fixed date of sale — Omission to fix 
date of sale on 10th January held did not render 
sale nuliity but was material irregularity within 
O. 21, R. 90. 

Failure to comply with the provisions of O. 21, 
Rr. 67 to 69 does not alone render a court sale a 
nullity. The aggrieved person can treat such non- 
compliance as a material irregularity and take pro- 
per steps to have the sale set aside on proof of 
substantial injury, under O. 21, R. 90 : (’25) 12 
A.I.R. 1925 Cal. 201 and 16 Cal. 794, Not approved) 
(’21) 8 A. I. R. 1921 Cal. 597 and (’38) 25 A. I. R. 
1938 Cal. 699, Bel. on. [P 276 C 1] 

On the application of the decree-holder for exe- 
cution, a sale proclamation was issued fixing 10th 
January 1938 as the date of the sale but the sale 


could not be held on 10th January 1938 because of 
the notice issued to the Court under S. 34, Bengal £ 
Agricultural Debtors’ Act, and on that date the 
Court directed the matter to be put up on 15th 
January 1938 and at the same time adjourned the 
sale till further orders, the effect of the two orders 
being that the Court while adjourning the sale on 
10th January put off passing final orders regarding 
the date of the sale till the 15th. On 15th January 
the Court fixed 17th January for sale and the bid 
being too low the properties were directed to be sold 
the next day : 

Held that it was not a case where the sale was 
held on a day which was not the day fixed for hold- 
ing it, but the omission to fix a date for sale on 
10th January 1938 was a material irregularity, for 
which the sale could be set aside only on an appli- 
cation under O. 21, R. 90, Civil P. C., and it could 
be presumed that such irregularity must necessarily 
have led to paucity of bidders. But the irregularity j 
did not make the sale a nullity which would confer 
no title on the purchaser : (’33) 20 A. I. R. 1933 
Cal. 486, Bel. on. [P 276 C 2] 

Nanda Gopal Banerjee — for Appellant. 

Pramatha Nath Mitra and Samarcndra 
Krishna Dev — for Respondents. 

JUDGMENT. — This appeal is on behalf of the 
decree-holder auction purchaser and it arises out of 
a proceeding commenced by the judgment-debtors 
to set aside an execution sale under S. 47 and O. 21 
R. 90, Civil P. C. The appellant obtained a decree 
for a sum of Rs. 3550 against the respondents in 
Title Suit No. 19 of 1936 of the Court of the First 
Subordinate Judge at Howrah, and there was a 
declaration of charge in respect of the decretal dues 
upon certain properties specified in the decree. The 
decree-holder applied for execution of the decree by f 
sale of some of the charged properties, and sale 
proclamation was issued fixing 10th January 1938, 
as the date of sale. On 3rd January 1938, a notice 
was received by the executing Court from the Debt 
Settlement Board at Sajipur, under S. 34, Bengal 
Agricultural Debtors’ Act, requesting the Court to 
stay all further proceedings in execution. On ac- 
count of this notice the sale could not be held on 
10th January 1938, and on that date the decree- 
holder prayed for a little time in order to enable 
her to make enquiries regarding the proceedings 
before the Debt Settlement Board. The Court 
directed the matter to be put up on 15th January, 
following, and by another order recorded on the 
same day directed the sale to be stayed until fur- 
ther orders. On 15th January 193S, the stay order 
was vacated and the properties with the exception 
of certain lots were ordered to be put up for sale on . 
17th January 1938 at 12 noon. On 17th January 
1938, the sale was held, but the bid being too low, 
it was not accepted by the Court, and the properties 
were directed to be sold again on the following day. 

On the 18th, the sale was again held, and the bid 
of the decree-holder herself being accepted by the 
Court, the properties were knocked down to her. 

The judgment-debtors then made an application 
for cancelling the sale on the ground, that it was a 
void sale, the notice issued under S. 34, Bengal 
Agricultural Debtors’ Act, not being withdrawn at 
the date when the sale was held. This application 
was rejected by the Court on 29th January 193S. 

On 22nd August 193S the present application was 
filed under S. 47 and O. 21, R. 90, Civil P. C., and 
the judgment-debtors prayed for setting aside the 
sale on the ground that it was an irregular and 
illegal sale held in contravention of the provisions 
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of the Civil Procedure Code. Both the Courts below 
have held the sale to be a nullity and have set it 
aside on that ground. It is the propriety of this 
decision that has been challenged before us in this 
appeal. The learned District Judge observed in his 
judgment, that as the sale was stayed without date 
on 10th January 1938 and a definite date was fixed 
only on the 15th, the provision of O. 21, R. 69, 
Civil P. C., was not complied with, and the sale 
was consequently a void sale. In support of this 
view, reliance was placed on a decision of this Court 
in 40 C.L.J. 311. 1 * 3 In that case the date of sale 
fixed by the Court was 1st July 1922. That date 
happening to be a holiday, the sale could not take 
place. In a title suit commenced by the sisters of 
the judgment-debtor claiming the property, an order 
was made on 4th July 1922, that the execution case 
should be put up on 7th July with an application 
for injunction to restrain the sale. On 7th July, the 
injunction was refused and the property was put up 
for sale on that date and was sold. It was held that 
as there was no order of the Court adjourning the 
sale to 7th July 1922 the sale held on that date 
was a nullity. 

This decision obviously proceeds on the footing 
that the executing Court can put up a property to sale, 
either on the day on which the sale was advertised to 
take place, or on the day to which the sale was 
adjourned under O. 21, It. 69, Civil P. C., and the 
sale would be without jurisdiction if it is held on a 
day to which it never had been adjourned. The 
proposition finds some support from the observation 
of Sir Comer Petharam in 16 Cal. 794.- On the 
other hand, there arc other decisions of this Court, 
where the learned Judges refused to take this ex- 
treme view and treated such defect as nothing 
more than a material irregularity which could be 
redressed pursuant to the provisions of 0.21,11.90, 
Civil P. C., vide A.I.R. 1921 Cal. 597* and A. I. R. 
1938 Cal. 699.* In the last mentioned case Edgley .1. 
relied upon the pronouncements of the Judicial 
Committee in 20 1. A. 176& and 34 I. A. 870 and held 
that failure to comply with the provisions of O. 21, 
li. 07 to R. 09 of the Code, would not alone render 
a court-sale a nullity and it would he necessary for 
the aggrieved persons to treat such non-compliance 
as a material irregularity and take proper steps to 
have the sale set aside on proof of substantial in- 
jury, under O. 21, R. 90, Civil P. C. In 20 1. A. 170^ 
the sale was held at a date which was less than 
30 days from the date on which the copy of the 
proclamation was fixed up in the Court house. This 
violation of the provisions of S. 290 of the then 
Civil Procedure Code which corresponds to O. 21, 
K. 08 ol the present Code did not according to their 
Lordships render the sale a nullity It constituted 
a material irregularity, and before the sale could be 
set. aside it was necessary for the aggrieved party 
to show substantial injury. In the other ease, a 
fresh sale proclamation was not issued as required 

1- C‘2;5) 12 A.I.R. 1925 Cnl. 201 : 84 I C. 700 : 40 
C.L.J. 311, Motahar llossaiu v Mahomed Yakub. 

2. (’89) 10 Cal. 791, Ihu harutul la v. Uina Churn 
Butt. 

3- (’21) 8 A.T.K. 1921 Cal. 597 : 05 l.C. 740 : 35 
C L.J. 110, I larisadhan Roy v. Shib Copal. 

4. (’38) 25 A.I.R. 1938 Cal. 099 : 173 l.C. 842 : 07 
C.li.J. 90, Jogendra Nath v. Xabi Newaj. 

5 : > (, °! ) 1 ?, 1 Cul GG ; -° LA. 170 (P.O.), Tasadduk 
Kasul Khan v. Ahmad Husain. 

0. ( 0i) 29 Ml. 19l> : 31 I. A. 57 (P.C.l, Gajraj Mali 
v. huiwd Akbar Husain. 


by S. 291, (O. 21, R. 69), Civil P. C., and it was 
held that such omission would not make the sale a e 
nullity. 

The question as to whether the sale could be 
held on a date which was not specified in the sale 
proclamation and to which it was not adjourned, 
was of course not raised in either of these cases but 
as violation of one part of O. 21, R. 69, Civil P. C., 
was held by their Lordships in 34 1.A. 376 to 
amount only to material irregularity, it can cer- 
tainly be argued that tho violation of the other 
part could not produce a different result. But even 
if we assume for our present purposes that the de- 
cision in 40 C. L. J. 311, 1 is right, we think that 
it is not applicable to the facts of the present case. 
Here the sale could not be held on 10th January 
1938, because of the notice issued under S. 34, 
Bengal Agricultural Debtors’ Act. The Court on 
that date directed the matter to be put up on the y 
15th and at the same time adjourned the sale till ^ 
further orders. The learned advocate for the ap- 
pellant argues that the combined effect of these 
two orders was that tho sale was roall 3 r adjourned 
to 15th January next. Such a construction may not 
be justified, but even if we do not accept that posi- 
tion, the utmost that could be said is, that the 
Court while adjourning the sale on the 10th, put 
off passing final orders regarding the date of the 
sale till the 15th. On the 15th, however, the date 
of sale was fixed by the Court, and on the date so 
fixed the sale was held. It is not a case where the 
sale was held on a day which was not the day 
fixed for holding it. 

It cannot be disputed that the procedure was ir- 
regular. The bidders were not expected to turn up 
on the 15th, as that, was not the date of sale, and 
possibly they were not aware of the order fixing 3 
the date of sale. This was undoubtedly a material 
irregularity which would entitle the judgment- 
debtor to get the sale set. aside on an appropriate 
proceeding under O. 21, R. 90, Civil P. C. As for 
ourselves we are oven prepared to presume that 
such irregularity must necessarily lead to paucity 
of bidders. But wo are unable to hold that the sale 
was a nullity out and out, the Court having no 
jurisdiction to hold it, and that consequently the 
title of the auction purchaser could he challenged 
oven by an outsider. Tho view we are taking re- 
ceives support from the decision of Cuba and 
Bartley JJ. in 37 C. W. N. 146.7 

Wo hold, therefore, that the omission to fix a 
date for sale on 10th January 1938, was a material 
irregularity, for which the sale could be set aside 
only on an application under O. 21, R. 90, Civil 
P. C., but it did not make the sale a nullity which ^ 
would confer no title on tho purchaser. In the pre- 
sent. case the application under O. 21, R. 90, Civil 
\\ C., was made long after the period of limitation 
had expired. The judgment-debtors were aware of 
tho sale, and they themselves took other stops to 
have tho sale cancelled and no ease was or eould 
ho made which would give them an extended period 
of limitation under S. 18, Limitation Act. In these 
circumstances the application under O. 21, R. 90, 
Civil 1'. C., must be dismissed as time-barred. The 
result is that this appeal is allowed, and the orders 
made l\v both the Courts below are sot aside. Tho 
application of the respondents under S. 47 and 
(9. 21, R. 90, Civil P. C., is dismissed. The sale 

7. C33) 20 A. I. R. 1933 Cal. 4$6 : 144 I. C. 779 : 

3.7 C. \\ . N. 140, Gobardhan Behari v. Sarat 

Chandra Bhattacharjco. 
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will stand. No order is made as to costs either 
ft this Court or in the Courts below. 

G.N./R.K. Appeal alloived. 

C P. c. 

(’40) Chitaley, O. 21 R. 67, N. 4 Pt. 1, O. 21 
R. 68, N. 2 Pts. 1 and 2 ; O. 21 R. 69 N. 12, 
O. 21, R. 90, N. 86, Pt. 6. 

(’41) Mulla, Page 860 Pts. (k) and (n), Page 861 
Pt. (t); Page 886 Note “Material irregularity 
in publishing or conducting sale.” 
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Lodge and Pal JJ. 

Ayub Ali and others — Appellants 

v. 

^ Emperor. 

Criminal Appeal No. 870 of 1941, Decided on 
28th August 1941. 

(a) Criminal P. C. (1898), S. 342— Statements 
under— Use of— Line of defence taken in pre- 
vious trial relevant in subsequent trial — Pre- 
vious statements under S. 342 can be admitted 
in evidence. 

Where the line of defence taken by the accused 
in the previous trial is a relevant fact in a subsequent 
trial against him, the statement recorded under 
S. 342 in the previous trial can be admitted in 
evidence. [P 279 C 1] 

(b) Criminal P. C. (1898), S. 297— Misdirec- 
tion Judge expressing his opinion on materials 

is not misdirection. 

Where the Judge states his opinion from the mate- 
rials on record that the attitude taken by the 
accused in a previous trial was inconsistent with 
his attitude in a subsequent trial, it cannot be said 
that he misdirected the jury. [P 279 C 1] 

(c) Criminal P. C. (1898), Ss. 162, 164 — 
Statements under — Use of — They can be used 
in subsequent trial for contradicting witness — 
Each individual statement not put to such wit- 
ness but witness examined generally as to 
circumstances under which previous statements 

' made — No miscarriage of justice — Failure held 
of no importance. 

The attention of the witnesses was not drawn to 
each one of the previous statements that were made 
by her which were ultimately used for the purpose 
of contradicting her, but she was. cross-examined 
generally as to the circumstances under which she 
d made her previous statement and in some detail 
as to particular statements made by her. She was 
not able to give any satisfactory explanation of the 
conflict between her statements during the previous 
trial and her statements in the subsequent trial, 
and the failure to put each individual statement 
to her obviously did not result in any miscarriage 
of justice : 

Held that the statements recorded by her in the 
previous trial were rightly admitted in evidence, 
and though there was a failure in some respeots to 
comply with the provisions of S. 145, Evidence Act, 
that failure was of no importance. [P 279 C 2] 

(d) Criminal P. C. (1898), Ss. 297, 162 and 
164— Judge drawing attention of jury to conflict 
of evidence of witness in previous and subse- 
quent trials and asking them to decide which 
version was true — Held no misdirection. 
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in The Judge drew the attention of the jury to the 
conflict of evidence of a witness in the previous 6 
and subsequent trials on a point which was of 
importance in the subsequent trial and asked them ~ 
to decide which version was true : 

Held that the Judge did not in fact treat the 
previous statements of the witness as substantive 
evidence, and that there was no misdirection to the 
jury in the manner in which the previous state- 
ments of the witness were dealt with. [P 279 C 2 ; 

P 280 C 1] 

(e) Criminal P. C. (1898), S. 297— Evidence 
of witness sufficiently emphasized in charge to 
jury— Omission to refer such evidence which 
was to be unreliable when discussing each 
question is not misdirection vitiating trial. 

Where the Judge had sufficiently emphasized 
about the evidence of a witness which was wholly 
unreliable on the face of it, the omission to refer y 
to such evidence when discussing each question is 
not a misdirection which vitiates the trial. 

[P 280 C 1] 

(f) Criminal P. C. (1898), S. 297— All accused 
defended together and not having separate 
defence for each — Failure to tabulate evidence 
against each accused is not misdirection vitiat- 
ing trial. 

Where all the accused persons were defended 
together, and there was not any separate defence 
for each of the accused : 

Held that the charge to the jury was not defec- 
tive merely from the fact that the evidence against 
each accused was not tabulated at the end of the 
charge. (R 280 C 2] 

Hamidul Hug and Abul Hussain Ghoudhury — 

for Appellants, g 

N. K. Basu and Amrita Lai Mulcher jee — 

for Complainant. 

T. Taluqdar — for the Crown. 

LODGE J. — The seven appellants before us 
and one Monomohan De alias Munna were placed 
on their trial before the Additional Sessions Judge 
of Tippera on a number of charges. They were 
tried by the learned Additional Sessions Judge 
and a common jury. The jury returned a majority 
verdict in respect of all the accused on all the 
charges framed. The verdict of the majority, namely, 
three of the jury was as follows : 

Appellants Ayub Ali, Kader Ali and Nur Mian 
were guilty of oflences punishable under Ss. 147, 
341, 365 and 366, Penal Code. 

Appellants Nur Bux Gazi, Julmat Phali, Abdul 
Rahman and Sujat Ali were guilty of oflences 
punishable under Ss. 147, 341, 365/109 and 366/109, 
Penal Code. 

The non-appealing accused Monomohan alias 
Munna was found guilty of offences punishable 
under Ss. 365/109 and 366/109, Penal Code. 

The learned Judge accepted the majority vpulict 
of the jury and he sentenced Ayub Ali undei S. 3bu, 
Penal Code to undergo rigorous imprisonment foi 
six years. He sentenced Nur Mian and Kader All 
under the same section to undergo rigorous impii- 
sonment each for four years. Under S. 366 read 
with S. 109, Penal Code, he sentenced Julmat Dhaii, 
Nur Bux Gazi, Abdul Rahman and Sujat Ah eacn 
to undergo rigorous imprisonment for three years, 
and under S. 366 read with S. 109, Penal Co e, < 
sentenced Monomohan De alias Munna to un eigo 
rigorous imprisonment for four years. No separate 
sentences were passed against any of the accused 
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. persons in respect of the other offences of which 
** they were found guilty. 

The case for the prosecution briefly is as follows: 
One Sukhada Sundari widow of Suresh Majumdar 
was living with her five children in her husband’s 
house in the village of Gulisha within the jurisdic- 
tion of Chandpur police station. On 12th June 1940 
this woman left her home and on the following 
morning attended at the Chandpur mosque and 
went through a ceremony of some kind there. As 
she was coming away from the mosque in the com- 
pany of Ayub Ali and another she was arrested by 
the police and made over to her relatives. A case 
under S. 366 was started against Ayub Ali and 
another. Ayub Ali and the other man were placed 
on trial on that charge before the Court of Ses- 
sion. During the pendency of that case and after 
the accused was acquitted, the woman Sukhada 
Sundai i icsicled at the b&slia of a pleader, namely 
0 Nagendra Singh in the town of Chandpur. That 
case came to an end on 6th September 1940 with 
the acquittal of the two accused persons. 

Some time after the acquittal of the accused in 
that case a proposal was made that the woman 
Sukhada Sundari should go on pilgrimage with one 
Jatindra Mohan Basu Raja and his family. The 
matter was discussed and according to the prose- 
cution it was finally decided on 21st September 
1940 that Sukhada Sundari should accompany the 
Basu Rajas on the pilgrimage. According to the 
piosecution Sukhada Sundari was agreeable to do 
so; according to the woman herself she was reluc- 
tant to go on the pilgrimage. According to the pro- 
secution, Sukhada Sundari expressed a desire to go 
back to her village home and see her children and 
her relatives before going on the pilgrimage. No date 
however, was fixed for her return to Gulisa to visit 
her children and her relatives, but on 21st Septem- 
bei , while Nagendra Babu and his wife wore away 
from home, the accused Monomohan De alias Munna, 
a servant of Nagendra Babu, persuaded Sukhada 
Smulan against her better judgment to start for 
Gulisa that same evening. Munna engaged the boat 
of Dinabandhu for that purpose and persuaded 
Sukhada Sundari to go with him in that boat that 
evening, there are two routes by which one can 
tiavcl tiom Chandpur to Gulisa. The shorter route 
\ ia Lruhnuin-Shakua goes through a portion of the 
country which is largely inhabited by Moslems. 

I he longer route via Ihigra was considered by 
Sukhada to be safer. Accordingly, they travelled b’v 
Bngra and arrived at Gulisa on the following 
morning On the morning of 22ml September 
Sukhada had a meal in her mother- in-laws's house 
and visited other Hindu relatives in the \i lingo. At 
about midday, the accused Munna approached’ her 
and said that, he had to return to Chandpur imme- 
diately as he had urgent work there, and he pre- 
vaded upon her to return with him t hero and then. 
Munna also said that it was necessary for him to 
t.avel by the shorter route via Brahman-Shakua. 
buk hmia Sundari at first was reluctant to go hv 
this route but ultimately she agreed as Munna 
nsisted, but she first secured an escort of Hindu 
• at.vcs irom the village. Accordingly Girindra 

\ n r‘\ Yv 1 1,11 : ,iUiMl,ni Chandra Nandi and 
In n | ,0 | ! " , l Vll lagi> accompanied her 

m v ' ' ,|!° :lt ! l "d started out on the return jour- 
no\ to (/hand pur. J 

Aftn tui\ oiling a distance of about a mile and a 
half, the party reached the northern end of the 
submerged 1 , elds of t ll0 village Cdiapila and were 
just entering the mouth of a klml when thov 
found a boat coming from the opposite direction. 
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When this boat reached them it turned across the 
khal and blocked their further passage. The appel 6 
lant Kader Ali came out from under the cover of 
that boat and jumped upon the cover of the boat in 
which Sukhada was travelling. The cover of the 
boat was broken by the force of his jump. The 
appellants Nur Mian and Ayub Ali also boarded 
Sukhada’s boat in the wake of Kader Ali. These 
three men then commenced to drag Sukhada Sun- 
dari towards their boat. Sukhada Sundari resisted 
and screamed and clung to her friends, and her 
friends Girindra, Jotindra and Nanigopal attemp- 
ted to save her. They were threatened, however, 
by the other accused who were also in the boat from 
which Ayub Ali and his companions had jumped. 
Accordingly, Jotindra, Girindra and Nanigopai 
gave up the struggle and allowed these men to°dra<* 
Sukhada Sundari away. While this incident was in 
progress, the accused Munna sat quiet in the boat of 
Sukhada Sundari making no attempt to intervene, f 
When the accused started away in their boat with 
Sukhada, Munna got into their boat and left the 
place with them. In the meantime, some 10 or 12 
other boats had come up and surrounded the boat 
in which Sukhada Sundari’s friends had been tra- 
velling. These boats remained round Dinabandliu’s 
boat until the boat in which Sukhada Sundari had 
been taken, had gone some distance. Thereafter 
they suffered the people in Dinabandhu’s boat to 
proceed. Girindra and his friends decided to return 
to Gulisha. When they reached Gulisha they 
discussed the incident and determined to lod^e 
information with the police. Accordingly, first 
information report was lodged with the police at 
4 A. M. on the morning of 23rd September 1940, 
and the usual police investigation followed. 

The accused Munna was arrested on 24th Sep- 
tember 1940. None of the other accused were ^ 
apprehended or surrendered until the middle of 
November. The woman Sukhada Sundari remained 
in the custody of the accused party until tho case 
came up for trial. Tho defence story is that Sukhada 
Sundari after she became a widow was ill-treated 
by her husband’s relatives, and also, owing to 
poverty, was in difficulties in maintaining her 
family. Tho appellant Ayub Ali is a neighbour and 
had been a friend of Sukhada Sundari’s late hus- 
band. Sukhada fell in love with Ayub Ali and 
voluntarily left home with him in the previous 
Juno. On the morning of 13th June she attended 
Chandpur mosque and was there converted to 
Islam, and thereafter married Ayub Ali of her own 
free will. During the previous trial she remained 
in the custody of her Hindu relatives, and was bv 
them induced to give false evidence against Ayub 
Ah. After the close of the previous trial, her Hindu ^ 
lelativos suggested that she should go on a pilgri- 
mage, but she did not agree. She was afraid, how- 
e\er, that she might ho compelled hv them to go on 
a pilgrimage and she, therefore, decided to leuvo 
the house of Nagendra Babu, pleader, and to return 
t>> Gulisha. Accordingly, she set out on the evening 
of 21st, September with Munna for Gulisha. She 
arrived at Gulisha on the morning of 22nd Sep tom - 
hei and went to the house of her mother-in-law. 
Her mother-in-law abused her, insulted her and 
assaulted her with a broom-stick and refused to 
gi\o hot shelter. She then sought shelter in the 
house of another Hindu relative, viz., the witness 
•'atindra Glmndra Nandi, hut there too she was 
moulted and refused accommodation. Accordingly 
ot her own free will she went to tho house of her 
husband Avnb Ah. The appellants, in t heir defence, 
denied that there was any such incident on 22nd 
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September as alleged by the prosecution. The ac- 
® cused Munna put forward a different defence. He 
gave a story very similar to that given by the pro- 
secution. According to him he too started back 
from Gulisha with the woman Sukhada Sundari in 
the afternoon of 22nd September and they were 
held up by the other accused in the manner des- 
cribed by the prosecution witnesses. He asserts, 
however, that he was no party to the abduction and 
-denied that he left the place of occurrence in the 
company of the other accused persons. He asserted 
-that he was sent to Chandpur by the relatives of 
the abducted woman for the purpose of lodging 
information at the thana. 

During the course of the trial, statements made 
by the accused Ayub Ali in the course of the pre- 
vious trial were proved and placed before the jury, 
and the jury were asked to consider these state- 
ments in connexion with the defence allegation that 
b the woman Sukhada Sundari was married to the 
accused Ayub Ali on 13th June 1940. The learned 
Sessions Judge in his charge to the jury read out 
the statements recorded under S. 342, Criminal 
P. C., in the previous trial to the jury and after 
doing so stated : “This clearly indicates that Ayub 
Ali had an opportunity of telling the Judge, if he 
-desired to do so, that he had married Sukhada.” 
The learned Judge then proceeded to discuss these 
statements and other evidence and suggested to the 
jury that the attitude taken by the accused in the 
previous trial was inconsistent with the attitude 
taken in the present trial. He did however draw 
the attention of the jury also to a petition Ex. B 
filed in Court during the previous trial by one of 
the defence witnesses, in which it was clearly 
asserted that Sukhada had been married to Ayub 
Ali. 1 The learned advocate for the appellants has 
C argued before us that the statements made by Ayub 
Ali under S. 342, Criminal P. C., in the previous 
trial should not have been admitted in evidence and 
he has further argued that if the statements were 
admitted in evidence the learned Judge should have 
emphasised in his charge before the jury that in 
the previous trial the factum of marriage was not 
strictly speaking, relevant. In our opinion, the 
line of defence taken in the previous trial was cer- 
tainly a relevant fact, and the jury were entitled to 
know what defence Ayub Ali had taken in that case 
lin view of the attitude taken by the defence in the 
present case, viz., that' Sukhada was married to 
Ayub Ali on 13th June 1940. We are unable to hold 
that the learned Judge was wrong in admitting the 
previous statements into evidence, or that he mis- 
directed the jury when he stated his opinion that 
the attitude taken by Ayub Ali in the previous trial 
i£ was inconsistent with his attitude in the present 
trial. The fact that the learned Judge placed before 
the jury, Ex. B shows that he placed all the rele- 
vant materials before the -jury. The fact that he 
emphasised his own inference from those materials 
'does not justify us in holding that he misdirected 
the jury on this point. 

During the course of the trial the statements 
made by the woman Sukhada Sundari during the 
previous investigation and during the previous trial 
were admitted into evidence. Four statements were 
taken from Sukhada Sundari during the previous 
investigation and trial. Her first statement was 
recorded by the police under S. 162, Criminal P. C. 
Her next* statement was recorded by a Magistrate 
under S. 164, Criminal P. C. Her third statement 
•was made during the enquiry before the commit- 
ting Magistrate, and her fourth statement was her 
-evidence on oath during the actual trial in the 


Court of Sessions. The learned Judge placed all 
these four statements before the jury. The learned 
advocate for the appellants has contended before 
us that a wrong use has been made of the state- 
ments of Sukhada recorded during the previous 
investigation and trial. He has contended that if 
previous statements of a witness are to be used as 
substantive evidence except as provided in S. 288, 
Criminal P. C., they must be statements corrobora- 
ting her evidence in Court and admissible under 
S. 157, Evidence Act. But, inasmuch as the previ- 
ous statements of Sukhada Sundari contradict her 
evidence in this Court in almost every particular, 
the learned advocate contended that they were not 
admissible under S. 157 of the Act. If they be 
regarded as admissible under S. 155, Evidence Act, 
for the purpose of impeaching the credit of the wit- 
ness then the statements, according to the learned 
advocate, are not admissible as substantive evi- 
dence. They are merely admissible to show that f 
the present statements of the woman Sukhada are 
not reliable. Moreover, according to the learned 
advocate, inasmuch as the provisions of S. 145, 
Evidence Act, were not complied with they ought 
not to have been admitted even under S. 155, Evi- 
dence Act. 

There can be no doubt that the prosecution were 
entitled to prove these previous statements in order 
to impeach the credit of the witness Sukhada. It 
may be observed that Sukhada was examined not 
as a prosecution witness in the present case but as 
a Court witness. It is true that the provisions of 
S. 145, Evidence Act, were not strictly complied 
with. The attention of the witnesses was not drawn 
to each one of the previous statements that were' 
made by her which were ultimately used for the 
purpose of contradicting her, but she was cross- 
examined generally as to the circumstances under (J 
which she made her previous statement and in 
some detail as to particular statements made by 
her. It is obvious from a perusal of that cross- 
examination, that she was not able to give any 
satisfactory explanation of the conflict between her 
statements during the previous trial and her state- 
ments in the present trial, and the failure to put 
each individual statement to her obviously did not 
result in any miscarriage of justice. In our opinion 
the statements recorded by her in the previous 
trial were rightly admitted in evidence, and though 
there was a failure in some respects to comply with 
the provisions of S. 145, Evidence Act, that failure, 
was of no importance in the present case. 

As to the question whether the statements previ- 
ously recorded were used for a wrong purpose, it 
has been argued by the learned advocate for the 
appellants that these previous statements were used } L 
as substantive evidence of the facts contained in 
them. In our opinion it cannot be said that they 
were in fact used for that purpose. The learned 
advocate for the appellants drew our attention to 
that portion of the charge to the jury in which the 
learned Judge summarised the various conflicting 
statements of the woman Sukhada and particularly 
to the final sentence in the paragraph in question. 
That sentence reads: “It is necessary for us to 
come to a decision as to which version is true.” 
The learned advocate has argued from this sen- 
tence that the learned Judge treated both sets of 
statements as substantive evidence and requested 1 
the jury to decide which of the two sets of state- 
ments they could rely upon. In our opinion the 
sentence to which reference has been made, does 
not justify this interpretation.- In the present trial 
the defence emphasised their assertion that Sukhada , 
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was married to Ayub Ali on 13th June 1940. In 
respect of one of the charges at least the question 
whether or not she was married to Ayub Ali before 
the date of the present occurrence was of the greatest 
importance, as the learned Judge himself pointed 
out. The question, therefore, whether or not the 
woman had been married was of great importance 
in this particular case, and the learned Judge was 
right in drawing the attention of the jury to this 
conflict in evidence and he was right in asking them 
to come to a decision as to which of the two stories 
was true. But the learned Judge in inviting the 
jury to come to a decision as to which of the two 
versions was true did not rely on the evidence given 
by the woman during the previous trial. He em- 
phasised circumstances which were not seriously 
disputed, and he asked the jury to come to their 
decision after considering all these circumstances. 
In our opinion the learned Judge was substantially 
correct when he told the jury that they had to de- 
cide which of the two versions was correct, and the 
Judge did not in fact treat the previous statements 
of the woman Sukhada as substantive evidence. We 
are unable therefore, to hold that there was any 
misdirection to the jury in the manner in which 
the previous statements of the woman Sukhada 
were dealt with. 

The learned advocate for the appellants has 
pointed out that in his charge to the jury, when the 
learned Judge discussed the evidence regarding each 
of the questions in issue he omits to refer at each 
stage to the evidence of the woman Sukhada on the 
point. It is perfectly true that the learned Judge 
does not in tho earlier part of his charge refer to 
the evidence of Sukhada. He reserved all reference 
to the evidence of Sukhada to the end of his charge, 
and he then pointed out the circumstances under 
which she had made her various statements, and 
showed that in his opinion her evidence on either 
side was wholly unreliable. The evidence of the 
woman Sukhada was sufficiently emphasised by the 
learned Judge in his charge, and the mere omission 
to refer to that evidence which, on the face of it, 
was unreliable, when discussing each question in 
issue, is not a misdirection, which vitiates the trial. 

The learned advocate further contended that in 
the charge lo the jury the case against each indivi- 
dual accused has not been separately discussed and 
he has argued that as the evidence against the 
different accused is different, there should have been 
a separate discussion, and the failure to discuss the 
evidence against each accused separately is sufficient 
to vitiate the trial. In the early stages of his charge 
the learned Judge emphasised the necessity of con- 
sidering the evidence against each of the accused 
c< separately, and of coming to a separate and distinct 
conclusion whether each of the accused was guilty 
or not, and, if guilty, of which of the offences with 
which he was charged. The learned Judge did in 
hu t consider the case of the accused Munna separa- 
ely from that of the other accused. He set out the 
d ere nee ol Munna separately and at a later stage of 
his charge he discussed both the evidence and the 
Jaw regarding the case against Munna quite sopa- 

“ l ( y [l' om 1,10 other accused. Moreovor, he pointed 
out to the jury during the course of his charge that 

one accused, namely, Kader Ali had pleaded alibi 
both in the committing Magistrate’s Court and in 
h.s statement under S. 312, Criminal 1\ C., in tho 
Court of Sessions, and he pointed out that there was 
no evidence whatsoever in support of the plea of 
nlib. and he also pointed out to tho jury that even 
if they rejected the plea of alibi, that was not suffi- 
cient to establish the case against the accused Kader 


Ali, and that they must be satisfied from the pro- 
secution evidence that the guilt of Kader Ali had 
been established. Moreover, in his general discus- 
sion of the evidence of the prosecution witnesses 
when discussing contradictions and discrepancies in 
that evidence, he pointed out that the evidence 
varied in respect of the different accused persons. 
He pointed out the deficiencies and the discrepan- 
cies in the identification of the various accused 
persons. As all the accused persons other than 
Munna were defended together, and as there is no 
indication on the record that apart from the plea 
of alibi on behalf of Kader Ali there was any sepa- 
rate defence for each of these accused, we are unable 
to hold that the charge to the jury was defective in 
the present case, merely from the fact that the evi- 
dence against each accused was not tabulated at the 
end of the charge. The evidence against the sepa- 
rate accused was indicated during the course of the 
charge and the duty of the jury to consider the 
case separately against each of the accused was em- 
phasised. It would have been more convenient if at 
the end the evidence against each accused had been 
tabulated, but in the circumstances of the present 
case we do not consider the failure so to tabulate it 
was a misdirection vitiating the trial. 

These are the only oriticisms which have been 
preferred against the charge to the jury. We have 
considered them carefully, and have come to the 
conclusion that there are no misdirections in the 
charge which would justify us in ignoring the majo- 
rity verdict of tho jury, or in setting aside that 
verdict. In the result, therefore, we see no reason 
to interfere with the convictions and sentences. We 
therefore, order that this appeal be dismissed. 

PAL J. — I agree. 

K.S./R.K . Appeal dismissed. 

Cr. P. C. — 

(b) (’41) Chitaley, S. 297, N. 11 Pt. 28. 

(’41) Mitra, Page 1018, N. 915. 

(c) (’41) Chitaley, S. 162, N. 16 Pt. 1; S. 164, 
N. 7 Pt. 11. 

(’41) Mitra, Page 191, N. 502; Page 502, N. 502 
(c) “If duly proved.” 

(d) (’41) Chitaley, S. 297, N. 11 Pt. 28. 

(’41) Mitra, Page 1018, N. 915. 

(e) (’41) Chitaley, S. 297, N. 11 Pt. 28. 

(’ll) Mitra, Page 1018, N. 915. 

(f) (’41) Chitaley, S. 297, N. 11 Pt. 28. 

(’ll) Mitra, Page 1018, N. 915. 
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Hafizur Halim an Howladar — 

Petitioner 

v. 

M ( l' Amjad Ali Taluqdar of Tarikata 
P. S. Am toli , Dist. Bakcrganj — 

Opposite Parti/. 

Civil Rule No. 1 178 of 1940, Decided on 6th May 
1911, issued in matter of order of Addl. District 
Judge, Bakorgnnj (Barisal), D/- 28th June 1940. 

Bengal Tenancy Act (8 of 1885, as amended 
by Act 4 of 1928), S. 26F (2) and (3)— Property 
subject to incumbrance— Parties to sale valuing 
property free from incumbrance at Rs. 1180 — 
Notice to pre-emptor stating that Rs. 430 was 
paid in cash and Rs. 750 was unpaid as bein^ 
due on incumbrance— Pre-emptor held entitled 
to pre-empt on payment of Rs. 430. 
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f The parties *to the sale valued the property at (a) Mahomedan law— Guardianship — Mater- 
• Rs. 1180 free from incumbrances. The existence of nal aunt versus step-mother of father of minor. & 


an incumbrance was mentioned but no details were 
given with regard to it. From the actual notice 
which was served on the pre-emptor it transpired 
that Es. 430 was paid in cash and Es. 750 was un- 
paid on the ground that it was due on the incum- 
brance : 

Held that to treat Rs. 1180 as the consideration 
money would imply the absurdity that the value of 
the equity of redemption was the same as the value 
of the property free from incumbrance. Therefore, 
the pre-emptor was entitled to pre-empt on pay- 
ment of Es. 430. If the vendee had paid off any in- 
cumbrance he was entitled to make a claim under 
S. 26F (3). [P 281 C 1] 

Dr. N. G. Sen Gwpta and Obaidul Hiiq — 

for Petitioner. 

b Jitendra Nath Guha — for Opposite Party. 

ORDER. — The question raised in this rule is 
whether the petitioner is to deposit Rs. 430 or 
Rs. 1180 before he is entitled to pre-empt under 
S. 26F, Ben. Ten. Act; It depends upon the mean- 
ing to be attached to the words “consideration 
money or value of the share transferred” in sub- 
section (2). • 

It appears that there is an incumbrance on the 
property. Under sub-s. (7), the petitioner will 
acquire the property subject to incumbrances. The 
opposite party is attempting to compel the peti- 
tioner to reimburse him for an incumbrance which 
he has failed to discharge. It is common ground 
that the petitioner must deposit the consideration 
? money as stated in the notice. The question there- 
fore, is what was the consideration money stated in 
t the notice which was served upon the petitioner. 
It appears from the kobala that the parties valued 
i the property at Es. 1180 free from incumbrances. 
The existence of an incumbrance was mentioned 
but no details were given with regard to it. Then 
from the actual notice, it transpires that Es. 430 
was paid in cash and Es. 750 was unpaid on the 
ground that it is due on the incumbrance. Now if 
the meaning of the notice was that Rs. 1180 was 
the consideration money, then there was no point 
whatever in giving all these details. The interpre- 
tation which the opposite party seeks to put upon 
notice implies the absurdity that the value of the 
equity of redemption is the same as the value of 
the property free from incumbrance. No injustice 
will be done to the opposite party. If he has paid 
r off any incumbrance, he is entitled to make a claim 
under sub-s. (3). 

d The rule is accordingly made absolute. The order 
of the Courts below is set aside. The Munsif is 
directed to make an order in favour of the peti- 
tioner in accordance with law. The opposite party 
will pay the costs of the petitioner in all Courts. 
The hearing fee is assessed at one gold mohur. 

G.N./R.K. Rule made absolute. 
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Biswas and Sen JJ. . 

Tumina Khatun — Appellant 

7. 

Gaharjan Bibi — Respondent. 

Appeal No. 95 of 1940, Decided on 16th January 
1941, from original order of Dist. Judge, Bakarganj, 
DJ - 15th February 1940. 


A maternal aunt has a preferential right to the 
custody of a minor under the Mahomedan law over 
the step-mother of the father of the minor. 

[P 282 C 1] 

(b) Guardians and Wards Act (1890), S. 17 — 
Person entitled to be appointed under personal 
law — That she is young woman of 21 years 
with two children or that her father looks after 
litigation held no disqualification. 

Under S. 17 normally a person who under the 
personal law would be entitled to the custody of the 
children in preference to any one else should be 
appointed guardian and it is only in exceptional 
circumstances that any one else could be appointed. 

[P 282 C 1] 

A woman who was related to the minor as 
mother’s sister was not appointed for the following / 
reasons : (1) She was 21 years of age and had two 
children and may have more; she was too young 
and would not have the time to look after the 
minors, and (2) neither she nor her husband had 
deposed in the case and it was her father who had 
applied for her : 

Held that neither of these reasons were adequate 
for refusing to appoint her guardian. [P 282 C 1] 

(c) Guardians and Wards Act (1890), S. 17 — 
Welfare of minor is primary consideration — 
Appointment of woman who has married stran- 
ger to minor is not forbidden by Mahomedan 
law — Such person only loses preferential right 
under Mahomedan law and can be appointed 
guardian under S. 17. 

Under S. 17 the welfare of the infant is the 
primary consideration and a stranger may be ap- 9 
pointed a guardian, in preference to a relation if 
the Court considers that the welfare of the infant 
demands it. The Court should, wherever possible, 
make an appointment, which is consistent with 
the personal law to which the minor is subject; 
and' when the personal law definitely forbids the 
appointment of a certain person as guardian, such 
person should not be appointed. The Mahomedan 
la'w, however, has not forbidden the appointment 
of a woman who has married a stranger to the 
minor to be guardian of the minor; all that it has 
laid down is that a woman who has a preferential 
right to the custody of an infant loses such right 
on her marriage to a stranger. Therefore a mother’s 
sister of the minor who has married a stranger to 
minor is not disqualified from being appointed 
guardian of the minor and the welfare of the minor 
would be better served by appointing her as guar- h 
dian in preference to a step-mother of the minor’s 
father. [P 283 C 1, 2] 

Radhika Ran j an Guha — for Appellant. 

Jitendra Nath Guha — for Respondent. 

SEN J. — Moksed and Fatema are the infant 
son and daughter of Amina and Mobarak Ali. They 
are aged about four years and six years respectively. 
Both their parents are dead. Tumina Khatun, the 
sister of Amina, applied for the guardianship of the 
person and property of these two infants. .Amina’s 
father, Isumaddi, applied to be appointed guardian 
of the property only of the minors, and Tumina 
gave up her claim in this respect. The applications 
were opposed by Gahar Ali Mridha, the paternal 
grandfather of the minors. The learned District 
Judge has appointed Isumaddi guardian of the 
property of the minors, and this part of the order 
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is not appealed against. He has dismissed Tumina’s 
a application to be appointed guardian of the persons 
of the minors and has appointed Gahar Ali’s wife, 
Gaharjan, the step-mother of Mobarak Ali, as such. 
The appeal is against this order. 

On behalf of the appellant it is argued that 
Tumina, as maternal aunt, has, under the Maho- 
medan law, a preferential right to the custody of 
the minors and that the reasons given by the 
learned Judge for not appointing her are insuffi- 
cient. It is pointed out that Gaharjan, being the 
step-mother of the father of the minors, has no 
right under the Mahomedan law to be appointed 
guardian. Learned advocate for the respondent 
contends, firstly, that the reasons given by the 
learned Judge for not appointing Tumina are good 
ones; secondly, that Tumina, having married a 
person not related to the minors within the pro- 
hibited degrees, she has disqualified herself from 
claiming to be guardian of the minors under the 
Mahomedan law and that the Court in these cir- 
cumstances could not appoint her as guardian as 
the provisions of S. 17, Guardians and Wards Act 
forbade such appointment. 

I shall deal with the question of disqualification 
later and shall assume for the present that there is 
no disqualification. Tumina, being a maternal aunt, 
has certainly a preferential right to the custody of 
the two minors under the Mahomedan law. Nonv 
S. 17, Guardians and Wards Act, provides that, in 
appointing a guardian of a minor, the Court should, 
subject to the provision of the section, be guided 
by what, consistently with the law to which the 
minor is subject, appears in the circumstances to 
be for the welfare of the minor. The section goes 
on to say that, in considering what will be for 
^ the welfare of the minor, the Court should have 
[regard to the age and sex of the minor, the nearness 
of kin of the proposed guardian and similar mat- 
ters. It is clear from the section that normally 
Tumina, who under the Mahomedan law would be 



entitled to the custody of the children in preference 
to any one else, should be appointed guardian and 
that it is only in exceptional circumstances that 
any one else could be appointed. The learned Judge 
seems to have accepted this position. What has to 
be decided is whether the reasons assigned by the 
learned Judge for not appointing Tumina are 
adequate. The reasons given by the learned Judge 
are two, viz.: (i) She is 21 years of age and has 
two children and may have more; she is too young 
and will not have the time to look after the minors, 
(ii) Neither she nor her husband have deposed in 
the case and it is her father Ismnaddi who has 
applied for her. 

In my opinion neither of these reasons are ade- 
quate for refusing to appoint a person guardian, 
who according to the personal law of the minors, 
is normally entitled to bo so appointed. A married 
woman of 21 with children is quite mature enough 
to look alter the personal welfare of two infants 


age.l four years and six years. The fact that she 


has other children is a further qualification am 
certainly not a disqualification. 1 see no reason fi 
hold that she would not have time to look afte 
'he minois. The second reason is equally inude 
quate. Jn the society to which the petitione 
belongs, it is usual for the senior male membe 
oi the family to look after litigation. The learnot 
Judge has found that Ismnaddi, the father of tie 
ippellarh I umina, is a fit and proper person t< 
look alter I lie property of the minors. It isdiffieul 
io appreciate why in such circumstances lie shouh 
hold that the fact that Isumaddi is behind hi 


daughter Tumina in her application is one which 
should render her unfit to be guardian. V ' 

The next question for decision is whether Tumina 
has disqualified herself from being appointed guar- - 1 
dian by reason of the fact that she has married a 
person who is not related to the minors in the 
prohibited degrees. It is true that, in his petition 
in opposition to the application for guardianship, 
Gahar Ali makes this allegation, but there is no 
evidence given that Tumina has married such a 
person and there is no finding in the Court below 
to that effect. If I thought that the fact that 
Tumina was married to such a person would dis- 
qualify her from being appointed guardian of the 
minors, I would have sent the case back for the 
ascertainment of this fact, but I hold the view that 
such a marriage would not disqualify her. Under 
the Mahomedan law, as I have stated before, Tumina 
being a maternal aunt, she would have a preferen- 
tial right to the custody (hizanit) of the infants to / 
that of Gahar Ali or his wife Gaharjan. It is, how- 
ever, laid down by the Mahomedan law that a 
female otherwise entitled to the custody of a child 
loses the right of custody if she married a person 
not related to the child within the prohibited de- 
grees : vide the Hedaya, Chap. 14, p. 138; Baillie’s 
Digest 432. If, therefore, Tumina has married a 
stranger to the minors she has lost the right to the 
custody (hizanit) of the children, which she had 
under the Mahomedan law prior to her marriage, 
but it does not necessarily follow from this that she 
is disqualified from being appointed a guardian of 
the minors by a Court acting under the Guardians 
and Wards Act. Under that Act a stranger, who, 
prior to the order of appointment, had no right 
whatsoever to the guardianship of the minor, may 
be appointed guardian. All that the seotion says is 
that, subject to the welfare of the minor, the ap- ® 
pointment should bo made consistently with the 
personal law of the minor. Thus, preference should 
be given to persons, who, under the personal law of 
the minor, would be entitled to guardianship and 
persons, who are prohibited from being guardian 
by such personal law, should not be appointed. A 
stranger, however, may be appointed guardian under 
the Act if the welfare of the minor demands such 
appointment. This is perfectly clear from the Act. 
Now, if, in certain circumstances, a stranger may 
be appointed, I can see no valid reason for exclud- 
ing, in those circumstances, a maternal aunt who 
has married a stranger. She cannot bo in a worse 
position than a stranger as regards her eligibility to 
be guardian. 

It. is argued, however, by learned advocate for the 
respondents that by her marriage to a stranger the . 
maternal aunt bus “disqualified” herself from being 
appointed guardian and reliance is placed for this 
view upon the case in 11 C.L.J. 632 1 at p. 635. It 
is true that, there aro certain observations in that 
ease which seem to indicate this view; but the 
question under discussion now was not one which 
required decision in that case and it was not raised 
in this form. There the mother, who had married 
a stranger, claimed a preferential right to the guar- 
dianship of her child over that of the child’s pater- 
nal uncle. Mookerjce J., after referring to the 
Mahomedan law on the subject rejected her claim 
and, in doing so, he made certain observations to 
tlio effect that the mother bad disqualified herself 
from claiming the custody of the child by her mar- 
riage to a stranger. In another part of the judgment, 

1. (’10) 11 C.L.J. 632 : 5 I. C. 571, Yakub Sheikh 
v. Nafujan Bibi. 
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when considering the question of the guardianship 
a of the property of the minor, the learned Judge 
stated that : “If a person is disqualified for the office 
of guardian by the law to which the minor is sub- 
ject, he cannot be appointed guardian.” These 
remarks falling, as they do, from an eminent Judge 
of this Court, require the most careful considera- 
tion and it is with the greatest respect and not 
without some hesitation that I say that I am unable 
to agree with the view — if that be the view of the 
learned Judge — that a Mahomedan mother or aunt, 
who would otherwise be eligible for the guardian- 
ship of an infant, becomes “disqualified” from being 
appointed guardian under the Guardians and Wards 
Act, because she has married a stranger to the 
infants. I have consulted the texts in the Hedaya 
and also Baillie’s Digest. In the Hedaya, the reason 
is given as to why a woman loses the right of 
liizanit upon her marriage with a stranger to the 
^ infant. It is said that the husband of the woman, 
being a stranger, may illtreat the child. It is further 
said that on the dissolution of such marriage, the 
right to custody revives. Baillie gives no reason, 
but merely states the fact that the right to custody 
is “ma’de void” by marriage with strangers and 
that the right revives on the marriage being dis- 
solved. It is clear from these passages that, under 
the Mahomedan law, a woman, who marries a 
stranger to the infant, is not considered as having 
done something which would render her personally 
unfit to be the guardian of a child. The Mahome- 
dan law nowhere directs that a woman, having 
minor relations, should always marry the relations 
of such minors or that the marriages of such women 
with strangers are looked upon with disfavour. It 
laid down this rule regarding the custody of minors 
by females, in order to protect them as far as pos- 
c sible from harsh treatment by strangers. Further, 
the passages in Baillie and the Hedaya, stating that 
a woman loses the right of hizanit by marriage 
with a stranger to the minor, occurs where the 
question of the preferential right of guardianship is 
being discussed. It is nowhere suggested that, where 
there are no other eligible relations, the Judge can- 
not appoint a woman who has lost her right of 
hizanit by her marriage to a stranger. The word 
“disqualified” is nowhere used. • I do not consider, 
therefore, that the Mahomedan law lays down that 
a woman, who has married a stranger to the minor, 
is “disqualified” from being appointed a guardian 
under any circumstances. It merely lays down that 
such a woman loses any preferential right which 
she had by virtue of her relationship to the minor. 

As I pointed out before, the terms of Sec. 17, 
Guardians and Wards Act, are perfectly clear. The 
** welfare of the infant is the primary consideration 
and a stranger may be appointed a guardian, in 
preference to a relation, if the Court considers that 
Ithe welfare of the infant demands it. I realise that 
|the section also enjoins that the Court should, 
•wherever possible, make an appointment, which is 
consistent with the personal law to which the minor 
is subject; and that, when the personal law defini- 
tely forbids the appointment of a certain person as 
guardian, such person should not be appointed. Tbe 
Mahomedan law, however, has not forbidden the 
appointment of a woman who has married a stran- 
ger to the minor to be guardian of the minor; all 
i that it has laid down, as I have explained above, is 
that a woman who has a preferential right to the 
'custody of an infant loses such right on her mar- 
riage to a stranger. I am of opinion, therefore, that 
rfcbe appellant is not disqualified from being ap- 
pointed a guardian. If she has married a stranger, 
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she has only lost her preferential right as aunt.i 
She is in no worse position than Gaharjan, who is 1 ^ 
stranger to the minors. As between the two, I con-| 
sider that the welfare of the minors would be better 
served by appointing the appellant Tumina as 
guardian. Gaharjan is a step-mother of the infants’ 
father, while Tumina is the infants’ mother’s sister. 

It is far more likely that she will look after them 
with more affection and care than Gaharjan. 

There remains Gahar Ali himself. Under the 
Mahomedan law, the grandfather, in the absence of 
certain relations, has a right to be appointed guar- 
dian. Gahar Ali, as grandfather, would have a pre- 
ferential right to that of Tumiua under the 
Mahomedan law, if Tumina has married a stranger. 
The learned Judge has, however, found him to be 
unfit to be guardian of the property of the minors, 
inasmuch as his interests are adverse to theirs and 
inasmuch as he is claiming a right adversely to the 
minors in certain property left by the minors’ / 
father. The learned Judge also points out that he 
was prosecuted for executing a decree which had 
already been executed. In these circumstances, I do 
not consider that it would be proper to appoint him 
as guardian of the minors’ persons. In my opinion, 
the welfare of the minors will be best secured if 
Tumina is appointed the guardian of their persons 
and I, accordingly, appoint her .as such; the minors 
shall remain in the custody of Tumina. This ap- 
pointment shall be treated for all purposes as having 
been made by the District Judge of Bakarganj. 
This appeal is allowed with costs. 

BISWAS. — I agree. 

K.S./R.Iv. Appeal allowed. 
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Derbyshire C. J. and Panckridge J. 

O. V. Forbes — Appellant 

v. 

V. G. Peterson — Bespondent. 

Appeal No. 39 of 1940, Decided on 15th January 
1941, from original order in Testamentary Suit 
No. 13 of 1939. 

(a) Succession Act (1925), S. 283 (1) (c) — 
Person on whom citation is served is bound by 
probate proceedings even if he stands by. 

A person having an interest need not be a party 
to a probate action to be bound by its results. 
Where citations have been served and a party is 
cognizant of the proceedings for probate or letters 
of administration and chooses to stand by and allow ^ 
the proceedings to be concluded in his absence, he 
will not be allowed to come in afterwards and have 
the grant revoked or the proceedings reopened : 
(’15) 2 A.I.R. 1915 Cal. 393, Rel. on ; 33 Cal. 116 
(P.C.) and (’28) 15 A.I.R. 1928 P.C. 2, E.vpl. 

[P 286 C 2] 

(b) Succession Act (1925), S. 273 — Expres- 
sion “civil proceedings” in S. 3 (24), General 
Clauses Act — Meaning — Oudh Chief Court is 
High Court within S. 273. 

The expression “civil proceedings” in S. 3 (24), 
General Clauses Act, is used in contradistinction to 
criminal proceedings, and includes testamentary 
proceedings. The Oudh Chief Court therefore is a 
High Court within the meaning of S. 273, Succes- 
sion Act, and has jurisdiction to grant probate of a 
will “with effect throughout British India.” That 
grant can only be revoked or annulled by the Oudh 
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Chief Court or the Privy Council and until so 
® revoked or annulled it stands good. [P 286 C 2; 

P 287 C 1; P 288 C 1] 

(c) Succession Act (1925), S. 271— High Court 
can exercise discretion under S. 271 — Discretion 
when exercisable. 

The High Court lias at least the discretion given 
by the Act to the Judge of a district. The discretion 
under S. 271 is exercisable by the Court whenever 
the Court is placed in the position of having to 
decide wbat order is to be made upon the applica- 
tion for probate of the will. The Court is not pre- 
cluded from exercising the discretion afresh in the 
light of new facts though of course it will not exer- 
cise it to the contrary effect whilst the facts re- 
mained the same. [p 287 C IT 

(d) Succession Act (1925), Ss. 271 and 270 

Probate action — Concurrent jurisdiction— -Points 

i to be considered in avoiding conflict stated 

Two sets of proceedings for probate going on at 
same time in Oudh Chief Court for probate of 
will and in Calcutta High Court for probate of 
will and codicil — Proceedings in Calcutta High 
Court held should be stayed. 

In case of concurrent jurisdiction, in a probate 
action it is very necessary to avoid a conflict. In 
determining whether the Court should have regard 
and defer to a jurisdiction with which it may come 
into conflict or whether the Court can fairly expect 
that other jurisdiction to defer to it two points 
should be considered, priority in time and extent of 
relief asked for or obtainable in the other jurisdic- 
tion. []> 287 C 1 ,2] 

A testatrix who died on 6th June 1939 had resid- 
ed for some time previous to her death at Lucknow 
in Oudh and had immovable and moveable property 
valued at about nine lakhs of rupees, eight lakhs of 
which was situate in Oudh and about one lakh, 
consisting of money and shares in companies was 
in Calcutta. The deceased made a will on 23rd 
January 1938 and appointed b' and P as executors. 
On 1st June 1939 that is five days before her death, 
the deceased was alleged to have executed a codicil 
to the said will whereby P was removed from the 
oflice of executor under the will and N substituted 
in her place. The codicil also purported to reduce 
J s share from one-third to one-sixth and increase 
the share of P from one-third to one-half. On 11th 
July 1939 P applied to the Chief Court of Oudh at 
Lucknow for grant of probate of the will. Citations 
weie issued and served on P and A' and they wore re- 
quired to produce t he will and codicil. On 3rd August 
i’’ applied in the Calcutta High Court for grant of 
probate of the will and codicil and the mattor was 
set down as a contentious cause. On 30th August 
1939 ]> made an application before the Calcutta 
High Court to stay the Calcutta proceedings under 
• 19* Cml 1\ C., and also on the ground that the 
application of P for probate did not comply with 
the requirements of S. 279 (1). Succession Act, in 
that it did not state that (to the bc^t of his belief) 
no application had been made to any other Court 
tor probate of the same will. The application for 
slft y NV ‘ ls dismissed with the result that probate 
proceedings m the Calcutta High Court went on. 
Jlieie were thus on 30th August two sets of pro- 
ceedings for probate going on at the same time, 
namely (a) m the Oudh Court for probate of the 
will and (b) in the Calcutta High Court for probate 

(>1 { ''I 11 an(1 c °dicil. Although N was a party to 

the Oudh Court proceedings P was not but was 
taking interest in them as he was represented by a 
counsel and was financing N in his activities there. 


On 30th November 1939 the Oudh Court holding 
that the codicil propounded by N was not proved • 
at all granted probate of the will to P, with effect 
throughout British India and that grant was con- 
firmed in appeal. On 30th April 1940 P made an 
application to the Calcutta High Court for deter- 
mining the preliminary issue as to the maintaina- 
bility of F's application to that High Court for 
probate of the will and codicil, and the Court passed 
the following order : “The application is stayed 
sine die with liberty to bring it on upon notice to 
the other parties in the event of the probate granted 
by the Lucknow Court being hereafter revoked.” 

In the appeal against the order : 

Held (Per Derbyshire C. J.) the Calcutta High 
Court had jurisdiction to grant probate of the will and 
codicil as part of the property left by the testatrix 
was lying in Calcutta but since the Oudh Court 
proceedings were the first to be started and bad been . 
finally determined so far as it was possible for them " 
to be finally determined without F's assistance 
which he deliberately withheld and the Oudh Court 
was the more natural and more convenient Court, 
the Calcutta High Court in exercising the, discre- 
tion which it had under the Succession Act, and 
also in exercising its right to observe the comity of 
Courts, was correct in making the order appealed 
from : (1908) 77 L.J.Ch. 824, Rel. on. [P287 C 1, 2] 

(Per Panckridge J .) — The petition for probate of 
the will and codicil filed in the Calcutta High Court 
could be dismissed as barred by res judicata. When 
the situation was not complicated by the existence 
of an infant or of a pardanashin beneficiary, the 
law in India was substantially tho same on the 
point as in Englnnd. Even if the Chief Court of 
Oudh be not a High Court, and if accordingly the 
grant of the Chief Court was not covered by the g 
proviso to S. 273, the grant of probate made by it 
was, until revoked or annulled, conclusive proof, as 
against those cited if not against all the world, that 
the grantee had established his title as executor of 
the deceased’s last will and testament. The faot 
that the grant in such a case would not bo effective 
with respect to assets beyond tho limits of the pro- 
vince in which the Court was situated would only 
mean that with regard to other assets the grantee 
must apply to the appropriate Court for a grant of 
letters of administration with the will annexed to 
which he had an indisputable right. [P 288 Cl, 2 ) 

(e) Succession Act (1925), S. 2 (b) — Codicil 
should be proved in Court in which probate of 
will has been obtained. 

As a matter of practice, codicils should be proved 
in tho Court from which the probate of the will 
has been obtained : (1883) 8 P.l). 167, Approved. 

[P 287 C 2] 

N. .V. Pose, K hat tan and D. P. Chatter jee — 

for Appellant. 

Sir . l.soAn Pot/, Ad voeate-Ceneral and P. C. Ghosh 

— for Respondent. 

DERBYSHIRE C. J — This is an appeal from 
an order of Ameer All J. dated 21st June 1940, 
whereby he stayed an application by Oswald Vernon 
Eorlvs made to this Court for the grant to him of 
probate of the will of his mother, Adelaide Eliza- 
beth Forbes, and a codicil alleged to have boon 
made with reference to the will. Tho order was as 
follows : 

“Tho application is stayed sine die with liberty 
to bring it on upon notice to the other parties in 
the event of the probate granted by the Lucknow 
Court being hereafter revoked.” 
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There was also an interim order restraining the 
<l executor and executrix of the said will — of which 
probate had been granted by the Oudh Chief Court 
at Lucknow — from distributing the estate in such 
a manner that persons having rights under the 
codicil may be adversely affected. The interim 
order restraining distribution was stated to hold 
good until 1st July 1940. The facts leading up 
to this application are as follows : The deceased 
Adelaide Elizabeth Forbes was a widow, who died 
at Dehra Dun in the United Provinces whilst on 
her way to Mussoorie on 6th June 1939. She had 
resided for some time previous to her death at 
“Dilkusha House”, Lucknow, in the province of 
Oudh and had immovable property in the province 
of Oudh and moveable property consisting mainly 
of money and shares in companies. Altogether the 
property was stated to be valued at about nine lakhs 
of rupees, eight lakhs of this was situate in pro- 
$ vince of Oudh and about one lakh, consisting of 
money and shares in companies, was held by the 
deceased’s banks or other agents in Calcutta. The 
deceased had three children, namely Oswald Vernon 
Forbes, the present applicant, Mrs. Violet Geral- 
dine Peterson, a married daughter, and Mrs. Esme 
Earle, another married daughter. The deceased 
made a will on 23rd January 1938, whereby she 
devised and bequeathed one-third of her estate to 
the applicant Oswald Vernon Forbes, one-third of 
her estate to Mrs. Violet Geraldine Peterson, and 
the other one-third to her other daughter Mrs. 
Esme Earle for life with the remainder to her 
children. The applicant and Mrs. Peterson were 
named as executors in that will. 

It is alleged that on 1st June 1939, that is five 
days before her death, the deceased executed a codi- 
c cil to the said will whereby Mrs. Peterson was 
~ removed from the office of executor under the will 
and Mr. F. O. O’Neill a barrister substituted in her 
place. The codicil also purported to reduce Mrs. 
Peterson’s share from, one-third to one-sixth and 
increase the share of Oswald Vernon Forbes, the 
applicant, from one-third to one-half. On 23rd June 
1939, Mr. Stewart, an official of the Imperial Bank 
at Lucknow who was a witness to the will, swore 
an affidavit before the Commissioner of Affidavits, 
Chief Court of Oudh, verifying the will and stating 
that he saw the testatrix sign it. On 27th June 
1939, Murli Dhar Raumiar and N. N. Shivpuri, 
who were witnesses to the codicil, swore affidavits 
before the Deputy Registrar of the Chief Court of 
Oudh stating that they saw the deceased sign the 
codicil. We are told that the will and codicil had 
both come into the hands of Oswald Forbes and 
- that the codicil was ‘produced’ by him on 4th July 
^ 1939. On 11th July 1939, Mrs. Peterson applied to 
the Chief Court of Oudh at Lucknow for grant of 
probate of the will and on 12th July she asked for 
a summons against Oswald Forbes and Mr. O’Neill 
for production of the will and codicil. On the same 
date, namely 12th July, upon an application by 
Mrs. Peterson in the Oudh Court under S. 276, 
Succession Act, the following order was made : 

“Let citations issue to Messrs. O. V. Forbes and 
F. O. O’Neill, Munshi S. Aziz-un-Nabi and B. 
Shayama Charan. As it is said that the original 
will and codicil are in the possession of Mr. Forbes 
or Mr. O’Neill, it is ordered under S. 267 (1), Suc- 
cession Act, that these gentlemen be required to 
produce the said will and codicil. Let the citation 
to Mr. Forbes issue immediately.” 

The summons was served on Mr. O’Neill, who 
wrote on the back of it : 
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‘‘The two documents noted overleaf, viz., the 
will of Mrs. A. E. Forbes dated 23rd January 1938 6 
and the codicil executed by Mrs. A. E. Forbes, 
dated 1st June 1939, were handed over to Mr. O. V. 
Forbes many days ago for transmission to Calcutta 
and are not now in my possession . . . .” 

On the back of summons was also written : 

‘‘I regret that I am unable to produce either the 
will or the codicil noted overleaf as neither docu- 
ment Js now in my possession.” 

‘‘Both documents are in Calcutta in connexion 
with my application for probate made in Calcutta.” 

O. V. Forbes, 17th July 1939. 

On 25th July 1939, Mrs. Peterson applied at 
Lucknow for the case to be proceeded with and for 
the issue of citations on Oswald Forbes and Mr. 
O’Neill, and the Oudh Court ordered : ‘‘Let cita- 
tions issue as ordered before.” On 26th July, Mrs. 
Peterson filed a caveat in the Calcutta High Court. 

It should be noted that at that time no proceedings / 
had been started in the Calcutta High Court in 
respect of the probate. On 3rd August, Oswald 
Forbes applied in the Calcutta High Court for grant 
of probate of the will and codicil; from a stamp on 
the face of the application it appears that it was 
handed in to the Court on 28th July. On 9th 
August Mrs. Peterson’s attorneys filed an affidavit 
in the Calcutta High Court in support of the caveat. 

On 12th August, Mrs. Peterson took out a summons 
in the Calcutta High Court for stay of the High 
Court’s proceedings in respect of the probate. On 
23rd August, Oswald Forbes took out a summons 
to have the matter set down as a contentious cause 
and on 29th August 1939, the High Court set down 
the matter as a contentious cause. On 30th August 
1939, Mrs. Peterson made an application before 
Panckridge J. in the Calcutta High Court to stay 
the Calcutta proceedings under S. 10, Civil P. C., 9 
and also on the ground that the application of Mr. 
Forbes for probate did not comply with the require- 
ments of S. 279 (1), Succession Act, in that it did 
not state that (to the best of his belief) no applica- 
tion had been made to any other Court for probate 
of the same will. 

Panckridge J. dismissed the application for stay 
with the result that probate proceedings in the Cal- 
cutta High Court went on. There were thus on 
30th August two sets of proceedings for probate 
going on at the same time, namely (a) in the Oudh 
Court for probate of the will and (b) in the Calcutta 
High Court for probate of the will and codicil. On 
26th September, Oswald Forbes signed a vakalat- 
nama in favour of a Mr. Walford who is a barrister, 
practising in the Oudh Court. In that vakalatnaraa 
Oswald Forbes appointed Mr. Walford as his vakil 
in the Oudh Court probate proceedings and stated h 
that as regards the acts done by Mr. Walford ‘‘all 
these when done and performed by him shall be 
acceptable or admissible to me as acts done by me 
personally.” 

On the same date, namely 26th September, Mrs. 
Peterson made an application to tbe Oudh Court 
for the appointment of a receiver; this wavS opposed 
by Mr. Forbes and Mr. O’Neill who applied for a 
stay of the Oudh Court’s proceedings under S. 10. 
Civil P. C. The Oudh Court made no order on the 
application for the appointment of a receiver but 
fixed an early date for the hearing of the probate 
proceedings. On 13th October in further proceed- 
ings at the Oudh Court Mr. Stewart, who had pre- 
viously sworn an affidavit in support of the will, 
gave verbal evidence in Court stating that he wit- 
nessed the signature of the deceased on the will 
dated 23rd January 1938. Counsel for the caveator 
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(Mr. O’Neill) stated that he was not prepared to 
ti cross-examine the witness at that stage. On the 
same date, namely 13th October, Mr. O’Neill gave 
evidence in the Oudh Court stating that he signed 
a caveat dated 13th October 1939, in respect of the 
will and that he intended to oppose the application 
for probate and on that account had filed the 
caveat. He admitted the genuineness of the will but 
stated “I propound the codicil in opposition to the 
will.” It must be noted that Mr. O. V. Forbes has 
never been a formal party to the proceedings at the 
Oudh Court. On 18th October, the Oudh Court 
framed this issue— ‘‘Was the codicil dated 1st June 
1939 — propounded by the caveator — executed by 
Mrs. A. E. Forbes whilst of a sound disposing 
inind ?” On 20th November 1939, Mr. O'Neill 
signed a vakalatnama in favour of Mr. Walford and 
on the back of the vakalatnama was this endorse- 
ment : 

b ‘‘All fees to be paid by Mr. O. V. Forbes and not 
by me. I agree to this. 

F. Owen O’Neill. O. V. Forbes. 

20th November 1939. 28th November 1939.” 

On 24th November, Mr. Walford applied to the 
Oudh Court for an adjournment to enable him to 
produce his evidence and the learned Judge appoin- 
ted 30th November as the day for the hearing of 
the matter stating : 

‘‘I shall be sitting alone on Thursday next, 30tli 
November. The caveator must be ready with his 
evidence and the documents which he wishes to 
prove on that date. Mr. Walford draws my atten- 
tion to the difficulty of getting the documents in 
question from the Calcutta High Court. The office 
will furnish Mr. Walford with any letter that he 
requires.” 

On 27th November 1939, Mr. Walford handed 
in a note to the Oudh Court stating that Mr. O. V. 
I’ or bos had assured him that the money for procu- 
ring the attendance of witnesses from Calcutta 
would he sent to them. On 30th November, Mr. 
Walford applied to the Oudh Court for the atten- 
dance of the two witnesses to the codicil— Raumiur 
and Shivpuri. On 30th November 1939, Yorke J. 
of the Oudh Court granted probate of the will dated 
23rd January 1938, to Mrs. Peterson ‘‘with effect 
tlnoughout British India” and in the course of his 
orde r he said : 

As the caveator has failed to produce his evi- 
dence and there is no evidence before me which 
affords any .support to the grounds for the refusal 
ol giant of probate set forth in the caveat and alli- 
da\it, J must hold that the caveator has failed to 
-a i fy the Court that the codicil said to be dated 
1st June 1939, propounded by the caveator was 
executed by Mrs. A. E. For hr* while of a sound dis- 
posing mind. The caveator has in fact failed to 
/-row. the codicil at all, and them is nothing before 
ihv C ourt except the original will which it is com- 
mon ground between the parlies, was duly executed 
by the Jute Mrs. .1 'orbos, 11 

On 8th April 19 JO, there was an appeal to a 
J-»ench ol the. Chic! Court ol Oudh by Mr. O'Neill 

.lant, oi prohate of the will and that 
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It 
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M \ N V n 'i y ,mn,lon * hat on 13i h October 1939 
, h . J i os *°. Superintendent, Testamentary 1). - 
pai tinnit, Calcutta High Court, hroueht the.' 
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Will and codicil to this Court ami Mr. O’Neill 
present m Court and his statement was r, cov- 
en oath on that date. If ho wanted to prove 
could have boon detained.” 


On 30th April 1940, Mrs. Peterson applied to the 
Calcutta High Court for an order that the issue 
relating to the maintainability of the present suit 
in this Court in view of the proceedings and judg- 
ment of the Chief Court of Oudh be tried as a pre- 
liminary issue before any other issues are tried in 
the case. That application was opposed by Mr. 
Forbes who is the only person that has applied for 
the grant of probate of the will and codicil in the 
Calcutta High Court and Ameer Ali J. made the 
order which is now appealed against. The present 
position is that probate of the will of Mrs. Forbes 
has been granted to Mrs. Peterson in the Oudh Chief 
Court by a Judge thereof and that grant has been 1 
confirmed by a Bench of that Court on appeal; Mr. 
O’Neill was a party to those proceedings and further 
was cited there and was present. He is clearly bound 
by the grant made by the Oudh Chief Court. Mr. 
O.V. Forbes was not a party to the Oudh Court pro-; 
ceediDgs, but was undoubtedly taking an interest in' / 
them as he was represented by his counsel and was' 
financing Mr. O’Neill in his activities there. More- 
over, he was cited like Mr. O’Neill and has acknow- 
ledged in an affidavit in these proceedings that he 
received the citations. We have not before us the 
citations to either Mr. Forbes or Mr. O’Neill, but 
one form of citation is mentioned in the Succes- 
sion Act, viz., ‘‘to come and see the proceedings be- 
fore the grant of probate (S. 283, sub-s. (1) (c) ).” 
The effect of the citation is set by Mookerjee and 
Beachcroft JJ. in 19 C. W. N. 747 1 at p. 749 : 

‘‘It need not bo disputed that if a party is cogni- 
zant of the proceedings for probate or letters of I 
administration and chooses to stand by and allow 
the proceedings to be eonoluded in his absence, he 
will not be allowed to come in afterwards and have 1 
the grant revoked or the proceedings reopened.” 

Both Mr. Forbes and Mr. O’Neill will have to ^ 
face that doctrine if they go again to the Oudh 
Chief Court and ask for a grant of probate in res- 
pect of the will and tho codicil; but the cousequenco 
of their application to that Court I leave to that 
Court if such an application is made. Tho question 
is: should Mr. Forbes under tho citation as related 
above bo allowed to make a similar application to 
this Court ? Jf this Court should go further with 
the present application and it is decided in Mr. 
Forbes' favour it would mean that a grant of pro- 
bate oi the will and the codicil might be made to 
Mr. Forbes. There would then be probate iu the 
Oudh Court of the will in favour of Mrs. Peterson 
and probate in this Court of the will and codicil to 
Mr. Forbes : in that event Mrs. Peterson could not 
safely execute t lie testatrix’s will as authorized by 
the Oudh Court, nor could Mr. Forbes as autho- 
rized l»y this Court; so that tho testatrix’s will '* 
whether expressed in tho will alone or in the will 
read with the codieii might never be executed. That 
would frustrate tlu^ testatrix’s intention; it would 
he an absurd position. Mr. Forbes says that what- 
< wr tho consequences, he* is in law entitleel to go 
n. ^ince, the deceased left property in the jurisdio- 


» « % w 

turn e-i this Court and wo have under S. 270, Suc- 
cession Act. uirisdietion to grant probate, and that 


■ • — n I * 

we must hear and determine this application for 
grant of probate, whether it results in an impasse 
or a con lict between this Court and the Chief Court' 
of Oudh. i am satisfied that the Oudh Chief Court' 
s a High Court within tho meaning of 8. 273, Sue- 1 
ion Act, (siv the General Clauses Act, 1897,' 


e't £ 


Oil*' 


the codici 


1. (Mi)) 2 A.l.R. 1913 Cal 
C. 1 j J . 287 : 19 IWY.N. 747. 
Goloke Nath. 
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I S. 3 (24), and the Oudh Courts Act, 1925) and had 
, jurisdiction to grant probate of this will “with 
effect throughout British India.” That grant can 
in my view only he revoked or annulled by the Oudh 
Chief Court or the Privy Council, and until so re- 
voked or annulled it stands good. I also think that 
since part of the property of the deceased is lying 
in Calcutta, the Calcutta High Court would have 
jurisdiction in a proper case to make a grant of 
probate of a testamentary document left by the 
deceased — see S. 270, Succession Act. Whether we 
are bound to exercise such jurisdiction in this case 
is another matter. 

Section 271, Succession Act, provides that : 

“When the application is made to the Judge of a 
district in which the deceased had no fixed abode 
at the time of his death, it shall be in the discre- 
tion of the Judge to refuse the application, if in his 
r judgment it could be disposed of more justly or 
b conveniently in another district .... 

| This Court has at least the discretion given by 
5 the Act to the Judge of a district. The deceased 
testatrix resided at Lucknow in the Oudh Province. 
It has never been suggested that she lived at any 
time in Calcutta. It is contended that Panck- 
ridge J. on 30th August 1939, exercised his discre- 
tion in this application and permitted it to go on, 
and that it must go on. What Panckridge J. did 
was to exercise his discretion on the facts as they 
existed on 30th August. At that time both sets of 
proceedings — those in the Oudh Court and those in 
the Calcutta High Court — were proceedings and 
nothing had been finally determined in either. I 
cannot agree that this Court is deprived of its dis- 
cretion under S. 271 because Panckridge J. exer- 
cised it on 30th August 1939, so as to permit the 
Calcutta proceedings to go on. In my view that dis- 
i c cretion is exercisable by the Court whenever the 
Court is placed in the position of having to decide 
what order is to be made upon the application for 
probate of the will and codicil. Certainly no Judge 
would exercise it to the contrary effect whilst the 
facts remained the same. When Ameer Ali J. heard 
the application now in question the Oudh Chief 
Court had granted probate of the will to Mrs. Peter- 
son and an appellate bench of that Court had con- 
firmed the grant after giving Mr. Forbes full 
opportunity to see and hear the proceedings and 
propound the codicil — which he failed to do. I am 
not sure that Mr. Forbes after his citation and con- 
sequent behaviour in the Oudh Chief Court is not 
estopped in this Court from proceeding further; 
but I will deal with the matter on broader grounds. 
At present there is every prospect of a conflict be- 
tween the Oudh Court, which is indubitably seised 
i d of the matter, and this Court. 

In (1908) 77 L. J. Ch. 8242 at pp. 828, 829 there 
were simultaneous proceedings in the Supreme Court 
of Nova Scotia and in the Chancery Court of the 
Palatine of Lancashire for the winding up of a 
partnership arranged in England to work mines in 
Nova Scotia. The Palatine Court restrained the 
plaintiff in the Nova Scotia proceedings from pro- 
secuting those proceedings and that plaintiff appealed 
to the Court of Appeal in England against that 
injunction. The Court of Appeal dissolved the in- 
junction and in doing so discussed the comity of 
Courts in such circumstances. Farwell L. J. at 
pp. 828 and 829 said : 

“The existence of concurrent jurisdiction render 
very necessary the observance of a comity between 
those jurisdictions the disregard of which would 

2. (1908) 77 L.J.Ch. 824, Jopson v. James. 


lead to most unfortunate friction. Two points ap- 
pear to me to be usual in considering whether the s 
Court should have regard and defer to a jurisdic- 
tion with which it may come into conflict or 
whether the Court can fairly expect that other 
jurisdiction to defer to it. One is priority in time, 
and the other is the extent of the relief asked for or 
obtainable in the other jurisdiction.” 

Kennedy L. J. said at p. 829 : 

“In my opinion it is very important for the pub- 
lic weal to avoid, wherever it is possible to avoid, 
any real, and even any apparent conflict of jurisdic- 
tion between two equally competent tribunals.” 

And later — 

“In this case, apart from the inconvenience, I 
myself attach great value to a perfect exercise of 

comity in these matters and speaking with 

great respect, I regret that the Vice Chancellor 
thought it right to allow any proceedings to go on 
in his own Court, and more than that at a certain / 
stage to grant an injunction against the plaintiff in 
the Colonial Court, to restrain him from pursuing 
that which w r as the more natural and at least 
equally convenient Court.” 

In the present proceedings the Oudh Chief Court 
was the more natural and more convenient Court. 
The deceased never lived in Calcutta but lived and 
died in the jurisdiction of the Oudh Court; all herj 
immovable property and8/9thsof her moveable pro- 
perty was in that Court’s jurisdiction; the other | 
l/9th was in Calcutta but could be transferred from 
Calcutta to Lucknow with very little effort and 
trouble. Again the Oudh Court proceedings were the 
first to be started and they have been finally deter-' 
mined as far as it was possible to determine them 
finally without Mr. Forbes’ assistance which he 
deliberately withheld. By S. 2 (b), Succession Act, 
a “codicil” is “an instrument made in relation to y 
a will, and explaining, altering or adding to its dis- 
positions and shall be deemed to form part of the 
will.” Probate of this will has been granted by the 
Oudh Court. In (1883) 8 P. D. 167, » Sir James 
Hannen, the President of the Probate Court in 
England, dismissed an application to prove in 
London the codicil to a will made in Antigua by a 
lady who had a house in Antigua and one in 
England in these words : 

“It is the practice of this Court to require that 
codicils must be proved in the Court from which the 
probate of the will has been obtained. I must there- 
fore refuse this motion, and leave the applicant to 
obtain probate of the codicil at Antigua.” 

This decision may not bind this Court which has 
to administer probate matters in accordance with 
the provisions of the Indian Statute Jaw, but it is a 
good guide. Mr. Forbes could have obtained all the 
relief he was entitled to in the Oudh Court, but 
deliberately neglected to pursue his claim there. He 
may so far as this Court is concerned again apply to 
the Oudh Court: whether he is successful is a 
matter for the Oudh Court. I am satisfied that 
Ameer Ali J., exercising the discretion which he 
has under the Succession Act, and also exercising 
his right to observe the comity of Courts, was cor- 
rect in making the order appealed from. This 
appeal must be dismissed with costs against Mr. 

O. V. Forbes personally. Certified for two counsel. 

PANCKRIDGE J. — I concur in the decree to 
be made dismissing the appeal. In my opinion the 
learned Judge would ha\e been fully entitled to 
answer the issue : “Are these proceedings barred 

3. (1883) 8 P. D. 167 : 52 L. J. P. 93 : 31 W. R. 

956, In the goods of Miller. 
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by res judicata or principles analogous thereto V* 
' a in the affirmative, and thereupon to dismiss the 
petition for probate of the will and codicil. Indeed 
I think this would have been the more logical 
course, in view of the opinion expressed by him 
that the probate granted by the Chief Court was 
unrevoked, and, as far as the appellant was con- 
cerned, was unrevocable. When it is sought to 
justify some more than usually astonishing propo- 
sition with regard to the probate law of India, the 
observations of Sir Arthur Wilson in 33 Cal. 116* 
at page 129 repeated in 7 Pat. 2215 at page 223, are 
relied on. But when I asked Mr. S. M. Bose for the 
appellant whether he contended that in view of the 
latter case the statement of the law in 19 C. W. N. 
747 1 at p. 749 must be considered as incorrect, he 
replied that such was not his contention. In that 
case the Court stated ; 

“It need not be disputed that if a party is cogni- 
3 zant of the proceedings for probate or letters of 
administration and chooses to stand by and allow 
the proceedings to be concluded in his absence he 
will not be allowed to come in afterwards and have 
the grant revoked or the proceedings re-opened. 
This principle has been repeatedly recognized in 
this Court.” 

The learned Judges also expressed the opinion 
that this is in accord with the rule followed in 
England. I see no reason to doubt that in a case 
like the present one, when the situation is not 
complicated by the existence of an infant or of a 
pardanashin beneficiary, the law in India is sub- 
stantially the same on this point as in England. 
The latter is thus summarized in Tristram and 
Conte’s Probate Practice, Edn. 18, p. 397 : 

“With these exceptions (the existence of a later 
„ will and fraud), probate in solemn form cannot be 
impeached by any person who has been a party to 
the action whether as plaintiff, defendant, interve- 
ner, or party cited, or who has been privy thereto. 
And it is to be observed that a person having an 
interest need not be a party to a probate action to 
bo bound by its result. If he was cognizant of it 
and was content to stand aside while others contes- 
ted the action, he is precluded from re-opening the 
case.” 


Further, although I should hold that the Chief 
Court, of Oud h is a High Court for the purposes ot 
the Succession Act, and that “civil proceedings” in 
S. 3(24), General Clauses Act, 1897, is used in con- 
tradistinction to criminal proceedings, and includes 
testamentary proceedings, yet even if the Chief 
Court of Oud h be not a High Court, and if accor- 
dingly the grant, of the Chief Court is not covered 
jby the proviso to S. 27:*>, in my opinion, the grant 
of probate made by it is, until revoked or annulled, 
conclusive proof, certainly as against those cited if 
mot against all the world, that the grantee has 
(established his titlo as executor of the deceased’s 
last will ami testament. 


Where the Court granting the probate is not a 
High Court, the grant is not effective with respect 
to asset s heyond the limits of the province in 
whirh the Court is situated; hut this only means 
that with regard to the other assets the grantee 
'must, apply to the appropriate Court for a grant of 
letfrrs ot administration with the will annexed, to 


d. (’00) 33 Cal. 110 : 32 1. A. 244 : 8 Sar. 839 : 9 
C. W. N. 938 : 1 (’. T,. ,| . 594 (P C.), Kurrutulain 
^halmdurv. Nuzhat-ud- Dowlu Ahhas llossein Khan. 
5. (’28) I.’, A. I. R. 1928 l*. C. 2 : 107 1. C. M : 7 
1 at. 2 21 : ;>;> I. A. 18 (P.C.), Mt. lhnnanandi Kuor 
v, Mt. Kalawati Kuer. 


V. M. Masiah Ahmed ( Lodge J.) A. I. R. 
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which in my opinion he has an indisputable right. 

It can never have been the intention of the Legisl d 
lature to sanction a system so productive of incon- 
venience and embarrassment as one under which 
competent grants are possible. 

G.N./R.K. Ay-peal dismissed. 


C. P. C. — 

(d) (’40) Chitaley, S. 10, N. 2 Pts. 1 and 5. 

(’41) Mulla, Page 33, Note : ‘‘Scope and object of 
the section.” 
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M. Masiah Ahmed — Second Party. 

Criminal Ref. No. 137 of 1941, Decided on 25th 
November 1941. 


Bengal Municipal Act (15 of 1932), Ss. 3 (54) 
and 330 — S. 3 (54) is exhaustive — Order under 
S. 330 passed by Magistrate to whom District 
Magistrate has not delegated duties under Act 
is without jurisdiction— S. 529, Criminal P. C., 
does not strictly apply— Even if Criminal Pro- 
cedure Code was to be applied S. 530 and not 
S. 529 would be applicable. 

The definition of a “Magistrate” in S. 3 (54), is 
exhaustive and therefore an order under S. 330 
passed by a Magistrate to whom the District Magis- 
trate has not made over any duties under the Act 
is without jurisdiction and must be set aside. Sec- g 
tion 529, Criminal P. C., strictly speaking cannot 
apply to such an order inasmuch as it does not re- 
fer specifically to action taken under the Bengal 
Municipal Act. But even if tho provisions of Cri- 
minal Proceduro Code are considered and applied 
as far as possible to proceedings under the Bengal 
Municipal Act, S. 530 would be tho proper section 
lo apply rather than S. 529. (P 289 C 1] 

Sudhanshu Sekhar M ukherjee , Pr»(i Bhusan 
Barman and Madhu Sudan Dutt — 

In support of Reference. 

-15m/ Quasem No. 2 — In opposition to Reference. 


LODGE J. — This is a reference under S. 438, 
Criminal 1\ C., by tho Sessions Judge of 24-Par- 
ganas. The material facts are as follows : An appli- 
cation was made at the instance of the Chairman 
of the Tollygunj Municipality for an order under 
S. 330, Bengal Municipal Act of 1932. The 
application was made to the Sub-Divisional Officer 
of Alipore and was by him transferred to Mr. H. 
C. Barori, a Magistrate of the First Class, for dis- 
posal. Mr. Barori after hearing tho parties passed 
an order for demolition under S.330, Bengal Muni- 
cipal Act, on 29th May 1941. The learned Sessions 
Judge has recommended that this order be set aside 
for the reason that the Magistrate, who passed the 
order, had no jurisdiction to do so. Section 3 (54), 
Bengal Municipal Act, reads as follows : 


‘Magistrate’ includes the District Magistrate, 
the Magistrate in charge of a division of tho dis- 
trict., in which division a municipality is consti- 
tuted, and every Magistrate of the First Class 
subordinate to the District Magistrate to whom the 
District Magistrate may have made over any duties 
under this Act.” 
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It is conceded that Mr. H. C. Barori is not a Section 52 should be strictly construed. Section 


41 Magistrate to whom the District Magistrate has 
made over any duties under this Act. If, therefore, 
S. 3 (54) is an exhaustive definition of the term 
“Magistrate’* as used in the Bengal Municipal Act, 
it is clear that Mr. H. C. Barori had no jurisdic- 
tion to pass an order under S. 330 of the Act. It 
nas been contended on behalf of the municipality 
that as S. 3 (54) uses the word “includes,** the 
definition is not exhaustive and other Magistrates 
are also included in the definition. If this conten- 
tion were correct, it would mean that any Magis- 
trate whether of the first class, or second class or 
oven third class would also be included in the term 
“Magistrate* ’ and would have all the powers con- 
ferred upon a Magistrate under the Act. We are 
unable to accept this contention- and we are there- 
fore of opinion that the definition in S. 3 (54) is 
exhaustive. Such being the case, we are of opinion 
° that Mr. H. C. Barori was not a Magistrate en- 
titled to pass an order under S. 330, Bengal Muni- 
cipal Act. 

It has further been contended on behalf of the 
Municipality that even if Mr. Barori had no juris- 
diction to pass the order complained of, still inas- 
much as he did it in good faith, these proceedings 
should not be set aside merely on the ground that 
he was not empowered to pass the order ; and our 
attention was drawn to S. 529, Criminal P. C. Sec- 
tion 529 does not refer specifically to action taken 
under the Bengal Municipal Act and therefore 
strictly speaking has no application. But, even if 
the provisions of the Criminal Procedure Code are 
considered and applied as far as possible to pro- 
ceedings under the Municipal Act, in our opinion 
S. 530 would be the proper section to apply rather 
than S. 529. In our opinion, the order of the Magis- 
45 trate passed was without jurisdiction and is liable 
to be set aside. We therefore accept the reference 
and set aside the order of demolition passed by Mr. 
H. C. Barori on 29th May 1941. 

ROXBURGH J. — I agree. 

G.N./R.K. Reference accented. 

Cr. P. C. 

(’41) Chitaley, S. 529, N. 1 and S. 530, N. 1. 

(’41) Mitra Page 1746, N. 1399. 
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Probodh Chandra Haidar and another 


52 does not require that the proceedings referred to 
therein should be bona fide. The time during which 
the proceedings continued means any period during 
which something in connection with the proceed- 
ings was going on. It does not include a period 
during which nothing was pending on the file at 
all. [P 290 C 1] 

The last date for filing the suit was 27th Febru- 
ary 1939. On 20th February 1939, the plaintiff 
applied to a Debt Settlement Board and an order of 
dismissal was passed on 12th September 1939. On 
19th September 1939, when the claim had become 
barred, the plaintiff filed a review application which 
was dismissed but was allowed in appeal and the 
case was dismissed (for the second time) on 18th 
June 1940. The suit was filed on that day : 

Held that the period between the dismissal of 
the case and the filing of the application for review 
and the period between the dismissal of the review 
application and the filing of appeal must be ex- 
cluded under S. 52. [P 290 C 1] 

Amaresh Chandra Roy — for Petitioners. 

Surajit Chandra Lahiri — for Opposite Party ^ 

ORDER. — This rule has been obtained by the 
defendants and raises a difficult point of limitation 
which involves an interpretation of S. 52, Bengal 
Agricultural Debtors’ Act. The suit is to recover 
money due on an admitted account (Mablakbandi). 
It is common ground that the last date for filing 
the suit was 27th February 1939. On 20th Febru- 
ary 1939, when there were still six days to go, the 
plaintiffs applied to a Debt Settlement Board at 
Chatmohar. A similar application was made by the 
defendants to a Debt Settlement Board at Malgram 
on 4th April 1939. The two cases were consolidated 
in the office of the Board at Malgram on 8th August 
1939. An order of dismissal was passed on 12th 
September 1939. On 19th September 1939, when 
the claim had become barred, the plaintiffs filed a 
review application. This application was allowed by 
the appellate officers and this case was dismissed 
(for the second time) on 18th June 1940. The pre- 
sent suit was filed on that day. The plaintiffs rely 
upon S. 52, Bengal Agricultural Debtors’ Act, to 
save limitation. The relevant words are these : 

“The time during which such proceedings con- 
tinued and the time during which the person inter- 
ested in such debt was debarred by any provision of 
this Act from making or instituting the suit shall 
be excluded.” 


/ 


■ — Defendants — Petitioners 

v. 

Bani Charan Kundu and another — 
Plaintiffs and others — Defendants , 
Pro forma — Opposite Party . 

Civil Rule No. 1822 of 1940, Decided on 11th 
August 1941, issued against judgment and decree of 
Sub-Judge, First Court, Pabna, D/- 30-8-1940. 

Bengal Agricultural Debtors’ Act (7 of 1936), 
S. 52 — S. 52 must be strictly construed — Pro- 
ceedings referred to in S. 52 need not be bona 
fide— Time during which proceedings continued 
— Meaning of— Plaintiff’s application under Act 
dismissed — Review application also dismissed 
but allowed on appeal and case dismissed second 
time— Time between dismissal of case and filing 
of review application and between dismissal of 
review and filing of appeal must be excluded 
under S. 52. 


Now, the plaintiffs were not debarred from insti- 
tuting their suit on any day between 13th and 18th 
September, inclusive. They can, therefore, only ^ 
succeed if they can show that these dates are inclu- 
ded in the time during which the proceedings con- 
tinued. In opposing the rule, Mr Lahiri contended 
that the proceedings continued from 20th February 
1939, until 18th June 1940. when the application 
was finally dismissed. In this case the proceedings 
have been unusually protracted. First of all, there 
were the ordinary proceedings which culminated in 
the dismissal of the case. Then there was a review 
ending in dismissal. Then there was an appeal. As 
a result the review was restored and the petition 
was again finally rejected. Now, this interpretation 
is certainly possible and it is necessary to examine 
it. Now there is no period of limitation for an ap- 
plication for review under S. 44 of the Act. One 
extraordinary and apparently mischievous result of 
this interpretation would be that a creditor can 
revive a time-barred debt merely by pushing in a 
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review application and then allowing it quietly to 
be dismissed for default. To get over the difficulty, 
Mr. Lahiri suggested that the proceedings referred 
to in S. 52 are bona fide proceedings. In my judg- 
ment, it is impossible to read any such qualification 
into the section. Either the proceedings continued 
during these crucial days or they did not. In my 
opinion, this interpretation ought only to be given 
effect to even if any other interpretation would 
render the second provision redundant. As a matter 
of fact, the second provision is wider in its effect 
than the former. In this connection a reference may 
be made to S. 35 which in certain circumstances 
bars proceedings in a Court although there were no 
proceedings pending before a Board. 

In my judgment, the section should be strictly 
construed. The time during which these proceedings 
continued means any period during which some- 
thing in connection with the proceedings was going 
on. It does not include a period during which 
nothing was pending on the file at all. On this 
interpretation it makes no difference whether the 
original proceedings, the review matter, the appeal 
and the rehearing are to be considered separate 
proceedings or one continuous proceeding from start 
to finish. I would, therefore, exclude both the period 
between the dismissal of the case and the filing of 
the application for review and the period between 
the dismissal of the review application and the 
filing of the appeal. The result is that the rule 
must be made absolute and the decree of the lower 
Court is set aside. I, however, make no order as to 
costs. 


G.N./R.K. 


Rule made absolute . 
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Satish Chandra Nag — Judgment. debtor 

— Appellant 

v. 

Silchar Co-operative Town Bank Ltd 

Decree-holder — Respondent . 

Appeal No. ICO of 1910, Decided on 20th June 
1941, from appellate order of Dist. Judge, Silchar, 
D /- 3rd Juno 1910. 

Co-operative Societies Act (1912), S. 43 (1) — 
Even in case of mortgage in favour of Society 
award made by Registrar is not mortgage de- 
cree — A mortgaging land without huts stand- 
ing thereon to li and then mortgaging same 
with huts to Co-operative Bank — B obtaining 
d mortgage decree and purchasing land in execu- 
tion thereof — Bank applying to Registrai 
under Act, obtaining award and in execution 
thereof putting huts to sale — Bank making bid 
and withdrawing it and allowing execution case 
to be dismissed for default — Bank applying 
subsequently for attachment of A’s salary— A’s 
claim under S. 47, Civil P. C., for value of huts 
held untenable — Award held not mortgage de- 
cree — Even otherwise A’s claim held mus 
fail as huts were removed by his brother at hie 
instigation and with his connivance. 

Even in the case of a mortgage in favour of tin 
Society, an award made by the Registrar can in nt 
sense be a mortgage decree. Under S. 43 (1), tin 
dispute referred to the Registrar must be a disputi 
between the members of the Socioty and the Com 
imttee. The Registrar has no power to decide dis 
jutted claims of priority or to make a deeisioi 


whioh in any way affects the rights of other per- 
sons interested either in the mortgage security or 
in the equity of redemption. [P 291 0 1] 

A, mortgaged certain land to B. The huts stand- 
ing on the land were not included in the mortgage. 
Subsequently A mortgaged the same land along 
with the huts to the Co-operative Bank. B obtain- 
ed a decree on his mortgage and purchased the pro- 
perty in execution thereof. The Bank applied to tho 
Registrar of the Co-operative Credit Societies and 
obtained an award and in execution thereof applied 
for the sale of the huts and offered a bid of Rupees 
200. A’s brother then filed a petition asking for a 
stay of further proceedings on the ground that ho 
was the real owner of the huts and that he had in- 
stituted a title suit to establish his right. The 
Bank promptly withdrew its offer and declined to 
bid and the execution case was finally dismissed t 
for default. The Bank then applied for attachment ^ 
of A’s salary. On the objection of A under S. 47, * 
Civil P. C., that he should be given credit for the 
value of the huts on the ground that the huts had 
disappeared owing to the default of the Bank as it 
failed to redeem the prior mortgage and to preserve 
the land as seourity for its debt and in the first 
execution proceedings after making an inadequate 
bid had allowed the execution case to be dismissed 
for default : 

Held that (1) since under the terms of the 
award the Bank was first to put up to sale not the 
property but A’s equity of redemption, the award 
in no sense could be said to be a mortgage decree ; 

[P 291 0 13 

(2) A could not claim the value of the huts in- 

asmuch as the Bank owed no duty to A to redeem 
the prior mortgage but was entitled to do so if it 
thought it desirable to protect its own interest and 
the loss of the land was no more due to Bank’s 
failure to redeem than it was due to A’s failure to 
redeem. Nor did the Bank owe any duty to A to 
offer any sum or to bid at all ; [P 291 C 1] 

(3) Even if the Bank had been guilty of the neg- 
lect of any duty which it owed to A, the latter’s 
claim must fail, in view of the fact that the huts 
were actually removed by A’s brother at his own 
instigation and with his connivance. [P 291 C 9} 

Parcsh Lai Shome and Satyendra Kishoro 
Ghosc — for Appellant. 

Pritja Nath Dutta — for Respondent. 

JUDGMENT. — This appeal is by the judg- 
ment-debtor. A certain property was mortgaged by 
the appellant in favour of the Cachar Marine Fire 
and Life Insurance Company. Certain huts, the 
property of the appellant, standing on the land 
woro not included in the mortgage. The appellant 
then executed a second mortgage in favour of the 
respondent. This mortgage included the huts. The 
first mortgagee instituted a proper mortgage suit 
and obtained a decree. Neither the appellant nor 
the respondent exercised their right to redeem and 
the property was purchased by the first mortgagee 
in execution of the decree. The result of this was 
that the huts, instead of being standing struc- 
tures became worth nothing more than materials. 
The respondent did not institute any suit but ap- 
plied to the Registrar of tho Co-operative Credit 
Societies and obtained an award. lie then put tho 
award into execution in the Court of the Munsif. 
lie first of all applied for the sale of the huts. 
This application was dismissed for default. Tho 
present application is for execution by attachment 
of the salary of the appcllaut. The appellant then 
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* filed an objection under S. 47, Civil P. C. That 
' & objection, as now pressed is that the appellant 
should be given credit for Rs. 400 for the value oi 
**- the huts. 

It appears that the respondent applied to the 
Registrar under the Rules made by the Local 
Government under the provisions of S. 43 (1) of 
Act 2 of 1912. Those rules are not before me. It 
was not disputed, however, in the Munsif’s Court 
and it must be taken that the respondent was 
either allowed or compelled by those rules to apply 
to the Registrar and similarly he was entitled 
under those rules to enforce the award by execu- 
tion in the Munsif’s Court. Now, if the rules made 
under the Act have this effect, I can see no escape 
from the conclusion that, even if there be a mort- 
gage in favour of the Society, the award made by 
the Registrar can in no sense be a mortgage decree. 
Under S. 43 (1), the dispute referred to the Regis- 
b trar must be a dispute between the members of the 
Society and the Committee. The Registrar has no 
power to decide disputed claims of priority or to 
make a decision which in any way affects the 
rights of other persons interested either in the 
mortgage security or in the equity of redemption. 
It is further clear from the award itself that under 
the terms of the award the respondent must first 
put up to sale not the property but the appellant’s 
equity of redemption. Thus, in no sense could it be 
said that the award which is now being executed 
is a mortgage decree. The relevant part of the 
award is in these terms : 

“If the right, title and interest of the defendant 
in the property set out and described in the sche- 
dule below is sold and if the sale proceeds should be 
I found insufficient to discharge the dues the subse- 
, quent interest balance will be realised according to 
© law.*' 

It is clear then that under the terms of the 
* award the appellant had the right to demand that 
the huts be put up to sale first. It may be noted 
that the huts are the only property set out in the 
schedule to the award. Now when the present exe- 
cution case was filed, the huts had ceased to exist 
and it was no longer possible to bring them to sale. 
The appellant’s case is that they are worth Rs. 400 
which is based upon the valuation made by the 
respondents in the sale proclamation in the first 
execution case. His case further is that the huts 
had disappeared owing to the default of the respon- 
dent and he is therefore entitled to be credited 
with their value in the execution proceedings. In 
support of that case, he relied upon two facts: first, 
that the respondent did not redeem the prior mort- 
gage and thereby preserve the land as a security 
d for the present debt, and second, that in the former 
execution proceedings the respondent having made 
an inadequate bid of Rs. 200 eventually withdrew 
it and finally allowed the execution case to be dis- 
missed, for default. Both the Courts below held 
that neither of these facts gives him any claim to 
an allowance for the value of the huts. I will deal 
with the former first. It is enough to say that the 
respondent owes no duty to the appellant to redeem 
the prior mortgage. He was certainly entitled to 
do so if he thought it desirable to protect his own 
interest. The loss of the land was no more due to 
the failure of the respondent to redeem than it was 
to the failure of the appellant himself to redeem. 
This claim only requires to be put forward to be 
rejected. 

The facts with regard to the second point are as 
follows. The respondent offered a bid of Rs. 200. 
The appellant’s brother then filed a petition asking 
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for a stay of further proceedings on the ground 
that he was the real owner of the huts and that he ^ 
had instituted a title suit to establish his right. 
The respondent promptly withdrew his offer and 
declined to bid. No other offers were forthcoming. 
Here again, the respondent owes no duty to the 
appellant to offer any particular sum or even to bid 
at all. But supposing he did, the Munsif was right 
in holding that he was justified in withdrawing his 
bid. Bitter experience had shown him that the 
appellant is a thoroughly unscrupulous man who 
would stop at nothing to evade the payment of his 
debts. As soon as the brother's petition was filed, 
it became apparent that the old device of a claim 
by a relation was being resorted to. I am not at all 
surprised that the respondent hastily withdrew his 
bid. Finally, even if the respondent had been 
guilty of the neglect of any duty which he owed to 
the appellant, the latter’s claim must fail, in view 
of the finding of the learned Judge to the effect m 
that the huts were actually removed by the appel- J 
lant’s brother at his own instigation and with his 
connivance. The objection was, therefore, properly 
rejected. The appeal is dismissed with costs. Hear- 
ing fee is assessed at three gold mohurs. 

G.N./R.K. Appeal dismissed. 
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Henderson J. 

Firm Sarada Prosad De — Petitioner 

v. 

Bliut Nath Mallilc — Opposite Party. 

Civil Revn. Petn. No. 1511 of 1940, Decided on 
5th March 1941, against order of Small Causes 
Court Judge, Sealdah, D/- 27th August 1940. 

(a) Contract — On 4th December 1939 defen- ^ 
dant contracting to purchase from plaintiff 
fourteen bags of coriander seeds at Rs. 13-8-0 
per maund — Plaintiff delivering bags to defen- 
dant on 6th December 1939 as per contract — On 
5th December 1939 Government Notification fix- 
ing maximum retail price of coriander seeds at 
4 annas a seer — Effect of notification on con- 
tract — Plaintiff held entitled to recover price at 
contract rate — S. 56, Contract Act, held inappli- 
cable — Doctrine of “frustration of venture’’ 
held did not apply. 

The defendant contracted on 4th December 1939 
to purchase fourteen bags of coriander seeds from 
the plaintiff at the rate of Rs. 13-8-0 per maund. In 
pursuance of this contract, the bags were delivered 
by the plaintiff to the defendant on 6th December. 

On 5th December, there was a notiflcation by the 
Government of Bengal, fixing the maximum retail ft 
price for the sale of coriander seeds at 4 annas a 
seer. The plaintiff sued to recover sale price at the 
contract rate : 

Held that (1) the notification dealt with retail 
prices only and there was nothing in it to prevent 
the plaintiff from recovering at the contract rate ; 

[P 292 C 1] 

(2) at the time when the contract was made there 

was no regulation of prices in force and the ques- 
tion of the consideration being unlawful did not 
arise ; [P 292 C 1] 

(3) the case did not fall within the actual terms 

of S.56, Contract Act, since the notification did not 
make it impossible or unlawful for the defendant 
to pay for the goods ; [P 292 C 1] 

(4) the doctrine of frustration of venture did not 
apply to the case. Moreover, it would not be of any 
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assistance to the defendant because firstly he did 
a not refuse to take delivery and then plead that the 
contract was void and secondly the notification 
only affected retail prices in Bengal and the defen- 
dant could export at any price he pleased and 
therefore the loss if any to the defendant could not 
be said to be due to the notification. [P 292 C 1, 2] 

(b) Contract — Doctrine of “frustration of 
venture” explained. 

The doctrine of “frustration of venture” is 
based not upon the existence of any actual im- 
possibility in fact, but upon the existence, in the 
circumstances of the case, of an implied condition. 
In order to justify such an inference, the implied 
condition must be absolutely necessary to give 
effect to the transaction which the parties must 
havo intended. [p 292 C 1] 

Jitendra Nath OJiosh — for Petitioner. 

' Gopendra Nath Das and Eshetra Mohan Chat- 
ter jee — for Opposite Party. 


ORDER. — This is a rule calling upon the 
plaintiff to show cause why a decree of the Small 
Cause Court Judge at Sealdah should not be set 
aside. The relevant facts are as follows : The peti- 
tioners contracted through a broker Kali Nath 
Chakravarti, on 4th December 1939, to purchase 
14 bags of coriander seeds at the rate of Rs. 13-8-0, 
per maund. In pursuance of this contract, the 
bags were delivered by the plaintiff to the defen- 
dants on 6th December. On 5th December, there 
was a notification by the Government of Bengal, 
fixing the maximum retail price for the sale of 
coriander seeds at 4 annas a seer. The suit has 
been decreed in the Court below. The two grounds, 
upon which the rule was issued, raise the question 
C of the effect of this notification on the contract. 


Three arguments have been put forward by Mr. 
Ghose in support of his contention that the suit 
has been wrongly decreed. In the first place, it was 
argued that tho plaintiff is debarred from recover- 
ing a higher price than that fixed in the notifica- 
tion. On this point, the learned Judge was clearly 
right. The notification deals with retail prices only 
and thero is nothing in it to prevent tho plaintiff 
from recovering at the contract rate. In the second 
place, it was suggested that tho consideration 
for tho contract was unlawful. But at tho time 
when tho contract was made there was no regula- 
tion of prices in force and the question of tho con- 
sideration being unlawful does not arise. Thirdly, 
it was contended that tho contract bccamo void 
under S. 56, Contract Act. Clearly tho case is not 
within the actual terms of tho section Tho notifi- 
cation did not make it impossible or unlawful for 
the defendants to pay for tho goods. Mr. Glioso 
relied rather on the doctrine known as ‘‘frustra- 
tion of venture. ’ Although it is not necessary to 
decide this point, on the facts in tho present case, 
the question was fully argued and I propose to 
express my opinion on it. 

This doctrine is based not upon tho existence of 
any actual impossibility in fact., but upon tho 
existence, in tho circumstances of the caso, of an 
implied condition. In order to justify such an in- 
erence, tho implied condition must be absolutely 
necessary to give effect to tho transaction which 
the parties must havo intended. I am certainly not 
prepared to infer tho oxistenec of any such condi- 
tion in tho present case. When tho contract was 
made the Defence of India Act was in force and 
the Government had power to regulate prices, 
lheio was no reasonable ground for supposing that 


that power would remain a dead letter. In these 
ciroumstances, the parties might have inserted an 
express condition that the contract would become 
void in the event of the Government regulating 
prices. When this was not done, it would be most 
dangerous to imply any such condition. The defen- 
dants took the risk that Government action might 
lead to a fall in prices just as they took the risk 
that any other event might lead to such a fall. The 
doctrine however would not be of any assistance to 
the defendants in the present case. In the first 
place, they did not refuse to take delivery and then 
plead that the contract was void. In the present 
petition, there is a story of an offer by the defen- 
dants to return the goods. But in the written 
statement there was no such offer. The defendants 
cannot obviously retain the goods and at the same 
time refuse to pay for them. The learned Judge 
was probably right when he thought that this plea 
was a mere device to evade payment. Then, in the 
second place, the Government notification only 
affects retail prices in Bengal. The defendants 
could export at any price they pleased. It is there- 
fore impossible to say that the loss, if any, caused 
to the defendants was in any way due to the 
Government notification. The' rule is accordingly 
discharged with costs; hearing fee two gold mohurs. 

G.N./R.K. Buie discharged. 

A. I. R. (29) 1942 Caloutta 292 

Henderson J. 

Nazar Mahammad Khan and another 
— Decree-holders — Appellants 

v. 

J. O . Broivne — Judgment-debtor — 

Despondent . 

Appeal No. 105 of 1941, Deoided on 4th August 
1941, from appellate order of Sub-Judge, First 
Court, Comilla, D/- 13th February 1941. 

Provident Funds Act (1925), S. 3 (1)— Provi- 
dent fund of subscriber becomes attachable as 
soon as it is paid to him — Railway servant, R 
on retirement filling necessary torm asking for 

payment of his provident fund money Railway 

authorities requesting Reserve Bank to send 
cheque to Thomas Cook and Sons, Calcutta — 
B's decree-holder obtaining order on Thomas 
Cook attaching money— Thomas Cook sending 
cheque to railway authorities on ground that R 
had no account with them — Money held by 
railway in suspense account — Application by 
decree-holder for attachment — Whether money 
was paid to subscriber— Test. 

The provident fund money of a subscriber is 
liubloto attachment as soon as it is paid over to the 
subscriber: 44 C.W.N. 637, Eel . on; (’20) 7 A.I R. 
1920 Bom. 58, Ref. [P 293 c 1] 

After his retirement R, a railway servant filled in 
t he necessary form asking tor payment of the money 
duo to him on his account in the Provident Fund. 
The railway authorities requested the Reserve Bank 
to send a cheque to Messrs. Thomas Cook A Sons, 
Calcutta. The subscriber’s decree-holder obtained 
an order on Messrs Thomas Cook & Sons attaching 
the money. Messrs Thomas Cook A Sons in the 
meantime had returned the cheque to the railway 
authorities alleging that the subscriber had no 
account with them and was unknown to them. The 
money was then held by the railway authorities iu 




J 
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' a suspense account and the decree- holder applied * a 
It execution for its attachment : 

Held that the test for determining whether the 
money had been paid to the subscriber was whether 
the railway had obtained a valid discharge. The 
railway authorities were discharged if, in asking the 
Reserve Bank to send the cheque to Messrs. Thomas 
Cook & Sons, they were acting in accordance with 
the instructions given by R : (’16) 3 A. I. R. 1916 
All. 336, Ref . [P 293 C 1] 

S. M. Bose , Chandra Sehhar Sen and Ajit 
Kumar Dutta — for Appellants. 

0. R. Surhita and M. M. E ffendi — 

for Respondent. 

JUDGMENT. — This appeal is by the decree- 
holders. The question for determination is whether 
certain money belonging to the respondent is liable 
to attachment. The following facts are not disputed. 
b The respondent is a retired railway servant. After 
his retirement he filled in the necessary form asking 
for payment of the money due to him on his account 
in the Provident Fund. The railway authorities 
requested the Reserve Bank to send a cheque to 
Messrs. Thomas Cook & Sons, Calcutta. The appel- 
lants, who have apparently a spy somewhere in the 
railway office, obtained an order from the Munsif, 
Chandpur, on Messrs. Thomas Cook & Sons attach- 
ing the money. Messrs. Thomas Cook & Sons in the 
meantime had returned the cheque to the railway 
authorities alleging that the respondent had no 
account with them and was unknown to them. The 
money is now held by the railway authorities in a 
suspense account. The appellants have applied in 
execution for its attachment. The respondent filed 
an objection under S. 47, Civil P. C., which was 
dismissed by the Munsif and allowed by the Sub- 
c ordinate Judge. 

The case proceeded upon the basis that the money 
is liable to attachment as soon as it is paid over to 
the subscriber. But in the course of the argument 
the case in 44 Bom. 673, 1 was referred to. If the 
matter were res integra, I should probably be dis- 
posed to take the view taken by the learned Judges 
in that case, as giving effect to the provisions of the 
Act. In view however of the current of judicial 
opinion, it is not possible for me to take that view, 
sitting singly. In this connexion I may refer to the 
decision of McNair J. in 44 C. W. N. 637. 2 The 
decision of the present appeal will depend upon 
whether the money has been paid to the respondent. 
In my judgment the test to apply is whether the 
railway has obtained a valid discharge. Mr. Bose 
contended that the railway is discharged as soon as 
the instructions of the subscriber have been com- 
d plied with. In this connexion, he referred to the 
decision in A.I.R. 1916 All. 336. 3 In that case the 
money was paid to the Post Office at the subscriber’s 
request to be remitted to him by money-order. The 
learned Judge held that the post office was acting 
as the agent of the judgment-debtor and the railway 
was discharged. In my judgment the railway autho- 
rities were discharged if, in asking the Reserve 
Bank to send the cheque to Messrs. Thomas Cook & 
Sons, they were acting in accordance with the in- 
structions given by the respondent. 

1. (’20) 7 A. I. R. 1920 Bom. 58 : 56 I. C. 450 : 44 
Bom. 673 : 22 Bom. L.R. 322, NagindasBhukhan- 
das v. Bhai Gulabdas. 

2. (’40) 44 C.W.N. 637, Baramdeo Pandey v. Mrs. 
Fay Smith. 

3. (’16) 3 A. I. R. 1916 All. 336 : 33 I. C. <23 : 14 
A.L.J. 236, H. W. Parmer v. Cawasjee. 


This case, therefore, depends upon the question of Q 
fact on which the learned Judges in the Courts 
below have differed in their opinion. It is difficult 
to place any interpretation upon the words actually 
used by the respondent when he filled up the form. 

On the one hand, Mr. Surhita argued that it was a 
request to the railway authorities to give the res- 
pondent a draft in favour of himself on Messrs. 
Thomas Cook & Sons. The contention of the appel- 
lants on the other hand is that it was a request to 
the railway to send the money to Messrs. Thomas 
Cook & Sons. Now, I do not propose to say anything 
on that question of fact beyond this that the evidence 
is so scanty that it would be impossible to form any 
definite opinion except on the view that the respon- 
dent was deliberately avoiding the witness-box. On 
that view, I should have no hesitation in allowing 
the appeal. Mr. Surhita, however, says that the 
respondent is perfectly willing to give evidence. The . 
judgment of the learned Subordinate Judge cannot 3 
be regarded as a satisfactory judgment of reversal. 

Pie entirely ignores the main reason given by the 
Munsif for his decision that is to say, the erasure 
of the words ‘to me’ and ‘to the following address’ 
in the printed form. Prima facie it would be very 
difficult to reconcile that erasure with the respon- 
dent’s case. Mr. Surhita says that his instructions 
are that the words ‘to me’ were not erased by the 
respondent at all. That, however, is a matter upon 
which instructions are quite useless and the evi- 
dence of the respondent himself on oath is necessary. 

Then, again if I have understood the Subordinate 
Judge correctly, he interpreted the evidence of the 
head clerk of the Provident Fund section, who was 
cited by both sides, examined on behalf of the res- 
pondent and cross-examined by both sides, to be 
that the railway authorities knew that they were g 
flouting the instructions of the respondent and that 
their reason for doing so was that there was no 
branch of Messrs. Thomas Cook & Sons in Chitta- 
gong. There is nothing in the actual deposition 
which would justify him in going as far as that. 
There is one other matter of some importance. Mr. 
Bose suggested that the action of Messrs. Thomas 
Cook & Sons in returning the cheque was a mero 
dodge, done in collusion with the respondent. Of 
course, if that is so, the respondent’s case is at an 
end. Here again, however, the evidence is quite 
insufficient to form any opinion one way or the 
other. The order of the lower appellate Court is 
therefore set aside and he is directed to come to a 
finding after taking evidence on the point whether 
in sending the cheque to Messrs. Thomas Cook & 
Sons, the railway authorities were acting on the 
instructions of the respondent. If they were, he will ^ 
dismiss the appeal; otherwise he will allow it. Both 
sides will be at liberty to adduce evidence and to 
apply for permission for the examination on com- 
mission of such witnesses they think necessary. 
This judgment will govern the four connected revi- 
sional applications. Costs in this Court will abide 
the result and there will be one consolidated hear- 
ing-fee of five gold mohurs. 

G.N./R.K. Order s et asid e. 

C. P. c. 

(’40) Chitaley, S. GO. N. 19 Pt. 5. 

(’41) Mulla, Page 247 Pt. (h). 
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v B. K. Mukherjea and Sen JJ. 

1 • Navajiban Insurance Co. Ltd. — 

Petitioner 

v. 

Superintendent of Insurance , Govern - 
ment of India , Department of Com- 
merce !, New Delhi — Opposite Party. 

Civil Rule No. 564 of 1941, Decided on 27th 
August 1941, an application for setting aside order 
of Dist. Judge, Jalpaiguri, D/- 6th April 1941. 

Insurance Act (1938), S. 7 (1) (3) and (1) (e)-^ 
As entire deposit of three lacs under S. 7 (1) 
can be divided into two parts, instalments per- 
mitted under S. 7 (3) can be similarly divided— 
S. 7 (1) (e) explained— Insurer need not deposit 
0 full amount under S. 7 (1) before claiming 
refund under S. 9. 


c 



As the entire deposit of rupees three lacs by an 
insurer carrying on life insurance and miscella- 
neous insurance business as required under S. 7 (1) 
is to be divided into two parts, the instalments per- 
mitted under S. 7 (3) are susceptible of similar 
division and, it would bo quite proper to allocate 
one-third of such instalments to the miscellaneous 
insurance business and the remaining two-thirds to 
the life insurance. Section 7 (1) (e) does not mean 
that unless the full amount of rupees three lacs is 
deposited by the insurer no allocation or apportion- 
ment of the amount is possible and no particular 
portion of it can be set apart or ear-marked, for the 
life insurance business. Therefore it is not neces- 
sary that an insurer should deposit the full amount 
as is required under 8. 7 (1) before he can present 
an application for refund under S. 9. [P 294 C 2; 

P 295 C 1] 

r Ihe Insurance Company which had been carrying 
On business in life insurance as well as miscella- 
neous insurance business, discontinued the mis- 
cellaneous insurance business under 8. 52 of the 
Act from November 1940. The company had depo- 
sited the sum of Rs. 1,50,000 in three instalments 
in respect of the combined business upto January 
1940. After the miscellaneous insurance was dis- 
continued, the company filed an application for 
refund of the sum of Its. 50,000 in respect of tho 
miscellaneous business : 


Held that the company was entitled to the re- 
fund of the sum claimed provided its liabilities in 
respect of tho discontinued business were satisfied 
or fully provided for. [p 095 C 1] 

Santosh Kumar Basil and A joy Kumar Basu — 
c . . for Petitioner. 

r 7 (Advocate-General), Sushil 

Chandra Sen and Sanat Kumar Chatter ji — 

for Opposito Party. 

B. K. MUKHERJEA J. — This rule is directed 
against an order of the District Judgo of Jalpaiguri 
dated 5th April 1941, rejecting an application of 
iho petitioner for refund of deposit under 8. 9. 
Insurance Act. The petitioner company carrios on, 
at present, the business of life insurance. Beforo 
this, it had been doing in addition to that business 
in miscellaneous insuranco under which policies 
were issued under table M of tho company. This 
miscellaneous business was based upon tho “divid- 
ing principle* and under 8.52, Insurance Act, it 
had to bo stopped within tho period of three years 
irom tho date of tho commencement of tho Act. 
Iho petitioner discontinued this business from 


November 1940. Under S. 7 (1) (e), Insuranoe Act, 
the total amount that has got to be deposited by •! 
the insurer who carries on a combined business of 
this sort is three lacs of rupees out of which two 
lacs of rupees are regarded as the deposit for the 
life insurance business alone. Under sub.s. (3) of 
the section the insurer has the right to deposit this 
amount in certain instalments. The petitioner com- 
pany, as is admitted, has deposited the sum of 
Rs. 1,50,000 in three instalments in respect of the 
combined business up to January 1940. On 2nd 
January 1941 after this miscellaneous insurance 
was discontinued, the company filed an application 
before the District Judge of Jalpaiguri under S. 9, 
Insurance Act, for refund of the sum of Rs. 50,000 
which, it was stated, was in deposit in the Reserve 
Bank of India in respect of this miscellaneous busi- 
ness. This application was opposed by the Superin- 
tendent of Insurance, Government of India, who is 
the opposite party before us, on a three-fold ground, f • 
It was contended in the first place that the deposit 
contemplated by S. 9 was a deposit of the full 
amount as laid down in S. 7 (1), Insurance Act, and 
no application for refund of a part of such deposit 
was maintainable in law. The second ground taken 
was that as the liabilities in respect of the mis- 
cellaneous business were not satisfied or otherwise 
provided for, no order could be made under S. 9. 
The last point raised was that there was no provi- 
sion in S. 7, Insurance Act, under which the instal- 
ments of deposit made in respect of a combined 
business could be split up and certain specified 
share allotted out of it to any partioular business. 

The learned District Judge overruled the last 
contention of tho opposite party but gave effect to 
tho other two. The result was that the application 
under S. 9, Insurance Act, was dismissed. It is 
against this order that the present rule has been • 
obtained. The first point that requires considera- 
tion in this rule is whether S. 9, Insurance Act, is 
at all attracted to the facts of this oase when the 
insurer had deposited not the whole but only a 
portion of the amount as laid down in S. 7. In the 
opinion of the District Judge, the word deposit in 
S. 9 can mean only the entire deposit as is referred 
to in S. 7 (1) and it does not contemplate an 
instalment of tho deposit. The learned Advocate- 
General who appears for the opposite party has not 
attempted to support the decision of the Distriot 
Judge on that ground, and he has presented his 
case before us in a some what different manner. His 
contention in substance is, that under S. 9, Insur- 
anco Aot, tho insurer can obtain refund of so much 
of tho deposit as does not relate to the class of in-J 
suranco which I10 continues to carry on. In the 
present case, it is said that as the petitioner has not 
deposited tho full amount of three lacs of rupees or 
at any rate any thing in excess of two lacs of rupees, 
it is not possible to say that any part of the amount 
now lying in deposit relates to the life insuranoe 
business which the company is still carrying on and, i 
in these circumstances, no claim for refund can be, 
entertained. Wo do not think we oan accept this 
contention as sound. It seems to us that on this 
point the view takon by tho Distriot Judge is right, 
viz., that as tho entire deposit of rupees three lacs 
ns required under 8. 7 (1) is to bo divided into two 
parts the instalments permitted under sub-s. (3) are' 
susceptible of similar division and it would be quite 
proper to allocate one-third of such instalments to) 
tho miscellaneous insurance business and tho re- 
maining two-thirds to the life insuranoe. This 
follows from tho provisions of S. 7 itself as well as 
01 tho othor sections of the Act. The deposit that te 
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required from an insurer under S. 7 (1), Insurance 
Act, is only in respect of the insurance business 
that is actually carried on in British India. If it is 
purely life insurance business, the amount to be 
deposited is rupees two lacs. If, on the other hand, 
miscellaneous insurance business is combined with 
life insurance the deposit is increased to rupees 
■three lacs; but S. 7 (1) (e) expressly lays down that 
out of this, rupees two lacs should be regarded as 
deposit for life insurance business. This clause 
does not in our opinion mean, as is suggested by the 
learned Advocate-General, that unless the full 
.amount of rupees three lacs is deposited by the in- 
[surer no allocation or apportionment of the amount 
is possible and no particular portion of it can be 
set apart or ear-marked for the life insurance busi- 
ness. It is quite open to an insurer to start a com- 
bined business and then to discontinue one class of 
insurance. Under S. 52, Insurance Act, it is com- 
pulsory on the insurer to stop certain kinds of in- 
surance work. It would be, in our opinion, extremely 
unreasonable to hold that although he cannot carry 
on a certain kind of work and has got to discon- 
tinue it, he will still be bound to make deposits in 
respect of both kinds of business; and unless and 
until the full amount is deposited no separation of 
funds is permissible. It is not disputed that if the 
business of the petitioner is taken to be purely a 
life insurance business, the amount that would 
remain after allowing the refund would be an ade- 
quate deposit in accordance with the provisions of 
S. 7, Insurance Act. As regards the miscellaneous 
insurance business that has been discontinued, it is 
"the duty of the Court to see that all liabilities in 
Tespect of the same are either satisfied or fully 
provided for. In the circumstances, we have no hesi- 
tation in holding that it is not necessary that the 
petitioner should deposit the full amount as is re- 
quired under S. 7 (1), Insurance Act, before he can 
present an application for refund under S. 9 of 
the Act. 

The next point for our consideration is as to 
whether the liabilities in respect of the discontinued 
business have been fully satisfied or otherwise pro- 
vided for. No order for refund can certainly be 
made unless this condition is fulfilled. This matter, 
it must be noted, was not properly investigated by 
the Court below. The company, it appears, made a 
proposal for setting apart the sum of Rs. 25,000 for 
the purpose of meeting the liabilities of the policy- 
holders in respect of the miscellaneous business. 
The learned Judge remarked in his judgment that 
without proper audit by an auditor it was not possi- 
3 ble to say as to whether this amount was sufficient 
to meet all these liabilities. In this Court we had 
'& the matter investigated more fully by a qualified 
actuary and his report is now before us. The actu- 
ary reports that the total number of policies under 
the heading of miscellaneous insurance in force on 
30th November 1940 was 775. Out of these, 678 
.policies were subsequently satisfied, leaving 97 poli- 
cies which are unsatisfied at the present day. The 
actuary has further found that 74 policies matured 
into claims before November 1940 and out of these, 
Claims of 65 policy-holders are still to be paid, the 
amount due to them being Rs. 1656-11-0. As re- 
gards the 97 policy-holders mentioned above, the 
actuary suggested that the premiums contributed 
by them should be refunded less a percentage of 
12& per cent, for management and other incidental 
expenses of the business. We agree with the learn- 
ed Advocate- General that the entire premiums of 
these policy-holders should be refunded without 
any deduction whatsoever. 


The position therefore is that a sum of Rs. 10,000 
will have to be set apart for the purpose of meeting 
the liabilities in respect of this miscellaneous busi- 
ness. The Reserve Bank of India will also be entitl- 
ed to deduct from the amount of Rs. 50,000 lying 
with them, the further sum of Rs. 25,000 due in 
respect of the life insurance business which was 
payable on 1st January last. We direct therefore 
that the opposite party should retain the sum of 
Rs. 35,000 in all, Rs. 10,000 for the purpose of 
satisfying the liabilities of the miscellaneous busi- 
ness that is discontinued and Rs. 25,000 as the last 
instalment of deposit in respect of the life insurance 
business and refund the balance ofRs. 15,000 to the 
petitioner. The rule is made absolute in these terms. 
There will be no order as to costs in this rule. 


SEN J. — I agree. 
G.N./R.K. 


Order accordingly. 
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Edgley and Biswas JJ. 

Badha Charan Saha — Defendant 1 — 

Appellant 

v. 

Sree Sree Iswar Joykali Bigraha repre- 
sented by Shebaits Mukunda Kumar 
Choudhury & others — Respondents, 

Appeal No. 1739 of 1938, Decided on 11th August 
1941, from appellate decree of Sub- Judge, First 
Court, Dacca, D/- 10th September 1938. 

(a) Civil P. C. (,1908), O. 1, R. 1 — Suit by 
some of shebaits — Other shebaits unwilling to 
join as plaintiffs impleaded as defendants — ^ 
Procedure is proper. 

The underlying principle with reference to the 
procedure to be followed when a deity sues through 
some only of its shebaits, is that all the shebaits 
must be impleaded whether as plaintiffs or as 
defendants in order to insure that, in adjudicating 
upon the matter before it, the Court will not over- 
look some aspect of the case which may affect the 
interests of the endowment. Where some of the 
shebaits express their unwillingness to join as 
plaintiffs and therefore are impleaded as defen- 
dants, no objection can be taken to the procedure : 
Case law referred . [P 296 C 2] 

(b) Religious Endowment — Management — 
Ordinarily shebaits must act as body or person 
authorized should act — But some of shebaits 
can act without consent of others provided the ( 
latter are disqualified or have done something Ji f 
detrimental to interests of deity — Ejectment 
notice by some of shebaits — Other shebaits not 
associating in notice but not proved to be dis- 
qualified or to have done anything detrimental 

to deity — Notice is invalid. 

Ordinarily the management of the deity s proper- 
ties must be transacted either by the shebaits as a 
body or by a person duly authorized for this pur- 
pose. Circumstances might possibly arise in con- 
nexion with the administration of debutter property, 
in which, in the interests of the deity some of the 
shebaits might properly act without the consent of 
the others, for instance, in a case in which some of 
theshebaits had temporarily disqualified themselves 
by their conduct from acting as shebaits for some 
particular purpose. In such cases, however, if the 
validity of the particular act were subsequently 
questioned in a Court of justice, the onus would lia 
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heavily upon the shebaits who purported to act on 
behalf of the deity to show that the other shebaits 
had either disqualified themselves from acting in 
that capacity or had done something which was 
detrimental to the best interests of the estate. 
Hence, where an ejectment notice has been sent by 
only some of the shebaits and it is not shown that 
the other shebaits were either disqualified tempo- 
rarily from acting as shebaits or had done anything 
detrimental to the interest of the deity, the notice 
is invalid. The mere fact that the other shebaits 
did not wish to be associated with the ejectment 
notice would not be sufficient to validate the eject- 
ment notice. [p 297 C 1, 2] 

Dt . Basak t Oopal Chandra Das and B hub an 
Mohan Saha — for Appellant. 

Oirija Prasanna Sanyal and Arabinda Nath 
Lahiri — for Respondents. 

& Amiruddin Ahmed for Abul Quasem 

for Deputy Registrar. 
EDGLEY J. — Defendant 1, Radha Charan 
Saha, is the appellant in this case in the suit out of 
which this appeal arises. The plaintiffs who are 
some of the shebaits of a deity known as Sree Sree 
Iswar Joykali Bigraha, sought to evict tho princi- 
pal defendant after having served him with a notice 
to quit. They also claimed arrears of rent. Two of 
the shebaits did not associate themselves with the 
service of the notice to quit although it was alleged 
that they had been requested to do so. These per- 
sons were, therefore, impleaded as pro forma defen- 
dants. I' urther, it may be mentioned that three of 
the other shebaits who originally consented to the 
notice subsequently retracted their consent after 
ihe institution of the suit and were transferred 
from the category of plaintiffs to that of tho pro 
forma defendants. The defence of tho principal 
defendant was to the effect that the suit was not 
maintainable because it had been instituted by 
some of the shebaits, and that the notice was in- 
valul as two of tho shebaits did not associate them- 

tho7ona“ a,ld “ rcktea “> * P™*™ of 

The first Court bold that tbo plaintiffs* claim for 

“■r St but tho lcarncd Munsif gave 
of l’;, , , rtla dec,ee f°>- 1-ont to the extent 

annlllnn r 0 ; lh , e |da "’ tlCf:i appealed to tho lower 

S t C “ l a " d . lhl ; learned Subordinate Judge 
thlt l lla "'" dV suit was maintainable, 

nl,f;nt r t0 1 uit was valid and that tho 

tenine® h W6r ® ®? t,tlcd t0 ,ihil3 Possession Of the 

t nancy by evicting the principal defendant from 
the same Radha Charan Saha, defendant 1, has 
d now appealed to this Court. Tho learned advocate 
w 1? !" maintains that tho plaintiffs* suit 

hehaW of tT" a aS U lmd l,eon instituted on 

He f. rt L '/ T some Hf " 1B shebaits only. 

n , 11,0 °i oetni °nt notice was 

halts 'worn T° n Of . tl,0 j fnct “>at two of the she- 
>aits weie not associated therewith and that in 

< ny oven t, this notice related only to a portion of 

ho tenancy. With regard to t L first' of these 

Judi m, t nT.T" ‘P"' 0 W ' 13 fonnu| nted in a recent 

t , MS ? ouvl ln 45 C. w. N. 709.1 It was 

there laid down that : b 

“AH Ihe trustees or shebaits should, if possible 

in , a suit is brought oil 

he made , 1, f"n f y / U,Ul 0 "'- V Sllol ‘ * lf «>«»> should 
he made defendants as are unwilling to be joined as 

\ C,lL 5 62 : 197 I. O. 703 : 

C v N 70) V- a 1 7;>> C - L J - -153 : 15 
L. N. ,09, Nirnial Chandra v. Jvoli Prosnd 




co-plaintiffs or have done some act precluding them 
from being plaintiffs.'* g. 

This view was also adopted by Pal J. in a later 
decision in 45 C. W. N. 932.2 The same view had 
been taken in several earlier decisions of this Court. 

11 Cal. 338; 8 5 C. L. J. 527* and 27 C. L. J. 605.5 
The last mentioned case was cited with approval by 
the Judicial Committee of the Privy Counoil in 
61 I. A. 35.® i n view of the fact that two of the 
shebaits did not wish to join in the institution of 
the suit, the plaintiffs appear to have adopted a 
proper course in impleading these persons as defen- 
dants and no objection can be taken to the proce- 
dure which was adopted in transferring three other 
shebaits to the category of defendants after they 
had expressed their unwillingness to be associated 
with the plaintiffs in connexion with this matter. 

It was open to any of these defendants at any time 
during the course of the trial to ask that they 
might be transferred to the category of plaintiffs f 
and, further, they had an opportunity to raise any 
defence which they might consider necessary for 
the purpose of protecting the interests of the deity. 

It follows therefore that the deity was fully repre- 
sented in the suit and that Dr. Basak’s first objec- 
tion with regard to its maintainability must fail. 
The underlying principle with reference to the pro- 
cedure to bo followed when a deity sues through, 
some only of its shebaits seems to be that all the| 
shebaits must be impleaded whether as plaintiffs 
or as defendants in order to insure that, in adjudi- 
cating upon the matter before it, the Court will not 
overlook some aspect of the case whioh may affeot 
the interests of tho endowment. It i9, however, 
difficult to apply this principle in matters affeoting 
the general management of an endowment before a 
suit with reference thereto is actually instituted. 
Persons who transact business with the debutter & 
estate must ordinarily proceed in the assumption 
that those shebaits with whom they enter into some 
contractual relationship have been vested with pro- 
per authority by their co-shebaits and that they 
represent the endowment. Adequate remedies are 
opon to shebaits who consider that tho interests of 
tho deity are likely to suffer by obstructive or dis- 
honest conduct on the part of their colleagues. If 
in tho absence of a special clause to that effeot in 
the deed of endowment, tho majority of tho she- 
haits might assume authority to perform some act 
in connexion with the administration of the estate 
merely by inviting tho minority to assooiato them- 
selves with such act, confusion would arise and 
poisons who had entered into contracts with the 
majority might find themselves involved in litiga- 
tion at tho instance of tho minority who might 
claim to l>o the true representatives of the deity. ‘X 
The adoption of such a procedure might therefore 
be detrimental in many eases not. only to tho intor- 
osts of the actual parties to a contract but to those 
of tho deity itself. 

Dr. l*asak contends that the ejectment notice 

2. (M2) 29 A. I. R. 1942 Cal. 99 : I. L. K. (1941) 2 

Cal. 177 : 74 C. I,. J. 13 : 45 C. \Y. N. 932, Tarit 

1> husan luu v. Iswar Sridhnr Salagram Shila 
1 lmkur. 

3. (85) 11 Cal. 338, Beclni Lai v. Oliullali. 

4. ( 07) 5 C. I,. J. 527, Kokilasari Pasi v. Rudra- 
nund Goswami. 

5. (M8) 5 A. I. R. 1918 Cal. 810 : 41 I C. 937 : 27 
C. L. J. 005, Norendra Nath v. Atul Chandra. 

6 * 4 34) 21 A I R. 1934 P C. 58 : 147 l.C. 884 : 61 
Cal. .>1.» ; 01 I. A. 35 (P.C.), Raraboni Coal Co n- 
<-vm, Ltd v. Gokulannnda Mohanta Thakiu. 
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mopt be regarded as invalid because it is clear from 
its .terms and the facts found that the shebaits were 
not acting as a body with reference thereto. In sup- 
port of this contention, he places some reliance on 
t^o recent decisions of this Court in 45 C. W. N. 
665, 7 8 9 and (Original Side Appeal) Appeal From 
Original Decree No. 3 of 1941® arising out of Suit 
No. 895 of 1935 decided on 30th July 1941. The 
former case related to the recovery of some debutter 
property which had been alienated by one of the 
shebaits and, in this connexion, Mukherjea J. poin- 
ted out that 

“the trustees or shebaits, when they are more than 
one, form, as it were, but one body in the eye of 
law. The deity is represented by all of them acting 
together and no one shebait can be said to represent 
the idol in part or to possess any specific interest in 
any share of the idol’s property.” 

The latter case does not appear to be of much 
® assistance to Dr. Basak as the main point decided 
therein was that a shebait could not change the 
line of succession to the shebaitship, at any rate, 
without obtaining the consent of the other members 
of his family. Tl^e question whether the unanimous 
consent of such persons would be necessary was ex- 
pressly left open. Dr. Basak further contends that 
shebaits should be regarded in the same position as 
cosharer landlords and that, on the principle laid 
down by this Court in 7 Cal. 414,® where a tenant 
has been put into possession of ijmali property with 
the consent of all the cosharers, no one or more of 
the cosharers can turn the tenant out without the 
consent of the others. Of course, shebaits are not 
the landlords of debutter properties the ownership 
of which is vested in the deity itself. At the same 
time, they speak for the deity on earth and are the 
managers of the debutter estate. Ordinarily, the 
® management of the deity’s properties must be trans- 
acted either by the shebaits as a body or by a per- 
son duly authorized for this purpose. It is arguable 
that ciroqmstances might possibly arise in connex- 
ion with the administration of debutter property, 
in which in the interests of the deity some of the 
shebaits might properly act without the consent of 
the others, for instance, in a case in which some of 
the shebaits had temporarily disqualified them- 
selves by their conduct from acting as shebaits for 
some particular purpose. In such cases, however, if 
the validity of the particular act were subsequently 
questioned in a Court of Justice, the onus would lie 
heavily upon the shebaits who purported to act on 
behalf of the deity to show that the other shebaits 
had either disqualified themselves from acting in 
that capacity or had done something which was 
detrimental to the best interests of the estate. Whe- 
® ther in such circumstances some of the shebaits 
might act alone on behalf of the deity is a question 
which we are not called upon to decide in the pre- 
sent case, because, with reference to the issue of 
the ejectment notice against the principal defen- 
dant, it certainly cannot be said that the plaintiffs 
have shown that the two shebaits who were not 
associated with the notice were either disqualified 
temporarily from acting as shebaits or had done 
anything detrimental to the interest of the deity. 
All that they have been able to show, as far as these 
two gentlemen were concerned, is that they did not 

7 . (’41) 45 C.W.N. 665, Iswar Lakshi Durga Har 

Tatneswar v. Surendra Nath. 

8 . Appeal From Original Decree No. 3 of 1941, 

Issur Raj Rajeswar Jiu v. Benode Behary Seal. 

9. ( 81) 7 Cal. 414: 9 C.L.R. 76, Radha Proshad v. 

Esuf. 


wish to be associated with the ejectment notice. In 
our view, this fact alone would not be sufficient to 
validate an ejectment notice issued by some of the 
shebaits only. We must therefore hold that the 
ejectment notice was invalid. In view of the above 
findings no further question arises on the point 
whether or not the notice only related to a portion 
of the tenancy. The result is that the plaintiffs’ 
suit for ejectment must fail. The appeal is allowed. 
The decision of the lower appellate Court is set 
aside and that of the Court of first instance is re- 
stored. Having regard to the circumstances of the 
case we make no order with regard to costs. 

BISWAS J. — I agree. 

K.S./R.K. Appeal allowed, 

p_ Q t 

(a) (’40) Chitaley, O. 1, R. 1, Note 7 Pts. 1, 2 
and 6. 

(’41) Mulla, Page 495 Pt. (c). ' 

Hindu law — ; 

(b) (’40) Mulla, Page 479 S. 413. 

(’38) Gour, Page 833 “Management of endow- 
ments’’ S. 271 Page 848 S. 275. 

T. P. Act — 

(’34) Mulla, Page 590 Pt. (c). 

(’36) Mitra, P. 579 Note 558. 
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Derbyshire C. J. and Panckridge J. 

In re Magniram Bangor & Co. 

Income-tax References Nos. 6 and 7 of 193S, 
Decided on 19th February 1941. 

(a) Income-tax Act — Interpretation — English 
cases. cj- 

Cases arising under the English Income-tax Act 
can be looked to for guidance but they are not 
authorities in respect of cases brought under the 
Indian Income-tax Act. [P 299 C 1] 

* (b) Income-tax Act (1922), S. 10 (2) (ix) — 
Expenditure incurred to defend suit in order to 
prevent liability arising in future cannot be 
deducted. 

The only deduction allowable under S. 10 (2) (ix) 
is that which is incurred solely for the purpose of 
earning such profits or gains. The profits or gains 
in question are those for the year previous to the 
year of assessment. Therefore expenditure incurred 
in defending a suit to prevent a liability arising in 
future cannot be deducted. [P 298 C 2; P 299 C 2] 

(Per Panckridge J .) — Such an expenditure is of 
a capital nature. [P 300 C 1] -\ v 

S. N. Banerjee and A.G. Sen — for Assessees. 

JRamesh Chandra Pal and B. Pal — 

for Income-tax Department, 

DERBYSHIRE C. J The question submitted 

by the Commissioner of Income-tax is : 

“Whether in view of the facts and circumstances 
of the case the sura of rupees two lakhs fifteen 
thousand one hundred and seventy six incurred for 
the purpose mentioned in the said Rule Nisi is an 
allowance within the provisions of S. 10 (2) (ix), 
Income-tax Act, being Act 11 of 1922 ?” 

The assessee is a registered firm carrying on 
business in Calcutta. Its business includes — dealing 
in stocks and shares, silver and gold and money- 
lending. It also has a cloth agency and owns a jute 
press. In the firm’s accounts under the heading 
‘business’ a deduction was made of a sum of Rs. 
2,24,707 on account of litigation expenses. This- 
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sum was made up of a somewhat smaller sum of 
** Its. 2,15,176 which was spent on a particular civil 
suit and also other legal charges making up the 
balance of Rs. 2,24,707. We are only concerned 
with the item of Rs. 2,15,176. That was money 
spent by way of legal expenses in defending a suit 
which was brought against the assessees in the 
Court of the Subordinate Judge at Purulia in 
Bihar. That suit arose out of a transaction which 
this firm along with one Kedar Nath Daga had in 
the year 1921 with a firm called Siddons & Co. 
Siddons & Co., apparently consisted of Samuel 
Henry Siddons, who is described as a merchant, 
and Rasa Raj Biswas, also described as a merchant. 
Siddons & Co., took a lease some time previous to 
1921 from the Raja of Panchkote of certain coal 
bearing lands in Bihar. They granted prospecting 
licenses to certain persons and received therefor 
.selami and were due to receive rents and royalties. 
Siddons & Co. borrowed a sum of about rupees ten 
lakhs from the assessees and Daga jointly and, in 
order to secure this loan, Siddons & Co., executed 
two documents on 31st March 1921. The first of 
these documents was in the nature of a mortgage 
deed in which the assessees and Daga were des- 
cribed as the mortgagees and Siddons & Co., as the 
mortgagors. 

Siddons & Co., purported to mortgage to the 
mortgagees a 14 annas share of the net selami and 
royalty which was then payable or might thereafter 
become due and payable to the mortgagors in res- 
pect of the prospecting and mining leases which 
the mortgagors had granted or might grant in the 
future. The net selami or royalty was to be com- 
puted after deduction of ten per cent, of the gross 
receipts as expenses and after payment of rent and 
royalty to the superior landlord, the Raja of Ranch- 
'S kote. The mortgagors were to pay to the mortgagees 
interest at seven per cent, on the money advanced 
and the mortgagors were also to transfer and assign 
to the mortgagees absolutely the remaining two 
annas share of all sclamis and royalties to be re- 
ceived by them. The second document of that dato 
was described as a deed of assignment and it pur- 
ported to transfer and assign to the assessees and 
Daga the two annas share of the selami and royal- 
ties absolutely. Apparently, the mortgagors did not 
repay tho money lent or the interest covenanted 
for, and on 29th August 1922, the mortgagees — the 
assessees and Daga instituted Suit No. 238 of 1922 
in tho Court of tho Subordinate Judge at Asansol 
for the recovery of Rs. 10,51,419-13-0 due on the 
mortgage. They also asked for a declaration of tho 
plaintiffs* title to the two annas sharo of the pro- 
perty referred to above. That suit ended on 3rd 
d July 1923, in a compromise decree. One of the 
terms of tho compromise was tho declaration of 
tho mortgagees’ title to the two annas sharo men- 
tioned in the deed of assignment. Apparently, that 
decreo was infructuous. Messrs. Siddons & Co., 
failed to make any paymont under it to tho mort- 
gagees and tho mortgagees thought so little of thoir 
prospects of getting anything under it that in 1923 
tho present assessees wrote off thoir sharo of tho 
loan as irrecoverable and valueless. Apparently, 
Mr. Daga took no further interest in tho matter. 
Messrs. Siddons it Co., disappeared; apparently one 
of the partners, if not both, was adjudicated insol- 
vent. Tho result was that Messrs. Siddons it Co., 
paid no rents and royalties to thoir suporior land- 
lord, tho Raja of Panchkote, and he in 1923 brought 
a suit in tho Court of tho Subordinate Judge of 
Purulia in Bihar for tho recovery of the sum of 
Rs, 11,73,809 iu respect of rents and royalties. 


A. I. R. 

► 

The present assessees were joined as one of the 
defendants in the suit on the ground that Messrs. M- 
Siddons & Co., had conveyed and assigned to them j 
along with Daga their rights under an undivided 
two annas share in the properties in question and 
the Raja claimed that the assessees and Daga were, 
under the deed of assignment of 31st Maroh 1921 
liable to pay rents and royalties which were due to 
him originally from Messrs. Siddons & Co. The 
assessees apparently were the only effective defen- 
dants and they contested the matter in the Puralia 
Court with success. Their out-of-pocket costs in so 
contesting were extremely heavy and amounted to 
the sum previously mentioned, namely, Rs. 2,15,176. 

The assessees contended that this sum was deduc- 
tible from the income, profits and gains under 
S. 10 (2) (ix), Income-tax Act of 1922 in the asses- 
sment made on 23rd March 1937 in respeot of the 
previous year 1936-1937. The Income-tax Offioer, 
the appellate officer, and the Commissioner negatived / • 
this claim and the assessees thereupon applied to 
this Court for a rule upon the Commissioner to 
state a case under S. 66 (2). 

The rule was granted and a case was stated. 
When the case came before this Bench consisting 
then of Nasim Ali J., and myself, we expressed 
surprise that the assessees as successful defendants 
in the Purulia case should have found it necessary 
to pay out-of-pooket costs amounting to Rupees 
2,15,176, and before proceeding further we remitted 
the case to the Commissioner of Income-tax with a 
direction that he should enquire as to whether this 
sum of money had in truth and in fact been spent 
as costs. The Commissioner held the enquiry 
directed and found to his satisfaction that it had. 

The Commissioner had ample means to make a 
proper enquiry and I have no doubt that he did. 

For my own part I can only express surprise and 
concern that a successful litigant in the Court of 
a Subordinate Judge should be put to such an ex- 
pense in connexion with a case of this kind. How- 
ever that is beyond the scope of tho reference. The 
only question is, was the sum in question properly 
deductible from tbe income and so not assessable 
to tax by reason of fe. 10 (2) (ix), Income-tax 
Act of 1922 ? The words of that seotion are aa 
follows ; 

“Such profits or gains shall be computed after 
making the following allowances, namely. . . . (ix) 
any expenditure (not being in the nature of capital 
expenditure) incurred soley for the purpose of earn- 
ing such profits or gains.** 

The assessees contend that tho expenditure was 
incurred beoause they were sued under a contract 
which they had made in the course of their busi- h 
ness; the contract arose out of thoir business, and for 
the purposes of their business, and it was necessary, 
in order to avoid further losses in their business, 
that they should defend the suit. Now, that may 
be and probably is perfectly correct. But no provi- 
sion of tho Income-tax Act to which wo have been 
referred provides in terms fora deduotion in respeot 
of expenditure inourred that way. The only deduc- 
tion allowable is that which is incurred solely for 
the purpose of earning snob profits or gaius. Now, 
the profits or gains in question are those for the 
year previous to the year of assessment. The asses- 
sees’ defence in this suit had nothing to do with 
the earning of any profits or gains in tho year pre- 
vious to assessment or in any year at all prior to 
tho year of assessment. Tho suit was fought and 
the expenditure was incurred to prevent a liability; 
arising in future. We have been referred to cases* 
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arising under the English Income-tax Acts. One 
looks to those for guidance, but, as has been point- 
ed out frequently, they are not authorities in res- 
pect of cases brought under the Indian Income-tax 
Acts. We have been referred to a case decided by 
the English Court of Appeal in 1939 : 8 I.T.R.Sup. 
41. 1 That was a case under Sch. D, Cases I and II, 
R. 2, English Income-tax Act of 1918. That provi- 
sion of law is : 

“In computing the amount of the profits or gains 
to be charged, no sum shall be deducted in respect 
of — (a) any disbursements or expenses, not being 
money wholly and exclusively laid out or expended 
for the purposes of the trade, profession, employ- 
ment or vocation.” 





There “money wholly and exclusively laid out or 
expended for the purposes of the trade, profession, 
employment or vocation” covers a much wider field 
than the words in S. 10 (2) (ix), Indian Income-tax 
Act, “expenditure incurred solely for the purpose 
of earning such profits or gains.” I cannot there- 
fore accept the case in 8 I.T.R.Sup. 411 as a guide 
in this particular case, much less an authority 
which could bind us. That was a case which was 
decided in favour of the assessee. 

We have also been referred to another case under 
similar provisions (1906) A.C. 448, 2 namely, R. 3, 
Case I, and R. 1, Cases I and II of Sch. D, S. 100 
of 5 & 6 Viet. c. 35. That was a case decided in 
favour of the Income-tax authorities. We have also 
been referred to a case which came before the Privy 
•Council on an appeal from New Zealand, namely 
(1923) A. C. 145 3 at p. 149. That was a case under 
S. 86, sub-s. 1 (a), Land and Income-tax Act, 1916, 
of New Zealand which provides that “no deduction 
(i. e. for expenses) is to be made in respect of ex- 
penditure not exclusively incurred in the production 
of the assessable income.” A brewery company in 
New Zealand spent money on publishing anti-pro- 
hibition literature just before a poll in which the 
issue was whether there should be prohibition or 
not. It was obviously money spent in the interests 
of the Company. But it was held that the Company 
— Ward and Company, Limited — was not entitled 
to make deduction of the expenses incurred under 
the rule mentioned. The judgment of the Privy 
Council was delivered by Lord Cave and I should 
like to cite a passage from it. 

“The conclusion of the Court of Appeal upon this 
point is contained in the following passage in the 
judgment of that Court : ‘The question, therefore, 
is : Was the expenditure under consideration ex- 
clusively incurred in the production of the assess- 
able income, for unless it was so, the Act expressly 
prohibits its deduction from such income. This 
question must, we think, be answered in the nega- 
tive. We find it quite impossible to hold that the 
expenditure was incurred exclusively, or at all, in 
the production of the assessable income. It was in- 
curred not for the production of income, but for the 
purpose of preventing the extinction of the business 
from which the income was derived, which is quite 
a different thing. It was contended by the Company 
that it was illogical that while legitimate expenses 


1. (1939) 8 I.T.R.Sup. 41 : (1939) 1 All.E R. 337 : 
22 Tax. Cas. 479 : 83 S.J. 212, G. Scammell and 
Nephew, Ltd. v. Rowles. 

2. (1906) 1906 A.C. 448 : 75 L.J.K.B. 864:95 L.T. 
241 : 5 Tax. Cas. 215 : 22 T. L. R. 754, Strong & 
<Jo. Ltd. v. Woodfield. 

3. (1923) 1923 A. C. 145 : 92 L. J. P. C. 33 : 128 
L. T. 436 : 39 T. L. R. 90, Ward & Co., Ltd. v. 
Commissioner of Taxes. 


incurred in the production of the income are de- 
ductible, similar expenses incurred for the much ^ 
more important purpose of keeping the profit mak- 
ing business alive are not deductible, and, further, 
that it was inequitable that the Legislature should, 
on the one hand, force a certain class of traders 
into a struggle for their very existence, and, on the 
other hand, treat the reasonable expenses incurred 
in connexion with such struggle as part of the pro- 
fits assessable to income-tax. These aspects of the 
matter are clearly and forcibly set out in the con- 
tentions of the Company as embodied in the corres- 
pondence with the Commissioner contained in the 
case, but they raise questions which can only be 
dealt with appropriately by the Legislature. This 
Court, however, cannot be influenced by such con- 
siderations, being concerned only with the interpre- 
tation and application of the law as it stands.” 

Then Lord Cave went on : 

“The expenditure in question was not necessary * 
for the production of profit, nor was it in fact in- 
curred for that purpose. It was a voluntary expense 
incurred with a view to influencing public opinion 
against taking a step which would have depreciated 
and partly destroyed the profit-bearing thing. The 
expense may have been wisely undertaken, and may 
properly find a place either in the balance sheet or 
in the profit and loss account of the appellants; but 
this is not enough to take it out of the prohibition 
in S. 86, sub-s. 1 (a), of the Act. For that purpose 
it must have been incurred for the direct purpose of 
producing profits. The conclusion may appear to 
bear hardly upon the appellants ; but, if so, a 
remedy must be found in an amendment of the law, 
the terms of which are reasonably clear.” 

“It is only necessary to add that the decisions 
on the English Income-tax Acts, the language of g 
which is different from that of the New Zealand 
Act, have no real bearing upon the question now 
under decision.” 

That decision is not binding upon us. It is not 
even a precedent. I would, however, remark that 
the wording of S. 10 (2) (ix) approximate more 
closely to that of S. 86 (1) (a), New Zealand Act, 
than it does to Sch. D, Cases I and II, R. 3, 
English Income-tax Act of 1918. Be that as it may, 
we have only to consider the facts of the present 
case and apply to them the law of the Indian 
Income-tax Act. In my view, it cannot be said that 
this expenditure of Rs. 2,15,176 incurred in 1936 
and 1937 in defending the suit brought by the Raja 
of Panchkote in respect of a contract made some 16 
or 17 years before with a third party, which con- 
tract had been written off as valueless in 1923 can 
in any way be regarded as expenditure incurred ft 
solely for the purpose of earning the profits and 
gains which were earned in the year 1936-1937 in 
respect of which the assessment is made. It was 
money spent to prevent losses in the future — quite 
a different thing which the Income-tax Act has not 
provided for. That being so, in my view, the ques- 
tion propounded by the Commissioner of Income- 
tax in this case must be answered in the negative, 
namely that the expenses in question is not an 
expenditure allowable against profits under S. 10 
(2) (ix), Income-tax Act of 1922. No order is made; 
as to costs. This order will govern the other refer- 1 
ence, namely Reference No. 7 of 1938, Re : Nar- 
singdas Bangor. 

PANCKRIDGE J. — I agree. In my opinion the 
facts clearly show that the reason w'hy the assessees 
were willing to incur this very considerable expen- 
diture on the litigation, with which we have been 
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dealing, was that they desired to dispose once for 
all of the claim of the Raja for rent and royalty 
against them, as assignees of the original grantees 
of the mining leases. They fully realised that, if 
the Raja succeeded in the suit instituted against 
them, similar proceedings to which they would 
have no defence, would follow periodically. That 
was, I think, the reason why they were prepared to 
finance the litigation on so lavish a scale. In these 
circumstances, it appears to me that the expendi- 
ture was of a capital nature, and for this reason, as 
well as for the other reasons which have fallen 
from my Lord, the Chief Justice, I agree with 
the answer which he holds should be given to the 

question propounded by the Commissioner of In- 
come-tax. 

C" K.S./R.K. Question answered. 
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Ameer Ali J. 

Naraindas Bhaduri — Plaintiff 

v. 

Satyanarain Bliaduri and others — 

Defendants . 

Suit No. 174 of 1931, Decided on 28th May 1941,* 

(a) Partition— “Gross” and “net” partitions 

Distinction — Merits and demerits consider- 
ed — Net partition is general rule — Specimen 
set of accounts showing manner in which net 
partition should be managed indicated Ad- 

justment of costs and accounts how to be 
made. 


c 



“Gross” partition means a partition in which 
the costs of partition are not dealt with in the 
partition by the Commissioner but left to be ad- 
justed after the partition between the parties and 
the attorneys. “Net” partition is one in which 
costs are dealt with by tho Commissioner and taken 
out ot the estate before the partition is concluded,, 
the net shares only being divided and allotted to 
the parties. “Net” partitions are the general rule. 

[P 301 C 1] 

[Merits and demerits of “gross” and “net” par- 
titions considered. Specimen set of accounts show- 
ing the manner in which a net partition should bo 
managed indicated. Manner of adjustment of costs 
and advances stated.] [P 302 C 2 ; P 303 C 1] 

. (k) Partition — Partition is one and indivi- 
sible — Without bringing in receiver’s account 
no final return can be made — Classified state- 
ment ol accounts to be maintained by receiver 
and Commissioner, stated. 


lartition is one and indivisible, and without 
ninging in, and sorting out tho receiver’s account 
no final return can bo made. The receiver’s ac- 
counts must be kept in a manner which enables tho 

Commissioner to make up bis return without super- 
iiunian cllort. jjqj q oj 

[Classified statement of accounts to be maintained 
by receiver and Commissioner, stated.] [P 301 C 1] 

(c) Partition — Preliminary decree — Form 
and contents indicated. 

1 be term and contents of a preliminary decree in 
a partition suit indicated. Tho preliminary decreo 
should bo complete and when it. is so there is no 
necessity ol writs of commission issued. 


7?. K. Deh — for Plaintiff. 

7 . C\ Duit - — tor Defendants. 


JUDGMENT. — For convenience I propose to 
divide my judgment as follows : (A) Preliminary * 
observations ; (B) Bhaduri v. Bhaduri, No. 174 of 
1931, Mr. S. K. Basu’s partition, specimen accounts 
and final return; (C) Costs and payments on ac- 
count; (D) Preliminary decree. 

(A) Preliminary observations : On 20th July 1939 
there were in the list three cases of partition of the 
aggregate age of 66 years. One of these cases, Mt. 
Mahmuda Bibi v. Mt. Nainoo Bibi and others. Suit 
No. 1221 of 1916, afforded an interesting study. Tho 
original Commissioner Mr. Mitfer who died pending 
the partition was one of the ablest officers of this 
Court and an expert in partition. Yet suoh was the 
condition of this partition in 1939, mainly by reason 
of orders obtained from the Court and advances 
made to parties and to their attorneys on account 
of costs that it was found absolutely impossible to T 
bring it to an end in a regular manner. The eight 
°. 1 5® n attorneys acting iully realised the impos- / 
sibility to which I have referred and it was only 
with their assistance and consent to a rough and 
ready division of what remained that the matter 
could at all be concluded. Our senior partition suit 
pending, Bannerjee v. Mukherjee, Suit No. 145 of 
1900, is forty-one years old. Tho plaintiff is himself 
an attorney of this Court and the main defendant 
another attornev is 73 of age. Two Commissioners 
have been buried. The status and respectability of 
the parties precludes in this case the possibility of 
wilful obstruction, and indicates for this ohrooio 
paralysis some cause other than the rapacity of 
lawyers or perversity of parties. Suoh other causa 
exists. As I hope to explain our system is so design- 
ed that even with the best of Commissioners, the 
most disinterested attorneys and the most reason- 
able of parties, no partition can ever be closed. I 
refer especially to the ridiculous dilemma of Com- ® 
missioner, precluded from making up and filing his 
final return because the costs have not been taxed, 
and tho attorneys precluded or inhibited from tax- 
ing their bills because of tho general rule “no taxa- 
tion without completion.” A failure to realise such, 
anomalies has exaggerated their effects, and pre- 
vented tho application of remedies. 

Moreover, apart from such anomalies, there lias 
been, I suggest, a very general failure to appreciate 
the peculiarities of our system such as it is, and 
consequently on the part of Commissioneis and 
others concerned, a failure to work the machinery 
in the only way in which it can be worked. I hope 
to explain and justify the above criticism. Parti- 
tions may remain at a stand still. Not so, Nature. 

In most of the old partitions now pending we have 
lost two, often three, Commissioners. Or should 
tho Commissioner survive, the parties dio, and pro- 
create so that tho suit is never fully or properly 
constituted. Living Commissioners seek escape 
from tho situation by one of two devices, (a) they 
eithor partition and retain some balance in hand 
which involves a series of over diminishing parti- 
tions, on the La Fontaine principle or (b) like Mr. 

S. lv. Basil in Bhaduri v. Bhaduri, Suit No. 174 of 
.1931, est imate tho amount of costs, ext met undertak- 
ings. putin a return on that basis and then leave it to- 
Providence, tho parties and the attorneys’ accounts 
clerks thereat tor to make, an adjustment, which in 
my experience never tak»s place. 

Before I deal with Bhaduri v. Bhaduri, I men- 
tion in advance the main features of our existing 
system, and for convenience give a name to tho two 
distinct species of partition in vogue, (i) Apart froui.' 
the Registrar and partitions under a certain figure, 
private Commissioners, (ii) Theoretical control o£ 
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Court, (iii) “Gross*' and “net** partitions. By 
^ “gross’* partition I mean a partition in which the 
costs of partition are not dealt with in the partition 
by the Commissioner but left to be adjusted after 
the partition between the parties and the attorneys. 
By “net” partition I mean one in which costs are 
dealt with by the Commissioner and taken out of 
the estate before the partition is concluded, the net 
shares only being divided and allotted to the 
parties. “Net” partitions are and have been for a 
considerable number of years the general rule. 

(B) Bhaduri v. Bhaduri, Suit No. 174 of 1931, only 
ten years old. This is a simple case of one house sold 
in June 1934 but the partition not yet completed. 
I propose to discover why not ; and to discuss how 
it could and should have been completed. The facts 
are as follows : One house ; three parties or sets of 
parties, shares J, 7/16 and 1/16 ; property sold on 
30th June 1934 to the 7/16 party for Rs. 13,250. 
'b The Commissioner from time to time in accordance 
with the usual practice made advances to the 
parties. On 24th September 1934, he estimated the 
total costs at Rs. 2800, took undertakings, paid the 
three attorneys three quarters of the estimated 
amount and retained Rs. 698-15-0. • In the absence 
of taxation, it was the only thing he could do. On 
this basis he submitted a return in July 1938. It is 
not and could not be a final return. The parties 
and their attorneys did nothing. This petition was 
filed in May 1941 by the solicitors for the plaintiffs 
asking for an order on the Commissioner to divide 
the balance in his hands *and confirmation of the 
return. In para. (15) with sweet simplicity the peti- 
tion states that “the solicitors for the parties have 
not got their bills taxed up till now.” So oblivious 
are attorneys to the obvious ; that a system of net 
partition cannot be carried out unless the costs are 
■*5 ascertained prior to the final return. 

The affidavit in opposition by the attorney for the 
second party is an excellent example of the art of 
obstruction. It refers to all the deaths that have 
taken place and the necessity of substitution. It 
then contends that the matter cannot be proceeded 
with. It then contends that “a large sum of money 
is payable to Mr. Raj Kumar Basu for costs,” and 
that “the amount should not be distributed by the 
Commissioner of partition unless his costs have 
been taxed and paid.” This is not client’s affidavit 
and the costs of this affidavit must in no event be 
borne by the client: nor will they be received by the 
attorney out of the estate. I propose now to indicate 
the course which should have been adopted. There 
should have been and must now be an ascertain- 
ment of costs. I will direct my officer to check the 
bills and if he thinks right to assess the costs at 
4 the figure estimated by Mr. S. K. Basu, namely 
Rs. 2800. Proceeding on the basis of aggregate costs 
Rs. 2800 my own officer, Mr. S. Banerjee and the 
Special Officer Rai Sahib U. N. Maitra have worked 
out a specimen set of accounts on the actual figures 
in this partition showing the manner in which a 
net partition should be managed. It is a simple case 
and, therefore, all the more useful for the purpose 
|Of demonstration. Five accounts have been pre- 
pared — (I) Property account, (II) Cash account, (III) 
Parties’ ledger account, (IV) Costs adjustment ac- 
count, (V) Costs pool accounts. 

I. Property account: On the credit side should be 
the receipts and on the debit side the amounts cre- 

• dited to the parties in respect of their shares. 

II. Cash account : All receipts and disburse- 
ments should find place in such account with the 
respective references to the other accounts, for in- 
stance, payment to the pool account. 


III. The ledger account should show on the cre- 
dit side the share of the sale proceeds with which e 
each party is credited, on the debit side the amounts 
paid to the parties or on their account, as for in- 
stance, in this case the amounts paid to the mort- 
gagee of the plaintiff. On the debit side also, should 
be debited the share of the pooled costs payble by 
each party. The matter will be plain from the 
specimen account. 

IV. Costs adjustment account : On one side, the 
costs of the partition which have to be dealt with 
by the Commissioner. First, costs of the Commis- 
sioner. Then the ascertained party and party costs 
of each party. On the other side of the account the 
liability of the parties for the aggregate of the said 
costs. It must be remembered that according to our 
system, good or bad, to be continued or not to be 
continued, there is a pool. The costs are thrown 
into a pool, (“lumped” is the expression used by 
attorneys) and then the liability for those cost is re- y 
adjusted. That is the purpose of the costs adjust- J 
ment account. For instance, in this simple case the 
pool is 2800 including Commissioner's costs 400. The 
first 8/16 party’s bill of costs is ll6o, he is to pay 
1400. The second 7/16 party’s own bill of costs is 
800, he is to pay 1225. The third 1/16 party's bill 

of costs is 500 but he only pays 175. 

V. The costs pool account is designed mainly to 
meet the difficulties of advances to the parties and 
to the parties’ solicitors. On one side should appear 
the amounts payable by the parties in respect of 
pooled costs. On the other side must be brought in 
all advances to the solicitors in respect of such 
costs. Theoretically the attorneys are bringing back 
all such advances before they can be paid out the 
total amount of their bills. Also on this side must 
appear the actual amounts payable and paid to the 
solicitors before the final return is filed. If such ac- g 
counts are kept, it should be a simple matter to 
draw up the final return. This, instead of reciting 
the matter in a narrative form can be of a formal 
nature attaching the five accounts mentioned, or in 
the case of lengthy accounts, abstracts. 

Before I leave the matter of accounts, let me refer 
to partitions with both receiver and Commissioner 
especially the case when the receiver and the Com- 
missioner are different persons. The pending suit : 
Musst. Abdulla Md v. Kassim A. Md., Suit No. 1543 
of 1933, is an admirable example. Grand confusion, 
and immobility is achieved by failure to realise that 
the partition is one and indivisible, and that without 
bringing in, and sorting out the receiver’s account 
no final return can be made. In the case referred 
to, the receiver’s accounts are already of 8 or 9 years. 
They are voluminous, and assorted. On the expen- 
diture side are large advances to the parties and ^ 
still larger advances to the attorneys. From what I 
have seen.it seems likely that in some cases the net 
shares have already been overdrawn. The point is 
that in partition, at any rate, receiver’s accounts 
must be kept in a manner which enables the C >m- 
missioner to make up his return, and this without 
superhuman effort. At present only running or 
‘didimas’ accounts are kept. Indeed, the necessity of 
any other system is ignored. In the case of Musst. 
Abdulla Md. v. Kassim in which the Special Officer 
is assisting the Commissioner and the parties it will 
take days of careful work to ledgerise the receiver’s 
accounts; and the same difficulty arises in Addy v. 
Addy, Suit Nos. 20v4 and 2029 of 1935 (where in point 
of fact the Commissioners and receivers are the same). 

A ledger account is essential. A property ledger, 
with the income and expenditure in respect of each 
premises, desirable. Receivers in partition suits will 
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in future and so far as I am concerned, be required 
to produce a classified statement of account from 
which the Commissioner can at once enter up his 
accounts, I. Property Account, II. Cash account, 
III. Parties’ ledger account, IV. Costs adjustment 
account and V. Pool account. 

A further impediment to conclusion must be ap- 
preciated, before it can be removed. Where the 
receiver and the Commissioner are different and even 
when the persons are the same, separate “receiver’s 
costs’* are incurred. There are often separate 
attorneys. Before the Commissioner can incorporate 
the results of the receivership in his return, such 
costs have to be ascertained. In future, therefore, 
receiver’s costs must be taxed or assessed, and in- 
cluded in the receiver’s classified statement of 
account above referred to. 

(C) Costs and Advances: I now proceed to discuss 
the system generally. It will be observed that I 
have begun with the accounts and final return. I 
shall work backwards to preliminary decree. The 
matter of costs and advances is of much greater 
importance than might be imagined. The costs of 
partition sometimes exceed the shares of the parties 
(known as “minus partitions’’). In some cases the 
advances for costs made from time to time represent 
a very large proportion of the shares. In the pend- 
ing partition, Mustapba Abdulla v. Kassim A.Md., 
the advances for costs already amount to Rs. 40,000 
on an estate of about one and a half lack. 

Apart from costs, in a partition lasting 10, 20 or 
30 years it should be obvious that the parties may 
demand something. One of the commonest of de- 
mands is for a purpose which cannot in India be 
ignored — the marriage of daughters. Moreover un- 
less such advances are made by the Commissioner 
or receiver it means that mortgagees of the parties 
come in, and the state of that partition will be so 
much the worse. ( See Mahmuda Bibi’s case, where 
some parties mortgaged their shares to make ad- 
vances to their attorneys. Out of ono party’s share 
on a mortgage for Rs. 16,000, some Rs. 80,000 was 
paid. In the case of two cosharers, the amount 
payable to the mortgagees exceeded the amount of 
their shares, which were considerable. I mention 
this to show the importance of this question of 
advances.) 

Costs. — \arious kinds of arrangement are made 
in partition suits with regard to costs. Those 


arrangements are found sometimes in the decre 
itself, sometimes in the writ, sometimes in th 
order appointing the receiver, e. g., Addy v. Add 
(Suit No. 2021 of 193o). Sometimes they are nc 
mentioned, but are implied as in Mookerjee \ 
Bannerjee. Generally speaking, the system adopte 
is as follows : Costs prior to preliminary decree nr 
usually left a matter between client and attorney 
and are not for the Commissioner to deal with. lUi 
t hero are exceptions. See Addy v. Addy and othc 
cases where by special order, or in the decree, pa> 
ment ot costs prior to the preliminary decree i 
made part, ol the duties ot the Commissioner c 
receiver. I bis being the ease any advances mad< 
as they olten are, by the receiver or Commissionr 
for costs incurred prior to the preliminary decre 
must be treated in the accounts as advances to th 
parties themselves. The same with payments o 
account of attorney and client costs of pm- tic 
throughout the partition, because these do not coni 
into pool. This shows tho necessity of distinetl 
stating in tho account in what respect and for win 
purposes each advance is being made. Without t hr 
final accounts can nover bo made up. For instant 
Mahmuda Bibi’s caso where the advances wei 


made indiscriminately by consent, or for “settled 
costs’’ it was impossible for the Commissioner to • 
make up his final accounts. 

Costs after 'preliminary decree . — (1) Costs of 
the Commissioner and of executing the commission 
are taken out of the assets before distribution and 
are debited to the parties in proportion to the value 
of their shares. This is clearly in accordance with 
Chap. 16, R. 18 (4) of our rules. (2) Parties’ costs : 

Less clearly in accordance with Chap. 16, R. 18 (4) 
but certainly in accordance with immemorial user, 
these are also paid by the parties in proportion to 
the value of their respective shares. (3) Where the 
partition is a “net” partition, these parties’ costs 
are taken out of the estate before it is divided. 

Net partition. — This system is, I understand, 
preferred by the attorneys and is, as I have said, thei 
general rule. It has, if successfully carried through! 
to a final return within a reasonable time, advan- 
tages. It leaves the parties free of anxiety. If un- P 
successfully worked, taking 20 to 40 years, it leaves 
the parties free of property. So far, the failures 
exceed the successes. My own view, however, for 
what it is worth is that the system should not be 
abandoned without attempt at improvement. It 
cannot work without (a) an understanding of the 
“pool system,” (b) rapid ascertainment of costs prior 
to final return, (c) a thorough appreciation of the 
nature of advances, (d) a regular set of accounts, (e) 
vertebrate Commissioners, (f) co-operation between 
Court and Commissioner. 

(e)and(f). The invertebraoy of Commissioners is 
not congenital, but due largely to the degraded 
position to which they are reduced. Initiative and 
efficiency aro resented, as tending to bring a good 
partition to a premature end. Nor have Commis- 
sioners been able to rely on the Court for encourage- 
ment and protection. In this respect the new rule d 
Chap. 38, R. 71, introduced at the instance of the 
Registrar, Original Side will help, by preventing “tho 
parties,” i.e., their solicitors slipping off to one Judge 
or another behind the back of the Commissioners 
and getting any kind of order regardless of the 
partition (as in Mahmuda Bibi’s case). But more 
is required. It is not in my opinion possible for any 
Judge, however able, in a few minutes to pick up 
the thread of a complicated partition, and do 
justice to any particular application. I offer the 
suggestion that so far as practicable partitions and 
administrations should be dealt with in one Court. 
Further, that there should be for such matters an 
Officer, Assistant Registrar or Master, to serve as a 
connexion between Court and Commissioner, who 
will among other things see that matters come be- 
fore the Judge at the proper time, in the proper 
form, and with the proper materials. Also to see ?« 
that when an order is made it is properly drawn up 
and made effective. At present this essential work 
has been undertaken unofficially by the Special 
Officer in addition to his accounts duties. 

Cross partition again has its advantages and 
disadvantages. It should be quicker. Its disadvan-, 
tages aro (1) delayed taxation. Taxation in certain 
cases is not completed for 20 years or more after 
the division. It means that tho parties are still 
under a cloud of uncertainty as to the ultimate 
result. They get a house or a bit of a house. They 
never know when it is going to dissolve into costs 
(party and party, pure attorney or purer attorney). 

(2) A charge for costs on tho divided shares will 
certainly be sought and probably be granted. Where! 
the costs in accordance with the usual practice arej 
payable by the parties in proportion to their shares 
(i. e., re adjustable) two results follow, (a) Tho 
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*. charge on each share will be general, i.e., in favour 
& of the attorneys for all the parties, (b) There being 
no Commissioner or ‘pool,* the adjustment and 
i. payment of costs involves a complicated process of 
cross-payment which for want of a better name I 
have called the cats-cradle system. This is illus- 
trated by the following table based on the figures in 
Bhaduri’s case without taking into account ad- 
vances : 


Plff. 1100 550 481.4 

68.12 

Deft. 1. 800 400 350 

50 

Deft. 2. 500 250 218.12 

31.4 

2400 | 1200 | 1050 

150 


Attorney’s Plff- 
Bills share 

(Party&Part y). pay s 


Deft. 1. 


Deft. 2. 


sharer ?/16 g] ^ arer 2 y 16 s harer. 


I 


This is a simple case. In a big partition with 
numerous shares, and many advances the adjust- 
ment becomes inconceivably complicated, and for 
this reason is seldom, if ever made. As regards (a), 
the general charge may operate most oppressively. 
The parties obtain no free title to their shares until 
completion of the whole process which may be 
indefinitely postponed by the obstruction or indif- 
ference of one party. For my part therefore I con- 
sider that in the case of “gross” partition, the 
usual practice should be abandoned, each party 
should pay his own costs, and the charge, if any, 
be by each party in favour only of his own attorney. 
In a gross partition the Commissioner is not con- 
cerned with paying costs. He is not in control of 
any pool. He has almost certainly made advances 
for costs. In gross partition all such advances must 
be treated and entered as advances to the parties. 

(D) Preliminary decree : This is of first impor- 
tance, both as to contents and as to form. There is 
no form in the Civil Procedure Code and the printed 
form available in the office of this Court is, in my 
opinion, inadequate. The result is that these parti- 
tion decrees are largely a work of imagination. 
When applications are made, to discover the rele- 
vant portion and ascertain its effect requires time 
and labour which it is impossible to afford. The 
decree in Mookerjee v. Banerjee, SuitNo.145 of 1900, 
may be taken as an example. It is not surprising 
that the suit has lasted 41 years. The same applies 
to the writs of commission issued. Speaking for 
myself, if the decree is complete, I do not appre- 
ciate the necessity of a writ; and the decree should 
be complete. 



As to the form and contents of decree my pro- 
posals are as follows : I suggest first of all that the 
parties should be set out and numbered as in the 
mofussil, rather than in the High Court manner. 
It is not essential. It would be more convenient. 

Clause (1) Properties : Declaration that the pro- 
perties belonging to the estate are as set out in 
Sch. A. I deprecate reference to the plaint or other 
document. Alternatively, where the properties are 
not ascertained, then a declaration that the estate 
consists of properties found to belong to the estate 
as the result of the enquiry ordered in cl. (6). 

Clause (2) Shares : Declaration of shares as in 
Sch. B. Where the shares are many, I prefer a 
schedule to the body of the decree. I suggest that 
that schedule should be in the form of a genealogi- 
cal table numbering the parties according to cause 
title and showing the shares against each. 

Clause (3) Order for Partition , Division and 


Allotment. . . 

Clause (4) Appointment of Commissioner for the 

purpose of partition, upon the conditions and with 


the powers and duties set out in Sch. G. Schedule C, 
Part 1 to contain the Commissioners remuneration, 
security and so forth. Schedule C, Part 2 to con- 
tain a complete list of his general powers and duties. 
Schedule C, Part III to contain any special powers 
or duties peculiar to the case. 

Clause(5)Receiuer:*Where a receiver is appointed, 
or has been appointed let this also be in the decree. 

Clause (6) Special Referee : Where the Commis- 
sioner or another is Special Referee to take ac- 
counts, I suggest that these accounts directed should 
not be muddled up in the body of the decree, with 
the duties of the Commissioner. See the decree in 
Pal v. Pal. “It is ordered and directed that Mr. X 
as Special Referee will hold the enquiries -and- take 
accounts set out in Sch. D.” 

Clause (7) Costs : (1) Costs prior to preliminary 
decree; (2) Costs subsequent to preliminary decree : 
these to be paid by the Commissioner in accordance 
with the parties’ share. They should be confined / 
to the costs of the partition and to filing and con- 
firming the return (i. e., excluding the parties costs 
of appearance on confirmation) so that the costs 
may be ascertained before the final return. (3) A 
provision for the ascertainment of costs before the 
filing of the return at the instance of the Com- 
missioner. 

Clause (8) Conveyances and Documents : Ther 
usual provisions relating to conveyances and docu-| 
ments of title, etc. 

Clause (9) Liberty to apply including liberty to 
bring on the matter for further directions in the 
partition list at the instance of the Commissioner, 
or at the instance of any party with the Commis- 
sioner’s consent or with the sanction of the Special 
Officer. 

I will not dictate Sch. C, (powers and duties of 
the Commissioner) because that requires considera- 9‘ 
tion. It should however include the following 
matters : power to equalize, power to examine persons 
and to call for documents, power to execute convey- 
ances on behalf of the parties, power to appoint 
surveyors, and also as at present advised other 
matters such as powers to sell under the Partition 
Act or outside the Partition Act making it clear 
what procedure the Commissioner should follow, 
(That being a common source of trouble). 

The order on the application in Bhaduri v. 
Bhaduri is as follows : (1) The aggregate costs in- 
curred since the preliminary decree including the 
costs of the Commissioner, the costs of the filing of 
the return and obtaining information shall be asses- 
sed by my officer. (2) On such assessment the Com- 
missioner will be good enough to make up his final 
return in the form suggested, i.e., formal return 
with the accounts annexed closing the partition. ^ 
(3) He may place this before this Court without 
stamps. (4) The matter will be in the list on Friday 
4 weeks hence for confirmation. (5) Should the 
costs fall short of Rs. 2800 the Commissioner will 
work out his final return on the basis indicated but 
with the necessary adjustment. (6) Direction upon 
the attorneys or the heirs of those who have not 
survived the partition to submit their bills to Mr, 

S. Banerjee within a week from now. (7) The 
Commissioner will also be good enough to supply a 
minute of the order for substitution required, upon 
which the necessary amendments will be made 
without any order being drawn up. 

G.N./R.K. Order accordingly . 

p # Q 

(c) (’40) Ghitaley, O. 20, R. 18 Note 5. 

(’41) Mulla, Page 736 Note “Partition decree.” 
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(Specimen accounts.) 

Suit No. 174 of 1931. 
Narayan Das Bhaduri 


v. 


Satya Narain Bliaduri & ors. 

I. Property Account. 


Dr. 

Rs. 

As. 

P. 

Cr. 

Rs. 

As. P. 

To plaintiff J share 

6625 

0 

0 

By amount of sale price of Premises 



** defendants 1-7, their 7/16th share 

5796 

14 

0 

No. 56, Boloram Majumdar Street 

13,250 

0 0 

” defendants 8-11, l/16th share 

i 

828 

2 

0 




Rs. 

13,250 

0 

0 

Rs. 

13,250 

0 0 


Receipts : 

Account property : 

Amount of sale proceeds of Premises Rs. As. P. 

No. 56, Boloram Majumdar Street 13,250 0 0 
Account defendants 1-7 : 

Received from defendants 1-7 towards 

costs and taxes 1021 15 0 


Suit No. 174 of 1931. 

Narayan Das Bhaduri 

v. 

Satya Narain Bhaduri d ors. 

II. Cash Account. 

Disbursements 


Receipts : 

Balance brought forward 
Account defendants 1-7 : 

By amount repaid by defendants 1-7 
being the excess amount paid to 
him 

Account Pool : 

By amount advanced to plaintiff and 

defendants recovered by deduction 

from their respect ivo attorney’s 
bills 


Bs. 14,271 15 o 

Rs. As. P. 
698 15 0 


203 1 0 


1 000 0 0 


Account defendants 1-7 

Paid to defendants 1-7 their 7/16th 


share in the sale proceeds by ad- 

Rs. 

As. P. 

justment 

6796 

14 

0 

Account plaintiff : 

Paid to Sm. Shovamoyee Debi mort- 




gagee 

2112 

0 

0 

Account plaintiff : 

Paid municipal taxes 

21 

15 

0 

Account plaintiff : 

Paid to plaintiff out of his share in 

• 



the sale proceeds 

3091 

1 

0 

Account defendants 8-11 : 

Paid to defendants 8-10 out of their 




share in the sale proceeds 

653 

2 

0 

Account Pool : 

Amount advanced to plaintiff on ac- 




count of cost of Messrs. Dutt & 
Sen in part 

.700 

0 

0 

Account Pool : 

Ditto to defendants 1-7 on account of 




costs of Mr. R. K. Bose in part 

625 

0 

0 


Account Pool : 

Ditto to defendants 8-11 on account 
of costs of Mr. N. K. Dutt in part 

Account Pool : 

Paid to self on acoount of my 

fees 

Surveyor’s fees 
Clerk’s pay 


Rs. 200 
Rs. 66 
Rs. 32 


Balance 


Disbursements : 

Account Pool : 

Amount paid to Messrs. Dutt & Sen 
in full payment of their taxed 

costs 

Amount paid to Mr. R K. Bose his 
taxed costs in full 

Amount paid to the heirs of Mr. 

N. K. Dutt his taxed costs in full 
Amount paid to Commissioner on 
account of ad valorem duty, etc. 


375 

0 

0 

298 

0 

0 

13,573 

0 

0 

698 

15 

0 

14,271 

15 

0 

1 Rs. 

As. 

p. 

1100 

0 

0 

800 

0 

0 

600 

0 

0 

102 

0 

0 


Rs. 2502 0 0 


Rs. 2502 0 0 
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III. Parties Ledger Account. 

A/C Plaintiff (J) 


Dr. 

To amount paid to mortgagee 
» Municipal Tax 
» Paid to plaintiff 
»j Share of costs pooled 


Rs. As. P. 
2112 0 0 
21 15 0 

3091 1 0 
1400 0 0 


Cr. 

By £ share of sale proceeds 


Rs. As. P. 
6625 0 0 


Dr. 

To amount paid by adjustment of 
sale price 

•» Share of costs pooled 


Rs. 6625 0 0 l 

A/C Defendants 1-7 ( 7 / 16) 

Rs. As. P. Cr. * 

By share of sale proceeds 


5796 14 0 
1225 0 0 

Rs. 7021 14 0 


» Amount paid in cash 


Rs. As. P. 
5796 14 0 

1021 15 0 


6818 13 0 

By balance (to be recovered) 203 1 0 


Dr. 

To amount paid in cash 
m Share of costs pooled 


Total costs : 

I. Costs of Commissioner 

His fees, Surveyor’s fees & T Clerk’s 
pay 298 | 

Ad valorem duty 102 j 

II. Taxed costs of Messrs. Dutt &Sen, 

Attorneys for the plaintiff 

III. Taxed costs of Mr. R. K. Bose, 
Attorney for defendants 1-7 

IV. Taxed costs of Mr. N. K. Dutt, 
Attorney for guardian ad litem 
of defendants 8-11 


A/C Defendants 8-11 (l/l 6 ) 

Rs. As. P. Cr. 

653 2 0 By share of sale proceeds 

175 0 0 

Rs. 828 2 0 

SUIT NO. 174 OF 1931. 

Narayan Das Bhaduri 
v. 

Satya Narain Bhaduri & Ors. 

IV. Cost Adjustment Account. 

Rs. As. P. I 


Rs. 7021 14 0 


Rs. As. P. 
828 2 0 


400 0 0 


1100 0 0 
800 0 0 


500 0 0 


I. Plaintiff £ share 

II. Defendants 1-7 7/16th share 

III. Defendants 8-11 l/16th share 


Rs. As. P. 

1400 0 0 

1225 0 0 

175 0 0 


Rs 


Dr. 

To amount advanced to plaintiff on 
account of cost of his attorney 
Messrs. Dutt & Sen & Co. 

,, Ditto to Defendants 1 to 7 for 
costs of Mr. R. K. Bose attorney. 

,, Ditto to Defendants 8 to 11 for 
costs of Mr. N. K. Dutt. 

,, Commissioner — account of parti- 
tion costs. 


2800 0 0 J R 

V. Pood Account. 

Rs. As. P. Cr. . • 

By amount contributed by the plain- 
tiff being his proportional share of 
700 0 0 costs. 

By amount contributed by defendants 
525 0 0 1 to 7 being their share of costs. 

By amount contributed by defendants 
375 0 0 8 to 11 being their share of costs. 


Rs. 2800 0 0 


Rs. As. P. 


1400 0 0 
1225 0 0 


175 0 0 


298 0 0 


Rs. 1898 

,, amount paid to Messrs. Dutt & 

Sen in full payment of their taxed 
costs. 1100 


- 0-0 


0 0 


,, amount paid to Mr. R. K. Bose in 
full payment of his cost. 

„ amount paid to heirs of Mr. N. K. 
Dutt in full payment of his taxed 
costs. 

„ amount paid to commissioner ad- 
valorem duty, etc. 


Rs. 2800 

By amount advanced to plaintiff and 
defendants recovered from attor- 
ney’s bill. 

Plaintiff. P* s - 700 


- 0-0 


800 0 0 Defendants 1 to 7. 


Defendants 8 to 11 


Rs. 525 


Rs. 375: 1600 0 0 


500 0 0 


102 0 0 


Rs. 4400 - 0 -0 


Rs. 4400 - 0 -0 


1942 C/39 & 40 


1 


d 
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Edgley and Biswas JJ. 

SheJcendarali Meah — Judgment -debtor 

— Appellant 

V. 

Abdul Gafur Choudhury and others — 

Respondents. 

Appeal No. 183 of 1939, Decided on 2nd May 
1941, from original order of Sab-Judge, Second 
Court, Backergunge at Barisal.D/- 31st March 1939. 

Civil P. C. (1908), O. 21, R. 17 — Execution 
petition registered — Apart from O. 21, R. 17 
Court can amend petition — Amendment of list 
of properties when can be allowed — Execution 
petition in accordance with law — On objection 
by judgment-debtor himself Court discovering 
that attached properties could not be proceeded 
with— Decree-holder held entitled to file supple- 
mentary list of properties to be proceeded 
against. 

Apart from the provisions of O. 21, R. 17, amend- 
ments to application for execution may be made in 
suitable cases after the registration of such an appli- 
cation : (’32) 19 A. I. R. 1932 Cal. 766, Eel. on; 17 
Cal. 631 (F. B.), Disting.; (’35) 22 A.I.R. 1935 Cal. 

614, Bef. [p 307 C 1] 

The law requires a decree-holder to indicate in 
his application for execution the various modes of 
execution, which he wishes the Court to adopt. He 
should also as far as possible indicate the proper- 
ties of the judgment-debtors against which execution 
proceedings should be taken, it being understood 
that he should not take execution proceedings 
against more items of property than he considers 
sufficient to satisfy his decree, provided the applica- 
tion for execution is in accordance with law and has 
been duly registered. If a subsequent application is 
filed for tho purpose of amending tho list of proper- 
ties against which the decree-holder wishes to 
proceed, the Court is vested with a reasonable dis- 
cretion, to deal with tho matter according to the 
circumstances of tho case. The acceptance of such a 
petition would result in elToct in tho amendment of 
the application for execution. Such an amendment 
should not be allowed if it has the elfect of substan- 
tially altering tho character of tho execution pro- 
ceedings. But where an execution application is 
made in accordance with law and on objection by 
tho judgment-debtor himself it is discovered that 
execution could not proceed against the attached 
properties, it is open to the decree-holder to file a 
further and supplementary petition asking tho Court 
to proceed against tho properties specified therein 
and the Court would exercise a reasonable discretion 
in accepting tho supplementary petition : (’IS) 6 
A.T.B. 1918 Cal. 73, Eel. on; (’24) 11 A. 1. R. 190.4 
Cal. 131 and (’38) 25 A.I.R. 1938 Cal. 162 Fvrl • 

(’35) 22 A.I.R. 1935 Cal. 143, Disting. [R 307 C 2] 

Jitendra Noth Guha ami Sati/a Prit/a Ghosh 

_ for Appellant. 

J } a)ina!al Cliaficrjcc — for Deputy lie^istrar. 

EDGLEY J. — One of tho judgment-debtors is 
the appellant in this ease and the appeal is directed 
against an order of Mr. l’rotap Chandra Sen Gupta 
Subordinate Judge, Second Court, Baekergunge, 
dated 31st March 1939, in which tho learned Judge 
dismissed an objection raised by the judgment- 
debtors in tho execution proceedings to the effect 
that the decree could no longer be executed lmviiv 
regard to the provisions of S. 48, Civil B. C. 


A. I. R; 


It appears that the decree-holders had obtained 
a decree for rent against the judgment-debtors as 6 
far back as 8th February 1924. This decree together 
with costs amounted to Rs. 6127-15-0. Thereafter,, 
the usual steps were taken by the decree-holders to 
put this decree into execution and the record shows 
that the judgment-debtors placed every possible 
obstacle in the way of the decree-holders at various 
stages of the execution proceedings. The last exe- 
cution case was instituted on 6th February 1936 by 
execution case No. 3 of 1936. By that time, the 
decree-holders had succeeded only in realising tho 
sum of Rs. 250 from the judgment-debtors and the 
amount due to them, including interest on the de- 
cree amounted to Rs. 9865-10-0. In col. 10 of the 
application for execution the decree-holders asked 
that certain properties mentioned in the schedule, 
might be put up for sale. They also asked for attach- 
ment of the moveable properties of the judgment- 
debtors and as a last resort for execution by / 
arrest of the judgment-debtors. In the last column 
of the application was included a list of properties 
against which the decree-holders wished to proceed. 
Admittedly, this application for execution was in 
accordance with law. During the course of the exe- 
cution proceedings, some of the judgment-debtors 
put forward a claim in their capacity as mutwallis 
of the properties which it was sought to attach to 
the effect that these properties were exempt from 
attachment. This objection was allowed on 30th 
January 1937, and it appears that thereafter the 
decree-holders filed a suit under the provisions of 
O. 21, R. 63, Civil P. C. The sale of the attached 
moveable properties of the judgment-debtors only 
resulted in the realisation of a small sum towards 
the decretal dues, so the decree-holders filed a fur- 
ther list of properties in the possession of the 
judgment-debtors and asked for the permission of 
the Court to proceed against these properties whioh 
were mentioned in a petition filed by the decree- 
holders on 10th November 1938. The judgment- 
debtors filed an objection under S. 47 of tho Code 
with reference to this petition. The matter came on 
for hearing before the learned Subordinate Judge 
on 31st March 1939 and under his order the objec- 
tion of the judgment-debtors was dismissed. As al- 
ready stated, it is against the latter order that this 
appeal is directed. 

The main point urged by the learned advocate for 
tho appellant in this case is that the application 
made by the docree-liolders on 10th November 1938 
was in effect a fresh application for execution and 
was, therefore, time-barred having regard to the 
fact that tho rent decree which it was sought to 
execute was passed as far back as 8th February 1924. ^ 
lie also contends that, inosmuoh as more than 
12 years had elapsed from tho date of the decree, 
it was not competent for the learned Subordinate 
Judge to treat the application as one for the am- 
endment of the pending application for execution. 

As already stated, the application for execution of 
the decree which was filed on 6th February 1936 
was admittedly an application in accordance with 
law. Therefore, wo are not concerned with the 
question whether an application for execution 
which has been registered may be amended after 
the expiry of the prescribed period of limitation for 
tho purpose of removing formal defects within the 
meaning of O. 21, Rr. 11 to 14, Civil 1\ C. That 
being the ease, the principles laid down by a Fall 
Bench of this Court in 17 Cal. 631 1 have no appli- 

1. (’90) 17 Cal. 631 (F.B.), Asgar Ali v. Troilokyn 
Nath. 


' 
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cation. In this connection it was observed by granted to him by the executing Court and all such 

a Mitter J. in A. I. R. 1935 Cal. 614 2 3 that certain properties as he desired to put up to sale for realis- a 


views expressed in 17 Cal. 631 1 have not met with 
L approval in later ‘cases of this Court. But be that 
as it may, it is clear that apart from the provisions 
of O. 21, R. 17, amendment to applications for exe- 
cution may be made in suitable cases after the 
registration of such an application as was pointed 
out by Sir George Rankin, C. J. in 59 Cal. 1266. 8 
In that case His Lordship observed : 

“Now, because the rule requires a preliminary 
scrutiny of certain formalities before the petition 
can get upon the file, it is actually argued that that 
means that after it has got upon the file nobody 
can ever get his petition amended even with the 
leave of the Court — a thing which is almost ludi- 
crous as an argument .... Under .the Code, pro- 
cedure is intended to be less, rather than more 
formal in the execution of a decree than in the case 
o of the hearing of a suit ; and the executing Court 
need not have found difficulty in allowing him 
(i.e., the appellant) to amend his petition.” 

In my view the circumstances of the present case 
are in many respects similar to those of the case in 
22 C.W.N. 540. 4 5 In that case the decree-holders 
sought to file a supplementary list of properties 
against which execution might be taken and it was 
contended! that they could not do so having regard 
to the law of limitation. The learned Judges, how- 
ever, observed : 

“Here there was a list of properties, the applica- 
tion was one made in accordance with law and it 
was only on the objection taken by the judgment- 
debtors that it was discovered that against those 
properties execution could not proceed. We are not 
of opinion that in a case such as this the decree- 
holder should be confined to the properties he had 
c originally specified and we think that it was open 
to him to ask the Court to proceed against the pro- 
perties specified in his further and supplementary 
list.” 

The learned advocate for the appellant has 
placed some reliance upon the case in 50 Cal. 743. 6 
In that case the decree-holder had asked for per- 
mission to be allowed to add several other properties 
to the list given in his original application. The 
learned Judges observed that the circumstances of 
the case were very different from those in 22 
C.W.N. 540 4 and they declined to grant the decree- 
holder the relief which he sought. The reasons for 
this decision have not been stated clearly in the 
judgment but it is possible that the learned Judges 
considered that the decree-holder had not exercised 
proper care and diligence in drawing up his ori- 
ginal application for execution. Another case upon 
d which the learned advocate for the appellant relies 
is that in 60 C.L. J. 123. 6 That case is clearly dis- 
tinguishable because as pointed out by the learned 
Judges, “all the reliefs that the decree-holder asked 
for in the application of 19th December 1931, ware 

2. (’35) 22 A.I.R. 1935 Cal. 614 : 158 I.C. 556* 
Piramal Goenka v. Basanti Das Chatterji. 

3 . (’32) 19 A.I.R. 1932 Cal. 766 : 140 I.C. 747 : 59 
Cal. 1266 : 55 C.L.J. 538 : 36 C.W.N. 618, Nau- 
rangilal v. Charubala Dasee. 

4 . (’18) 5 A.I.R. 1918 Cal. 73 : 44 I.C. 553 : 27 
C.L.J. 398 : 22 C.W.N. 540, Gnanendra Kumar 
Roy v. Rishendra Kumar Roy. 

5 . (’24) 11 A.I.R. 1924 Cal. 131 : 74 I.C. 1017 : 50 
Cal. 743, Hayatunnessa Choudhurani v. Achia 
Khatun. 

6 . (’35) 22 A.I.R. 1935 Cal. 143 : 154 I.C. 555 : 60 

C.L.J. 123, Badri Narayan v. Dharmadas Pal. 


ing his decree were sold and nothing further re- 
mained to be granted on the basis of that ap- 
plication.” 

The only other case to which we were referred 
by the learned advocate for the appellant is that in 
66 C.L.J. 57, 7 which was decided against the 
decree-holder on the principle that, by proceeding 
to attach certain moveable properties which had not 
been included in the original petition for execu- 
tion, the decree-holder was seeking to depart sub- 
stantially from the previous petition and the 
subsequent petition could not be regarded as a con- 
tinuation of the execution originally initiated by 
him. 

In my view, the following general principles may 
be deduced from the above cited cases. The law 
requires that a decree-holder in executing a decree f 
should indicate in his application for execution the 
various modes of execution, which he wishes the 
Court to adopt. He should also as far as possible 
indicate the properties of the judgment-debtors 
against which execution proceedings should be 
taken, it being of course understood that he should 
not take execution proceedings against more items 
of property than he considers sufficient to satisfy 
his decree, provided the application for execution 
is in accordance with law and has been duly regis- 
tered. If a subsequent application is filed for the pur- 
pose of amending the list of properties against 
which the decree-holder wishes to proceed, the 
Court is vested with a reasonable discretion, to deal 
with the matter according to the circumstances of 
the case. Of course, to accept such a petition would 
result in effect in the amendment of the applica- 
tion for execution. Such an amendment should not 
be allowed if it has the effect of substantially altering 
the character of the execution proceedings, but in a 
case such as that with which we are now dealing, 
in which it was discovered on the objection of the 
judgment-debtors themselves that execution could 
not proceed against the attached properties, I am 
of opinion that the Court would exercise a reason- 
able discretion in accepting a supplementary peti- 
tion such as that which was filed by the decree- 
holders on 10th November 1938. In this view of 
the case, the decision of the learned Subordinate 
Judge must be affirmed and this appeal is dismiss- 
ed. The only appearing respondents are the minors 
who are represented by the Deputy Registrar of 
this Court and as their costs have already been 
paid no further order with regard to costs is 
necessary. 

BISWAS J. — . I agree. h 

G.N./R.K. Appeal dismissed. 

7 . (’38) 25 A. I. R. 1938 Cal. 162 : 174 I. C. 589 : 

66 C. L. J. 57, Aziz Rahaman v. Bepin Behari. 

Q # p # Q 

(’40) Chitaley, O. 21 R. 17 N. 3. 

(’41) Mulla, Page 776 pts. (j) (k) (m) and (n). 
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Bartley and Lodge JJ. 

Emperor 

v. 

Ramjanam Singh — Accused. 

Criminal Reference No. 101 of 1941, Decided on 
13th November 1941. 
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Criminal P. C. (1898), S. 195 (5) and (1) (a)— 
O Complaint under S. 195 (1) (a) — Withdrawal of 
• — Revisional jurisdiction of High Court. 

A complaint made under S. 195 (1) (a) can more 
properly be set aside under S. 195 (5) by an autho- 
rity other than the High Court, that is, by any 
authority to which the public servant who made 
the complaint is subordinate and the High Court in 
its revisional jurisdiction will not interfere by 
ordering its withdrawal. [P 308 C 1] 

S. C, Talukdar — for Accused. 


b 


BARTLEY J. — In our opinion this reference 
must be rejected. The learned Judge recommends 
that an order made by the Sub-Divisional Officer of 
Ranaghat summoning a certain person under S. 182, 
Penal Code, should be set aside by this Court. 

Under S. 195, cl. (5), Criminal P. C., where a 
complaint is made, as in this case, under sub-s. (1), 
cl. (a), that complaint may be withdrawn by any 
authority to which the publio servant who has made 
it, is subordinate. It seems clear therefore that the 
complaint which forms the subject-matter of this 
reference can be set aside by an authority other 
than this Court, and in the circumstances we see 
no reason to exercise a jurisdiction whioh should 
imore properly be exercised by another authority. 
:The reference is accordingly rejected. 


LODGE J. — I agree. 

G.N./R.K. Reference rejected. 


Cr. P. C. — 

(’41) Chitaley, S. 195, N. 24 and S. 476B, N. 13. 
(’41) Mitra, Page 669, N. 634A. 


c 
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Province of Bengal — Defendant — 

Appellant 



Ramlal Oswal and another — 

Plaintiffs — Respondents. 

Appeal No. 918 of 1939, Decided on 17th Novem- 
ber 1941, from appellate decree of Sub-Judge, 
Jalpaiguri, 1)/- 11th February 1939. 

Bengal Land Revenue Sales Act (11 of 1859), 
S. 6 — Sale under Act — Notices under S. 6 
through peon’s carelessness improperly served 
in Munsif’s Court instead of in District* Judge’s 
Court — Service oi notices held irregular — Mere 
fact that plaintiff had brought suit to set aside 
•7 sale held not sufficient to prove that sale 
resulted in substantial injury — Other evidence 
held sufficient to support finding— Finding held 
need not be interfered with in second appeal — 
Irregularity whether caused substantial injury 
— Question is usuallyone of inference — Circum- 
stances of case held justified lower Court in 
its finding of fact that there was direct con- 
nexion between irregularity and injury — Find- 
ing held should not be interfered with in second 
appeal. 

la the suit to set aside the sale held under the 
Act, the irregularity complained of was that the 
copy of the notico under S. 6 required to bo served 
in the Court of the District Judge of Jalpaiguri 
was, in fact, served in the Court of the Munsif at a 
time when the District Judge himself was not in 
Jalpaiguri but was in one of the other stations of 
- 11S judgeship. The Munsif of Jalpaiguri was by 


notification published in 1934, Judge’s Registrar 
and papers required to be filed with the Judge * 
were, during his absence to be filed with the 
Registrar. There was no evidence that notices re- 
quired to be published in the Court of the District 
Judge should be published in the Court of the 
Munsif acting as his Registrar. The notices were 
served at the Court of the Munsif not owing to any 
notion that this was the correct procedure as he 
was the Judge’s Registrar but they were so served 
owing to the carelessness of the peon who served 
the notices : 

Held that there was an irregularity in the 
service of the notices. [P 309 C 1] 

Held further that the mere fact that the plain- 
tiff had brought the suit to set aside the sale was 
not sufficient to show that substantial injury was 
caused to, the plaintiff by sale; nevertheless, since 
there was evidence to support that finding and to j 
prove that there was sufficient profit from the 1 
tenure in suit to show that its value exceeded con- 
siderably the amount of Re. 1 for which it was 
purchased at the revenue sale by the Province of 
Bengal, there was no reason to interfere with that 
finding in second appeal. [P 309 C 1] 

Held also that although no attempt was made to 
show that the failure to serve the notices properly 
at the Court of the District Judge had itself led to 
the substantial injury in the case due to paucity of 
bidders it was necessarily difficult to supply direct 
evidence to show that such irregularity had led to 
the injury. The point must usually be one of in 
ference. The circumstances in the case were such 
that the first appellate Court might reasonably 
havo come to the finding of fact to which it had 
come that there was a direct connexion between the 
two and therefore its finding should not bo inter- g 
fered with in second appeal. [P 309 C 1] 

Bankim Chandra Banerjec for Rama Prosad 
Mukhcrjce — for Appellant. 

■Jatindra Mohan Chaudhury a>id Gopes Chan- 
dra Chatter ji — for Respondents. 

JUDGMENT. — This appeal arises out of an 
appellate decree settiug aside a salo held under the 
Land Revenue Sales Act of 1859 on the ground 
that there had been material irregularity in the 
publication of notices under S. 6 of that Act whioh 
irregularity had caused substantial injury to the 
plaintiff. Tho trial Court had refused to set aside 
the sale. Tho irregularity complained of lies in 
the fact that the copy of tho notice under S. 6 of 
the Act required to bo served in the Court of the 
District Judge of Jalpaiguri was, in fact, served in 
tho Court of tho Munsif. It was so served at a time h 
when tho District Judgo himself was not in Jalpaiguri 
but was in one of tho other stations, Diuajpur or 
Jalpaiguri, of his judgeship. The Munsif of Jal- 
paiguri is, by notification published in 1934, Judge's 
Registrar and papers required to be filed with the 
Judge should, during his absence, be filed with the 
Registrar. No evidence was given to show that 
notices required to be published in the Court of the 
District Judge should bo published in the Court of 
tho Munsif acting as his Registrar. It may be 
noted that it appears from the judgment of tho 
Commissioner who heard tho application under the 
Act in this matter that tho reason lor his refusal 
to interfere was that such notices wore to bo so 
served at tho Court of the Munsif. If that had 
really been the case, one would have expected a clear 
ovidenoo to that effect. The only evidence that we 
havo is the statement of the peon to the contrary 
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effect that such notices were served in the Court 
a of the District Judge. It seems clear, as noted by 
the appellate Court in this case, that the notices 
were not served at the Court of the Munsif owing 
to any notion that this was the correct procedure as 
he was the Judge’s Registrar but that they were so 
served owing to the carelessness of the peon who 
served the notices. I agree therefore with the find- 
ing of the appellate Court that there was an irregu- 
larity in the service of these notices. 

The appellate Court has also found that sub- 
stantial injury was caused to the plaintiff by this 
sale. Although I do not agree entirely with the 
reasons given by the learned Judge for this finding 
in so far as he states that the point would be esta- 
blished by the mere fact that the plaintiff has 
brought the present suit nevertheless there is 
evidence to support this finding and to prove that 
there was sufficient profit from the tenure in suit 
b to show that its value exceeds considerably the 
amount of Re. 1 for which it was purchased at the 
revenue sale by the Province of Bengal and there 
is no reason for me to interfere with that finding. 
Lastly the main point of attack against the decision 
of the appellate Court is that there is no evidence 
to justify the finding in this case that the sub- 
stantial injury in question had been caused by the 
irregularity in publication of notices. The plaintiff 
himself did not attempt to make a specific case on 
this line, for his case in the plaint as supported by 
the evidence was that no notice of any kind either 
under S. 6 or under S. 7 was served either on the 
land or in the Collectorate or in the Judge’s Court 
and no attempt was made to show that although 
the notices under S. 6 were served at the Collec- 
torate nevertheless the failure to serve the notices 
properly at the Court of the District Judge had 
c itself led to the substantial injury in the case due 
to paucity of bidders. However that may be it is 
necessarily difficult to supply direct evidence to 
show that such irregularity had led to the injury. 
The point must usually be one of inference. The 
learned Subordinate Judge who heard the appeal 
has not indeed discussed the basis of his view that 
the irregularity had led to the injury but in my 
opinion the circumstances are such that he might 
reasonably in this case come to the finding of fact 
to which he has come that there was a direct 
connexion between the two, and the case does not 
seem to be one therefore in which his finding should 
Ibe interfered with. The result is that the appeal is 
dismissed with costs. 

G.N./R.K. Appeal dismissed. 

d A. I. R. (29) 1942 Calcutta 309 

Biswas J. 

Bhagirathmal Kanodia and another — 

Plaintiffs — Appellants 

v. 

For Jamini Ghose , shebait of Lakshmi 
Janardan Jiu Thakur, Bibhuti Bhu- 
san Ghose and others — Respondents. . 

Appeals Nos. 1113 to 1115 of 1939, Decided on 
25th November 1941, from appellate decrees of 
Dist. Judge, Midnapore, D/- 3rd March 1939. 

(a) Landlord and tenant — Revenue free and 
rent free lands — Distinction between — Impor- 
tance of such distinction explained. 

The claim of a revenue-free title is different from 
a claim that the lands are held rent free. The latter 


proceeds on the assumption that the lands are in- 
cluded within the regularly assessed estate of the 
landlord but the tenants are still entitled to hold 
them without payment of rent to the zemindar. 
This is an important distinction and it will deter- 
mine the question of the onus of proof. If the lands 
are claimed to be revenue-free, that is, lakheraj in 
the strict sense of the word, it will be for the plain- 
tiffs to show before they can succeed in their suits 
that the lands are comprised within their estate. 
On the other hand, if the defence is only a plea of 
rent-free title, the onus of proof will lie on the 
defendants, who will have to prove when and how 
'they or their predecessors relieved themselves of the 
obligation to pay rent : 14 M. I. A. 152 (P. C.) and 
(’22) 9 A. I. R. 1922 P. C. 272, Rel. on. 

[P 310 C 1] 

(b) Evidence Act (1872), S. 90 — Scope — 
Presumption applies only to signature or hand- 
writing. 

The presumption referred to in Sec. 90 is of a 
limited character and applies only tp the signature 
or hand-writing. Where, however, there are no 
names of executant, scribe or witness, the section 
cannot avail to prove the document, merely because 
it happens to be more than 30 years old or is pro- 
duced from custody which the Court may consider 
proper. [P 310 C 2] 

(c) Evidence Act (1872), Ss. 35 and 74 — 
Applicability. 

Sections 35 and 74 presuppose that the document 
which has been produced is really an extract from 
an official register. [P 310 C 2] 

Gopendra Nath Das and Kshetra Mohan Chat- 
ter jee — for Appellants. 

Nakuleswar Muhherjee and Nilmoni Goswami 
(in 1115) — for Respondents. 

JUDGMENT. — These three appeals arise out 
of three suits which were tried together at the in- 
stance of the parties. The plaintiffs who are the 
appellants before me sued for assessment of rent of 
certain lands and for recovery of arrears of rent for 
four years as compensation for use and occupation 
of the lands by the defendants. The plaintiffs are 
purchasers at a mortgage sale of the interest of the 
zemindar in whose estate, according to them, the 
disputed lands are situated. They based their case 
mainly on the record of rights in which the defen- 
dants were recorded as tenure holders in respect of 
these lands and the lands were described as liable 
to assessment of rent. The suits were resisted by 
the defendants. The written statements show that 
their case was that the lands were the lakheraj 
lands of a deity Sri Sri Lakshmi Narayan Jew 
Thakur, and that the plaintiffs or their predecessors 
were consequently not entitled to rent. They plea- 
ded that they had held these lauds for a long series 
of years extending over more than 150 years with- 
out payment of rent. Both the Courts below gave 
effect to the contentions of the defendants and dis- 
missed the suits. Hence the present appeals. In 
support of their case, the plaintiffs practically relied 
on the record of rights, whereas the defendants pro- 
duced on their side an old document which has 
been referred to in the judgments of the Courts be- 
low as a ‘sanad’ bearing date 16th June 1794. The 
defendants also relied on a copy of a plaint and a 
summons as well as on certain receipts granted by a 
pattanidar of the mahal now held by the plaintiffs. 
Apart from the documentary evidence, there was 
oral evidence on either side, but there can be little 
doubt that the documentary evidence is the more 




310 Calcutta Bhagirathmal Kanodia v. Bibhuti Bhusan (Biswas J.) A. I. R. 



b 


c 



important. Booking at the judgments, it seems to 
me that neither of the Courts below had a very 
clear appreciation of the real defence which was set 
up. The learned advocate appearing for the defen- 
dants in this Court made it quite clear that the 
main case of his clients was that the disputed lands 
were lakheraj or revenue free lands; in other words, 
that they were excluded from the regularly assessed 
estate of the plaintiffs. The claim of a revenue- free 
title is obviously different from a claim that the 
lands are held rent-free. The latter proceeds on the 
assumption that the lands are included within the 
plaintiffs’ estate, but the defendants are still entitle 
ed to hold them without payment of rent to the 
zamindar. 

It is quite clear that this is an important distinc- 
tion, which is bound to have a material bearing on 
the case. For one thing, it will determine the ques- 
tion of the onus of proof. If the lands are claimed 
to be revenue-free, that is, Lakheraj in the striot 
sense of the word, it will be for the plaintiffs to 
show before they can succeed in their suits that 
the lands are comprised within their estate. On the 
other hand, if the defence is only a plea of rent- 
free title, the onus of proof will lie on the defen- 
dants, who will have to prove when and how they 
or their predecessors relieved themselves of the 
obligation to pay rent. These propositions are now 
well settled. It was in fact laid down as far back as 
1871 by the Judicial Committee in 14 M. I. A. 152* 
and that case has now gathered round it a respect- 
able body of case law, — that where the plaintiff’s 
ca 9 e is that the lands in suit formed part of his 
mal lands, which the defendant claims as lakheraj 
the plaintiff is bound to give some evidence that 
the land was once mal; once the plaintiff has prima 
facie proved his case, the burden of proof is shifted 
on the defendant. As regards tho other proposition, 
reference need bo made only to a comparatively 
recent decision of the Judicial Committee in 49 I. A. 
399, '•* where it was hold that once a landlord has 
proved that land, which is claimed to bo held rent- 
free, is within his regularly settled mahal, it lies 
upon those who so claim to show that they have 
been relieved of the obligation to pay rent, either by 
contract, or by some old grant recognized by the 
landlord. 


There can be no doubt that it is open to the de- 
fendants in this case to repel the plaintiffs’ claim 
either by showing that the lands are lakheraj, or 
by showing that though they are part of the plain- 
tiffs’ mahal, tho defendants are entitled to hold 
them free of rent. But, as I have already explained, 
the burden of proof will vary according as tho ono 
line of defence is set up or tho other. 

On behalf of the defendants, as already pointed 
out, it is urged that their case has all along been 
that the lands wore lakheraj. Tho plaintiffs are 
quite willing to accept that position. And so accept- 
ing it, they would rely on tho entry in tho record 
of rights, which is in thoir favour, as sufficient to 
discharge the onus of proof which would lie on 
them. Tho plaintiffs contend that tho record of 
rights is evidence to show that tho lands formed 
part of the plaintiffs’ estato. It is pointed out that 
the defendants are recorded therein as tenure-holders 
under the plaintiffs’ predecessors. They maintain 


1. (’70-72) 14 M l. A. 152 : 8 Beng.L.lL 506 : 20 
W .It. 459: 2 Sar 713: 2 Suthcr 484 (l\C.), Hurry- 
hur Mookhopadhya v. Madub Chunder Baboo. 

2. (’22) 9 A. I. It. i 922 !’. C. 272 : 71 I. G. 984 : 2 
l’at. 38 : 49 l.A. 399 (!’. O.), Jagdeo Narain Singh 
v. Baldeo Singh. 


that to establish their case it is not necessary to 
prove actual realisation of rent from the defendants; 8 
neither can the defendants rebut the presumption 
arising from the record of rights merely by showing 
non-payment of rent for any length of time. The 
plaintiffs conceded that if the defendants could 
produce any evidence like an extract from the Col- 
lectorate register showing that these lands were 
entered as revenue-free, that would conclude the 
matter. The defendants claim that the document 
which has been referred to as a sanad is really an 
official record of that character. That document is 
in Persian, and a Bengali translation of it was put 
in and is on the record. But it is not clear whe- 
ther it is an extract from a Collectorate register, 
or merely purports to be a copy of an order for the 
issue of a confirmatory grant to one Maharam 
Bhanja, who, it has been found by the Courts, is 
the predecessor-in-interest of the present defen- 
dants. This decument is certainly of very great / 
importance from the defendants’ point of view, and 
in order to decide this appeal on the basis of it, I 
consider it to be essential to have more informa- 
tion than is available as to its true character. It was 
produced no doubt from the custody of the Collec- 
tor, but the record-keeper who produced it did not 
say whether it purported to be an extract from aDy 
official register. It does not bear the signature of 
any official. In fact it seems to me that in the 
absence of any signature or of the name of any per- 
son by whom the document purports to be written, 
it is not possible to admit it in evidence as an 
ancient document under the provisions of S. 90, 
Evidence Act. Section 90 says that where a docu- 
ment purporting to be 30 years old is produoed 
from proper custody, the Court may presume that 
the signature and any other part of such document 
which purports to be in the handwriting of any ® 
particular person is in that person’s handwriting, 
and in the case of a document executed or attested 
that it was duly executed and attested by the person 
by whom it purports to be duly executed and 
attested. Tho presumption referred to in this sec- 
tion is of a limited character and applios only to 
the signature or handwriting. Where, however, 
there are no names of oxecutant, soribe or witness, 

I do not see how tho section can avail to prove the 
document, merely because it happens to be more 
than 30 years old or is produced from custody which 
the Court may consider proper. 

The defendants appreciate this difficulty and do 
not seek to justify the admissibility of^ this exhibit 
by reference to tho provisions of S. 90. They 
maintain that it is a public document and rely on 
the combined effect of Ss. 35 and 74, Evidence Act, 
for the purpose of proving it. This, however, pre- 1 2 
supposes that the document which has been pro- 
duced is really an extract from a register which the 
Collector maintained under the Regulations then in 
force; but, as 1 have said, 1 find it difficult on the 
record as it stands, to say whether it is really a 
document of that description. As regards the other 
documentary evidence on which tho defendants 
rely, namely, the plaint and the summons which 
relate to tho same suit as well as the receipts, it 
appears that these are of an equivocal character. 
Assuming that these are all admissible in evidence, 

1 am still not sure that they can be regarded as 
sufficient or convincing evidence of the revenue-free 
character of the disputed lands. Butting aside for 
the moment the plaintiff’s contention that the lands 
referred to in these documents have not been shown 
to be identical with those which are the subject- 
matter of dispute, it is still doubtful so far as tho 
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statements in the plaint are concerned, whether 
® they really support a case consistent with that 
which the defendants are now making. It is true 
that in one paragraph of the plaint the lands are 
referred to as Lakheraj, but the whole substance of 
the claim appears to be based on the supposition 
that the lands form part of the zemindary and do 
not constitute an independent revenue-free estate. 
The plaint is a plaint in a suit by a patnidar who 
is claiming to recover from the defendants certain 
cesses and embankment charges. If the lands were 
xevenue-free, such cesses and embankment charges 
would be ordinarily payable by the holder of such 
lands direct to the Collector, and neither the 
zemindar nor the patnidar of the mahal within the 
local boundaries of which such lands may be situated 
will have a legal right to recover these dues from 
the holder. The learned advocate for the defendants 
has referred me to certain special provisions of the 
b Cess Act regarding the district of Midnapore where 
the suit lands are situated, which might seem to 
confer on a person in the position of the plaintiff in 
that suit the right to collect such dues from the 
grantee of revenue-free lands. Even so, it does not 
appear that the Courts below considered the docu- 
ment from this point of view in order to see whe- 
ther it really made a case inconsistent with that 
based on the sanad. As for the receipts, they are 
•only in respect of payments which the defendants* 
predecessors are supposed to have made to the patni- 
dar on account of such cesses and embankment 
• charges. 

From one point of view, these documents, instead 
of rebutting the case of the plaintiff, would rather 
go to support it. Mr. Das, on behalf of the plaintiffs, 
in fact, relies on them for the purpose of making 
•out that on the defendants* own showing the dis- 
puted lands are included in the plaintiff’s estate. If 
that be so, as I have already explained.it will be for 
the defendants to prove the circumstances under 
which they were discharged of the obligation to 
pay rent to the zemindar. The only evidence which 
has been adduced on this point, apart from the 
documents already referred to, is as regards non- 
payment of rent, but this carries the defendants 
nowhere on this part of their case. 

I cannot help thinking that much of the unsatis- 
factory state of the evidence is due to insufficient 
-appreciation of the distinction between a plea of 
a'evenue-free title and a plea of rent-free title. The 
judgments of the Courts below also suffer from a 
certain infirmity for not having kept this distinc- 
tion in view. I think that in the circumstance of 
the case and for the ends of justice, the suits should 
• be retried on a proper basis and after recasting the 
d issues; but on the pleadings as they stand, it will be 
for the defendants to make up their mind finally 
whether they will adhere solely to the case that the 
lands are revenue-free, or, if the written statements 
so permit, whether they will also make a case in the 
alternative that even if the lands are comprised 
in the plaintiff’s estate, the defendants have acquired 
the right to hold them free from payment of rent, 
either by reason of any grant, actual or presumed, 
>or by adverse possession or otherwise. Tbe parties 
will be at liberty to adduce further evidence. It is 
only fair that this should be allowed. Mr. Das, for 
instance, stated that his clients were all along under 
the impression that the case made by the defen- 
dants at the trial Court was on the basis that the 
lands were included in the plaintiff’s mahal. 

The result is that these appeals are allowed, the 
judgments and decrees of both the Courts are set 
^aside and the suits remanded to the Court of first 


instance for re-trial in accordance with the direc- 
tions contained in this judgment. The parties will ** 
be bound by the pleadings as they stand, but will 
be allowed to adduce further evidence after the 
issues have been recast according to the definite 
cases which are made on one side or the other. I 
should like to add that as the case is being remanded 
for re-trial, the Court below will be at liberty to put 
its own construction on the documents, and will not 
be bound by any expressions of opinion contained in 
this judgment. Costs will abide the result. 

K.S./R.K. Case remanded. 
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Budhkaran 


Chaukhani and others — 
Defendants — Appellants 

v. 



Thakur Prosad Shah and another — 

Plaintiffs — Respondents. 

Appeal No. 193 of 1938, Decided on 26th June 
1941, from original decree of Special Sub-Judge, 
Assam Valley Districts at Dibrugarh, D/- 26th 
February 1938. 


(a) Hindu law — Joint family — Necessity — 
Expression “for sake of family” is wide enough 
to include expenditure in interests of or for bene- 
fit of joint family — Whether alienation by karta 
was for “sake of family” or “benefit of estate” 
or “family interests” depends upon facts of 
each case — Tea garden source of income to 
joint family — Money necessary to maintain 
garden and factory — Karta borrowing loan on 
mortgage of tea garden — Expenditure of Joan g 
on garden held justified in family interests — 
Transaction held binding on members — Mem- 
bers are not liable personally. 

The power to alienate joint family property con- 
ferred on the karta of a joint Hindu family, by 
Chap. 1, S. 1, Paras. 27, 28 and 29 of the Mitakshara 
is wide enough to include the case of expenditure 
made “in the interest and for the benefit” of the 
joint family. The expression “for the sake of the 
family” is wide enough to cover such cases of bene- 
fit: (’17) 4 A.I.R. 1917 P.C. 61; (’32) 19 A.I.R. 1932 
P. C. 182 and 6 M. 1. A. 393 (P. C.), Bel. on ; Case 
law referred. [P 313 C 1; P 320 C 2] 

The question whether the alienation by the karta 
of the joint Hindu family was “for the sake of the 
family” or “for the benefit of the estate” or “for 
family interests” depends on the facts of each parti- 
cular case : (’17) 4 A. I. R. 1917 P. C. 33, Bel. on. ^ 

[P 313 C 2; P 314 C 1] 

Where for want of funds, the karta of a joint 
Hindu family is compelled to raise money for the 
purpose of maintaining the family tea garden and 
factory which was the source of income to the joint 
family by mortgaging the garden, the expenditure 
of the loan on the garden is justified in the interest 
of the family and all the members of the joint 
family are bound by the transaction. But the mem- 
bers are not liable personally for the loan. 

[P 315 C 1] 

(b) Hindu law — Joint family — Father — 
Necessity — New business by karta is not neces- 
sary purpose — Father starting new business — 
Business adopted as family business — Minors 
even after attaining majority continuing to 
enjoy benefits of same and claiming it as their 
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joint business — Requirements ol business must 
** be deemed to be requirements of family. 

p The starting of a new business by the karta of a 
joint family is not a necessary purpose under the 
Hindu law : (’32) 19 A.I.R. 1932 P.C. 182, Rel. on. 

[P 314 C 1] 

But where the father in a joint Hindu family 
starts a new business which is adopted as a family 
business, and the minors even after attaining majo- 
rity continue to enjoy the benefits of the same and 
claim it as their joint business, the requirements 
of the business must be considered to be the 
requirements of the family and would be covered 
by verses 27 to 29 of Chap. 1 of the Mitakshara : 
(’27) 14 A. I. R. 1927 P. C. 121, Ref. [P 319 C 1] 


(c) Hindu law — Debts — Necessity — Proof of 
— Account books — Non-production of — Infer- 
os ence — Mortgage by members of joint Hindu 
family — Plaintiff mortgagee alleging admission 
to him by defendant mortgagors that money 
borrowed was being spent on family tea garden 
and calling for account books from defendants 
to prove same — Defendants refusing to produce 
account books on flimsy grounds — Onus is on 
plaintiff to show that money raised was spent 
on garden — But in circumstances of case Court 
held entitled to presume that money was spent 
on family garden. 

The plaintiff mortgagee /alleged that defendants 
mortgagors, members of a joint family admitted to 
him that the money raised on the mortgage was 
being spent on the family tea garden and to prove 
the same called upon the defendants to produce 
their account books. The defendants, however, re- 
fused to produce the account books on flimsy 
l grounds. It was open to the defendants to show 
that the plaintiff’s allegation was false by pro- 
ducing the account hooks called for by the plaintiff. 
But they did not do so : 

Held that although the onus to prove that the 
money raised was spent on the family garden was 
on the plaintiff but in the circumstances of the case 
the Court was entitled to presume from the non- 
production of the account books by the defendants, 
that the plaintiff’s allegation that monoy was spent 
on family tea garden was true : (M7) 4 A.I.R. 1917 
P. C. 6, Rel. on. [P 314 C 2; P 315 C 1] 


(d) Hindu law — Administration of — It is not 
permissible to go beyond interpretations of 
Smrities by commentators to original Smritis 
(Per Pal J.). 

The commentators, while professing to interpret 
d the law laid down in the Smritis, really expounded 
the customs and usages which they found prevail- 
ing in the locality. Consequently, their interpreta- 
tions have been accepted as authoritative and it is 
no longer permissible to the Court to go beyond 
such interpretations to the original Smriti texts : 
12 M. I. A. 397 (P.C.), Rel. on. fl* 315 C 2] 


(e) Hindu law Father — Self-acquisition — 
Power to alienate moveable and immovable is 
unrestrained ( Per Pal J J. 


I he father has unrestrained power of alienat ior 
in respect of his self-acquisitions, both moveabh 
and immovable : 20 All. 267 (P. 0.1, Rel. on. 


[P317C2] 

(t) Hindu law — Alienation — Father — Powers 
of as manager of estate or guardian of infants 
— bather can make binding loan — His power of 
disposal of family property to satisfy or secure 


loan is not co-extensive with power to make 
binding loan — Power to dispose of family pro- a 
perty is limited to occasions specified in Mitak- 
shara, Chap. 1, verses 28 and 29 (Per Pal J.). 

The power of the father or grandfather to make 
a binding loan is now well settled : (’24) 11 A. I. R. 

1924 P. C. 50, Rel. on. [P 318 C 1] 

His power of disposal of the property in satisfac- 
tion of or for the purpose of securing the loan taken 
by him is, however, not co extensive with the power 
of making a binding loan. The power of disposal of 
the family property is limited to certain specified 
occasions, specified in Mitakshara, Chap. 1, S. 1, 
verses 28 and 29. Thus, the validating occasion for 
a loan made by father is much wider than that for 
creating a right in rem in respect of the joint 
family property : 6 M. I. A. 393 (P. C.), Rel. on. 

[P 318 C 1] 

S. M. Bose , Ambica Pada Choudliury and Bha- f 
besh N. Bose — for Appellants. 

Dr. S. C. Basalc, Sitaram Banerjee and Pro- 
santa B. Gupta — for Respondents. 

NASIM ALI J. — The facts which are not in 
dispute in this appeal are these : One Sitaram 
Chowkhani was the karta of a Mitakshara undi- 
vided joint Hindu family consisting of himself and 
his two sons. This family carried on a business 
under the name and style of “Sitaram Budhkaran’’ 
and acquired various properties including a tea 
estate known as Gograjan Tea Estate in Dibrugarh 
within the Province of Assam. Sitaram as karta of 
this joint family was in charge of the management 
of the joint family business “Sitaram Budhkaran” 
and other properties belonging to the joint family. 

On 28th September 1926, he borrowed Rs. 25,000 
with interest at 10J per cent, per annum from the & 
plaintiffs on the mortgage of the Gograjan Tea 
Estate. In the mortgage bond (Ex. 1) he stated that 
he was the absolute owner of the said tea garden. 

Tho due date of payment of the mortgage money 
was 30th November 1927. On 19th March 1928, 
the mortgagor paid Rs. 2794-12-0 towards interest 
due on the mortgage debt. On 6th March 1934 tho 
firm “Sitaram Budhkaran” wrote to the mortgagee 
a letter (Ex. 2) stating that they had not been able 
to make any arrangement for the payment of the 
mortgage money. Rs. 2000 was paid as interest for 
the loan on 5th June 1934. The mortgagor died on 
15tli February 1936. On 30th Maroh 1936, his 
oldest son, defendant 1 on behalf of the firm “Sita- 
ram Budhkaran” signed a memorandum of accounts 
(Exs. G, 6 (1) and 6-B) acknowledging tho liability 
under tho said mortgage bond for a sum of Rs. 
53,181 upto 30th March 1936 including interest at k 
the stipulated rate after deduction of ail payments 
mado up to that date. On 1st June 1936, a letter 
(Ex. 3) was written by the firm “Sitaram Budhka- 
ran ' to the mortgagee informing them that they 
were trying to procure money for paying off the 
mortgage debt and that if they would succeed they 
would pay off the amount. On 4th December 1936, 
tho firm “Sitaram Budhkaran” supplied to the 
mortgagee timber worth Rs. 103-3-3 and this 
amount was credited towards the interest on the 
mortgage debt. On 23rd December 1936, the mort- 
gagees raised the present suit against the two sons 
of Sitaram Chowkhani (defendants 1 and 2) and 
the two sons of defendant 1 (defendants 3 and 4) 
ior recovery of Rs. 25,000 as principal and Rupees 
25,000 as interest on the basis of the mortgage 
bond executed in their favour bv Sitaram Chow- 
khani on 28th September 1926. 


Budhkaran Chaukhani v. Thakur Phosad (Nasim Ali J .) Calcutta 813 


1942 

The case of the plaintiff mortgagees is that Sita- 
® ram Chowkhani as karta of the joint family bor- 
rowed Rs. 25,000 from them on the bond in suit in 
the interest and for the benefit of the joint family. 
Defendant 2 did not appear. The suit was con- 
tested by defendant 1 on his own behalf and on 
behalf of his minor sons defendants 3 and 4. Their 
defence is that Sitaram Chowkhani did not borrow 
the money on the bond in suit in the interest or 
for the benefit of the joint family as alleged by the 
plaintiffs. Their case further is that he borrowed 
the said money not as karta of the joint family but 
in his personal capacity for the purchase of a tea 
estate called Molan Tea Estate in partnership with 
two other persons who were strangers to the family. 
The trial Judge has found that Sitaram Chowkhani 
borrowed Rs. 25,000 on the bond in suit as karta of 
the joint family and that the loan was taken in the 
interest and for the benefit of the joint family, that 
b the mortgage was ratified by defendants 1 and 2 
and that the plaintiffs were entitled to get Rupees 
20,777-1-9 as interest after deducting the amount 
paid towards interest. He has accordingly passed a 
preliminary mortgage decree for Rs. 45,777-1-9 with 
proportionate costs. Hence this appeal by the defen- 
dants. The power of the manager of a joint family 
governed by the Mitakshara law to alienate im- 
movable property belonging to the family is defined 
in the following verses of Chap. I, section 1 of the 
Mitakshara : 

“27. Therefore it is a settled point, that property 
in the paternal or ancestral estate is by birth, (al- 
though) the father have independent power in the 
disposal of effects other than immovables, for in- 
dispensable acts of duty and for purposes prescribed 
by texts of law, as gifts through affection, support 
of the family, relief from distress, and so forth ; 
C but he is subject to the control of his sons and the 
rest, in regard to the immovable estate whether 
acquired by himself or inherited from his father or 
other predecessor ; since it is ordained, “Though 
immovables or bipeds have been acquired by a man 
himself, a gift or sale of them should not be made 
without convening all the sons. They, who are born, 
and they who are yet to be begotten, and they who 
are still in the womb, require the means of support, 
no gift or sale should, therefore, be made. 0 * 

An exception to it follows : 

“28. Even a single individual may conclude a 
donation, mortgage or sale, of immovable property, 
during a season of distress, for the sake of the family, 
and especially for pious purposes.” 

“29. The meaning of that text is this : while 
the sons and grandsons are minors, and incapable 
■j of giving their consent to a gift and the like : or 
while brothers are so and continue unseparated ; 
even one person, who is capable, may conclude a 
gift, hypothecation, or sale, of immovable property, 
if a calamity affecting the whole family require it, 
or the support of the family render it necessary, or 
indispensable duties, such as the obsequies of the 
father or the like, make it unavoidable.” 

The judgment of the Judicial Committee in 6 
M. I. A. 3931 was apparently founded on these 
verses (59 I. A. 300 1 2 at pp. 305, 308). The expression 
“in case of need” in this judgment may be traced 
to the words “during a season of distress” in verse 

1. (1854-57) 6 M. I. A. 393: 18 W. R. 81: 2 Suther 
29: 1 Sar 552 (P. C.), Hunooman Persaud Pandey 
v. Mt. Babooee Munraj Koonweree. 

2. (’32) 19 A. I. R. 1932 P. C. 182 : 137 I. C. 781: 

54 All. 564 : 59 I. A. 300 (P. C.), Benares Bank 

Ltd. v. Hari Narain. 


28 and the expression “for the benefit of theestate” 
to the words “for the sake of the family” in the e ‘ 
said verse (Mulla’s Hindu Law, Edn. 9, p. 275). In 
44 I. A. 147 3 * Lord Atkinson said : 

“No indication was to be found in any one of 
them (6 M.I.A. 3931 a t p. 423, 2 I. A. 145,4 4 I. A. 
52 6 ) as to what is, in this connexion, the precise 
nature of the things to be included under the des- 
cription ‘benefit to the estate.’ It is impossible, 
their Lordships think, to give a precise definition 
of it applicable to all cases, and they do not attempt 
to do so. The preservation, however, of the estate 
from extinction, the defence against hostile litiga- 
tion affecting it, the protection of it or portions 
from injury or deterioration by inundation, these 
and such like things would obviously be benefits. 
The difficulty is to draw the line as to what are, in 
this connexion, to be taken as benefits and what 
not.” 

In 44 I. A. 126 6 Lord Shaw' said : / 

“Under the law of the Mitakshara, the joint family 
property owned, as stated by all the members of the 
family as coparceners, cannot be the subject of a 
gift, sale or mortgage by one coparcener except with 
the consent express or implied, of all the other 
coparceners. Any deed of gift, sale or mortgage 
granted by one coparcener of his own account of or 
over the joint family property is invalid; the estate 
is wholly unaffected by it, and its entirety stands 
free of it. The rule of the Mitakshara is clear (C. 1. 
s. 1. v. 27) ; even the father is subject to the con- 
trol of his sons and the rent in regard to the im- 
movable estate, whether acquired by himself or 
inherited from his father or other predecessor; 
since it is ordained ‘though immovables or bipeds 
have been acquired by a man himself a gift or sale 
of them should not be made without convening all 
the sons.’ 9’ 

“The law of the Mitakshara has, however, given 
to the father in his capacity of manager and head 
of the family certain powers with reference to the 
joint family property. The general principle in re- 
gard to that matter is that he is at liberty to affect 
or to dispose of the joint property in respect of 
purposes denominated necessary purposes. The 
principle in regard to this is analogous tothatofthe 
power vested in the head of a religious endowment 
or math, or in the guardian of an infant family. In 
all of the cases where it can be established that the 
estate itself that is under administration demanded, 
or the family interests justified, the expenditure, 
then those entitled to the estate are bound by the 
transaction. It is not accurate to describe this as 
either inconsistent with or in exception to the 
fundamental rule of the Mitakshara. For where 
estate or family necessity exists, that necessity It 
rests upon the coparceners as a whole, and it is 
proper to imply a consent of all of them to that act 
of the one which such necessity has demanded.” 

The answer to the question as to whether the 
alienation by the karta of the joint family was 

3 . (’17) 4 A. I. R. 1917 P. C. 33 : 39 I. C. 722 : 40 
Mad. 709: 44 I. A. 147 (P. C.), Palaniappa Chetty 
v. Devasikamony Pandara. 

4 . (’74) 2 I. A. 145: 23 W. R. 253 : 14 Beng. L. R. 

450 : 3 Sar. 449 : 3 Suther. 102 (P. C.), Prasanna 
KumarLDebya v. Golab Chand Baboo. 

5 . (’76-77) 2 Cal. 341 : 4 I. A. 52 : 3 Sar. 681 : 3 
Suther. 375 (P. C.), Konwar Doorga Nath v. Ram 
Chunder Sen. 

6 . (’17) 4 A. I. R. 1917 P. C. 61 : 39 I. C. 280 : 39 
All. 437 : 44 I. A. 126 (P. C.), Sahu Ram Chandra 
v. Bhup Singh. 
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“for the sake of the family” or ‘‘for the benefit of gaged tea garden was supplied from the joint family , 
the estate” or ‘‘for family interests” would depend firm Sitaram Bodhkaran and was entered in the •; 
on the facts of each particular case. Exhibits 2, 6, account books of this firm. 

6 (1), 6 (b) and 3 show that the mortgagor and It can be reasonably inferred from Exs. 2, 6 and * 

after his death defendant 1 treated the debt as the 3 that the sum of Rs. 25,000 which was borrowed 

debt of their joint family business ‘‘Sitaram — Bodh- by Sitaram was entered in the account books of the 
karan.” This joint family business however was not firm Sitaram Bodhkaran. Defendant 1 in his evi- 
an ancestral business of Sitaram. It was started by dence stated that money required for running the 

him while his eldest son (defendant 1) was a mere mortgaged tea garden in the year 1926 was obtain- 

boy. At the time of the mortgage, defendant 1 was ed from his cousins. This evidence shows that in 
24 years old and defendant 2 was 16 years old. A 1926 they had not sufficient money for running the 

new business is not within the purview of verses 27 tea garden. The several applications filed by the 

to 29 of Chap. 1 of the Mitakshara (59 I. A. 300 2 plaintiff before the hearing of the suit clearly show 
at p. 308). that the defendants had sufficient notice of the 

In their plaint the mortgagees simply stated that plaintiff’s case that the loan was spent for running 
the loan was taken in the interest and for the bene- the mortgaged tea garden. Apparently, the plaintiffs 
fit of the joint family. How the loan benefited the called for the cash book of the mortgaged tea garden 
joint family was not stated in the plaint. The de- and the account books of the firm Sitaram Bodh- 

fendants in their written statement denied the karan to show the amount of money which was . 

allegation of the plaintiffs that the loan was taken spent after the mortgage for running the tea garden • 

in the interest and for the benefit of the joint and also to show the source from which that money 

family. The issues in the suit were settled on 18th came. The defendants in their written statement 

March 1937. On 9th November 1937, the plaintiffs said that the money raised on the mortgage was 

summoned the defendants to produce in Court all spent for purchasing another tea garden, namely, 

the account books of the firm ‘‘Sitaram Bodhkaran” Mullen Tea Estate. Defendant 1 in his evidence, 

from 1923 to 1937 and the cash book of the mort- however, simply stated that his father purchased 

gaged tea estate. On 19th November 1937, defen- the Mullen Tea Estate jointly with Surajmal and 

dant 1 filed an application before the trial Judge Hunuman Bux. He, however, did not say that the 

stating that some of the account books were once mortgage money was spent by his father for pur- 

removed from their shop by his father to his country chasing the Mullen Tea Estate. In his evidence 

home in Rajputana in connexion with a claim defendant 1 said that in 1926 the expenses for run- 

against one Dedraj Ramballav. On 20th November rung the mortgaged tea estate were met by loan 

1937, the plaintiffs filed an application before the from his cousins and that the money raised on the 

trial Judge stating inter alia that the account books mortgage bond in suit was not spent for the mort- 

of the joint family concern “Sitaram Bodhkaran” gaged garden. The best evidence to substantiate 

would show that the amount of the mortgage bond these statements of defendant 1 are the account 


was taken for the purposes and benefit of the joint 
family, that the defendants were in possession of 
these account books and that they were withholding 
them on flimsy excuses. On 22nd January 1938, the 
plaintiffs again applied to the trial Judge for an 
order upon the defendants to produce the account 
books before the hearing of this suit for their in- 
spection. On 24th January 1938, the trial Judge 
ordered the defendants to produce the documents in 
Court for inspection of the plaintiffs. The defen- 
dants however did not produce these documents. 
The hearing of tho suitcommenced on 4th February 
1938. On that date plaintiff 1 Thakur Prasad Shah 
gave his evidence. In his examination in chief ho 
said : “The loan was taken to spend in the garden 
and on timber business and on their shop business.” 
In cross-examination he stated : 

“I did not ask for account from them to show how 


the money was spent by them nor did I look into 
their account. Sitaram and Bodhkaran (defendant 1) 
both said that they were spending tho money in the 
garden.” 

Both ram gave his evidence on 8th February. In 
his evidence lie did not deny the statement of plain- 
tiff 1 that ho told him that tho money raised was 
being spent for the garden. lie, however, in his 
evidence stated that tho money raised by the mort- 
gage was not spent on the tea garden. In his cross- 
examination defendant 1 admitted that tho expen- 
ses incurred on tho tea garden wero entered in tho 
books of their joint family business “Sitaram Bodh- 
karan” and that that business was still a running 
business. P. W. I who was admittedly the manager 


of the (iogarian Tea Estate from 1925 to 1929 in 


his evidence said that all money for the garden 


(tlogarjan Tea Estate) was taken from Sitaram 


.Bodhkaran linn. There cannot bo nny doubt there- 
fore that the money spent for running tho mort- 


books called for by the plaintiffs from the defen- ■ 
dants. Sitaram is dead. It has been already stated ® 
that Bodhkaran did not deny tho statement of 
plaintiff 1 that he told him that the money was j 
spent for tho garden. In order to show that the 
admission by Sitaram and Bodhkaran to plaintiff 1 
that the money was being spent for running the' 
garden was true plaintiffs called for tho account 
books from the defendants. The defendants, how- 
ever, refused to produce the account books on tlimsy 
grounds. Tho onus is no doubt on the plaintiffs to 
show that tho money raised on the mortgage was 
spent for running tho garden. In 44 I. A. 98 7 Lord 
Shaw said : ' 

“A practico has grown up in Indian procedure of 
those in possession of important documents or in- 
formation lying by, trusting to the abstract doc- ^ 
trine of tho onus of proof, and failing, accordingly 
to furnish to tho Courts the best material for its 
decision. With regard to third parties, this may bo 
right enough; they have no responsibility for the 
conduct of the suit; but with regard to the parties 
to the suit it is, in their Lordships’ opinion, an 
inversion of sound practice for those desiring to 
rely upon a certain state of facts to withhold from 
the Court the written evidence in their possession 
which would throw light upon the proposition. Tho 
present is a good instance of this bad practice. It is 
proved in tho case by tho first witness that ‘the 
math has regular fair day-books; they are not now 
before the Court; ledgers are also maintained in the 
math.’ These ledgers and day books were in tho 
possession of the defendants or those of them who 
were heads of the institution and they are not put 

7. (’17) 4 A.l.R. 1917 P.C. 6: 39 I.C. 659: 40 Mad. 
402 : 44 I. A. 98 (B.C.), Murugosaui Pillai v. 

Gnanasambaudha Paudara Sannadhi. 
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- in evidence. The proposition that these defendants 
ft challenged was that the expenses incurred had been 
incurred for the math and were necessary for its 
purposes. The best assistance to a Court of justice 
would have been a scrutiny of these documents, 
and their Lordships feel free to conclude that if 
they had been by their entries confirmatory of 
the defendants’s view the defendants would have 
brought them into Court,” 

The observations of Lord Shaw apply to the facts 
in the present case. Plaintiff 1 in his evidence said 
that both Sitaram and defendant 1 told him that 
the mortgage money was being spent by them for 
the tea garden. It was open to the defendants to 
show that this statement of plaintiff 1 was false by 
the production of the account books called for by 
the plaintiffs. They, however, did not do so. We 
have therefore no hesitation in believing the state- 
ment of plaintiff 1 that Sitaram and defendant 1 
b admitted that the money borrowed was being spent 
for the garden. From the withholding of the ac- 
count books called for by the plaintiffs it would not 
be unreasonable to presume that if the account 
books had been produced that would have shown 
that the entire amount raised by the mortgage was 
spent for running the tea garden. In view of the 
facts and circumstances of this case, we are of 
opinion that the money raised with mortgage in 
suit was spent for running the mortgaged tea 
garden. This tea garden is admittedly a joint 
family property. The evidence of defendant 1 is 
that at the time of the mortgage, tea was being 
grown over 60 to 70 acres of land in this garden 
and that 500 to 550 raaunds of tea were used to be 
manufactured in the garden factory. To maintain 
the garden and factory evidently money was neces- 
• sary. Money being not available for maintaining 
c the garden which was a source of income to the 
joint family Sitaram had to borrow money from 
the plaintiffs. We therefore hold that interests of 
the joint family justified the expenditure of the 
money raised by loan on the mortgage bond in suit 
and that all the members of the joint family are 
bound by this transaction. The trial Judge was 
'therefore right in decreeing the suit. 

In the decree passed by the trial Judge there is a 
direction that if the money realised by the sale of 
the mortgaged property be not sufficient for pay- 
ment of the decretal amount plaintiff shall be at 
liberty to apply for a personal decree against the 
defendants for the balance. The learned advocate 
appearing for the plaintiff-respondents conceded that 
the defendants were not personally liable for the 
mortgage money and that the trial Judge was wrong 
in passing a personal decree against the defendants 
for the balance. The personal deoree against the 
defendants is therefore set aside. Subject to this 
modification the decree of the trial Judge is affirmed 
and the appeal is dismissed with costs to the plain- 
tiff-respondents. Hearing fee is assessed at 5 gold 
mohurs. 

PAL J I agree that this appeal should be dis- 

missed and I respectfully concur in the views of the 
law and of the fact taken by my learned brother. 
I would only add a few words. Property is not an 
institution having a fixed form constantly remain- 
ing the same. In reality it has assumed the most 
diverse forms and is still susceptible of great and 
unforeseen modifications. What is the best form of 
property at any given moment we can only learn 
from the study of man’s nature, of his wants and 
sentiments and the ordinary consequences of his 
acts. In the Sanskrit language, in which etymo- 



logies often disclose a complete philosophy, the 
words for ‘property’ and ‘ownership’ are and ® 

an( ^ these involve & certain relation between 

persons and things. It will serve no useful purpose 
to examine how far the Smriti texts relied on by 
Vijnaneshwara support the propositions laid down 
by him. As was pointed out by the Judicial Com- 
mittee in 12 M. I. A. 3978 at pp. 435-436 the duty 
of a Judge while administering Hindu law “is not 
so much to inquire whether a disputed doctrine 
is fairly deducible from the earliest authorities 
(Snlritis), as to ascertain whether it has been re- 
ceived by the particular school which governs the 
district with which he has to deal, and has there 
been sanctioned by usage. For, under the Hindu 
system of law, clear proof of usage will outweigh 
the written text of the law.” 

The commentators, while professing to interpret 
the law laid down in the Smritis, really expounded f 
the customs and usages which they found prevailing 
in the locality. This is why their interpretations 
have been accepted as authoritative and it is no 
longer permissible to go beyond such interpretations 
to the original Smriti texts. The Smriti texts seem 
to refer to an age when property was still primarily 
and essentially a group affair. In its origin, its 
force, its continuance as property.it was still chiefly 
an exercise of group energy. The operation of a 
group function securing the attachment of the 
members is perhaps the most primary aspect of 
property which we can distinguish. It is an attri- 
bute of self conscious persons to desire objective 
possessions in exclusion of all other possessing. 
Guarantee of this desire to a degree, and in certain 
forms, in enforcing as property certain claims to 
possession, is a part of the price which the group 
pays for its continuance as a group. When the 9 
family becomes certain and establishes itself its 
members take to the cultivation of land and later 
make the beginning of ownership, which appears as 
a collection of means suitable to the preservation 
and development of that collective body. Ownership 
in a family undergoes modification according to the 
nature and purpose of the family itself, which is 
an interpenetration of persons, a communion of 
sentiments, affections, ideas and wills. A sort of co- 
ownership is bound to arise in these circumstances. 
The sons, participators in the community, did not 
acquire upon the death of the father a new right 
but merely obtained greater freedom in the ad- 
ministration of the goods. In the family there are 
superiors and inferiors. The inequality does not ren- 
der co-ownership impossible, but only makes the 
different members enjoy an unequal property right. 

To the father, that is to the head, belongs the de- h 
cision of what are necessary or useful expenses of 
the family according to the norm of a wise control. 

Vijnaneshwara bases ‘property’ on popular recog- 
nition and advocates what is known as 

as distinguished from According 

to him everyone ought to have property aa it is 
necessary for his support. For every man property 
is a condition of his existence and development. It 
is based on the actual nature of man, and should 
therefore be regarded as an original, absolute right 
which is not the result of any outward norm, such 
as occupation, labour or contract. The right spring- 
ing directly from human nature, the title of being 
a man is sufficient to confer a right of property. 


(’67-69) 12 M.I.A. 397: 10 W.R. 17: lBeng.L.R. 
: 2 Suther 135 : 2 Sar. 361 (P.C.), Collector of 
[adura v. Mootoo Ramalinga. 
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Vijnaneshwara only limits his theory to a son and 
* grandson and confines it within the compass of a 
family. The right of property includes the condi- 
tions and means for the acquisition, retention and 
employment of property and comprises at the same 
time the judicial actions given to the proper person 
1'OV the exercise of ownership. After explaining how 

‘property’ is based on popular recognition 

Vijnaneshwara proceeds to examine 
whether property arises from birth or from the 
death of the prior owner. His conclusion is that 
property in the paternal (q^%) and grandpater- 

nal estate by birth ; 

Even then ‘the father has independent power in 
the disposal of effects other than immovable for in- 
dispensable acts of duty and for purposes prescribed 
b by texts of law, as gifts through affection, support 
of family, relief from distress and so forth ; 

cIW-T f 

fqra^?wfcr fp-wq I 


Thakur Pros ad’ (Pal J.) A. I. R. 

While the sons and grandsons are minors and 
incapable of giving their consent to a gift and the 
like, or while brothers are so and continue un- 
separated, even one person who is capable, may 
conclude a gift, hypothecation or sale of immovable 
property, if a calamity affecting the whole family 
require it, or the support of the family render it * 
necessary, or indispensable duties such as the obse- 
quies of the father or the like, make it unavoid- 
able. 

qqr: i qqq aqqraqq ii 

?fcl i 

“Separated kinsmen, as those who are unseparated, f 
are equal in respect of immovables ; for one has not 
power over the whole. to make a gift, sale or mort- 
gage”. 

Sow 

awarguRR i 


After propounding the proposition that property 
arises from birth in the paternal as well as in the 
grand-paternal estate, Vijnaneshwara proceeds to 
explain to what extent, in spite of such co-owner- 
ship in sons and grandsons, the property may be 
disposed of by the father, father, not as guardian 
of his sons, but as a co-owner. The co-owner has the 
duty and, therefore, the power to employ his 
wealth to satisfy individual needs and especially 
his own needs, and to employ his wealth for the 
development of his physical, intellectual and 
c moral forces. The co-owner has the duty and there- 
fore, the power to employ the property to the satis- 
faction of the needs of the family. But he is 
subject to the control of his sons and the rest in 
regard to immovable estate, whether acquired by 
himself or inherited from his father or other pre- 
decessor. 

gcJRrafarq- ^R H ^ fWT:|| V ^S^RfSJ 
% ^ TTH «RfW!r: I gfvfa ^sr^l^PrT TR 

* =®r faw. ii’ 

Since it is ordained ' ‘Though immovables or bipeds 
, have been acquired by a man himself, a gift or sale 
a of them should not be made without convening all 
the sons. They who are born, and they who are yet 
unbegotten and they who are still in the womb re- 
quire the means of support, no gift or sale should, 
therefore, he made. 

SR^riT^K* An exception to it follows : 

'rr/irsfa f^RWRRiqRHJ anq^rS 

5^1*4 WpYr ll’ ?fc( I 

“Even a single individual mav conclude a donation 
mortgage or sale of immovable property during a 
season of distress for the sake of family and espe- 
cially for pious purposes.” 

The meaning of the text is this : 

gqg qrag qisg*iRRR*?wg 


This passage from Manu must be interpreted: 
“Among unseparated kinsmen, the consent of all is 
indispensably requisite, because no one is fully 
empowered to make an alienation, since the estate 
is in common”, 

“But among separated kindred, the consent of all 
tends to tho facility of the transaction by obviating 
any future doubt, whether they be separated- united.” $ 

^ ‘‘It is not required, on 

account of any want of sufficient power in a single 
owner”. 

and the transaction is consequently valid even with- 
out the consent of separated kinsmen. 

In the text which expresses “Land passes by six 
formalities; by consent of townsmen, of kinsmen, of 
neighbours and of heirs and by gift of gold and of 
water”. 

cT-Ufa flRR^rrl: I ‘ qfdRg: WffiTPJr- '* 

q gqmiqigqcqr i^?r sqqfRrfafe: i 

Consent of townsmen is required for the publicity 
of the transaction since it is provided that “accept- 
ance of a gift, especially of land, should be public”, 
hut the contract is not invalid without their con- 
sent. The approbation of neighbours serves to ob- 
viate any dispute concerning the boundary. The use 
of the consent of kinsmen and of heirs has been 
explained. 

*H?it Rcimfiqrai’ seqq i 

In respect of the right by birth, to tho estate 
paternal or ancestral, we shall mention a distinction- 





Budhkaran Chaukhani y. Thakur Prosad (Pal J.) Calcutta 31 7 


under a subsequent text. (Section 53). Vijnane- 
** shwara says that although property arises by birth 
in paternal as well as in grand-paternal estate, 
there is a distinctive peculiarity in dealing with 
. them. The peculiarity referred to is explained by 
him later on while commenting on the sloka 

qf^ir qr 1 

rqg: 55TW % f| || 

“For the ownership of father and son is the same 
in land which was acquired by the grandfather or 
in a corrody or in chattels (which belonged to him) ” 
He says : 

^4 cf^r fag: 

^ fic^r RHr^tfSRsT 1 

In such property, which was acquired by the 
paternal grandfather, through acceptance of gifts or 
by conquest or other means (as commerce, agricul- 
ture or service) the ownership of father and son is 
notorious; and therefore partition does take place. 

For, or because, the right is equal or alike, there- 
fore partition is not restricted to be made by the 

father’s choice; nor has he a double share. 

• • * • 

So likewise the grandson has a right of prohibi- 
tion if his unseparated father is making a donation, 
or a sale, of effects inherited from the grandfather : 

fa^rrr^cr ^ 5 Rqsm^rc: 1 1 

^ but he has no right of interference, if the effects 
were acquired by the father. On the contrary he 
must acquiesce, because he is dependant. 

^ ft — qawt ^ 3TSJR 
f^^rr rrjp^rr ^oij 

1 

Consequently the difference is this: although he 
has a right by birth in his father’s and his grand- 
father s property, still since he is dependent on his 
father in regard to the paternal estate and since 
the father has a predominant interest as it was 
acquired by himself, the son must acquiesce in the 
father s disposal of his own acquired property. 

d ^ gRT: R^'-qr- 

But since both have indiscriminately a right in the 

grandfather’s estate, the son has a power of inter- 
diction (if the father be dissipating the property). 

The propositions of law as propounded by Yijnane- 
shwara through the above texts seem to be the 
following: 1. It is certain that property in the 

paternal fa<Xqi) as well as grand-paternal estate 

(WRfs - ) arises by birth: 2. Although property 
arises by birth in paternal as well as in grand- 
paternal estate, there is the following distinctive 
peculiarity in them : — (a) In regard to property deriv- 
ed from the grandfather, the father’s right of alie- 
nation is restrained by the co*equal co-ownership of 
the son; (b) in regard to the properties acquired by 
the father himself the son has no right to object to 


the father’s alienation but must acquiesce therein* 

(i) although he has a right by birth in his father’s 

as well in grandfather’s property, still, since he is 

dependent on his father in regard to the paternal 

estate and since the father has a predominant 

interest as it was acquired by himself the son must 

acquiesce m the father’s disposal of his own acquir- 

edlproperty; (H) but since both have indiscriminately 

a right in the grandfather’s estate, the son has a 

power of interdiction if the father be dissipating 
the property. ° 

From the above, two propositions of law seem to 
follow, viz., that the father’s power of alienation 
without the concurrence of the son is absolutely 
unrestrained in respect of his self-acquired property 
and is absolutely restrained in respect of the grand - 
paternal properties. Both the propositions, how- 
ever, would require some qualification, first, with 
regard to self-acquired immovables and, secondly 
with regard to grand-paternal moveables: * 

(a) As regards the self-acquired immovable there 
is some apparent conflict in the rules given in the 

h h vf ra: , AcC ° rdiD « to Cha P* 1 > S - V > iO, since 
the father has a predominant interest as it was 

fa?W^ J hlI f se . If u . the son must acquiesce in the 
father s disposal of his own self-acquired property. 

This is quite general and does not make any distinc- 
tion as to immovables. According to Chap. 1 S 1 
27, however, the father is subject to the control of 
his sons in regard to the immovable estate though 
acquired by himself. This conflict is reconciled by 
reading the general rule as subject to the special 
rule regarding immovables. Thus, father’s absolute 
power of alienation in his self-acquisition is limited 
to properties other than immovables. As regards 
immovables his power is restricted. ° 

This is what seems to have been the view of 
Vijnaneahwara. But the rule has been understood r 
in a different way by our Courts of law and it is now 
settled law that the father has unrestrained power 

in respect of his self-acquisitions, both moveable 
and immovable: 25 I. A. 54.9 The pas3age in the 

Mitalcshaia prohibiting the alienation of his self, 
acquired immovable property by the father without 
the assent of the sons has been construed as laying 
down a rule founded merely on moral and religious 

A^n^ r 5 ’ frying it no legal obligation. 
Again while making his own deductions from the 

‘^(Sfa I 3Tr<Tc^r?5 

frgssrft -Wra =*T fertTO: II ’ 

Vijnaneshwara is not expounding the position of 
guardian of an infant or of a mere manager. He 
is dlsc ussing the right of disposal of a co-owner as h 
such. \\ hatever be the practical value of the dis- 
tinction, he was thinking here of the power of dis- 
posal of a co-owner and not of a manager or 
guardian of an infant. After propounding the pro- 
position that property arises from birth in the 
paternal as well as in the grand-paternal estates 
\ ljnaneshwara proceeds to explain to what extent 
in spite of such co-ownership in sons and grandsons 
the property may be disposed of by the father’ 
father, not as guardian of his son, but as a co- 

0l f C ° urt c s of law * however, have developed 
a different set of proposition. But even if such a 

proposRon be not in strict accordance with the 

W ^ Sham V1GW ’ lt m ? St be taken t0 be the settled 
law. Communis error facit legem. While examining 

9. (’98) 20 All. 267 : 25 I. A. 54 : 7 Sar. 279 (P C ) 
Balwant Singh v. Rani Kishori. ’ * ' 
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the decided cases on the point three things must be 
kept distinct : 1. The power of the father (a) as 
mere manager or guardian (b) as co-owner of the 
joint property. 2. The power of the father (a) to 
make a binding loan ( b ) to dispose of the joint pro- 
perty for the loan. 3. The validating occasion (a) 
for loan (b) for disposal of the joint property. 

As regards the power of the father as the manager 
of the infant’s share or as his guardian neither the 
Smriti texts nor the commentaries will be of much 
assistance. The Hindu Iiishis made it a duty of the 
king to look after the infants’ properties and con- 
sequently the legal position in this respect must be 
determined with reference to the principles of 
justice equity and good conscience. As regards the 
guardianship of an infant, the Hindu law vests it 
in the king as parens patrice. 

According to Manu : 

Manu VIII, 27 

According to Gautama : 

Gautam X, 48 

Vasistha says : 

The king might entrust others with the infants* 
affairs. According to Narada, of the persons com- 
petent to be the guardian, father is the fittest: 

cRUfa ft err orvrft 

urcir 3 tjsfcrr: 

6 The father has the first claim; after him conies 
the mother, and then comes the elder brother. His 
power as such guardian will bo determined by the 
king and will extend to whatever may be deemed 
justly required for the benefit of the infant. 

The power of the father as co-owner and as the 
managing co-owner is determined by thccommonta- 
rics. The Mitakshara in Ch. 1 paras. 27 to 29 makes 
provisions in this respect. An examination of the 
decided cases will however disclose that these verses 
have been taken to contain the rules regarding the 
power of the father as manager of the estate or as 
guardian of the infant. The power of the father or 
grandfather to make a binding loan is now settled 
by the decision of the Judicial Committco in 51 I. A. 
129. 10 His power of disposal of tho property in 
satisfaction of or for the purposo of securing tho 
, loan taken by him is, however, not co-extensive 
with tho power of making a binding loan. The 
power of disposal of tho family property is limited 
to certain specified occasions, specified i n Mitak- 
shara, Gimp. 1.8. 1, verses 28 and 29. Prom tho 
above it is clear that the validating occasion for 
a loan made by the father is much wider than that 
for creating a right in rem in respect of the joint 
family property. In 6 M.I.A. 393 1 at p. 423, tho 
lit. llon’blo Knight l’ruce L. J. observed : 

"Tho power of the manager for an infant heir to 
charge an cslale not his own, is under the Hindu 
law, a limited and qualified power. It can only bo 
exercised rightly in a case of need, or for the bene- 
fit of the estate. Rut where, in the particular in- 
stance, the charge is one that a prudent owner 


10. (’21) 11 A.I.R. 1924 r.O. 50 : 77 I.C. 089 : 46 
All. 95 : 51 I. A. 129 (R.C.), Brij Narain v. Mangla 
l’rosad. 


would make, in order to benefit the estate, the bona 
fide lender is not affected by the precedent mis- * 
management of the estate. The actual pressure on 
the estate, the danger to be averted , or the benefit 
to be conferred upon it, in the particular instance, 
is the thing to be regarded. But, of course, if that 
danger arises or has arisen from any misconduct to 
which the lender is or has been a party, he cannot 
take advantage of his own wrong, to support a 
charge in his own favour against the heir, grounded 
on a necessity which his wrong has helped to cause. 
Therefore the lender in this case, unless he is 
shown to have acted mala fide, will not be affected, 
though it be shown that, with better management, 
the estate might have been kept free from debt. 
Their Lordships think that the lender is bound to 
inquire into the necessities for the loan, and to 
satisfy himself as well as he can, with reference to 
the parties with whom he is dealing that the 
manager is acting in the particular instance for the t 
benefit of the estate. But they think that if he 
does so inquire, and acts honestly, the real existence 
of an alleged sufficient and reasonably credited 
necessity is not a condition precedent to the validity 
of his charge, and they do not think that, under 
such circumstances, he is bound to see to the appli- 
cation of the money. It is obvious that money to be 
secured on any estato is likely to be obtained on 
easier terms than a loan which rests on mere per- 
sonal security, and that therefore the mere creation 
of a charge securing a proper debt cannot be viewed 
as improvident management; the purposes for which 
a loan is wanted are often future, as respects the 
actual application, and a lender can rarely have, 
unless he enters on the management, tho means of 
controlling and rightly directing tho aotual applica- 
tion. Their Lordships do not think that a bona fido 
creditor should suffer when ho has acted honestly 3 
and with due caution, but is himself deceived.” 

It should be remembered that in this case their 
Lordships were considering — (1) the binding effect 
of a mortgage bond executed by tho Ranee in the 
character of guardian of the infant, (2) tho binding 
nature of certain debts, antecedent to the bond. As 
regards the binding character of a debt as such, the 
text in tho Mitakshara has no direct bearing. As 
regards tho bond, tho Ranee was not a'co-owner or 
coparcener with tho infant; consequently, strictly 
speaking, the texts of the Mitakshara in Ohnp. 1, 

S. 1 did not apply to this case and their Lordships 
did not refer to these texts. It has however been 
observed by tho Judicial Committee in 59 I. A. 300 a 
at p. 308 that tho judgment in 6 M.I.A. 393 1 was 
founded apparently on these verses. In 59 1. A. 800, a 
the Rt. Ilon’blo Sir Dinshah Mulla in delivering . 
tho judgment of the Judicial Committee observed ; 

"Next it was argued that a business started by 
the father as manager, oven if new, must be regard- 
ed as ancestral. Their Lordships do not agree. It is 
in direct opposition to the ruling of the Board 
in Sanyasi Charan Man dal v. Krxshnadhan 
BanerjiM The judgmont’in that case proceeded 
on the broad ground that the manager of a joint 
family has no power to impose upon a minor member 

of tho family the risk and liability of a new busi- 

» • 

ness started by him. That, no doubt, was a Daya- 
bhaga case, hut there is no distinction in principle 
on this subject between a ease under tho Dayabhoga 
and one under tho Mitakshara. The power of the 
manager of a joint family governed by the Mita- 
kshara law to alienate immovable property belong- 

1 1. (’22) 9 A.I.R. 1922 P.C. 237 : 07 I. C. 124 ; 49 
1 . A . 108 : 49 Cal. 560 (P.C.). 
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i ing to the family is defined in verses 27 to 29, 
» Chap. 1 of the Mitakshara. The judgment of the 
Board in 6 M. I. A. 393, 1 relied on by the bank, 
was founded apparently on those verses. A new 
business, their Lordships think, is not within the 
purview of those verses. It does not make any 
difference that the manager starting the new busi- 
ness is the father. Their Lordships find that the 
balance of authority in India is in accordance with 
this view.” 

It may be pointed out that these observations 
were made while considering the validity or other- 
wise of a mortgage, a part of the consideration for 
this being an item of loan for a new business 
(theka business) started by the father. The minor 
members who were minors also at the date of the 
mortgage contested the claim. The necessity created 
by the new business was considered as not a neces- 
; sity contemplated by the verses. The question whe- 
0 ther a father can start a fresh business or not, of 
course, is not covered by any text. In Sanyasi 
Charon's case, 11 their Lordships of the Judicial 
Committee had before them the question how far a 
coparcener can bind an infant by starting a new 
business. But in neither case it has been decided 
what will be the position if the business be adopted 
(as in the present) as a family business and the 
minors even after attaining majority continue to 
enjoy the benefit of the same and claim it as their 
joint business. In my judgment in such a case its 
requirements will be the requirements of the family 
and will be covered by the verses. In 54 I. A. 21l!2 
at page 216 Sir John Wallis observed : 

‘‘Where there is a joint family business, the 
manager, as already pointed out, has authority to 
raise money not only for the payjnent of debt, but 
e also for the purpose of carrying on the business. 
The learned Judges of the High Court were of opi- 
nion that, as in this case the business had recently 
resulted in loss, the managing member was not 
justified in putting more money into it, and that in 
any case he should have raised money by mortgage 
instead of by sale. As regards the latter question, it is 
not clear that borrowing, probably at a high rate of 
interest, would have been more beneficial than sale. 
In any case this was a question for the manager to 
decide. It was equally a question for the manager 
whether it would be better to raise more money or 
to close down the business and it would, in their 
Lordships’ opinion, be unreasonable to require a 
lender or purchaser to go into questions of this 
, kind, as to which he would rarely be in a position 
• to form a sound opinion.” 

Yijnaneshwara explains the words 

d and thus : 

(■>) 

(\) ^ Rtj^rrari^g 

The expression explained by Yij- 

naneshwara as ^ (^ 5 * 3 ) qpiot i* e *» as re- 
quired for maintaining the family, has somewhat 
been extended by judicial interpretation so as to 

12. (’27) 14 A. I. R. 1927 P. C. 121 : 101 1.C. 373: 

8 Lah. 597 : 54 I. A. 211 (P. C.), Niamat Rai v. 

Dindayal. 


include the cases of ‘‘benefit of the estate” or 
‘‘benefit of the family.” The expression literally ® 
construed would bear this meaning. Literally, it 
may mean ‘‘for the sake of the family” and might 
have been used to limit the power to the cases of 
family requirements as distinguished from the * 
individual requirement of the head. The expression 
would embrace not only the case of immediate 
necessity but also of benefit. The present benefit is 
indeed a provision for future need. The Smriti text 
itself seems to be the product of an age when tho 
problem had already arisen of combining the free 
use of power and individual initiative with their 
control in the interests of the family — of giving 
scope and yet preventing the evil arising from any 
possible irresponsibility. If the power of disposal is 
withdrawn from the cases of self-requirement of 
the co-owner but is extended to the cases of family 
requirements, the chance of its irresponsible exer- 
cise is eliminated to a great extent. The entire verse f 
has now been taken to cover also the case of an 
expenditure for the family benefit. Thus, in 44 I. A. 
126 8 at page 128, Lord Shaw in delivering the judg- 
ment of the Judicial Committee, observed : 

‘‘The mortgagor was the defendant Bhup Singh. 

His sons and grandsons were also defendants. 
Under the Mitakshara law they are, as members of 
a joint family, coparceners in the ownership of the 
property over which the mortgage was granted. It 
is well to keep the general principle applicable to 
such a situation in mind. There have been so many 
decisions by Courts of law on the exception to the 
principle that the principle itself has been apt to 
be forgotten.” 

“Under the law of Mitakshara the joint family 
property owned, as stated by all the members of 
the family as coparceners, cannot be the subject of 
a gift, sale, or mortgage by one coparcener except ^ 
with the consent, express or implied, of all the 
other coparceners. Any deed of gift, sale, or mort- 
gage granted by one coparcener on his own account 
of or over the joint family property is invalid; the 
estate is wholly unaffected by it, and its entirety 
stands free of it. The rule of the Mitakahara is 
clear (C. 1, S. 1, Y. 27); even the father ‘is subject 
to the control of his sons and the rest in regard to 
the immovable estate, whether acquired by himself 
or inherited from his father or other predecessor, 
since it is ordained’; ‘though immovables or bipeds 
have been acquired by a man himself a gift or sale 
of them should not be made without convening all 
the sons’.” 

The law of the Mitakshara has, however, given 
to the father in his capacity of manager and head 
of the family certain powers with reference to the 
joint family property. The general principle in k 
regard to that matter is that he is at liberty to 
affect or to dispose of the joint property in respect 
of purposes denominated necessary purposes. The 
principle in regard to this is analogous to that of 
the power vested in the head of a religious endow- 
ment or math, or in the guardian of an infant 
family. In all of the cases where it can be estab- 
lished that the estate itself that is under adminis- 
tration demanded, or the family interests justified, 
the expenditure, then those entitled to the estate 
are bound by the transaction. It is not accurate to 
describe this as either inconsistent with or an ex- 
ception to the fundamental rule of the Mitakshara. 

For where estate or family necessity exists, that 
necessity rests upon the coparceners as a whole, 
and it is proper to imply a consent of all of them to 
that act of the one which such necessity has de- 
manded. 


A. I. R. 
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“This view is in no way novel. In Suraj Bunsi 
*** Koer v. Sheo Proshad Singh *3 Sir James Colvile 
said : “All are agreed that the alienation of any 
portion of the joint estate, without such express or 
# implied authority, may be impeached by the co- 
parceners, and that such an authority will be im- 
plied, at least in the case of minors, if it oan be 
shown that the alienation was made by the manag- 
ing member of the family for legitimate family 
purposes. It is not so clearly settled whether, in 
order to bind adult coparceners, their express con- 
sent is not required. But for the exception imme- 
diately to be noted, these two principles would 
cover the ground, and it would be clear that if the 
father of a family purported or presumed to mort- 
gage or sell the joint family estate the mortgage or 
sale would be entirely ineffectual.” 

It may only be noticed here that the limited 
power of disposal given to father is looked upon 
5 by Yijnaneshwara himself as an exception to the 
fundamental principles. In 44 I. A. 147, s Lord 
Atkinson observed : 

It is necessary in order to ascertain the sense in 
which such general and elastic terms as ‘necessity’ 
and ‘benefit of the estate’ were used in these autho- 
rities to examine the facts in reference to which the 
terms were used. In the first case a certain mort- 
gage executed by a Ranee in her character, as was 
found, of the guardian of her infant son and mana- 
ger of his estates was impeached. By it those estates 
were charged with the payment of a debt due by 
i he deceased father of the infant to the mortgagee 
and already secured upon the property, and also 
charged with the payment of a sum advanced by 
the mortgagee to be applied in payment of the 
arrears of revenue due to the Government in res- 
c P?Ct of these estates, and thus save them from 
sequestration. There was no suggestion that the 
debt of the infant’s father was contracted for ille- 
gal or immoral purposes. It was not disputed that 
according to Hindu law a son is bound to pay his 
father’s debts if not of that character and that the 
ancestral property descending to the son may be 
charged by him with payment of them. It is clear 
that no greater benefit could well be conferred upon 
an estate than to save ii from extinction by seques- 
tration; the payment of the arrears of revenue by 
t lie mortgagee was therefore in the nature of salvage 
expenditure. The case was not finally decided by 
the Board. It was sent back to the Court below for 
iurther inquiry on some of the many points raised; 
but to prevent a further miscarriage Knight Bruce 
f.-.d. thought it right to state the general principles 
to be applied to its final decision. His words so 
^ much relied upon run as follows : ‘The power of 
the manager for an infant heir to charge an estate 
not his own is under the Hindu law a limited and 
jua tiffed power. It can only he exercised rightly in 
a case of need or for the benefit of the estate. But 
• here, in the particular instance, the charge is one 
' hat, a prudent owner would make in order to bene- 
fit the estate, the bona fide lender is not affected bv 
the precedent mismanagement of tho estate. The 
actual pressure on the estate, the danger to be 
\erted, or Iho benefit to be conferred upon it in 
t 1 m' particular instance, is the thing to be regarded.’ 
He continues: ‘ Their Lordships think that the 
lender is bound lo inquire into the necessities for 
the loan, and to satisfy himself, as well as ho can, 
with reference to the parties with whom lie is 
i ealing, I hat the manager is acting in tho partieu- 
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lar instance for the benefit of the estate. But they 
think that, if he does so inquire and acts honestly, • 
the real existence of .an alleged sufficient and rea- 
sonably credited necessity is not a condition prece- 
dent to the validity of his charge and they do not 
think that under such oircumstances he is bound 
to see to the application of the money.” 

This was the case of sale of an idol’s property by 
its shebait and certainly the Mitakshara verses had 
no direct application. Referring to 2 I. A. 145* at 
p. 151, 4 I. A. 52® and 6 M.I.A. 3931 a t p# 423 Lord 
Atkinson observed : 

“So that the only specific point touching the pre- 
sent case actually decided in these three authorities 
was this, that a debuttar estate may be mortgaged 
to secure the repayment of money borrowed and 
applied to prevent its own extinction by sequestra- 
tion. No indication is to be found in any of them 
as to what is, in this connexion, the precise nature m 
of the things to be included under the description * 
‘benefit to the estate.’ It is impossible, their Lord- 
ships think, to give a precise definition of it appli- 
cable to all cases, and they do not attempt to do so. 
The preservation however of the estate from extinc- 
tion, the defence against hostile litigation affecting 
it, the protection of it or portions from injury or 
deterioration by inundation, these and such like 
things would obviously be benefits. The difficulty 
is to draw the line as to what are, in this con- 
nexion, to be taken as benefits and what not.” 

The three illustrations of benefit will be covered 
by the expression 3TTqrSfff^. In order to come within 
the other expression it may rightly be con- 

tended that the occasion need not be similar to any 
of those enumerated by the Judicial Committee in 
this case. It has been pointed out above that the 
expression 5^*37 3} can convey the meaning of ‘for 3 

the sake of kutumba.’ Yijnaneshwara himself how- 
ever took it to mean cRTlT^t ‘required for maintain- 
ing tho kutumba or members of the family’. All 
tho three expressions, 3TTqcERr%, and W?£f 

according to Vijnaneshwara, convey the sense of 
‘necessity.’ Father’s power of disposal for the bene- 
fit of tho estate” or the “benefit of the family” is 
an extension beyond what is conferred on him by 
the verse (Mitakshara, Chap. I, S. 1 paras. 27 to 
29). A new content has thus been poured into the 
old norm expressed by the verse and, with due de- 
ference, I would say, very justly. The conditions of 
modern life are not the same as in the days of 
Vrihaspati or Yijnaneshwara and with all these 
changes it is difficult to turn a deaf ear to voices 
unless they come from the tomb. The relevant 
propositions that may be said to have been now ^ 
established by tho judioial decisions may thus be 
summarised : (1) The power defined in Chap. 1,1 
S. 1, paras. 27, 28 and 29, of the Mitakshara is, 
now taken to bo the power of tho manager of a joint 
family governed by tho Mitakshara law to alienate 1 
immovable property belonging to the family. (2) The 
decision of the Judicial Committee in 6 M.I.A. 3931 
is founded on these verses: 59 I. A. 300- at p. 305. 

(3) Tho power conferred by the verses is wide enough 
to include the case of expenditure made 'in the 
interest and for the benefit’ of the joint family. The 
expression am^TT*} which means ‘for tho sake of 

the family,’ is wide enough to cover such cases of 
benefit . 

In the case before us the plaintiff mortgagee 
asserts that Sitaram Chowkhani as karta of the 
.joint family borrowed Rs. 25,000 from them ou the 
bond in suit in the interest and for thg benefit of 
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the joint family. The money borrowed was spent 
* for the requirements of the mortgaged tea garden 
admittedly belonging to the joint family, and the 
interests of the family justified the expenditure. It 
has been established in this case that the family 
was in need of money for the purpose of the tea 
garden and it is also the case of the defendant that 
money had to be borrowed for this purpose. But 
his case is that it was borrowed from another source 
(viz., from his cousins). The Court below could not 
accept this defence story and we too have felt same 
difficulty. 

G.N./R.K. Appeal dismissed. 

Hindu Law — ' 

(a) (’40) Mulla, Page 275, Pt. (q) and Page 276. 
(’38) Gour, Page 453, Pt. 6. 

(b) (’40) Mulla, Page 260, Pts. (q), (r) and (s). 

(’38) Gour, Page 486, Pt. 5 and Page 487, 

h Pt. 2. 

(c) (’40) Mulla, Page 277, S. 244. 

(’38) Gour, Page 516, S. 153. 

(d) (’40) Mulla, Page 10, Pts. (h) and (i). 

(’38) Gour, Page 49, Pt. 1. 

(e) (’40) Mulla, Page 237, Pts. (p) and (q). 

1*38) Gour, Page 747, Pt. 8. 

(f) (’40) Mulla, Page 292, S. 256 ; Page 356, 
S. 295. 

(’38) Gour, Page 499, Pt. 6 and Page 526, S. 159. 
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B. K. Mukherjea and Biswas JJ. 

Masrab Khan — Appellant 

v. 

^ Debnath Mali alias Abhu Mali and 

• others — Respondents. 

Appeal No. 258 of 1939, Decided on 11th August 
•1941, from appellate order of Sub- Judge, 3rd Court, 
Mymensingh, D/- 5th August 1939. 

1 (a) Civil P. C. (1908), S. 37 — ‘Includes’ — 
Meaning and effect explained.. 

The word ‘includes’ as used in S. 37, though it 
extends the meaning of the expression “Court 
which passed the decree” in one sense, does in 
another sense restrict it, and the effect of the word 
is to exclude, under the circumstances specified in 
•cl. (a) and cl. (b) of the section, the original Court 
. and substitute for it another Court which for pur- 
poses of the section is to be regarded as the only 
Court which passed the decree : View of Garth C. J. 
in 6 Cal. 513, Dissent. [P 322 C 2] 

(b) Civil P. C. (1908), S. 37 (b)— “Jurisdiction 
to execute it’’ — Meaning explained. 

The expression “jurisdiction to execute it” as 
used in S. 37 (b), Civil P. C., does mean and include 
the competency of the Court to entertain an appli- 
cation for execution of the decree. Even, if in the 
circumstances of a particular case a Court cannot 
effectively execute the decree, that would not mean 
that it has ceased to have jurisdiction to execute it. 
It still remains the competent Court for purposes of 
execution, though the decree-holder might have to 
apply for transmission of the decree to another 
Court for the purpose of obtaining the relief which 
lie wants : 6 Cal. 513, Del. on. [P 323 C 1) 

(c) Bengal, Agra and Assam Civil Courts Act 

(12 of 1887), S. 13 — Order under S. 13 (2) does 
not effect transfer of jurisdiction — S. 37, Civil 
P. C., does not apply. 4 • - * ■* 
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An order under S. 13 (2), Civil Courts Act, does 
not effect a transfer of jurisdiction. It merely dis- a 
tributes, as a matter of convenience and with refer- 
ence to certain local areas, the civil business amongst 
two or more Courts each of which has jurisdiction 
over the whole area. In such cases neither of the 
Courts would lose the jurisdiction which it acquired 
under S. 13 (1) of the Act and S. 37, Civil P. C., 
does not apply : 25 Cal. 315; 28 Cal. 238 and (’21)8 
A.I.R. 1921 Pat. 152, Del. on. [P 323 C 1, 2] 

(d) Bengal, Agra and Assam Civil Courts Act 
(12 of 1887), S. 13 (2) — Assignment of business 
under, is not transfer of business within S. 150, 
Civil P. C. 

An assignment of business under S. 13 (2), Bengal 
Agra and Assam Civil Courts Act, is not a transfer 
of business within the meaning of S. 150, Civil P. C: 
(’22) 9 A.I.R. 1922 Cal. 41 and (’38) 25 A.I.R. 1938 
Cal. 193, Del. on. [P 323 C 2] 

* (e) Limitation Act (1908), Art. 182 (5) — 
Subsequent to mortgage decree area of mort- 
gaged property assigned to another Court — 
Execution application filed in latter Court is not 
one made to proper Court and does not save 
limitation. 

Where subsequent to the passing of a mortgage 
decree, the area where the mortgaged property was 
situated was assigned to another Court under 
S. 13 (2), Bengal, Agra and Assam Courts Act, and 
the decree-holder filed an application for execution 
in the latter Court : 

Held that the first Court did not cease to have 
jurisdiction to execute the decree by reason of the 
order under S. 13 (2), Civil Courts Act, and the 
latter Court could not consequently be regarded as 
the Court which passed the decree within the . 
meaning of S. 37, Civil P. C. Nor could the decree- 9 
holder take advantage of S. 150, Civil P. C., as 
there was no transfer of business within meaning of 
that section. Therefore, it could not be said that 
the latter Court was competent to entertain the 
application for execution which was presented to it 
and the application filed in it not being to the pro- 
per Court would not save limitation : Case law 
referred. [P 323 C 2; P 324 C 1] 

Ramendra Chandra Roy and Chandra Nath 
Mookerjee — for Appellant. 

Birendra Kumar Dey — for Respondents. 

B. K. MUKHERJEA J. — This appeal is on 
behalf of the decree-holder and it is directed against 
an appellate order of the Subordinate Judge, third 
Court, Mymensingh, dated 5th August 1939, revers- 
ing the order of the Munsif, First Court, Kishore- 
ganj, made in a proceeding under S. 47, Civil P. C. h 
The material facts lie within a narrow compass and 
are not disputed. The appellant obtained a mortgage 
decree against the defendants- respondents in the 
Court of the First Munsif at Kishoreganj and the 
decree was made final on 7th December 1932. The 
first application for execution was made on 3rd 
December 1935 and it was filed in the Court of the 
Second Munsif at Kishoreganj and not in that of 
the First Munsif which passed the decree, the 
ground alleged being that subsequent to the passing 
of the decree the particular area where the mortgaged 
property was situated was assigned to the Munsif, 
Second Court, under S. 13 (2), Bengal Agra and 
Assam Civil Courts Act. This application was dis- 
missed for default on 10th December 1935 The 
present application for execution was presented in the 
Court of the First Munsif on 15th November 1938. 
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The whole controversy centres round the point as 
& to whether the first application for execution was 
an application made to the proper Court within the 
meaning of Art. 182, Cl. (5), Limitation Act. If it 
was, limitation would run from 10th December 1935 
when the final order was made in the proceeding, 
and the present application would be in time. If 
not, the application must be held to be time-barred. 
The trial Court decided this point in favour of the 
decree- holder . The lower appellate Court has de- 
cided against him. The sole point for our conside- 
ration in this appeal is whether the view taken by 
the lower appellate Court is right. To determine 
this point it is necessary first of all to turn to the 
reievant provisions of the Code of Civil Procedure. 
Under S. 38 of the Code, a decree can be executed 
by the Court which passed the decree or by the 
Court to which it is sent for execution. Section 37 
defines the expression ‘Court which passed a decree*. 
C and cl. (b) of that section lays down that the ex- 
pression shall be deemed to include “where the 
Court of first instance has ceased to exist or to have 
jurisdiction to execute it, the Court which, if the 
suit wherein the decree was passed was instituted 
at the time of making the application for the exe- 
cution of the decree, would have jurisdiction to try 
such suit.” 

The only other relevant provision is contained in 
S. 150, Civil P. C., which runs as follows : 

“Save as otherwise provided, where the business 
of any Court is transferred to any other Court, the 
Court to which the business is so transferred shall 
have the same powers and shall perform the same 
duties as those respectively conferred and imposed 
by or under this Code upon the Court from whioh 
the business was so transferred.” 


The decree- holder can succeed in saving lirnita- 
c tion in the present case, if he can make out either 
of two alternatives, namely that the Court of the 
Second Munsif of Kislioreganj was a Court which 
passed the decree within the meaning of S. 37 (b), 
Civil P. C., or that the business of the Court of the 
First Munsif was transferred to that of the Seoond 
Munsif as contemplated by S. 150 of the Code. So 
far as the first alternative is concerned, it is con- 
ceded by Mr. hoy who appears for the decree-holder 
that the Court of the First Munsif of Kislioreganj 
not only had not ceased to exist, but it was quite 
competent even now to entertain an application for 
execution of the decree which was passed by it. Ho 
contends, however, that as it could not sell the pro- 
perty which was no longer within its torritoriivl 
] m isd iction , it must la* deemed to have ceased to 
have jurisdiction to execute the docreo within tho 
, mining of S. 37 (b). Civil P. C., and as a mortgage 
- suit in respect of the same property would now 
lmvo to be instituted in the Court of tho Second 
Munsif, that Court must bo regarded as tho Court 

which passed the decree as contemplated by sec- 
tion 37 (b). 

M. r * Hoy’s contention in substance is that tho 
application for execution could be filed either in 
tho Court of the First Munsif or in that of tho 
Second Munsif, and in support of his contention ho 
relies upon certain decisions of our Court which are 
to be mu nd in G Cal. 5131 and 28 Cal. 238.3 l n G 
t-a! old, 1 there was a mortgage deereo passed bv 

, 0 °L tlie - ^ unsif at Manbazar on 5th Dccom- 

ber 187G. On 5tli December 1879, an application 

5si ■ 
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was made to the same Court which was then sitting ? 
at Burrabhazar for execution of the decree. In the $■ 
meantime the particular area in whioh the mort- 
gaged property was situated had been removed from 
the Munsif of Manbazar to the Munsif of Katra.. 
Objections were raised that the application for exe^ 
cution had not been made to the proper Court and 
that the execution creditor was bound to apply to* 
the Munsif of Katra within whose jurisdiction tho 
mortgaged property then was. This contention waa 
given effect to by both the Courts below, but thein 
decision was reversed on second appeal by a Divi- 
sion Bench of this Court, which held that th© 
application for execution was rightly made to the 
Court of the Munsif at Manbazar. The decision 
itself is of no assistance to Mr. Roy, for, it would 
only support the contention that the Court of the 
First Munsif of Kishoreganj was still the proper 
Court to which his client could apply for execution > 
of the decree. Mr. Roy, however, relies on certain / 
observations made by Garth C. J. in course of his ‘ 
judgment, which were to the effect that the Court * 
of the Munsif of Katra could also be regarded as & 
Court which passed the decree within the meaning 
of S. 649 of the old Civil Procedure Code, which 
corresponds to S. 37 of the present Code. In con- 
struing S. 649 (now S. 37), Civil P. C., the learned 
Chief Justice observed as follows : 

“This clause which explains the meaning of the 
expression ‘the Court which passed the decree’ does 
not exclude the Court which originally passed the 
decree, as being a Court to whioh the application 
should be made, but only includes another Court ; 
and I take the meaning of the clause to be this that 
when the Court which passed the decree had ceased 
to have jurisdiction to execute it, the application 
for execution may be made either to that Court, > 
although it had ceased to have jurisdiction to exe- tf’ 
cute the decree, or to the Court which, if the suit ' 
wherein the decree was passed were instituted at 
the time of making the application to execute it, 
would have jurisdiction to try the suit.” 

As it was not necessary to decide for purposes of 
that case os to whether the Katra Court was a com- 
petent Court to which the application for execution 
oould properly be made, these observations could 
rank only as obiter, though, coming from such a 
high authority, they are entitled to the greatest res- 
pect. It is pertinent, however, to point out that 
Field J., who sat with the learned Chief Justioe 
did not endorso that view of the law, and, on the 
other hand, expressly held in course of his judg- 
ment that the Court at Manbazar did not cease to 
have jurisdiction to execute the decree within tho 
meaning of S. 649 (now S. 37), Civil P. C., by rea- 
son of the alteration of the local limits of its juris- /* 
diction. Speaking for ourselves, wo find it somewhat 
difficult to accept tho interpretation which Garth 
C. J. put upon S. 649, Civil P. C. It seems to us, 
that the word ‘includes’ as used in the section, 
though it extends the meaning of the expression 
| Court which passed tho decree’ in one sense, does 
in another sense restrict it, and that tho effect of 
tho word is to exclude, under tho circumstances 
specified in cl. (a) and el. (b) of tho section, the 
original Court and substitute for it another Court 
which, for purposes of the section, is to bo regarded 
as the only Court whioh passed the decree. 

1 hus, when a decree is passed in exercise of appel- 
late jurisdiction as contemplated by cl. (a) of S. 37, 
it cannot be said that tho word ‘iuclude’ would not 
exclude the appellate Court which passed the decree 
and that both the original aud the appellate Courts 
are proper Courts for execution, to either of which 
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i an application for execution of the decree could be 
ei made. Similarly, to briDg a case within the pur- 
view of cl. (b) of the section, it is essential that the 
l Court which originally passed the decree has 
ceased to exist or to have jurisdiction to execute it, 
and then only can the other Court, which would be 
entitled to try the suit if it was then instituted, be 
regarded as the Court which passed the decree. The 
other Court is substituted for and not added to the 
original Court. If the original Court has ceased to 
exist, no question arises of applying to it for pur- 
poses of execution. If it still exists, but has ceased 
to have jurisdiction to execute the decree, it is a 
contradiction in terms to say that it still remains a 
competent Court for purposes of execution. We can- 
not imagine how an application for execution could 
be made to the original Court, if it had ceased to 
have jurisdiction to execute the decree. 

A distinction indeed has been drawn in some 
cases between executing a decree and entertaining 
an application for its execution (vide 35 C.W.N. 77 s ) 
and it has been said that even if the original Court 
cannot execute the decree in the sense that it can- 
not do it effectively by selling a property which is 
beyond its territorial jurisdiction, it can certainly 
entertain the application itself and then transmit 
the decree for execution to another Court. In our 
opinion, the expression ‘jurisdiction to execute it’ 
as used in S. 37 (b), Civil P. C., does mean and 
include the compentency of the Court to entertain 
an application for execution of the decree. Even, if 
in the circumstances of a particular case, a Court 
cannot effectively execute the decree, that would not 
mean that it has ceased to have jurisdiction to exe- 
cute it. It still remains the competent Court for 
purposes of execution, though the decree- holder 
might have to apply for transmission of the decree 

C to another Court for the purpose of obtaining the 
relief which he wants. This was the view taken by 

* Field J. in 6 Cal. 513, 1 and in that view we res- 
pectfully agree. 

But even assuming that the view taken by Garth 
C. J. is the proper view to take, it is well settled by 
decisions of this Court, including that in 28 Cal. 
238, 2 upon which Mr. Roy himself relies, that a 
case like this, where there was a mere redistribu- 
tion of civil business by the District Judge under 

S. 13 (2) of Act 12 of 1887, does not come within 
the purview of the rule enunciated by the learned 
Chief Justice. Under S. 13 (1), Bengal, Agra and 
Assam Civil Courts Act, it is the Local Govern- 
ment which can by notification in the official 
gazette fix and alter the local limits of the jurisdic- 

• tion of any civil Court under the Act. The local 
limits thus fixed by the Local Government deter- 

d mine the jurisdiction of the Courts. Cl. (2) of S. 13 
then provides that if the same local jurisdiction is 
i assigned to two or more Subordinate Judges or to 
two or more Munsifs, the District Judge may 
assign to each of them such civil business cogniza- 
ble by the Subordinate Judge or Munsif as the case 
may be as, subject to any general or special orders 
of the High Court, he thinks fit. 

An order under S. 13 (2), Civil Courts Act, does 
not effeot a transfer of jurisdiction. It merely dis- 
tributes, as a matter of convenience and with re- 
ference to certain local areas, the civil business 
amongst two or more Courts each of which has 
jurisdiction over the whole area. In such cases 
'neither of the Courts would lose the jurisdiction 

3. (’31) 18 A. I. R. 1931 Cal. 312 : 132 I. C. 149 : 

58 Cal. 832 : 52 C.L.J. 569 : 35 C.W.N. 77, Sree- 

nath Chakravarti v. Priyanath Bandopadhyay, 


which it acquired under S. 13 (1) of the Act. This< 
was the view taken by Sir Francis Maclean C. J.| e 
and Banerjee J. in 25 Cal. 315, 1 which was follow- 
ed by another Division Bench in 28 Cal. 238. 3 The ' 
same view was accepted by the Patna High Court 
in 6 P.L.J. 304. 6 

In the present case, it is not disputed that the re- 
distribution of local areas was made by the District 
Judge of Mymensingh under S. 13 (2), Civil Courts 
Act. This was only an arrangement for distribu- 
tion of civil business in that particular sub-divi- 
sion. It cannot and has not disturbed or in any 
way curtailed the jurisdiction of the First Munsif 
of Kishoreganj over the entire area as determined 
by the Local Government under S. 13 (1), Civil 
Courts Act. It may be contended that the Court of 
the Second Munsif, also having jurisdiction over 
the same local area could entertain an application 
for execution of the decree. The answer is given by 
Banerjee J. in 25 Cal. 315. 4 The competency of the / 
Second Munsif was not affected by the order under 
S. 13 (2), Civil Courts Act, but it was affected by - 1 
S. 38, Civil P. C., which lays down that a decree 
could be executed only by the Court which passed it 
or the Court to which it was sent for execution. 

It is not necessary to say anything further with 
reference to the case in 28 Cal. 238 3 which was re- 
lied on by Mr. Roy. That case followed the opinion 
of Garth C. J. in 6 Cal 513, 1 but expressly laid 
down that S. 649 (now S. 37), Civil P. C., would 
not apply when there was no transfer of jurisdic- 
tion under S. 13 (1), Civil Courts Act, but only a re- 
distribution of business under cl. (2) of S. 13 of the 
Act, This decision, therefore, far from supporting 
the contention of Mr. Roy is decidedly against him. 

Our conclusion, therefore, is that the Munsif, First 
Court of Kishoregaoj did not cease to have jurisdic- 
tion to execute the decree by reason of the order of g 
the District Judge under S.13 (2), Civil Courts Act, 
and the Court of the Second Munsif could not con- 
sequently be regarded as the Court which passed 
the decree within the meaning of that section. 

The other point that requires consideration is as 
to whether the decree-holder can invoke the provi- 
sions of S. 150, Civil P. C., in his favour. Here 
also, we think that our answer must be in the nega- 
tive. It was held by Chatterjee and Chotzner J.T. 
in 26 C.W.N. 216, 8 which was followed later on in 
42 C.W.N. 167, 7 that an assignment of business 
under S. 13 (2), Bengal, Agra and Assam Civil 
Courts Act, is not a transfer of business within the 
meaning of S. 150, Civil P. C. In our opinion, this 
view is right. The effect of the order made by the 
District Judge in this case under S. 13 (2), Civil 
Courts Act, would be nothing else than that all 
business arising from a particular area subsequent /j 
to the order of the District Judge would have to be 
done by the Second Munsif and not by the First 
Munsif. There is nothing to show that the decree 
passed by the First Munsif or the execution thereof 
was transferred to the second Munsif. It is not also 
a case where on the removal of a particular Court 

4. (’98) 25 Cal. 315, Kalipada Mukherji v. Dina- 
nath. 

5. (’21) 8 A.I.R. 1921 Pat. 152 : 62 I.C. 487 ; 6 
Pat.L.J. 304 : 2 P.L.T. 374, Jagannath Prosad 
Singh v. Sheonandan Sahay. 

6. (’22) 9 A.I.R. 1922 Cal. 41 : 70 I.C. 210 : 26 
C.W.N. 216, Md. Kazem Ali v. Niamuddin 
Ahamed. 

7. (’38) 25 A.I.R. 1938 Cal. 193 : 175 I.C. 204 : 42 
C.W.N. 167, Jitendra Nath Pal v. Birendra 
Kishore Roy. 
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all the pending cases were transferred to another 
Court. In these circumstances, we think that the 
decree-holder cannot have the advantage of S. 150, 
Civil P. C., and it cannot be said that the Court 
of the Second Musif was competent to entertain the 
application for execution which was presented to it 
in December 1935. The result, therefore, is that we 
affirm the decision of the lower appellate Court and 
dismiss the appeal. There will be no order as to 
costs in this appeal. 

• BISWAS J. — I agree. 


K.S./R.K. 


Appeal dismissed. 


p. £. 

(a) (’*40) Chitaley, S. 37, N. 2, Pt. 2. 

(b) (’40) Chitaley, S. 37, N. 5, Pt. 7. 

(’41) Mulla, Page 161, Pt. (u). 

(c) (’40) Chitaley, S. 37, N. 5 Pt. 4. 

(•41) Mulla, Page 161, Pt. (e). 

b (d) (’40) Chitaley, S. 150, N. 2, Pt. 9. 

(’41) Mulla, Page 475, Pt. (t). 

Limitation Act — 

(e) (’42) Chitaley, Art. 182, N. 91, Pts. 2 and 3, 
(’38) Rustomji, Page 1830, Pt. 1. 
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Sen J. 

Nabakumar Singli Dliudhuria and 

another 

v. 

Maharaja Jogindra Nath Boy . 

Application in Suit No. 1 of 1935, Decided on 
12th August 1941. 

(a) Bengal Money-lenders Act (10 of 1940), 
c S. 2 (22) — “Suit to which this Act applies,’* 

explained. 

When a decree has been passed in a suit for the 
recovery of money (not being a mortgage suit) and 
the decree is not appealed from, the suit is finally 
disposed of and it can no longer bo said to be pend- 
ing even though the decree be not satisfied. Such 
a suit is therefore not a suit to which the Bengal 
Money-lenders Act applies : (’42) 29 A. I. It. 1942 
Cal. 121, Disting. [P 324 C 2) 

(b) Civil P. C. (1908), S. 47 — Application for 
reopening decree under Money-lenders Act is 
not one under S. 47. 

An application for the reopening of a decree 
which has been passed and for tho passing of a 
new decree giving the petitioner such relief under 
the Bengal Money-lenders Act as ho is entitled to 
j get has nothing to do with an application under 
►S. 17 and therefore tho provisions of that section 
cannot ho called in aid for tho purpose of convert- 
ing that proceeding into a suit. [P 325 C 1] 

(c) Bengal Money-lenders Act (10 of 1940), 
S. 36 — Scope. 

An application for review can only bo entertained 
in a suit to which the Act applies. [P 325 C 1] 

S. N. Banner ji (Sr.) — for Applicant. 

B. S. Baclunrat — for Respondent. 

ORDER This is an application by tho judg- 

ment-debtor for relief under tho Bengal Money- 
lenders Act. On l.'ttli July 1928, tho petitioner 
borrowed a sum of Rs. 30,000 from the respondents. 
Interest on the loan was 15 per cent, per annum 
with \early rests. On 28th July 1928, lie borrowed 
another sum of Rs. 20,000 from the same respon- 
dents at t he same rate of interest. Thereafter tho 


amounts due on these two loans were consolidated 
and a hatchitta was executed for Rs. 57,375 on 24th ^ 
June 1930. Interest on the hatchitta was 15 per 
cent, per annum. From time to time, the hatchitta 
was renewed for progressively larger sums which 
represented the principal and accrued interest. On 
2nd January 1935, the respondents instituted a suit 
for the recovery of Rs. 1,05,530-8-0 against the 
petitioner and on 16th August 1935 a consent de- 
cree was passed for the aforesaid sum, the decree 
hearing interest at 9 per cent, per annum. It was 
provided that the decretal amount would be paid 
in instalments and certain properties outside the 
jurisdiction of this Court were charged for the pay- 
ment of the decretal amount. The petitioner points 
out that under the aforesaid decree the petitioner 
was made liable to pay more than twice the amount 
of the principal advanced and he claims to be reliev- 
ed from the payment of any sum in excess of twice 
the principal of the original loan. / 

The respondents object that this application is 
not maintainable in as much as the suit in which 
this application has been made is not a suit to 
whioh this Act applies. The phrase “suit to which 
this Act applies” has been defined in S. 2 sub-sec- 
tion (22), Bengal Money-lenders Act, as “any suit 
or proceeding instituted or filed on or after the 1st 
day of January 1939, or pending on that date and 
includes a proceeding in execution.” In my opinion 
the suit in which this decree has been passed is not 
a suit to which the Bengal Money-lenders Act 
applies, because it is not a suit whioh was filed on 
or after the 1st day of January 1939 or whioh was 
pending on that date and because there are at pre- 
sent no proceedings in execution of the decree passed 
in the suit. Mr. S. N. Banerjee on behalf of the 
petitioner argued that so long as the decree remains 
unsatisfied the suit must be considered as pending. (7 
and he referred me to the case in 45 C. W. N. 859, 1 
where Edgley J., held that a mortgage suit in 
which a final decree has been passed must bo con- 
sidered to be a pending suit until the final decree 
lias been fully satisfied. With great respect to tho 
learned Judge I am unable to accept this view. In 
any case tho present suit is not a mortgage suit. It 
is a suit for the recovery of money and in my opi- 
nion when a decree has been passed in such a suit 
and the decree is not appealed from the suit is 
finally disposed of and it can no longer be said to be 
ponding even though the deoree be not satisfied. 
This suit is therefore not a suit to which the Ben- 
gal Money-lenders Act applies. Now the relief • 
prayed for can be granted to tho petitioner only 
under S. 36, Bengal Money-lenders Act. That sec- 
tion says that relief can he granted in any suit to 
whioh the Act applies or in any suit brought by a 7* 
borrower for relief under tho section. I havo*nlready 
hold that this is not a suit to whioh the Act ap- 
plies. That beiug so, tho petitioner can got relief 
only by way of a suit. In tho present ease there is 
no such suit, there is merely an application. 

Mr. Banerjee on behalf of the petitioner suggests 
that this application should be treated not as one 
under tho Bengal Money-lenders Act hut as an 
application under S. 47, Civil P. C., and he says 
that once tho application is treated as such there is 
no difficulty in tho way of the Court dealing with 
the application ns a suit. It is quite true that 
under S. 47, Civil P. C., the Court may, subject to 
any objection as to limitation or jurisdiction, treat 

1. (M2) 29 A.I.R. 194*2 Cal. 121 : I. L. R. (1941) *3 
Cal 181 : 45 C. W. N. 859, Suresh Chandra 
Mukherjee v. Lai Mohan Chatterjee, 
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a proceeding under S. 47 as a suit. But I am unable 
to appreciate how this application can be held to be 
one under S. 47, Civil P. C. That section deals 
with questions relating to the execution, discharge 
or satisfaction of a decree. The present application 
is not one which relates to these matters, it is an 
application for the re-opening of a decree which has 
been passed and for the passing of a new decree giv- 
ing the petitioner such relief under the Bengal 
Money-lenders Act as he is entitled to get. It has in 
my opinion nothing to do with an application under 
S. 47, Civil P. C., and therefore the provisions of 
that section cannot be called in aid for the purpose 
of converting this proceeding into a suit. I hold 
that the application is not maintainable and that 
it must accordingly be dismissed with costs. Learned 
Counsel on behalf of the respondents contended 
that apart from the defect of procedure the applica- 
tion should also be dismissed on the merits. I 
$ express no opinion regarding the merits of the ap- 
plication. The petitioner also filed a memorandum 
of review for greater safety. The application for 
review is dismissed on the same ground that such 
an application can only be entertained in a suit to 
which the Act applies. There will be no separate 
costs awarded for that application. 

R.K. Application dismissed. 


C. P. C. — - 

(b) (’40) Chitaley, S. 47, N. 82. 

(’41) Mulla, Page 177, Note : “ Sub-section (2) : 
Court may treat suit as an application.” 
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SPECIAL BENCH 

Derbyshire C. J., Ameer Ali and 
0 Nasim Ali JJ. 

Noor Jelian Begum — Appellant 

v. 

Eugene Tiscenko — Respondent. • 

Appeal from the original decree No. 12 of 1941, 
Decided on 19th December 1941. 


c • (a) Divorce Act (1869), Ss. 2 and 7 — 
Divorce — Jurisdiction — Parties must seek 
relief in Courts of country in which they are 
domiciled — Parties of foreign domicile- — Courts 
in India have no jurisdiction — Husband resid- 
ing in Britain held could not be said to have 
submitted to jurisdiction of Calcutta High Court 
— Even if he had done so, it could not affect 
Court’s jurisdiction. (Per Special Bench). 

According to international law, the domicil for 
the time being of the married pair affords the only 
true test of jurisdiction to dissolve their marriage. 
The only fair and satisfactory rule to adopt in the 
^natter of jurisdiction is to insist upon parties in 
all cases referring their matrimonial differences to 
the Court of the country in which they are domicil- 
ed'. Consequently, a person in India with a foreign 
domicile wishing to obtain dissolution of his 
marriage must seek the appropriate relief in the 
Court of the country in which he is domiciled. The 
Courts in India have no jurisdiction : 1895 A.C. 
517, Bel. on. [ p 327 c 

A was born in Poland. She married B , a Russian 
subject, in Berlin according to Civil rights. A sub- 
sequently came to India, embraced the Mahomedan 
faith, cabled to B who was in Britain to accept 
Islam and on his refusal to do so instituted a suit 
for the dissolution of her marriage at Calcutta 


where she had been residing since her coming to 
India. Notice of the suit was served on B in 6 
Britain, who acknowledged the receipt of the plaint 
and stated that he would put forward no defence. 
He did not enter appearance in suit nor took any 
steps in the proceedings : 

Htld that as B had never been domiciled in 
India and A on her marriage acquired her hus- 
band’s domicile, the parties were not domiciled in 
India and therefore the Court had no jurisdiction 
to entertain the suit either in respect of dissolution 
of marriage or a declaration that the marriage 
status of the parties had been changed. [P 327 C 2] 


Held further that B could not be said to have 
submitted to the jurisdiction of the Court and even 
if he had done so it would not have availed A, as 
jurisdiction in matters of divorce was not affected 
by consent : 1909 L.R.P. 123, Bel. on. [P 327 C 2] 

(b) Specific Relief Act (1877), S. 42 — Scope ^ 
— Words “legal character” include status of 
person — Suit for declaration that plaintiff’s 
marriage with defendant is dissolved by her 
conversion to Islam is maintainable under 
S. 42 — Court’s power to grant declaration is 
discretionary and will be used with caution — ■ 

If declaration is sufficient to end dispute be- 
tween parties Court should grant it — Cases 
where declaration may be made in matters of 
divorce stated — Plaintiff, seeking declaration 
of dissolution of her marriage, not domiciled 
in India — Defendant husband non-resident 
foreigner not submitting to Indian Court’s 
jurisdiction — Declaration held would not end 
dispute between parties and hence should not 
be granted (Per Nasim Ali J .). 

The words “legal character” in S. 42 are wide 7 
enough to include the status of a person. In order 
to entitle the plaintiff to bring a suit under S. 42 it 
is not necessary that the defendant should actually 
deny the plaintiff’s legal character. If the defendant 
is interested to deny the plaintiff’s legal character 
plaintiff may come to Court for a declaration that 
he or she is entitled to the legal character. If 
the claim which may be set up by the defendant 
is a hindrance to the plaintiff in the exercise of his 
or her rights or will expose him or her to liability 
if he or she disregard it he or she may come to 
Court for a declaraion that the claim which may bo 
so set up by the defendant is not well founded. 
Consequently, a suit for a declaration that the 
plaintiff’s marriage with the defendant was dis- 
solved on her conversion to Islam is maintainable 
under S. 42. The power of the Court however to 
make the declaration is discretionary and will be h 
used with caution. If the declaration sought for is 
useful and is sufficient to put a stop to the dispute 
between the parties the Court should make the 
declaration. CP 323 ^ 2 ] 


When the jurisdiction of the Court is exercised 
according to the rules of international law its 
decree should be respected by the tribunals of every 
civilised country. In such a case the decree is use- 
ful and will put a stop to the dispute between the 
parties : 1895 A.C. 517, Bel. on. [P 329 C 2] 


Where the Court of a country in which the 
spouses are domiciled is bound by the municipal 
law of that country to acknowledge the validity of 
divorce good according to the religious law of the 
person concerned it is bound to make a declaration 
that the marriage has been dissolved : 1924 A.C. 
1007. Rel. on. L 1 * 32 J U Z J 
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There is no statute law by which the Courts in 
India are bound to acknowledge the validity of 
divorce according to the religious law of the plain- 
tiff in a suit who is not domiciled in India. 




[P 329 C 2] 

Consequently, where the plaintiff in a suit for 
declaration of dissolution of her marriage is not 
domiciled in India and the defendant husband is a 
non-resident foreigner and has not in any way sub- 
mitted himself to the jurisdiction of the Court in 
India, the declaration sought for will not put a stop 
to the dispute between the parties and therefore it 
is not a fit case in which the Court in its discretion 
should grant the declaration sought for under 
section 42. [p 330 C 1] 

. Divorce — Rule of personal law in India 
is not vitiated because it is inconsistent with 
English conception of marriage — There is no 
b one personal law, laVv of domicile or territorial 
law in India — Hence principle of monogamous 
marriage cannot be introduced in India to 
vitiate personal law as being opposed to public 
policy (Per Ameer Ali J.). 

Any rule of personal law in India is not vitiated 
because it is inconsistent with the English le^al 
conception of marriage for purposes of divorce. °It 
would be incorrect to say that there is no cause for 
divorce according to Moslem law, because Moslem law 
recognises as marriages unions which are not mar- 
riages according to Probate and Divorce Division in 
England. The principle of monogamous marriage 
cannot bo introduced into India for the purpose of 
vitiating any rule of personal law— Hindu, Maho- 
metan, Buddhist, as being inconsistent with public 
I policy. The policy of the British has been to leave 
the personal law of each community intact. Hence 
C there is hardly a territorial law, or law of domicil 
in India, and therefore having no one personal law 
or law of the domicil or territorial law, there can 
be no one public policy or one good conscience. 

[P 328 C 2] 

(d) Divorce — Jurisdiction — Principle that 
Courts in India have no jurisdiction in matri- 
monial matters where parties are not domiciled 
in India— Scope (Obiter, Per Ameer Ali J.). 


- ■f* 1 ® P nn ciplo that the Courts in India havo no 
jurisdiction in matrimonial matters when the par- 
ties are not domiciled in India does not affect the 
jurisdiction of the High Court in the ordinary case 

- a case not of status — where a part of cause of 
action has arisen within the jurisdiction and leave 
has been granted. Nor docs it affect the general 
power of the High Court to grant declarations of a 
matrimonial character in cases of non-Christian 
marriages : 1924 A. C. 1007, E.rpl. and approved. 

rp q ji 

(e) Divorce _ Jurisdiction — Cause of action 
and jurisdiction are distinct — English Courts 
recognize foreign Court’s decree with juris- 
diction on grourd not recognised by English 
law — They also recognise as good for India 
lvorce granted in India without jurisdiction 

Z°erAH J°). P ri " ci P>« (OM». Vet 

1 ho question of cause or ground for divorce must 
be d^t.ngu.shcd from the question of jurisdiction. 
J lie English Courts recognise a decree of a foreign 
uit, with jurisdiction, made upon a ground not 
lecognised by English law. Tho English Court 
might recognise as good for India a divorce granted 
in India without jurisdiction according to English 
principles, hut where the Indian Courts have as- 
buiucu j uri su ict ion # ^p *{*>0 q 


S. N . Banerjee and M. N. Ghose — 

„ for Appellant. 

S. M, Bose, J . A. Clough and S. K. Das 

for Respondent. 

o. M. Bose , amicus cur ice. 

DERBYSHIRE C. J. — This is an appeal 
against the judgment of Edgley J., dated 3rd Janu- 
ary 1941* dismissing the plaintiff’s suit. The plain- 
tiff asked for a declaration that her marriage with 
the defendant stands dissolved, alternatively a 
decree of dissolution of her marriage. The plaintiff- 
appellant, who sues as Noor Jehan Begum, was born 
in Poland. She married the defendant-respondent 
Eugene Tiscenko, a Russian subject (at present said 
to be residing at Edinburgh in Great Britain) on 
20th May 1931, in Berlin according to civil rites. 
The parties lived together at various places in 
Europe until June 1938 and had one son Oleg. Tho 
plaintiff and the defendant last resided together in k 
Rome from which place the plaintiff came to Cal- F ! 
cutta while the defendant went to Edinburgh to 
qualify himself for a British Medical Degree. The 
plaintiff arrived in Calcutta on or about 1st Sep- 
tember 1938 where she has resided ever since; the 
defendant has not joined her. The plaintiff states 
that her husband, the defendant, lias not main- 
tained her or her son since their arrival in India 
and that she lias been living partly on her own 
earnings and partly on help received from her 
mother. The plaintiff further states that her mar- 
i ied life with the defendant has been unhappy, and 
finding whilst in Calcutta, relief and solace in the 
teachings of Islam on 27th June 1940, of her own 
free will and after due deliberation, embraced the 
Islamic faith and took the name of Noor Jehan. 
The conversion took place at the Nakoda Mosque at - 
No. 19, Chowringhee Road in Calcutta. Upon her ‘ 
conversion, the plaintiff states that she sent a cable 9 ' 
to her husband on 28th June 1940 informing him 
of her conversion to Islam and requested him also 
to accept the Islamic faith. The telegram reads aa 
follows ; 

“To 

Tiscenko, 

24, Montepelier Park, Edinburgh. 

Have become Mohamedan. Call upon you becomo 
Mohamedan. 'Wire consont or refusal 19, Chow- 
ringhee Calcutta. 

From Tiscenko.** 

On 2nd July 1940 a telegraphic message from tho 
defendant was delivered to the plaintiff nt her place 
of residence in Calcutta which runs as follows ; 

“My religious convictions unshakablo. I refuse 
absolutely change my faith as you have done. Oleg 
must remain Greek Orthodox. v - 

Tiscenko.** fr' 

The plaintiff brought the present proceedings on 
5th August 1910 ; the plaint was served by post on i 
the defendant in Edinburgh. In reply to tlio ser- 
vice tho defendant wrote the following letter to tho 
plaintiff : 

“24, Montepelier Fark, 
Edinburgh 10 
19-9-40. 

Dear Vera, 

I received the papers and was amazed on reading 
their contents. 1 hope you fully realise how much 
you have asked of me. The future will prove who- 
thor you do or not. 

For your sake and Oleg’s I have acknowledged 
the receipt of the Writ and shall put forward no 
defence but 1 shall be glad to have your immediate 
ns sura nee regarding costs. In this* I trust you to 

{.•See (’ll) 28 A.I.R. 1911 Cal. 582.] 
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fulfil your promise. I still hold all your cor res- 
^ pondence. 

Yours sincerely, 

E. Tiscenko.” 


The suit first appeared in the undefended list 
and the learned Judge on 13th December 1940 pro- 
nounced a decree in her favour in Court, but the 
same day before the decree was drawn up and 
-signed withdrew it on a further consideration of 
-the matter. The matter then came on for further 
hearing on 20th December 1940 when at the Judge’s 
request Mr. S. M. Bose, a former standing counsel 
appeared as amicus curise. After taking further 
evidence and hearing counsel for the plaintifi, and 
Mr. Bose, the learned Judge dismissed the plain- 
tiff’s suit. From that decision she now appeals. In 
these proceedings, Mr. S. M. Bose has again appeared 
as amicus curiae at the request of the Court, and 
T the Court is deeply indebted to him for his assis- 
tance. The learned Judge has accepted the plain- 
tiff’s bona fides in the matter of conversion. Having 
regard to the legal view I take of our jurisdiction 
in this case I make no comment on this finding, 
■nor on the actions of the plaintiff since 27th June. 
TThe proceedings are not brought under Cl. 35 of the 
Letters Patent since the plaintiff does not profess 
■the Christian religion. They apparently have been 
brought under Cl. 12 of the Letters Patent, that is 
cto say in the exercise of the Court’s ordinary civil 
jurisdiction. The first question is : Has the Court 
jurisdiction to grant the relief the plaintiff seeks ? 
•She is seeking relief either by way of a declaration 
■that her marriage with the defendant stands dis- 
solved or in the alternative a decree for dissolution 
of her marriage. She also seeks the custody of her 
child. In (1895) A. C. 517, 1 an Englishman born 
and domiciled in England but living and working 
t c in Ceylon sought a dissolution of his marriage in a 
Court in Ceylon on the ground of the adultery of 
{his wife. The wife contested the jurisdiction of the 
Court to entertain the proceedings. Eventually the 
matter came before the Privy Council. Lord Watson 
gave the judgment of the Board, and after review- 
ing all the then authorities and the pronouncement 
of several writers of authority on Private Interna- 
tional law concluded with these words : 

‘‘Their Lordships have in these circumstances, 
and upon these considerations, come to the conclu- 
sion that, according to international law, the domicil 
for the time being of the married pair affords the 
only true test of jurisdiction to dissolve their mar- 
riage. They conour, without reservation, in the views 
(expressed by Lord Penzance in (1872)2 P. &D. 442 2 
which were obviously meant to refer, not to ques- 
tions arising in regard to the mutual rights of mar- 
r jed persons, but to jurisdiction in the matter of 
divorce : ‘It is the strong inclination of my own 
jopinion that the only fair and satisfactory rule to 
'adopt on this matter of jurisdiction is to insist 
upon the parties in all cases referring their matri- 
monial differences to the Courts of the country 
in which they are domiciled. Different commu- 
nities have different views and laws respecting 
matrimonial obligations, and a different estimate of 
the causes which should justify divorce. It is both 
just and reasonable therefore that the differences of 
married people should be adjusted in accordance 
with the laws of the community to which they be- 
long, and dealt with by the tribunals which alone 


5. (1895) 1895 A.C. 517 : 64 L.J.P.C. 97 : 7w L. T. 

873 : 11 R. 527, Le Mesurier v. Le Mesurier. 

2. (1872) 2 P. & D. 442 : 27 L.T. 351, Wilson v. 

Wilson. 


can administer those laws. An honest adherence to 
this principle, moreover, will preclude the scandal ® 
which arises when a man and woman are held to 
be man and wife in one country and strangers in 
another’.” 

In my opinion, this Court can do no other than 
exercise its jurisdiction in accordance with the 
principles so laid down. The wife’s domicil is that 
of her husband. What the husband’s domicil in 
this case is, is very difficult to say. He appears to 
have been born in a part of Russia which probably 
was included in Poland after the War of 1914-18 ; 
was married in Germany; obtained a passport at 
Nancy in France; and lived in Rome until he went 
to Edinburgh in June 1938 with the intention of 
qualifying there in medicine, his wife coming to 
India. His wife says he intended to join her in India. 

As he contemplated taking a British medical degree 
it may be that he intended settling in some part of 
the British Empire, but at the time of these pro- / 
ceedings he was in Edinburgh and, as far as one 
can gather, has never been nearer India than Rome 
a matter of some six thousand miles away. Again 
the defendant is not within the jurisdiction of this 
Court and never has been. Beyond acknowledging 
the receipt of the plaint to the Sheriff and writing 
the letter of 19th September 1940, to his wife, the 
defendant has had no contact with Calcutta or 
dealings here. He has not entered appearance in 
this suit or taken any steps in these proceedings. I 
am unable to draw the inference that the defen- 
dant has submitted to the jurisdiction of this Court. 
Even if he had done so, it would not have availed 
the plaintiff because as Cozens-Hardy, M. R., said 
in (1909) L. R. P. 123 s at p. 131 : “The jurisdic- 
tion in matters of divorce is not affected by con- 
sent.” Wherever Eugene Tiscenko, the plaintiff’s 
husband is domiciled he is not domiciled in India, 3 
and never has been. As the plaintiff’s domicile is 
that of her husband’s she is not domiciled in India. 

As the parties are not domiciled in India, it is 
clear that we cannot entertain this suit either in 
respect of dissolution of marriage or a declaration 
•that the marriage status of the parties has been 
changed. I therefore agree with the learned Judge 
that this Court has no jurisdiction to entertain 
these proceedings. Had I thought that the question 
of jurisdiction was open to some doubt I should 
have been prepared to deal with the rest of the 
judgment appealed from; but in my view there is no 
doubt that we have no jurisdiction in this matter. 
The rest of the judgment appealed from deals with 
certain matters upon which my learned brothers 
and I myself experienced some difficulties and 
doubts in places, and must be regarded as obiter 
dicta. This appeal must be dismissed. No order as h 
to costs. 

AMEER ALI J With regard to the first part 

of the case based on matrimonial jurisdiction as 
such dealt with in the learned Judges judgment 
from pages 26 to 31 no question arises, nor has this 
part of the judgment been assailed. With regard to 
the second and main part of the case dealt with in 
the rest of the judgment, that is, the claim to a 
declaration as to status, I agree with my Lord the 
Chief Justice’s view as to jurisdiction, i.e., that a 
Court has no jurisdiction under S. 42, Specific 
Relief Act, or, generally under Cl. 12 of the Charter 
to grant a declaration of the nature sought against 
this defendant. I agree further with the reasons 

3 . (1909) L.R.P. 123: 78 L.J.P. 62: 100 L.T. 557: 

73 J.P. 193 : 53 S.J. 265 : 25 T.L.R. 291, Harn- 
man v. Harriman, 
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stated by my Lord, namely, that this is, in effect, 
a though not in form, a decree dissolving marriage. 
One cannot declare the plaintiff’s status without 
declaring the defendant’s status and thus affecting 
the matrimonial relationship between the parties. 
The English Courts do not grant or recognise di- 
vorces where there is no domicil of the parties or, 
at any rate, of the husband. This convention is 
based upon a principle of quasi international law 
based on mutual toleration. The inference to be 
drawn from the decided cases relating to such 
declarations in India and the rulings of the Privy 
Council including 1924 A. C. 1007, 4 is that the 
same rule should be followed. The inference is 
negative; but in each of these cases the parties were 

^i° m A C1 eC * an ^ res hlent within the jurisdiction of 
the Courts. 

I desire, however, to make the following reserva- 
tions : (1) This decision does not affect the jurisdic- 
v tion of this Court in the ordinary case — a case not 
of status «— where a part of the cause of action 
arises within the jurisdiction and leave has been 
granted. (2) I desire to reserve the general power of 
this Court to grant declarations of a matrimonial 
character in cases of non-Christian marriages (3) I 
desire to distinguish the question of cause or ground 
for divorce from the question of jurisdiction. The 
English Courts do appear to recognize a decree of a 
foreign Court, with jurisdiction, made upon a 
ground not recognized by English law. (4) Lastly 
it appears that the English Court might recognize 
as good for India a divorce granted in India, with- 
out jurisdiction according to English principles, but 
where the Indian Courts have assumed jurisdiction. 
Those questions do not arise having regard to the 
fact that in this particular case the parties are 
domiciled without British India, and the defendant 
is non-resident. In these circumstances, I agree 
with my Lord the Chief Justice, that in this un- 
usual case, jurisdiction, and if not jurisdiction, 
discretion is an answer to the plaintiff’s suit. It is 
therefore not necessary for this Court on appeal to 
discuss the several questions of substantive law on 
) v ‘ ,c 1 , the learned Judge, having invited argument,* 
ieit it his duty to rule. On the other hand, as one 
of the learned Judgo’s colleagues on the original 
side, who may at, any time have to deal with the 
normal case and to whom the learned Judge’s judg- 
ment will no doubt he cited, it is I think proper 
that, while expressing my appreciation of a state- 
ment of the law both exhaustive and elaborate, I 
should indicate the points on which I differ With 
regard to jurisdiction, that is jurisdiction apart 
from divorce jurisdiction, the learned Judge’s rul- 
ing is at p. 35, line 38. It appears to me to involve 
* pou ; ts of substantive) law, e. g., the portion of the 
sentence and does not depend in any way upon 
the personal law of hor religion,” that being a 
nm ter of cause” rather than jurisdiction. Never- 
theless, so far as it is a ruling on jurisdiction based 
on absence of domicil and residence, I agree with it. 

The threo points of substantive law relied upon by 
the learned Judge are as follows: (I) The attraction 
or incidence of Moslem personal law to Moslems ; 
U) a point of Moslem procedure which becomes a 
point of substantive law; and lastly (3) obsolescence 
of Moslem personal law. With regard to the first 
point dealt with at pp. 33 and 34 the learned Judge 
has luled that the domicile of the plaintiff prevents 
lid urqmniijr, or prevents the attachment to her 
ot Moslem personal law. On this point I myself 

Vt Vi 4 A - c - 1097 : 91 L - J - r- C. 15 : 132 
ij. 1. J03, Sassoon v. Sassoon. 
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would desire to have further assistance before com- 
ing to the same opinion. The cases in Bartlett v. * 
Bartlett 6 and 1924 A. C. 1007 4 I should like dis- 
cussed. The second point that of Moslem procedure 
is one upon which I should have adopted the view 
expressed in the course of argument by my learned 
brother Syed Nasim Ali J. On the third point I 
desire to say a little more. The major portion of 
the learned Judge’s judgment is adorned with the 
phrases ‘‘justice, equity and good conscience,** 
‘‘public policy,” ‘‘lifelong union,” “indissoluble 
union,” “monogamous marriage” and “Christian 
marriage.” It seems to me that he has used these 
phrases to indicate two concepts, for which for pur- 
poses of analysis I have^ adopted the following 
symbols PP. = public policy, MM. = monogamous 
marriage. The view put forward by Mr. S. M. Bose 
and accepted by the learned Judge is that the rele- 
vant Moslem personal law is obsolete having regard 
to P. P. This ruling does affect the normal case, f 
which as I say any Judge on the original side may 
be called upon to consider, i. e., of persons domiciled 
in India. 


I entirely agree that English Divorce law only 
recognizes for purposes of divorce a marriage which 
is a monogamous marriage. I cannot agree that this 
principle of M.M. is to bo introduced into India for 

the purpose of vitiating any rule of personal law 

Hindu, Mahomedan, Buddhist, as being inconsistent 
with P.P. It seems to me that the learned Judge by 
adopting this process has decided that there is no 
cause for divorce according to Moslem law, because 
Moslem law recognizes as marriages unions whioh 
are not marriages according to Probate and Divorce 
Division in England. I am unable to agree with this 
reasoning. I cannot see why any rule of personal law 
in India is to be vitiated because it is inconsistent 
with the English legal conception of marriage for 
purposes of divorce. It seems to me, with respect, 
that the learned Judge having taken back at p. 37 
to the Abbasid Caliphs has overlooked the system 
introduced and maintained by the Turkish para- 
mounts of India and their successors, the British, 
That policy, it so happens, has been described by 
Lord Hobhouse in (1894) A. C. 165® at page 1G9, 
where the question was in a sense the opposite 
question; how far under Turkish rule the laws of 
the old Christian Church had been preserved by the 
Turkish Emperors for their Christian subjects. 
The view of the Court from which the appeal lay 
to the Judicial Committee was as follows : 



“We feel that it is extremely improbable thntthe 
Ottoman Government should have consented to 
confer on its Christian subjects any larger privileges 
with regard to the legitimising of children than 
belong to its Moslem subjects.” « 


Lord llobhouse after quoting the introduction to 
the Iledaya, said this : 

“If any inference may be drawn from the policy 
of one set of Mahomedan eonquerers to that of 
another, the policy of the conquerors of India is at 
variance with what the learned Judges thiuk to bo 
probable. During the period of their rule, as at the 
present time, there has been such wide liberty for 
each religious community to follow its owu laws in 
private affairs, that it may almost be said that 
territorial law has not existed there except for 
matters of Supreme Government.” 


5. (1925) 1925 A. C. 377 : 91 L. J. F. C. 100 ; 133 
E. T. 23. 


6. (1891) 1994 A. 
420 : 70 L. T. 2- 


C. 165 ; 63 L. J. 1\ C. 63 
>4, Farapano v. liapaz. 
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. Then at page 171 

** “There is nothing improbable in supposing that 
when Mahomedans conquered territories inhabited 
by people of another creed supported by strong reli- 
gious organizations, they smoothed their way by 
leaving important local and personal usages to a 
great extent undisturbed.*’ 

The policy of the succeeding paramounts for 
India, the British, has been exactly the same. They 
“smoothed their way.” Hence Charters, Proclama- 
tions of the Queen, Government of India Act and so 
forth leaving the personal law of each community 
intact. Hence, as Lord Hobhouse points out, there 
is hardly a territorial law, or law of domicile in 
India. It seems to me, therefore, that having no 
one personal law or law of the domicile or territorial 
law, there can be no one public policy or one good 
conscience. What is the good conscience of one is 
, the bad conscience of another. It follows that we 
® have our own problems within India: conflicts, so 
to speak, of private international law between group 
and group, community and community for which 
we have adopted the misbegotten word “commu- 
nal.” Those problems, juridically, no less than 
politically can only be solved by applying principles 
of mutual consideration. Hence statutory rules such 
as my learned brother, Syed Nasim Ali J. prefer- 
red to, somewhat difficult to find, and sometimes 
difficult to apply. Rules failing, there remains, as 
the better part of judicial valour “discretion,” ; 
S. 42, Specific Relief Act. 

NASIM ALI J. — I agree with my Lord the 
Chief Justice that this appeal should be dismissed. 
The plaintiff-appellant is a Christian of Russian 
parentage. She was born in Poland. Defendant-res- 
pondent is a Russian Christian. Plaintiff was mar- 
g ried to defendant in Berlin. Defendant never came 
to this country. He is residing at present in Edin- 
burgh in Great Britain. Plaintiff is residing within 
the local limits of the ordinary original civil juris- 
diction of this Court since September 1938. On 27th 
June 1940, she became a convert to Islam. The 
next day she sent a message by telegram to the 
defendant informing him of her conversion to 
Islam and calling upon him to embrace Islam. On 
2nd July 1940, the defendant informed the plain- 
tiff by a telegraphic message that he was not willing 
to embrace Islam. On 4th August 1940, plaintiff 
raised the present suit on the original side of this 
Court for a declaration that her marriage with the 
defendant has been dissolved under the Muslim 
law. She also prayed in the alternative for a decree 
dissolving her marriage with the defendant. The 
summons of the suit was thereafter served on the 
c defendant in Edinburgh. On 19th September 1940, 
he wrote a letter to the plaintiff acknowledging the 
receipt of the writ and stating that he would put 
forward no defence. On 3rd January 1941, Edgley J. 
heard the suit ex parte and dismissed the suit on 
the following grounds : 

(1) That the plaintiff and the defendant have a 
Russian domicile. (2) That the plaintiff can obtain 
dissolution of her marriage with the defendant only 
in the Courts of Russia. (3) That the plaintiff not 
being domiciled in India cannot be allowed to dis- 
solve a Christian marriage by observing the proce- 
dure prescribed for this purpose by the Muslim law. 
(4) That even if it be assumed that the plaintiff is 
entitled to dissolve her marriage on the refusal of 
her husband to embrace Islam after it was presen- 
ted to him she has not adopted the correct proce- 
dure under the Muslim law inasmuch as Islam was 
not presented to the defendant by the Court acting 


as Kazi as required by Islamic law. (5) That Isla- 
mic law relating to converts to Islam is opposed to & 
public policy and is to be regarded as obsolete in 
this country. 

On 17th February 1941, plaintiff filed the present 
appeal. Mr. Banerjee appearing on behalf of the 
plaintiff-appellant did not press the plaintiff’s prayer 
in the plaint for a decree dissolving her marriage 
with the defendant. He confined his arguments to 
the plaintiff’s prayer for a declaration that her 
marriage with the defendant was dissolved on ac- 
count of her conversion to Islam and the refusal of 
her husband to embrace Islam. The only point for 
determination in this appeal, therefore, is whether 
the Court should declare under S. 42, Specific Relief 
Act, that the marriage of the plaintiff with the 
defendant has been dissolved. Under S. 42, Specific 
Relief Act, the Court has power to declare that the 
plaintiff is entitled to a certain “legal character.” 
The words “legal character” have not been defined / 
in the Specific Relief Act. These words, in my opi- 
nion, are wide enough to include the status of a 
person. In order to entitle the plaintiff to bring a 
suit under S. 42, Specific Relief Act, it is not 
necessary that the defendant should actually deny 
the plaintiff’s legal character. If the defendant is 
interested to deny the plaintiff’s legal character 
plaintiff may come to Court for a declaration that 
he or she is entitled to the legal character. If the 
claim which may be set up by the defendant is a 
hindrance to the plaintiff in the exercise of his or 
her rights or will expose him or her to liability if 
he or she disregards it he or she may come to Court 
for a declaration that the claim which may be so set 
up by the defendant is not well founded. Plaintiff 
has brought the present suit against the defendant 
because the latter is interested to deny the validity 
of the dissolution of her marriage with him under <J' 
the Muslim law. The power of the Court, however, 
to make the declaration is discretionary and will be 
used with caution. If the declaration sought for is 
useful and is sufficient to put a stop to the dispute 
between the parties the Court should make the 
declaration (Daniel’s Chancery Practice, Edn. 8, 
Vol. 1, p. 689.) 

When the jurisdiction of the Court is exercised 
according to the rules of international law, its decree 
should be respected by the tribunals of every 
civilised country: 1895 A. C. 517 1 at p. 527. In! 
such a case the decree is useful and will put a stop 
to the dispute between the parties. Where the. 
Court of a country in which the spouses are domi- 
ciled is bound by the municipal law of that country 
as in 1924 A.C. 1007* to acknowledge the validity of 
divorce good according to the religious law of the 
person concerned it is bound to make a declaration 
that the marriage has been dissolved. No statute 
law was placed before us by the learned counsel for 
the appellant by which the Courts in this country 
are bound to acknowledge the validity of divorce 
according to the religious law of the plaintiff in a 
suit who is not domiciled in this country. A defen- 
dant in a suit may be a citizen, native or naturalised 
or a foreigner. “In regard to the former, while 
within the territory of their birth or of then- 

adopted allegiance, the jurisdiction of the sovereignty 
over them is complete and irresistible. It cannot be 
controlled; and it ought to be respected everywhere. 

But as to citizens of a country domiciled abroad, 
the extent of jurisdiction which may be lawfully 
exercised over them in perspnam is not so clear 
upon acknowledged principles. It is true that 
nations generally assert a claim to regulate the 
rights and duties and obligations and acts of their 
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own citizens, wherever they may be domiciled. And 
** so far as these rights, duties, obligations, and acts 
afterwards come under the cognizance of the tribu- 
nals of the sovereign power of their own country, 
either for enforcement or for protection or for 
remedy, there may be no just ground to exclude 
this claim. . , . But when such rights, duties, obli- 
gations, and acts come under the consideration of 
other countries, and specially of the foreign country 
where such citizens are domiciled, the duty of 
recognizing and enforcing such a claim of sovereignty 
Is neither clear, nor generally admitted. The most 
that can be said is, that it may be admitted ex 
comitate gentium. But it may also be denied ex 
justitia gentium , whenever it is deemed injurious 
to the interests of such foreign nations, or subver- 
sive of their own policy or institutions.” (Story’s 
Conflict of Laws, Edn. 7, pp. 682-683.) 

Much reliance was placed by the learned counsel 
b for the appellant upon the letter written by the 
defendant to the plaintiff after he was served with 
summons of this suit in which he said that he 
would not put forward any defence in this suit. 
This, however, does not appear to me to amount to 
submission of the defendant to the jurisdiction of 
this Court. Plaintiff is not domiciled in this country. 
The defendant is a non-resident foreigner. He has 
Inot in any way submitted himself to the jurisdic- 
tion of this Court, I am therefore of opinion that 
the declaration sought for by the plaintiff in the 
present suit will not put a stop to the dispute in this 
case. I do not therefore consider this to be a fit case 
in which the Court in its discretion should pass a 
decree under S. 42, Specifio Relief Act, declaring 
that the marriage of the plaintiff with the defen- 
dant has been dissolved. In this view of the matter, 
the questions whether the effect of the conversion 
C of the plaintiff to Islam and the refusal of the de- 
fendant to embrace Islam is the dissolution of the 
marriage of the plaintiff with the defendant, whe- 
ther the plaintiff Lias adopted the correct procedure 
under the Muslim law while she presented Islam to 
the defendant, whether the Muslim law relating to 
converts to Islam is opposed to public policy and is 
to be regarded as obsolete in this country, do not 
arise for determination in this caso and I express 
no opinion on these questions. If the learned Judge 
intended to lay down that his decisions on these 
questions would also apply to converts to Islam 
domiciled in this country ho went beyond the scope 
of the present suit inasmuch as tho decision on tho 
law relating to tho rights of converts to Islam 
domiciled in this country was not necessary for tho 
disposal of the present suit. 

G.N./R.K, Appeal dismissed, 

d 
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Mohamad Akram and Pal JJ. 

Raj Kumari Baishnabi d/o Chandra 
Nath Paramanick — Defendant — 

— Appellant 

v. 

Mirja Samsuddin and others — 

Plaintiffs — Respondents . 

Appeal No. 18 of 1030, Decided on 18tli Decem- 
ber 1041, from appellate decree of Deputy Commis- 
sioner as Sub-Judgo, Darjeeling, in O. C. A. No. 1 
of 1037. 

(a) Transfer of Property Act (1882), S. 117- 
Original purpose of tenancy determines appli- 
cability of Act. 


It is not the actual use of the land bat the origi- 
nal purpose of the tenancy whioh determines the 
question of applicability or otherwise of the Transfer 
of Property Act. [P 331 C 1) 

(b) Bengal Rent Act (10 of 1859), S. 6— Word 
“raiyat” in Act means actual cultivator — 
Tenancy originally created for agricultural pur- 
poses — Substantial portion of tenancy land still 
used for agricultural purposes — Fact that por- 
tion of tenancy land is used for building pur- 
poses cannot take tenancy out oi operation 
of Act. 

Where the tenancy was originally created for 
agricultural purposes and a substantial portion of 
the land of the tenancy is still being used for agri- 
cultural purposes, the tenancy being one entity 
must be governed by the Aot. It is incorrect to split 
up the tenancy and say that because a portion of the 
tenancy land is being used for another purpose 
(building purposes) the tenancy ceases to be governed 
by the Act. [P 331 C 2) 



Birendra Kumar De — for Apt>ellant. 


Gopcndra Nath Das and Sambhu Nath Banerji 

— for Respondents. 


PAL J. — This appeal is by the defendant in a 
suit for ejectment after service of notice to quit. 

The case of the plaintiff is as follows. Tho defen- 
dant Raj Kumari Baisnabi holds 4 bighas of land 
under the plaintiffs as a tenant-at-will at an annual 
rental of Rs. 4. The land appertains to a touzi 
belonging to the plaintiffs and is in the Shilliguri 
town. The plaintiffs served a written notice on tho 
defendant on 11th Aswin, 1341 B. S., asking her to 
quit the same after removing the structures con- 
structed by her thereon by the end of Kartick 1341 
B. S. Tho plaintiffs’ case is that in spite of this 
notice, she did not quit the land and consequently U 
the present suit was instituted on 9th May 1935. 
The defence case is that the tenancy is a permanent 
one and that in any case the defendant has acquired 
an occupancy right in the tenanoy under Act 10 of 
1859, which Act is applicable to this particular 
tenancy. Her further case is that the notico served 
on her was inadequate for the purpose of determin- 
ing the tenancy. 

The Court of first instance upheld the conten- 
tions of the defendant and dismissed the suit. On 
appeal by the plaintiffs, the Court of appeal below 
found that the defendant did not acquire occupancy 
right in the land in suit, inasmuch as she, having 
purchased this land in 1914, possessed the same by 
cultivation upto 1918 but thereafter the major 
portion of the land was possessed by her not by 
cultivation but for residential purposes. On these 
findings, tho learned lower appellate Court thought h 
that Act 10 of 1859 did not apply and that the 
tenancy was governed by tho Transfer of Property 
Act. In this view ho accepted tho notice served as 
adequate and decreed tho plaintiffs’ suit. Hence 
this appeal by tho defendant. In support of this 
appeal, it has been contended that in view of its own 
finding, that even now a portion of the tenancy 
land is still under cultivation, the Court of appeal 
below was wrong in holding that Act 10 of 1859 
did not apply to it. It has been further contended 
that, in view of the finding by the Court of first 
instance, nowhere reversed by tho Court of appeal 
below, that the original tenancy was for agricultural 
purposes, tho latter Court was wrong in applying 
the provisions of the Transfer of Property Act to 
this case. It was further contended that inany caso 
the notice served was inadequate in the facts and 
circumstances of this case. 
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It appears that the tenancy in question dates at 
^ least from 1892. It was found by the Court of first 
instance that this tenancy was for agricultural pur- 
poses. There is evidence on record and that evidence 
has been accepted by both the Courts below that 
this land was used for agricultural purposes at least 
npto the year 1918. The tenant who held the land 
In 1892 was one Abdul Rahaman. He transferred it 
to one Durga Charan in 1908 and this transfer was 
tecognised by the landlord. Durga Charan on his 
part transferred it to the present defendant in 1914 
and this transfer was also recognised by the land- 
lord. So there is no doubt that the tenancy is con- 
tinuing at least from 1892 and according to the 
finding arrived at by the Court of first instance, 
the purpose of the tenancy was agricultural. So 
long as this finding stands, it is difficult to see how 
the provisions of the Transfer of Property Act can 
be applied to this tenancy. Section 117, T. P. Act, 
b lays down that none of the provisions of the Chap- 
ter relating to lease shall apply to leases for agricul- 
tural purposes. It is not the actual use of the land 
but the original purpose of the tenancy which de- 
termines the question of applicability or otherwise 
of the Transfer of Property Act. In our opinion, the 
Court of appeal below has gone wrong in applying 
the provisions of the Transfer of Property Act with- 
out setting aside the finding arrived at by the Court 
of first instance, that the tenancy was for agricul- 
tural purposes. While coming to the question whe- 
ther or not the defendant did acquire occupancy 
right in the land under S. 6 of Act 10 of 1859, the 
Court of appeal below held that the occupancy right 
acquired by the original tenant Abdul Rahaman, 
did not pass to the subsequent transferees, the occu- 
T pancy right itself being non-transferable. He then 
next proceeded to examine whether the present 
{ -C defendant herself acquired occupancy right in the 
land. Coming to this question he found that she 
held this land by cultivation from 1914 to 1918. 
Thereafter from 1918 to the date of the suit, (that 
is 1935), 3/4ths of the land have been converted 
■into homestead lands, but £th is still under culti- 
vation. On these facts, he concluded that S. 6 of 
ActlO of 1859 would not apply to this tenancy. It is 
difficult to see why the defendant would be deprived 
of the benefit of the section. Section 6 of the Act 
runs as follows : 

“Every raiyat who shall have cultivated or held 
land for a period of 12 years, shall have a right of 
occupancy in the land so cultivated or held by him 

99 

t • t • 

The land in suit formed one tenancy. The pre- 
sent defendant was a raiyat within the meaning of 
<d Act 10 of 1859, it having been found that she took 
1 to cultivation in those days. She did cultivate this 
■ land at least for the period from 1914 to 1918. She 
still holds by cultivation at least a portion of the 
land comprised in the tenancy. In this way, taking 
the lands of the tenancy as one entity, she is still 
holding that land by cultivation as a raiyat and in 
our opinion she has acquired occupancy right there- 
in on the completion of the period of 12 years from 
1914. Mr. Dass, appearing for the respondents, con- 
tended that as soon as the land ceased to be used 
for agricultural purposes, it went out of the opera- 
tion of Act 10 of 1859 : the word ‘land’ in the Act 
means ‘land used for agricultural purposes.* In 
support of his contention, he relied on the decision 
in 18 W.R.234, 1 affirming the decision of Glover J., 

1. (’72) 18 W.R. 234 : 9 Beng.L.R. 101, Ranee 
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reported in 17 W. R. 151 2 and in 68 C. L. J. 381.3 

In our opinion, these decisions shall not help the 
plaintiffs in the present case, inasmuch as it has 
been found here that at least a substantial portion 
of the land of the tenancy is still being used for 
agricultural purposes. The tenancy being one and a 
portion of the land falling within this tenancy 
still being land within the meaning of Act 10 of 
1859, we do not see how the plaintiffs can split up 
this tenancy and say that because a portion of the 
tenancy land is being used for another purpose 
therefore the tenancy ceases to be governed by Act 
10 of 1859. Section 6 of Act 10 of 1859 requires that 
the person claiming to acquire occupancy right 
must be a raiyat. The word ‘raiyat* as used in Act 
10 of 1859, refers to the actual cultivators. In this 
particular case according to the finding arrived at 
by the Courts below, the present defendant did 
satisfy this requirement and as we noticed above, 
taking the tenancy as one entity, the land also / 
satisfies the condition of being still used for agri- 
cultural purpose. We are therefore of opinion that 
the provisions of Act 10 of 1S59 shall apply to this 
case and the defendant succeeded in acquiring occu- 
pancy right in the tenancy in question. In this view 
it is not necessary for us to see whether the notice 
was otherwise adequate. It is not the case of the 
plaintiffs that even after the defendant acquired 
occupancy right, she was still liable to eviction on 
service of notice. In the result this appeal is allow- 
ed ; the judgment and decree of the Court of appeal 
below are set aside and those of the Court of first 
instance are restored. The defendant-appellant will 
get her costs in this Court as also in the Court of 
appeal below. The cross-objection is not pressed and 
is dismissed without costs. 

MOHAMAD AKRAM J I agree. 

G.N./R.K. Appeal allowed . ^ 

2. (’71) 17 W.R. 151, Ranee Doorga Soonduree 
Dossee v. Bibee Oomdutoonissa. 

3. (’38) 25 A.I.R. 1938 Cal. 866 : 176 I.C. 479 : 68 
C.L.J. 381 : I.L.R. (1939) 1 Cal. 101, Prasanna 
Deb Raikat v. Tabiur Rahaman. 
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Gokulpati Dutta — Plaintiff — 

Appellant 

v. 

Pashupati Nath Dutta and others — 

Respondents. 

Appeal No. 215 of 1938, Decided on 7th July 
1941, from original decree of Sub- Judge, 13urd- 
wan, D/- 28th June 1938. 

(a) Hindu law — Dayabhaga — Succession- 
Brother or uncle living jointly after separation 
without being reunited is not entitled to pre- 
ference Affection by itself cannot form basis 

of preference. 

Under the Dayabhaga a brother or uncle, who, 
after separation, lives jointly without being ‘re- 
united’ in the sense of the Hindu law is not entitl- 
ed to any preferential claim at succession. Nor is 
such a preferential claim deducible from the princi- 
ples of succession propounded in the Mitaksliara# 
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Where there is no reunion, affection by itself can- 
A .not be invoked as an independent principle forming 
the basis of preference. Consequently, all the uncles 
under Dayabhaga law inherit equally when the 
deceased nephew was not ‘re-united* with any of 
them : (*40) 27 A. I. R. 1940 Cal. 157, Bel. on ; 35 
Cal. 721, Not approved. [P 334 C 2; P 335 C 2; 

P 336 C 2] 

(b) Hindu law — Partition — Re-union — Re- 
union is not result of quasi contract but of real 
contract — Quasi contract explained — Even re- 
union cannot restore pre-partition legal posi- 
tion— Hence necessity of special rules to define 
position consequent on re-union — Applicability 
of principle of survivorship to cases of re-union 
— Re-united brother, nephew or uncle takes not 
by survivorship but by special rule of succes- 
sion. 

b ‘Re-union’ as understood in Hindu law is not 
the result of any quasi contract but is the product of 
real contract, in fact, is the product of an agreement 
express, or implied, from conduct : (’23) 10 A.I.R. 
1923 P. C. 136; 30 Cal. 725 (P.C.) and (’34) 21 
A. I. R. 1934 P. C. 138, Bel. on. [P 335 C 2] 

A quasi contractual relation is one which is not 
in truth contractual, but which the law treates as 
if it were so. It is contractual in law, but not in 
fact and being the subject of contract covers rela- 
tions which do not in reality fall within it. A quasi 
contract may be said to be a contract implied in 
law as distinguished from a contract implied in 
fact. The latter is a true contract, though its exis- 
tence is only inferred from the conduct of the 
parties, instead of being expressed. The effeot of 
reunion on the present ownership of the parties, on 
a possible second partition and on the rule of suc- 
^ cession in case one dies while still reunited, is 
determined by special texts. These special rules are 
only the exceptions to tho general principles of 
succession adopted by both tho Dayabhaga and 
Mitakshara schools and are intended specifically 
for tho cases of reunion, as understood in the Hindu 
law which form the basis of preference. Tho princi- 
ple of survivorship is the result of the principlo of 
ownership by birth adopted by tho Mitakshara. As 
between the separated coparceners the very basis of 
the principlo will be wanting as the result of tho 
partition. Thereafter, even re-union cannot restore 
the pre-partition legal position and hence the neces- 
sity to define tho position consequent on reunion. 
Even in the case of reunion, a reunited brother, 
nephew or uncle takes not by survivorship but by 
tho special rule of succession expressly laid down 

for the case. [P 331 C 2; P 335 C 2; P 336 C 1] 

(l . 

Bankim Chandra MuJclicrji and Sanat Kumar 
Chatter jee — for Appellant. 

Gopendra Nath Das and Kamalahha Basil — 

for Respondents. 

JUDGMENT. — . The facts which are not in 
disputo in this appeal are these : One Repin Rehary 
Dutt was tho owner of certain immovable proper- 
ties. lie had five sons, Pasupati (defendant 1), 
Ganapati (Defendant 2), Kamalapati, Gokulpnti 
(plaintiff) and Raidya Nath (Defendant 3). Kamala- 
pati died on 15th Ealgun 1323 B.S. leaving a minor 
son, Plan Gobinda and a widow Arunbala Dasi. 
On*lth Sraban 1324 R.S. Repin Rcliari executed a 
Nirupanpatra (a deed of settlement) by which ho 
divided his properties into tivo shares and gave one 
share to each of his four sons and one share to his 
grand -son Prangovinda. Arunbala died in Magh 
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1326 B.S. After her death Bepin Behary took 
charge of the person and properties of Pran Govinda. 0 
Bepin Behary died in Kartick 1328 B. S. A few 
days after his death Pasupati, Defendant 1, took 
charge of the person and properties of Prangovinda 
with the consent of his three brothers. Prangovinda 
attained majority in 1338 B.S. and died in 1339 
B. S. unmarried. On 29th June 1937 (Asar 1344 
B.S.) Gokulpati instituted the present suit for pos- 
session of 4 annas share of the properties left by 
Prangovinda after partition. Only Defendant 1 
contested the suit. His defence is that he was joint 
with Prangovinda or at least “reunited” with him 
and consequently he has inherited the entire pro- 
perty left by Prangovinda. The Subordinate Judge 
has come to the conclusion that Defendant 1 was 
not “reunited” with Prangovinda but as he was 
joint with Prangovinda at the time of the latter’s * 
death he was entitled to get the whole of Pran- 
govinda’s property. He has accordingly dismissed ' 
the suit. Hence this appeal by the plaintiff. 

The finding of the trial Judge that Defendant 1 
was not “reunited” with Prangovinda as contem- 
plated by Hindu law was not challenged by the 
learned advocate appearing on behalf of Defen- 
dant 1. His contention, however, is that though 
not “reunited” within the meaning of tho Hindu 
law, Defendant 1 is still entitled to inherit the 
whole of Prangovinda’s property by reason of his 
having been joint with him at tho time of his 
death. Pie relies on the decision of this Court in 
35 Cal. 721. 1 Before coming to the decided cases 
we would prefer to look to the texts of the Hindu 
law itself. There is a sharp difference between the 
Mitakshara and the Dayabhaga on the fundamen- 'J 
tal principles of the law of Succession and Inheri- 
tance. Both tho authorities use tho word THT daya * 
to denote the property devolving upon a person by 
succession. The Mitakshara explains the term as 
signifying tho wealth which becomes tho property 
of another solely by reason of his kinship to tho 
owner ; 

*4 I 

Dayabhaga, on tho other hand, defines the term as 
signifying the wealth in which property, dependent 
on kinship to the former owner, arises, only upon 
tho cessation of his ownership thereof : 

^c4 i h 

There is a fundamental divergence between tho > 
Mitakshara and tho Dayabhaga schools relating to 
the devolution of property on the death of a mem- 
ber of a joint family. According to the Mitak- 
shara law, to quote tho languago of Mr. Mayne, 
“there is no such thing as succession, properly so 
called, in an undivided family . . . The whole body 
of such a family, constituting of males and females, 
constitutes a sort of corporation, some of the mem- 
bers of which are coparceners, that is, persons, who 
on partition would bo entitled to demand a share, 
while others are only entitled to maintenance. Each 
person is simply entitled to reside and be maintained 
in the family house; when he dies his claims cease, 
and as others are born their claims arise. But tho 
claims of each spring from the mere fact of their 

1. (’08) 35 Cal. 721: 12 C.\\\N. 511, Akshay Chau- 

dru v. Ilaridas Goswami. 
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entrance into the family, not from their taking the 
** place of any particular individual. Deaths may en- 
large -the beneficial interest of the survivors, by 
diminishing the number who have a claim upon the 
common fund just as births may diminish their 
interests by increasing the number of claimants. 
The joint family property continues to devolve upon 
the members of the family for the time being by 
survivorship and not by succession. For, according 
to the principles of Hindu law, there is coparcener- 
ship between the different members of a united 
family and survivorship following upon it. There 
is community of interest and unity of possession 
between all the members and upon the death of any 
one of them, the others take by survivorship that 
in which they had during the deceased’s life-time a 
common interest and a common possession.’* 

According to the Dayabhaga however the owner- 
ship of a person is the same whether he is or is not 
b a member of a joint family. During jointness he 
only holds the property in common tenancy with 
the other co-owners and on his death his heirs will 
come in by succession and inheritance. The word 
for partition in both the schools is fipnrr Vibhaga. 

The Dayabhaga explains the term by saying : 

“Partition consists in manifesting (or in parti- 
cularising) by the casting of lots or otherwise, a 
property which had arisen in lands or chattels, but 
which extended only to a portion of them, and 
which was previously unascertained, being unfit for 
exclusive appropriation, because no evidence of any 
ground of discrimination existed. Or partition is 
special ascertainment of property, or making of it 
known” — 

c arsq- 

i fatter 

3T5R qr f%WT: i 

The Mitakshara on the other hand says : 

‘‘Partition is the adjustment of diverse rights re- 
garding the whole, by distributing them or parti- 
cular portions of the aggregate.” In either school 
what a person gets as his allotment on partition 
becomes his property and, subject to the rights of 
the sons and grandsons in the Mitakshara school, 
shall devolve on his heirs by the law of succession. 

The two schools again differ on the principles of 
^ succession. According to the Dayabhaga school a 
person succeeds to the estate of another on the 
strength of his conferring some benefit on that 
other. The right of succession to property is founded 
on competence for offering oblations at obsequies; 
;and the order of succession is regulated by the 
•degree in which benefits are conferred. According to 
Dayabhaga — 

; ft 

Two motives are indeed declared for the acquisi- 
tion of wealth : One, temporal enjoyment; the other, 

the spiritual benefit and so 

forth. Now, since the acquirer is dead, and can- 
not have temporal enjoyment, it is right that the 


wealth should be applied to his spiritual benefit. 
(Chap. 11, S. 6, verse 13). ^ 

In determining the preferential heir again the 
principle applied is one of benefits of the last owner: 

m\ w crer ^rr 

arfa^rcsfiR'rsae^'JTta: i 

“Such order of succession must be followed as will 
render the wealth of the deceased most serviceable 
to him” (Chap. 11, S. 6, verse 28). According to 
Dayabhaga 

cTr^^'TT- 

HTHf I 

“And it is reasonable that the wealth, which a 
man has acquired, should be made beneficial to him 
by appropriating it according to the degree in which J 
services are rendered to him.” (Chap. 11, S. 6 
verse 31.) 

Jimutavahana relies on the text of Manu — - 

— “to the nearest sapinda the inheritance next 
belongs.” (Chap. 9, verse 187) — and says 
“nor should it be pretended that the text of Manu 
is intended to indicate nearness of kin according to 
the order of birth, and not according to the presen- 
tation of offerings; for the order of brith is not 
suggested by the text.” — 

H ERR H 5 

I g 

(Chapter 11, S. 6, verse 18). According to the Mita- 
kshara on the other hand, propinquity (nearness of 
blood) is the regulating principle in determining the 
order of succession among heirs. This rule of pro- 
pinquity is founded by Yijneshwara on the same 
text of Manu, viz. : 

I 

(Chapter 9, S. 187). He only takes the word ‘pinda* 
to mean ‘corporal particles.’ The Mitakshara texts, 
however, fail to help the ascertainment of the 
degree of nearness in blood in many cases. In such 
cases the Viramitrodaya solves the difficulty by 
referring to the doctrine of spiritual benefit. This 
view of the Viramitrodaya has been accepted by the 
Judicial ‘Committee, 13 M.I.A. 373 2 at p. 392; 42 

1. A; 208 3 at p. 227. Their Lordships say : 

“When a question of preference arises as prefer- h 
ence is founded on superior efficacy of oblations, 
that principle must be applied to the solution of 
the difficulty. It obtains properly when a succession 
opens to a deceased, when the question mooted is a 
real one (at least in the contemplation of piou3 
Hindus), viz., who best can confer on the deceased, 
and his ancestors not fully benefited, the benefits 
which the grades of oblations offer in differing 
dG^rGGS. * * 

In the last-named case the. Judicial Committee 
observed : 

2 . (’69-70) 13 M.I.A. 373 : 14 W.R. 1 : 5 Beng.L.R. 
293 : 2 Snth. 330:2 Sar. 566 (P.C.), Bhayah Ram 
Singh v. Bhayah Ugur Singh. 

3 . (’15) 2 A.I.R. 1915 P. C. 70 : 30 I. C. 529 : 37 
All. 604 : 42 I. A. 208 (P. C.), Budha Singh v. 
Laltu Singh. 
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It is absolutely clear that under the Mitakshara, 
whilst the right of inheritance arises from sapinda 
relationship or community of blood, in judging of 
the nearness of blood relationship or propinquity 
among the Gotrajas, the test to be applied to dis- 
cover the preferential heir is the capacity to offer 
oblations.” 

The Hindu law contemplates cases of “reunion” 
after partition and there are express Smriti texts to 
define what is ‘reunion* and to determine what 
will be the rule of succession in such a case. The 
relevant Smriti texts are these : 

^ftcTT: RRR, t 

srraft rrst rPfrst rrtrr: n 

(Manu 9, verse 212). 

“His uterine brothers, having assembled together, 
shall equally divide it, and those brothers who were 
, reunited (with him) and the uterine sisters:’* (Manu 
* Chap. 9, verse 212 as translated by Max MullerJ. 

“A reunited (brother) shall keep the share of his 
reunited (co-heir) who is deceased or shall deliver 
it to (a son subsequently) born. (Yajnavalkya 
Chap. 2, verse 139 as translated by Colebrooke). 

(Yajnavalkya Chap. 2, verse 140) : 

“A half-brother, being again associated, may 
take the succession, not a half-brother though not 
reunited : but one, united (by blood though not by 
coparcenary) may obtain the property; and not 
<C exclusively) the son of a different mother:” (Yajna- 
valkya Chap. 2, verse 140). 

ft'RW R: 3R: I 

(cigo^mrsj^r r Rentes u 

“He who, being onco separated, dwells again 
through affection with his father, brother, or pater- 
nal undo is termed reunited” (Vrihaspati Chap. 25, 
verse 72). Tlio Vrihaspati text defines “reunited” 
DayakramaSamgralia in its Chap. 5 explains 

what this reunion is * After citing this text 

of Vrihaspati, it says : 

ftsrrrrfa: RiFr'RR’vFi: RR Jpufo 3T-RTS 

=%F5RF 3^cF F^RFRR3^R RRRRR R-RR 

RRR R-RR RRR RrJ RRRRfRIcI RR- 

tZ ' ' * 

Rr^RRRr RWRR R«R 5Fcf HfJlWR I 

Therefore where a person has been once disunited 
from his father and the rest— afterwards the former 
partition is annulled by mutual consent of the sepa- 
rated parties, and in consequence of an agreement 
being concluded to the following effect, “the wealth 
which is thine, is mine” — “that which is mine is 
thine,” they resolvo on tho dwelling in the same 
abode — This is considered reunion.” (As translated 
by Wynch, Chap. 5, verse 3.) 

The Vyavahara Mayukha also understands re- 
union as the result of agreement in fact : 

“When two settle thus : the present or future 
wealth of us two, is common property, until wo 
mako a partition a second time; when thero exists 
such a sign, either by an understanding or express- 
ed wish, it is a union” : (S. 9, verse 1). 


Sarasvati Vilasa says : 

“The rule of reunion means the undergoing of t 
the risk of the burden of contingent loss when, at a 
time subsequent to partition, coparceners throw 
again together their separate wealth, and start in 
life together as reunited persons with the special 
compact that they should share in the profits and 
losses which may happen to accrue. The order of 
succession in respect of the reunited is based on 
reason because, from the reasoning employed, the 
reunited are to be preferred to the wife and the 
daughter and also the non-reunited father and the 
rest included in the order.” : (Verses 712 & 173). 
Smritichandrika says : 

“A reunion is completed not by the union of the 
coparceners alone, but by the union of their wealth. 

It must therefore be understood that the term 
‘reunion’ does not apply, until the effects which 
had been divided, are again mixed together as 
before, so as to destroy altogether every mark indi- / 
eating division. A mere joint residence of coparce- 
ners does not amount to a reunion.” 

‘Re-union* is thus understood in the Hindu law 
as the result of an agreement between the persons 
reunited. See in this connexion 30 I.A. 130; 4 50 I.A. 
1926 and 61 I. A. 257. 6 Its effect on the present 
ownership of the parties, on a possible second par- 
tition and on the rule of succession in case one dies 
while still reunited, is determined by special texts. 
These special rules are only the exceptions to the 
general principles adopted by both the schools and^ 
are intended specifically for the cases of reunion, as' 
understood in the Hindu law. The Dayabhagn' 
itself says : 

“The text, ‘a reunited (brother) shall keep tho 
share of his reunited co-heir* is intended to provide 
a special rule governed by the circumstance of re- 
union after separation, and applicable to the case ** 
where a number of claimants in an equal degree of 
affixity occurs.” (Chap. 11, S. 5, verse 38). 

Beyond these special texts governing the cases of 
‘re-union’ there is no text in the Dayabhaga laying 
down any speoiAl rule whioh will entitle a brother 
or uncle, who, after separation, lives jointly with- 
out being 're-united* in the above sense of the 
Hindu law, to any preferential claim at succession.! 

It is contended that such a preferential claim is* 
deducible from the principles pf succession pro- 
pounded in the Mitakshara. In 12 M. I. A. 397 J 
the Judicial Committee said : 

“The remoter sources of the Hindu law are com- 
mon to all the different schools. Tho process by ** 
which those schools have been developed seems to 
have been of this kind. Works universally or very 
generally received became tho subject of subsequent 
commentaries. The commentator put his own gloss 
on the ancient text; and his authority having been 
received in ono and rejected in another part of 

4 . (’03) 30 Cal. 725 : 30 I. A. 130 ; 8 Sar. 470 : 7 
C. W. N. 042 (P.C.), Balabux v. Rakhmabai. 

5. (’23) 10 A.I.R. 1923 1\ C. 136 : 74 I. C. 462 : 4 
Bah. 350 : 50 I. A. 192 (P. C.), Mt. Jatti v. Ban- 
warilai. 

6. (’3 4) 21 A.I.R. 1934 1\ C. 138 : 150 I. C. 1 : 57 
Mad. 931 : 01 I. A. 257 (P. C.), Babu v. Ofikial 
Assignee of Madras. 

7. (’67-69) 12 M. I. A. 397 : 10 W.R. 17 : 1 Bang. 
Ii. R. 1 : 2 Suther 135 : 2 Sar. 361 (P. C.), Collec- 
tor of Madura v. Mootoo Ramalinga Sathupathy. 
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India, schools with conflicting doctrines arose. 
Thus, the Mitakshara which is universally accepted 
by all the schools, except that of Bengal, as of the 
* highest authority, and which in Bengal is received 
also as the high authority, yielding only to the , 
Dayabhaga in those points where they differ was a 
commentary on the Institutes of Yajnavalka; and 
the Dayabhaga, which wherever it differs from the 
the Mitakshara, prevails in Bengal, and is the 
foundation of the principal divergences between 
that and the other schools equally admits and relies 
on the authority of Yajnavalka.* * 

The verses of the Mitakshara on which reliance 
is placed by the appellant are the following : 

35T HffTrTT- 

^4 credit i h ^ anrfit- 
. ' i ^ 3^r 

qfocVr ^ ^ ^4 

sF*4f i fq^mT^KMt 3 gsrroft 

cl^U% ^ ^4 3*#- 

“Here the term heritage (daya) signifies that 
wealth which becomes the property of another, 
solely by reason of (his) relation to the owner.’* 

“It is of two sorts : unobstructed (Apratibandha) 
or liable to obstruction (Sapratibandha). Now the 
wealth of the father and of the paternal grand- 
father, becomes the property of his sons and of his 
grandsons, in right of their being his sons and 
[ c grandsons respectively and that is an inheritance 
not liable to obstruction. But property devolves on 
l paternal uncle3, brothers and the rest, upon the 
death of the owner, and in default of male issue 
and thus the existence of a son and the existence of 
the owner are impediments to the succession; and 
on their ceasing, the property devolves (on the suc- 
cessor) in right of his being uncle or brother. This 
is inheritance subject to obstruction. The same 
Bhould be inferred in respect of their sons and the 
rest.’’ (Mit. Chap. I, S. 1 verses 2 & 3). 

It is difficult to see how this text helps the pro- 
position enunciated by the appellant. The property 
after partition becomes the property of the nephew 
and if any uncle claims it on the demise of the 
nephew it will be a case of ‘obstructed 

heritage’ — to him. The very basis for the applica- 
, tion of the doctrine of survivorship is removed by 
$ the partition ; and, in the absence of any special 
inoident introduced by any reunion, the uncle must 
i claim only as an heir to his nephew. The position, 
therefore, is that the Smritis, the Dayabhaga or 
the Mitakshara do not anywhere lay down that a 
brother or uncle who after separation becomes joint 
but not re-united is entitled to any preference. In 
35 Cal 721,1 Mitra J. sitting singly observed : 

“The reason for inheritance by a reunited copar- 
cener is not spiritual benefit, but a quasi contractual 
relation and affection for each other. Spiritual 
benefit has no place. Affection is an important 
element (Yrihaspati XXV 72-77). The agreement, 
the wealth, which is thine, is mine, that which is 
mine, is thine, is also another element (Dayakarma 
Sangraha Chap. V, S. 1, paras. 2 and 3). The cri- 
terion is not expressly spiritual benefit.’’ 

“We must next see what in such a case as the 
present, the older authorities have laid down and 


whether they have been expressly dissented from by 
Jimutavahana. An express dissent by the authori- £ 
ties of the Bengal school of law will preclude our 
adopting the rules laid down by the older and the 
more orthodox authorities. The sages, whose texts 
have been interpreted in the Mitakshara, were un- 
doubtedly of opinion that a coparcener, who is 
joint, is entitled to preference under the law of 
survivorship. If, as has been found in this case, 
Lai Mohan was joint with Nanda Gopal, he would 
succeed according to the Mitakshara, which in my 
opinion, should be the guiding principle in the 
absence of any express texts or commentaries of the 
Dayabhaga school of law. I would, in all cases of 
absence of texts or precedents under the Dayabhaga 
law, have recourse to the theory of propinquity and 
natural love and affection, as adopted by Vijnane- 
swara and the commentators of the more ancient 
and orthodox schools of Hindu law. They are highly 
respected by lawyers of the Bengal school and I / 
would make the law of Bengal correspond with the 
law as administered in the rest of India.” 


We have already referred to the text of Daya- 
karma Sangraha relied on in this decision by 
Mitter J. In our judgment that text does not sup- 
port the rule of law sought to be enunciated in the 
above case. Verse 72 of Chap. XXV of Vrihaspati 
again only defines the ‘re-united* (q^fgt). The other 

verses of Vrihaspati referred to in the judgment of 
Mitter J. are the following : 

“When brothers formerly divided are again liv- 
ing together through affection and arrange a second 
division, the right of primogeniture does not accrue 
in that case.” (Chap. XXV 73). 

“When any one (brother) should die or anyhow 
renounce worldly interests, his share is not lost : it 
is allotted to his uterine brother.” (Chap. XXV 74). 

“If there be a sister, she is entitled to a share of 
his property. This is the law regarding (the wealth 
of) one destitute of issue, and who has no wife or 
father.” (Chap. XXV 75). 

“When two (coparceners) have again established 
together they shall mutually inherit their pro- 
perty.” (Chap. XXV 76). 

“If among reunited coparceners any one should 
acquire property through learning, valour, or other 
(independent effort of his own), a double share must 
be given to him ; the rest shall take equal shares.” 
(Chap. XXV 77). 

These are all exceptions to meet the special cases 
of reunion. ‘Reunion’ is not the result of any quasi 
contract but, as has been pointed out above, is the 
product of real contract in fact,-— is the product of 
an agreement, express, or implied, from conduct. 
A quasi contractual relation is one which is not in 
truth contractual, but which the law treats as if it 
were so. It is contractual in law, but not in fact 
and being the subject of contract covers relations 
which do not in reality fall within it. A quasi con- 
tract may be said to be a contract implied in aw 
as distinguished from a contract implied in fact 
The latter is a true contract, though its existence 
is only inferred from the conduct of the parties, 
instead of being expressed. (See Salmond : Jurispru- 
dence, Edn. 9, p. 642.) 

The general rule is that all brothers or paternal 
uncles would equally divide the heritage. Ke- 
union” is an exception to this general rule and is 
the basis of preference. Aflection may lead to re. 
union.* Where there is no re-union, affection by 
itself cannot be invoked as an independent principle 
forming the basis of preference. Nodoubt affection 
plays an important part in the utilitarian doctrine 


O' 
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of succession. But as we have seen above, the basis 
** of succession, as adopted by the Hindu law-givers, 
did not turn upon this factor at all. No doubt the 
theory of nearness of blood might imply the theory 
of ‘affection.’ But that cannot be said to be the 
principle of succession adopted by the Mitakshara. 
We enquired of the learned advocate for defendant 1 
as to whether there is any authority in support of 
the observation of Mitter J. that “the sages whose 
texts have been interpreted in the Mitakshara were 
undoubtedly df opinion that a coparcener who is 
joint is entitled to preference under the Law of 
Survivorship.” The learned advocate cited verses 2 
and 3 of S. 1, Chap. 1 of the Mitakshara in support 
of the above observation of Mitter J. As we have 
observed above, these verses simply lay down that 
on the failure of male issue, brothers or uncles 
inherit by reason of their relationship with the 
deceased. The principle of survivorship is the result 
•b of the principle of ownership by birth adopted by 
the Mitakshara. As between the separated coparce- 
ners the very basis of the principle will be wanting 
as the result of the partition. Thereafter even re- 
union will not restore the pre-partition legal position 
and that is why special texts became necessary to 
define the position consequent on re-union. It may 
further be noticed here that even in the case of re- 
union a re-united brother, nephew or uncle takes 
not by survivorship but by the special rule of suc- 
cession expressly laid down for the case. Vijnane- 
shwara in Chap. 2 S. 9 verse 13 of the Mitakshara 
says : 

5frr sTppir q.ftsf qr 

fTRAI ^RI^RcfrS5T^R I i 

fer+TR^.R ifa qrqq | ^cT 


*n*Tr q i 

“Among re-united brothers, if the eldest, the 
youngest or the middlemost, at the delivery of 
shares, that is, at the timo of making a partition, 
lose or forfeit his share by his entrance into anothor 
order or by the guilt of sacrilege or by any other 
disqualification, or if he be dead, his allotment does 
not lapse.” (Mit. Chap. 2, S. 9 verso 13) 

Vijnaneshwara draws this inference from the 
texts of Manu in Chap. 9, verses 211 and 212 : 

‘qqf q.MR qr f<R- 

qrfqr *rrqt q ?FTci ii 
fqqqgR qitR q Rteir: qqq i sjriT q =q 
“ qfjRqsj qqrqqr: II ’ 

“Should the eldest or youngest of several brothers 
be deprived of his allotment after distribution or 
should any one of them dio, his share shall not 
lapse; but his utcrino brothers and sisters, and such 
brothers, as were re-united after separation, shall 
assemblo together and divide the sharo equally.” 

Similarly Smriticliandrika says : 


“If, before partition in a family prior to re-union 
ono should dio or enter into a religious order with- 
out having male issue, his sharo becomes extinct 
because no partition has taken place in the family 
nnd there has been consequently no ascertainment 
of the extent of share of each parcener. Therefore 
all the other undivided parceners take the whole 
heritage of the deceased. But, in the instance of r 
parcener dying after re-union, no such ascertain 


ment of the extent of his share is wanting, the 
extent having already been ascertained in the origi- 0 
nal partition. A re-union cannot have the effect of 
destroying the extent of share so ascertained. It 
simply destroys the exclusive right which he had 
possessed prior to the re-union to the property that 
had fallen to his share. Therefore the whole estate 
is not, on his death, taken by all the other re-united 
parceners. . (Chapter 12, para. 9.) Its succession 
is governed by the special texts. We, therefore, see 
no reason why all the uncles under Dayabhaga law 
should not inherit equally when the deceased 
nephew was not ‘re-united’ with any of them. A 
Division Bench of this Court has also taken this 
yiew, 43 C.W.N. 937.8 

The trial Judge has found that defendant 1 was 
joint with Prangobinda, but not re-united. After 
the death of Bepin Behari, defendant 1 took oharge 
of Prangovinda and of the properties which were * 
given to him by Bepin Behari. The tenants who / 
used to cultivate the lands of Prangovinda and de 
fendant 1 used to deliver the bhag paddy to defen- 
dant 1. The record of rights prepared under Chap. 10, 

Ben. Ten. Act, records the separate possession of 
Prangovinda in his properties. The explanation of 
defendant 1 that the record was wrongly prepared 
as he could not be present on account of his illness 
before the settlement authorities cannot be accepted. 
Prangovinda died shortly after he attained majo- 
rity. Consequently, it cannot even be said that 
defendant 1 was joint in property with Prangovinda 
during his lifetime. The result, therefore, is that 
this appeal is allowed. The judgment and the de- 
cree of the Subordinate Judge dismissing the appeal- 
lant’s suit for partition are set aside. Plaintiff’s 
title to 4 annas share of the disputed properties is 
declared. The case is sent back to the trial Judge 
for determining the issue as to whether the plain- ^ 
tiff is entitled to get any decree for accounts. The 
learned Judge is further directed to draw up a pre- 
liminary decree for partition iu accordance with our 
finding that the plaintiff has got l/4th share in the 
properties in suit. In the facts and ciroumstances 
of this ease wo direot the parties to bear their owu 
costs in the trial Court. So far as the costs of this 
Court are concerned, the appellant will get the costs 
incurred by him for the preparation of the paper 
book only from defendant 1. 

G.N./R.K, Appeal allowed. ' 

8. (’40) 27 A.I.R. 1940 Cal. 157 : 187 I.C. 330 : 70 

C.L.J. 294 : 43 C. W. N. 937, Jyotish Chandra v. 

1‘raphulla Chandra. 

Hindu Law — fc 

(a) (‘40) Mulla, Page 96 S. 94 and Page 414 
Ss. 343 and 344. 

(’38) Gour, Page 678 para. 1677 and Page 1018 
para. 2406. 

(b) (’40) Mulla, Tages 413 and 414 Ss. 342 to 344. 

(’38) Gour, Pago 674 paras. 1668 and 1670; 

Pago 675 para. 1671; Page 676 para. 1675; 
Page 078 para. 1677 and Page 1018 Pt. (4). 
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Fazal Ahmed Choudhury s/o Nazir 
Ahmed Choudhury — Defendant 


Calcutta 337 


Petitioner 


v. 


Etim Ali Choudhury s/o Jan Ali 

Choudhury — Plaintiff — 

Opposite Party . 

Civil Rule No. 1546 of 1941, Decided on 7th 
January 1942, in matter of application for setting 
aside and decree of Munsif, Second Court, Patiya 
(Chittagong), D /- 19th August 1941. 

(a) Bengal Agricultural Debtors Act (7 of 
1936), Ss. 18 (1) and 25 (3) — Board’s decision 
b that debt under handnote had been satisfied 
bars suit on handnote in civil Court. 

Where a debt due under a handnote is brought 
before the Board and the creditor fails to appear 
before the Board a decision by the Board that the 
debt had been satisfied and that nothing further 
was due on the handnote bars a suit on fcl *® 7 p Si 
note in the civil Court. L p 337 0 2 J 

(b) Bengal Agricultural Debtors Act (7 of 
19361 S 2 (6A) — Munsif's Court exercising 
jurisdiction of Small Cause Court is civil Court 

within S. 2 (6A). . 

The Court of a Munsif exercising the jurisdiction 
of a Judge of a Court of Small Causes under the 
Provincial Small Cause Courts Act by virtue of the 
provisions of S. 25, Bengal, Agra and Assam Civil 
Courts Act, is the Court of a Munsif defined in 
■C s. 3 (4) Of that Act as one of the classes of the civil 
Courts thereunder and is a civil Court within the 
meaning of S. 2 (6A), Bengal Agricultural ^DeMors 

Act. 

(c) Bengal Agricultural Debtors Act (7 of 
1936), Ss. 47 and 25 — Award under Act— S. 49, 
Registration Act, does not apply — Award is 
admissible in civil Court without registration. 

Section 49, Registration Act, does not apply to an 
award under the Bengal Agricultural Debtors Act 
and therefore the award is admissible in a civil 
Court without registration. [P 338 C 

Imam H ossein Chowdhury — for Petitioner. 

Tafazzal Ali — for Opposite Party. 

ORDER. This rule arises out of a decree 

passed by the second Court of the Munsif of Patiya 
d in the exercise of his jurisdiction as a Court of 
Small Causes dated 19th August 1941 allowing a 
claim on a handnote for Es. 70. The rule has been 
obtained on the ground that the Court had no 
jurisdiction to hear the suit. The ease of the i defen 
dant in the suit was that he had filedaease No. 119 
of 1940 in the Kashiash Debt Settlement Board 
showing all his debts including that of the Present 
handnote. In the award finally made by the Board 
this debt is shown and it is clear therein that no 
amount is due on the pronote. This decision is 
binding on the parties by virtue of the provisions of 
Ss. 25(3) and 18(1), Bengal Agricultural Debtors 
Aot 1936 and therefore no decree should be passed 
fn respect of the claim. It was the defendant's case 
that the debt had been paid ofi by enjoyment of the 

usufruct of the land by the plaintiff credlto J f ^ a 
period of years and it was further contended that 
the Debt Settlement Board had passed an order 

1942 C/43 & 44 


under S. 13 (2), Bengal Agricultural Debtors Act, 
to the effect that nothing was due to the plaintiff e 
on the pronote in question. The learned Munsif 
found that there was no order under S. 13 (2) and 
no copy of such an order has been proved in the 
case. He further considered that the proceedings of 
the Board were, in some respects, defective and 
held that the award must follow the order under 
S. 13 (2). As there was no such order the award 
could not be valid in this respect. In my opinion 
the learned Munsiff has taken a wholly incorrect 
view of the matter. It is clear that this debt was 
brought before the Board, that the creditor failed to 
appear before the Board which held that the debt 
had been satisfied and that nothing further was 
due on the handnote. In that view of the matter 
the learned Munsif should have dismissed the suit. 

It has, however, been brought to my notice that 
the opposite party has obtained a certified copy of 
the award from the Registration Office and this J 
differs in material particulars from that filed in the 
suit. It is not possible for this Court conveniently 
to enquire into the matter and in these circum- 
stances the proper order would appear to be to set 
aside the order decreeing the suit and send the case 
back to the lower Court for that Court to consider 
the copies of this award and to ascertain which is 
the correct copy. It would then be in a position to 
decide in the light of the above remarks whether in 
the correct copy of the award there is anything 
which is a bar to a decree being given in the suit. 

An objection has been taken that the second 
Court of the Munsif of Patiya exercising jurisdiction 
of a Court of Small Causes is not a civil Court 
within the meaning of the definition given in 
S. 2 (6A) Bengal Agricultural Debtors Act. Strictly 
speaking,’ no question of jurisdiction arises in this ^ 
matter. The only point is that the Court is bound 
by the decision of the Board. However, as the point' 
has been discussed at some length, I will briefly 
state my reasons for holding that the Court of the 
Munsif in this matter is a civil .Court witbmthe 
meaning of the definition given in S. 2 (6 A). The 
munsif is exercising the jurisdiction of a Judge of a 
Court of Small Causes under the Provincial Small 
Cause Courts Act of 1887 by virtue of the provisions 
of S. 25, Bengal, Agra and Assam Civil Courts Act 
of 1887. In other words, it is the Court of a munsif 
defined in S. 3 (4) of that Act as one of the classes 
of the civil Courts thereunder that is exercising the 
jurisdiction of the Court of Small Causes so con- 
ferred, and it is therefore clear that the Court is 
exercising that jurisdiction as a civil Court within 
the meaning of the definition in the Bengal Agii- 
cultural Debtors Act. The Provincial Small ( ; au ^| h 
Court’s Act of 1887 in S. 5 makes provision foi the 

establishment of ^sucT Souris 

for the appointment of Jua 0 Co u 
Succeeding sections of the Act make provision as 

regards jurisdiction, practice and P ro “ “F , lre 
Courts. In Chap. 5 supplementary 

made and in S. 32 ( 1 ) specific provision is made th t 

certain parts of Chaps. 3 and 4 specified ttamnapgy 
‘•to Courts invested by or under 7 dicti(m o£ a 

^un of e Smafi CauSsoTar as regirds the exercise 
of that jurisdiction by those Courts. 



338 Calcutta Hiranmoy v. Probal Kumar 


A. I. R. 


jurisdiction in suits of a civil nature which are not 
° cognizable by a Court of Small Causes shall be 
deemed to be different Courts.” 

Section 34 (a) provides thus : ‘‘ when in exer- 
cise of the jurisdiction of a Court of Small Causes, 
a Court invested with that jurisdiction sends 
a decree for execution to itself as a Court having 
jurisdiction in suits of a civil nature which are 
not cognizable by a Court of Small Causes ; ” 
certain documents are not required to be sent. All 
'this abundantly supports the view that it is the 
civil Court of the munsif which is functioning even 
when it is exercising the jurisdiction of the Court 
of Small Causes conferred upon it by a notification 
made under S. 25, Bengal, Agra and Assam Civil 
Courts Act. It is clear therefore that the Court is a 
civil Court within the definition given in S. 2 (6A), 
Bengal Agricultural Debtors Act of 1936. A further 
objection is taken that, as at the time of the suit 
b the award in question had not been registered as 
required under S. 47, Bengal Agricultural Debtors 
Act, the award could not be put in as evidence. In 
my opinion, there is no substance in this’ objection 
as S. 49, Registration Act of 1908, has no applica- 
tion to an award under the Bengal Agricultural 
Debtors Act. The rule is accordingly made absolute, 
the order of the munsif decreeing the suit in favour 
of the opposite party is set aside and the case will 
go back for consideration by the Court below in the 
light of this order, of the terms of what it finds to 
be the actual award made by the Debt Settlement 
Board in Case No. 119 of 1940. There will be no 
order as to costs in this rule. 

G.N./R.K. Rule made absolute. 
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Hiranmoy Bhaduri — Plaintiff — 

Appellant 



Probal Kumar Pramanik — Defendant 

— Despondent. 

Appeal No. 1797 of 1938, Decided on 18th De- 
cember 1911, from appellate decree of Dist. Judge, 
Nadia, ])/- 4th .June 1938. 


(a) Civil P. C. (1908), O. 21, R. G3 — Decree 

against contractual firm of A and H Decree- 

holder seeking attachment against members of 
joint family of A and P> and attaching house 
belonging to joint family -_ C's objection that 
( j house was purchased by him at auction allowed 
— Suit by decree-holder under O. 21, R. 63 tor 
declaration that house belonged to joint family 
and C was mere benamidar — Defect that decree 
was not available against execution debtors 
named in execution application held did not at 
all affect maintainability of suit as framed. 

The decree-holder obtained a decree against a 
contractual firm consisting of A and ]'>, and sought 
execution thereof against the members of the joint 
family of A and />. A house belonging to the joint 
family was attached but C's objection that be bad 
purchased the house at an auction sale was upheld 
and t bo decree- holder’s contention that C was a 
mere benamidar of the joint family was rejected. In 
the suit by the decree-holder under O. 21, R. 63 
for declaration that the house belonged to the 
joint family and therefore was liable to bo attached 
in execution of his decree and that C was n mere 


benamidar of the joint family it was contended that 
the suit as framed was not maintainable : • 

Held that the alleged defect that the decree was 
not available against the execution debtors named 
in the application for execution, was certainly not a 
defect in the frame of the suit, and strictly speak- 
ing, the defect, if any, did not touch the maintain- 
ability of the suit at all. The alleged defect might 
defeat the title claimed by the plaintiff in the suit; 
but that was very different from any preliminary 
defect in the frame of the suit rendering the suit as 
framed not maintainable in law. [P 339 C 2] 

(b) Civil P. C. (1908), O. 14, R. 1— Object of 
framing issue, stated — Court should make is- 
sues sufficiently expressive of matters to be 
considered under them — Frame of issue defec- 
tive — Parties going to trial knowing full well 
what question for decision was — Plaintiff given 
opportunity to meet point not covered by issue p 
— Plaintiff not availing of opportunity — Plain- 
tiff is precluded from contending that defect in 
issue prejudiced him. 

The object of framing an issue is to direct the 
attention of the parties to the main questions of 
fact or law to be decided and the duty of framing 
and recording the proper issues has been placed on 
the Court by the Civil Procedure Code. It is expec- 
ted that in framing such issues the Courts of law 
should exert themselves so as to make them suffi- 
ciently expressive of the matters which they desire 
to consider under such issues, [P 340 C 1] 

Where in spite of the defect in the frame of tho 
issue, the parties have gone to trial knowing full 
well what the question for decision was and tho 
plaintiff was given an opportunity of meeting the 
point raised at the trial though not covered by tho 
issue, he cannot subsequently be heard to say that 0 
the defect in the frame of the issue prejudiced him 
when he did not avail himself of that opportunity. 

(P 340 C‘l] 

(c) Civil P. C. (1908), O. 21, Rr. 63 and 58 — 

Words ‘‘right which he claims to property in 
dispute” in R. 63 refer to right claimed in exe- 
cution proceedings — Property attached in exe- 
cution — Objector's claim allowed — Suit under 
O. 21, R. 63 by decree-holder to establish his 
execution-debtor’s title— Objector cannot ques- 
tion validity of execution proceeding — Merely 
because he is alleged by decree-holder to be 
benamidar of execution debtors it does not entitle 
objector to question maintainability of execu- 
tion proceeding on behalf of real owners parti- 
cularly when latter are not moving in the 
matter. ^ 

Tho words “tho right whioh he claims to the 
property in disputo” as used in R. 63 refer to the 
light which tho party claims in the execution pro- 
ceedings. In a suit by an "execution creditor” under 
O. 21, R. 63 to establish the title of his “execution- 
debtor” to certain property which bad been released 
from attachment on a claim preferred by the defen- 
dant objector the latter has no right to set up any 
irregularities in the execution in answer to the exe- 
cution creditor’s claim of title. He cannot be allow- 
ed to set up tho defence that the deereo cannot be 
executed against tho rxeeut ion-debtors named in 
the execution caso : *4 W. R. 394 and 10 Rom. 
659, liel. on ; 17 Mad. 3S9, Expl. [P 340 C 1,2] 

And so long as the order of tho executing Court 
directing tho execution to proceed against the exe- 
cution. debtors who were made parties to the exe- 
cution proceedings stands the execution debtors 
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themselves maybe debarred from raising that ques- 
a tion. A benamidar does not always represent the 
real owner in a suit or proceeding. Merely because 
an objector who is no party to the execution pro- 
ceedings and who comes to fight his own fight, is 
alleged by the decree-holder to be the benamidar of 
the execution debtors, it does not entitle the objector 
to take up the cause of the real owners and to chal- 
lenge the maintainability of the execution proceed- 
ing on behalf of the real owners particularly when 
the latter even though made parties to the execu- 
tion proceedings are not moving in the matter. 

[P 340 L* 

Sharat Ch. Mukherjee and Kamjit Mukherjee 

— for Appellant. 

Satish Chandra Sinha and Binayak Nath 
Banerjee — for Respondent. 

PAL. J. This appeal by the plaintiff is in a suit 

: under O. 21, R. 63, Civil P. C. The plaintifi insti- 
b tuted Suit No. 561 of 1931 in the Original Side of 
this Court. The defendant in that suit was describ- 
ed: “Pramatha Nath Pramanik and Anukul Chan- 
dra Pramanik, a firm carrying on business at 
Ghurni and Goari in the District of Nadia, traders 
and landholders.* * The suit was decreed on 24th July 
1931, against the defendant firm as described above. 

The plaintiff’s case in the present suit is that 
Protap Chandra Pramanik, Nilmani Pramanik and 
Hari Charan Pramanik were three brothers living 
jointly at Ghurni, that the brothers had a joint 
business which descended to their heirs; that Pra- 
matha Nath Pramanik was the second son of Nii- 
mani and Anukul is the son of Pratep; that after 
several successive deaths in the family, the above 
family business was carried on by Pramatha and 
Anukul as kartas on behalf of the family and that 
1 while thus carrying on the above family business 
C thev purchased goods from the plaintiff; that the 
amount claimed in the Suit No. 561 of 1931 above 
referred to was due by the plaintiff from the Pra- 
manik family on this account. After having obtain- 
ed a decree in Suit No. 561 of 1931, the plaintiff got 
the decree transferred to Nadia Court and took out 
execution of the same as per Execution Case No. 76 
of 1933 and Execution Case No. 261 of 1934. The 
last named Execution Case was dismissed on 5th 
February 1935. Thereafter he started the Execu- 
tion Case No. 156 of 1935 and this time execution 
of the decree was sought against the members of 
the joint family of the Pramaniks and attachment 
was prayed for of the property belonging to this 
joint family. In this execution case the dwelling 
house of the Pramaniks was attached and the pre- 
sent defendant Probal Kumar Pramanik objected to 
' this attachment, claiming that he had purchased 
» this property in 1934 at an auction sale held in 
execution Case No. 1117 of 1933, and that the pro- 
perty no longer belonged to the family of the 
Pramaniks. This Probal Kumar Pramanik is not a 
member of the Pramanik family. The plaintiff 
decree-holder in that objection case asserted that 
the claimant was merely a benamidar of the family. 
The claim however was allowed by the executing 
Court on 8th February 1936. Thereupon the plain- 
tiff instituted the present suit on 19th November 
1936. In this suit he prayed for a declaration that 
the defendant was a mere benamidar of the 
niks and that the property in dispute belonged to 

the joint family of the Pramaniks and consequently 
was liable to attachment and sale in his Execution 
Case No. 156 of 1935. The defendant appeared and 
filed a written statement contesting the claim of 
the plaintiff on various grounds and ultimately the 


learned Munsif framed 17 issues on the pleadings 
of the parties. Of these issues, only issues 2 and 3 C 
were first picked up for hearing and these were 
accordingly heard by the learned Munsif with the 
concurrence of both the parties. The issues run as 
follows : (2) Is the suit maintainable according to 
law and in its present form ? (3) Is the suit bad for 

vagueness? . , , x ., 

The learned Munsif then proceeded to consider 

these two issues together for the sake of convenience 
and decided them both against the plaintiff. He 
held (1) that the plaint was really vague, inasmuch 
as it did not make it clear how a decree standing 
against a firm which was in all appearance a con- 
tractual one, could be made available against the 
members of the family and (2) that the present suit 
was not maintainable, inasmuch as the decree 
obtained by the plaintiff being against the firm 
Pramatha Nath Pramanik and Anukul Chandra 
Pramanik and not against the joint family of the j 
Pramaniks the execution case against the family 
was untenable, and consequently, the execution 
against the joint family property could not proceed. 

He, therefore, dismissed the suit. On appeal by the 
plaintiff, the learned District Judge of Nadia 
affirmed this decision holding that the decree in 
question was against a contractual firm and not 
against the joint family of the Pramaniks and con- 
sequently the prayer for its execution by attaching 
the joint family property was not maintainable. Mr. 
Mukherjee appearing for the appellant, urged the 
following points in support of this appeal : (1) that 
the present suit being one under O. 21, R. 63, Civil 
P. C., the plaintiff is entitled to succeed only on 
establishing the right which he claimed to the pro- 
perty in dispute in his execution case and that 
therefore the only relevant point for decision in 
this suit was whether the property belonged to the Q 
Pramanik family or whether it belonged to the de- 
fendant; (2) that the present execution case having 
been taken out against the joint family of the 
Pramaniks and they not having raised any objection 
to the execution, it was not open to the present 
defendant who was a stranger to that family to raise 
the question in the present suit whether the decree 
should be executed against the joint family; (3) that 
the issue raised and tried did not at all cover the 
points decided by the Courts below and that this 
has greatly prejudiced the appellant inasmuch as 
he had no opportunity of meeting the points raised 
and decided against him by the judgments; (4) that, 
at any rate, the construction put upon the decree 
that it was only against a contractual firm and not 
against the joint family of the Pramaniks was 
wrong and was based on insufficient materials. 

As regards point 3 raised by Mr. Mukherjee in ft 
support of this appeal it must be said that issue 2 
as framed by the learned Munsif fails adequately to 
raise the question actually considered by him in his 
judgment. The issue is “Is the suit maintainable 
according to law and in its present form'. No defect 
in form, however, seems to have been alleged in 
this case. At least no such defect has been adverted 
toby the Courts below and none could be pointed 
out to us here. The defect complained of, viz., that 
the decree in question is not available against the 
execution-debtors named in the application tor exe- 
cution, is certainly not a defect in the frame of the 
present suit, and, strictly speaking the defect, i 
any, does not touch the maintainability of the suit 
at all This may defeat the title claimed by the 
plaintiff in the suit ; but that is a matter very 
different from any preliminary defect in the frame 
of the suit rendering the suit as framed not main-' 
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tainable in law. The object of framing an issue is 
a to direct the attention of the parties to the main 
questions of fact or law to be decided and the duty 
of framing and recording the proper issues has been 
placed on the Court by the Code of Civil Procedure. 
It is expected that in framing such issues our 
Courts of law should exert themselves so as to make 
them sufficiently expressive of the matters which 
they desire to consider under such issues. In spite 
of the defect in the frame of the issue, however, the 
parties in the present case seem to have gone to 
trial knowing full well what the question for deci- 
sion was. At least the plaintiff was given an oppor- 
tunity of meeting the point raised at the trial 
though not covered by the issue, and he cannot be 
heard to say that the defect in the frame of the 
issue prejudiced him when he did not avail himself 
of that opportunity. 


Iu our opinion, the first two points raised by Mr. 
b Mukherjee are of much greater substance. Order 21, 
1*. 63, Civil P. C., lays down : “Where a claim or 
objection is preferred, the party against whom an 
order is made may institute a suit to establish the 
right which he claims to the property in dispute. 
....’’ In this particular case the present plaintiff 
as decree-holder claimed in his execution case the 
right to proceed against the property in question as 
belonging to the joint family of the Pramaniks. 
The application for execution is Ex. B-l in this 
case and it is amply clear from this execution peti- 
tion that, rightly or wrongly, the plaintiff decree- 
holder applied for execution of his decree against 
the members of the joint family of the Pramaniks 
and prayed for attachment and sale of the property 
belonging to the family. Pursuant to this prayer, 
the properties were attached which were alleged as 
belonging to that family. The present property is 
c only one of the items thus attached. The present 
defendant who was not a member of the family 
preferred a claim to this property under 0. 21, R. 58 
asserting a title in himself on the basis of a pur- 
chase of 1934, as has been stated above. On this 
claim being preferred, an order was made against 
the present plaintiff by which it was held that the 
property belonged to the claimant. So the plaintiff 
is the party against whom the order was made 


within the meaning of O. 21. R. 63, Civil P.C., ami 
he instituted the present suit to establish the righl 
which ho claimed there. In our opinion, the word; 
the right which he claims to the property in dis- 
pute’ as used in K. 03 of O. *Jl refer to the right 
(which the party claims in the execution proceedings 
In this particular case the plaintiff in the execution 
proceedings claimed that the property belonged tc 
the joint family of the l’ramnniks, and that ?s the 
(1 right for the establishment of which the presoul 
suit has been instituted. It is difficult to see why 
an objector should be allowed to question the lega- 
lity or validity of the proceeding against the exeeu- 
lion-debtors named in the execution case. There is 
no doubt that if the execution proceedings proceeded 
upto the stage of sale and the present .decree- holder* 
purchased this property at the sale held in exeeu 
tion of this decree, the present claimant could no! 
have defeated their title to the property by allegin' 
that the joint family was not. liable for the decree 
in order to succeed in an action after such sale, the 
present defendant must have taken his stand onl\ 
on his own title, or on want of title of the joint 
lamily. Tt appears that this view was taken by r 
Iff vision Bench of this Court as far back as theyeai 
IS,., m 24 W. R. 394;l (Sir Richard Garth C. .1 



(’75) 24 W.R.39 


1, Tofail Alumni v. Rani Madluib. 


and Birch J.) ; it was held that in a suit by an 
‘execution-creditor* to establish the title of his • 
‘execution-debtor’ to certain property which had 
been released from attachment on a claim preferred J 
by the defendant the latter had no right to set up 
any irregularities in the execution in answer to the 
execution-creditors’ claim of title. Garth C. J. ob- 
served as follows : 

“We consider that the only question which could 
properly have been tried in this case is whether the 
property seized did really belong to the “execution- 
debtor’’ as against the defendant in this suit. As 
between the ‘execution creditor’ and the ‘execution 
debtor’, it would of course have been open to the 
latter to contend that his immovable property could 
not be seized till the remedies against his person 
and movable property were exhausted. But the de- 
fendant who merely comes in to contest the title to ' 
the property has no right to set up any irregulari- 
ties in the execution as an answer to the execution- / 
creditors’ claim to title.’’ In the present case the 
joint family is the ‘execution-debtor’, though they 
may not be the judgment-debtor named in the 
decree. No member of the family is coming forward 
to object to the execution. We do not see why the 
present defendant who is merely a stranger claim- 
ant should be allowed to set up the defence that the 
decree cannot be executed against the execution- 
debtors named in the execution case. Similar view 
was taken in 10 Bom. 659, 2 (Sargent C. ,T. and 
Birdwood J.). The deoision in 17 Mad. 389 3 is not 
against this view. There the defendant claimant 
was connected with the judgment-debtor as being 
reversionary heir of the judgment dobtor’s husband 
or being his coparcener and consequently it was 
held that it was open to him to question the decree 
itself, in a suit under S. 283, Civil P. C. of 1882 
(now O. 21, R. 63 of the present Code). Sf 

Mr. Sinha appearing for the respondent conten- 
ded that the defendant in the present suit having 
been alleged to be the benamidar of tho execution- 
debtors named in the execution case was competent 
to question tho maintainability of the execution 
proceeding itself on behalf of the real owners. We 
are unable to accede to this contention. In the exe- 
cution proceeding itself, tho members of the family 
have been made parties and the executing Court 
lms direoted the execution to proceed against them.i 
So long as that order stands, these members them- 
selves may be debarred from raising this question. 

At any rate a benamdar does not always represent 
the real owner in a suit or proceeding. The alleged 
real owners hero havo been made parties to the exe- 
cution proceeding and they are not contesting there 
the claim of the plaintiff-deoree-holder. It is diffi- 
cult to sec on what principle their benamidar who h 
is no party to tho execution proceeding and who 
comes to tight his own fight, can be allowed to take 
up tho cause of the real owners particularly when 
tho latter are not at all moving in tho matter. The 
difficulties of a decree-holder are already numerous 
and their trouble will indeed be endless if any one 
can thus come and question the validity of the exe- 
cution. In our opinion, therefore, the grounds on 
which the present suit lias been dismissed by the 
Court of appeal below were not open to the present 
defendant and the order of dismissal cannot be 
allowed to stand. The result is that this appeal is 
allowed; the judgments and decrees of the Courts 
below are set aside and the suit is sent back to the 
Court of first instance for disposal according to law 


2. (’86) 10 Bom. 659, Gulibai v. Jngannath. 

3. (’94) 17 Mad. 389, Narayyau v. N ages' wa ray yan* 
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keeping in view the observations made above. We 
a would like to make it clear that our observations 
made above should not be taken as deciding who is 
the real owner of the property. That is a question 
which is to be decided by the Court hearing the suit. 
Costs will abide the result. 

MOHAMAD AKRAM J 
G.N./R.K. 


Mozam Shaikh v. Annada Prasad (Pal J.) 
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A 


% 

I agree. 

Appeal allowed. 


(b) (’40) Chitaley, O. 14 R. 1 N. 1; N. 4 pts. 6 

and 8 and N. 5 pts. 2 and 3. 

(’41) Mulla, O. 14 R. 1 Page 689 Note of the 
' framing of ipsues.’ Page 690 pt. (p); Page 691 

Note ‘wrong issue.’ xT _ , a . 

(c) (’40) Chitaley, O. 21 R. 63 N. 7 pts. 3 and 4 

and Note 14. 

A. I. R. (29) 1942 Calcutta 341 

Mohamad Akram and Pal JJ. 

Mozam Shaikh— Defendant— Appellant 

V. 

Annada Prasad Bhadra and another — 

Plaintiffs— Respondents. 
Appeal No. 110 of 1939, Decided on 16th Decern- 
ber 1941, from appellate decree of Dist. Judg , 
Jessore, D /- 29th October 1938. 

(a) Landlord and tenant — Ejectment suit-— 
Plaintiff alleging that notice served was sulfici- 
ent to determine tenancy— Onus is on Pontiff 
to establish that notice expired with month or 

year of tenancy. . 

Where in a suit by the landlord to eject his 
tenant the landlord pleads that the notice served 
by him was sufficient to determine the tenancy, 
the onus is on the landlord to establish that the 
notice legally determined the tenancy by showing 
that it expired either with the end of the year or 
the end of the month of the tenancy. In the absence 
of evidence by the plaintiff to show when the year 
or month of the tenancy commenced his suit must 

fail. C P 341 C 2] 

(b) Landlord and tenant — Tenancy-at-suffer- 
ance or at-will — What is and how created — 
Tenancy created by contract cannot be char- 
acterised as at will or at sufferance. 

The tenancy-at-sufferance is merely a fiction to 
avoid continuance in possession operating as a tres- 
pass. It, therefore, cannot be created by contract 
and arises only by implication of law when a person 
who has been in possession under a lawful title 
d continues in possession after that title has deter- 
mined without the consent of the person entitled . 
The tenancy-at-will again arises by implication of 
law in cases of permissive occupation. Where the 
tenancy was created by contract there is no scope 
for characterising it as one at-mU^or at sufferance. 

Bajendra Bhusan Bahshi and Bam Mohan 
Bhattacherji—iov Appellant. 

Hemendra Chandra Sen and Szires Chandra 
Sen— for Respondents. 

p/vL T. This appeal is by the defendant in a 

suit for ejectment after notice. The disputed pro- 
perty is a small plot of land in the bazar at Narail. 

The plaintiffs’ case is that the 3e / enda ° t fn 7 p a ?> 1 p 

tenant at-will in respect of the la “ d fr °“ i on 2 6th 
date when he executed the kabuliat, Ex. . 1 ° n 26th 

Ealgoon 1305, corresponding to 9th March 1899, 


that, though not necessary, a notice to quit was 
served on him on 30th Aswinl343 B.S. correspond- 
ing to 16th October 1936, asking him to quit by 
30th Chaitra 1343 B. S. The defence, inter alia, 
was that the tenancy was a permanent one and that , 
at any rate, the notice served was insufficient and 
defective, inasmuch as it did not expire with the 
end' of either the year of the tenancy or the month 
of the tenancy. Both the Courts decreed the plain- 
tiffs’ suit; hence this second appeal by the defendant. 

As has been stated above, the notice asked the de- 
fendant to quit by 30th Chaitra, 1343 B.S. The exact 
vernacular words used in the notice were Trishe 
Chaitra Madhye.” It was contended on behalf of 
the appellant that these words mean that he was 
asked to quit before the expiry of 30th Chaitra 1343 
B.S. and hence defective. We are unable to accept 
this contention of the appellant. The words “Trishe 
Chaitra Madhye” would mean “by 30th Chaitra 
and the tenant would have the whole of that day to / 
give up the tenancy. This is also made clear from 
the next clause in the notice which says that in case 
of default the landlord would take legal proceedings 
to re-enter on 1st Baisakh. The next contention of 
the appellant is that 30th Chaitra was neither the 
end of the month of the tenancy nor of the year of 
the tenancy. His contention is that as the kabuliyat 
Ex. 1, reserved yearly rent, the tenancy must be 
treated to be a yearly one terminable by six months 
notice expiring with the end of the year of the 
tenancy. He contends that if the kabuliyat Ex. 1, 
be taken to be the document by which the tenancy 
was created then in that case, as there is nothing 
in the document itself expressly specifying from 
which date the tenancy is to commence, it must be 
taken that it commenced from 26th Falgoon 130o 
B.S. the date on which the kabuliyat was executed. 

In that case the year or month of the tenancy will 9 
not end on the last date of that month but on the 
27th. His further contention is that the kabuliyat 
itself shows that the tenancy was in existence from 
before the date of this kabuliat, and no evidence 
has been adduced by the plaintiffs m this case to 
show when it did really commence. 

The tenancy of the defendant is admitted, and it 
is the plaintiffs who plead that it determined on 
the expiration of a notice to determine his lease. 

It is for them to prove that the notice in question 
legally determined the lease, in order to show that 
it°must be shown that the notice served upon him 
expired either with the end of the year of tenancy 
or with the end of the month of the tenancy. In 
the absence of any evidence to show when J 
or month of the tenancy commenced, the plainti 
suit must fail. In our opinion, this £ „ 

the defendant must be given effect to. Th P 

want to say that the notice served by tl em wm 

z cT. 

realiy a t enancy at ^ a!1 necessary for the 

sequently, no not , ce ^ ^ unable tQ accept 

purpose ^ d ^^ l X°plaintiffs-respondents. The, 
this contention of tte P a Gction to avoid' 

tenancy-at-sufferance > ti as a trespass, 

continuance in P<^ se “ seated by contract and 
lt \ tbere , ° l S implication of law when a person who 
f 1 ) PPn fn nos^ession under a lawful title continues 
has been ) . P f t er that title has determined with- 

ouS consent of the person entitled . The tenancy- 
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at-will again arises by implication of law in cases 
of permissive occupation. In the present case noth- 
ing of the kind happened. Admittedly, the tenancy 
was created by contract and in our opinion there is 
no scope for characterising the present tenancy as 
one at will or at sufferance. 

The next point urged by the appellant in support 
of his appeal is whether or not in case of eviction 
he would be entitled to have any compensation for 
his structures. As, in our opinion, the appeal must 
succeed on the ground that the notice served failed 
to determine the tenancy, inasmuch as it has not 
been established in this case that it expired with 
the month or year of the tenancy.it is not necessary 
for us to enter into this second question. In the 
result this appeal is allowed; the judgments and 
decrees of the Courts bfelow are set aside and the 
suit is dismissed on the ground of insufficiency of 
notice. In the circumstances of this case, we direct 
u that the parties do bear their respective costs 
throughout. 

MOHAMAD AKRAM J. — I agree. 

G.N./R.K. Appeal allowed. 

T. P. Act — 

(a) (’36) Mulla, S. 106 Page 589 Note ‘Date of 
expiry of notice.* 

( *37) Mitra, S. 106 Page 576, N. 557. 

(b) (’36) Mulla, S. 105 Page 568 Pt. (J);Page 569 
Tt. (w). 

(’37) Mitra, S. 116 Pago 635, N. 614. 

A. I. R. (29) 1942 Calcutta 342 (1) 

Henderson J. 

Abdur Raliim alias Manghu Mia — 
c Judgment-debtor — Petitioner 

v. 

Abdur Rauf and others — 

Opposite Party . 

Civil Rule No. 1151 of 1941, Decided on 20th 
November 1941, for setting aside order of Munsif, 
Second Court, Bolpur (Birblnim), J)/- Till March 
1941. 


was one to re-open the decree. He held that a pur- 
chaser of a part of an equity of redemption is not • 
a successor-in-interest of a mortgagor. This point 
has been dealt with in the judgment of a Division 
Bench of this Court in 45 C.W.N. 530.1 The p e tj_ 
tioner treating the matter as one under S. 47, 
Civil P. C., filed an appeal. It was dismissed as 
incompetent and the learned Judge followed the 
decision of this Court in 45 C.W.N. 776. a The deci- 
sion of the lower Court was correct on the footing 
that the petitioner was attempting to re-open the 
decree by a review application under S. 36, Bengal 
Money-lenders Act. 

The record is now before us and it has become 
apparent that the petitioner never asked that the 
decree might be reopened. He filed an application 
under S. 47, Civil P. C., to the effect that in view 
of the provisions of the Bengal Money-lenders Act 
it should be held that the decretal amount has been 
paid off, and the execution case be accordingly / 
dismissed on full satisfaction. Now, it is not for me 
to say whether that claim is well-founded. It is for 
the learned Judge to decide when he hears the 
appeal both on questions of fact and on questions of 
law. The order of the District Judge is accordingly 
set aside and he is directed to hear the appeal on 
merits. As this order is by consent, costs in the 
rule will be costs in the appeal — hearing fee, one 
gold mohur. 

K.S./R.K. Order accordingly. 

1. (’41) 28 A. I. R. 1941 Cal. 484 : 198 I. C. 315 : 

I. L. R. (1941) 1 Cal. 514 ; 73 C. L. J. 435 : 45 
C.W.N. 530, Sailendra Nath v. Amarendra Nath. 

2. (’41) 28 A. I. R. 1941 Cal. 530 : 196 I. C. 683 : 
I.L.R. (1941) 2 Cal. 402 : 45 C.W.N. 776, Promode 
Nath Saha Roy v. Sm. Rasheshwari Dassi. 

C- P. C. ^ 

(b) (*40)*Chitaley, S. 47, N. 40. 

(’41) Mulla, S. 47 P. 180, Note ‘Adjustment of 
decree.’ 

A. I. R. (29) 1942?Calcutta 342 (2) 

Panckridge J. 


(a) Bengal Money-lenders Act (10 of 1940) 
S. 2 (2) — “Borrower 1 ' — Purchaser of part o 
equity of redemption. 

A purchaser of a part of an equity of rcdomptioi 
is a successor-in-interest of a mortgagor and hone 
is a borrower within the mcaniug of S. 2 ( 2 ) : (' ll 
28 A.I.R. 19-41 Cal. 481, Doll. (p 340 q o 

(b) Civ il p. C. (1908), S. 47 — Application fo 
d holding that decretal amount is paid ofi in viev 

oi Bengal Money-lenders Act is one unde 
S. 47 and order rejecting it is appealable. 

An application to the effect that in view of th 
provisions ot the Bengal Money-lenders Act i 
should beheld that the decretal amount has hcoi 
paid off, and the execution case ho according!’ 
dismissed on full satisfaction is one under S. 4' 
and an order rejecting it, is appealable: ('ll) 2; 
A.I.R. 1941 Cal. 530, Disting. [p 312 C 2 

Sj/cd Farliat AH — for Petitioner. 

Abdul Quascm — for Opposite Tarty No. 2. 

ORDER. ril | 0 i s directed against an orde 
°t the m unsit rejecting an application made hy th, 
petitioner m a certain proceeding taken in exoeu 
1,0,1 .of 11 "'ortgago decree. The petitioner is , 
purchaser of a part of the equity of redemption 
-Jhe Muiijsil started by saying that the applieutioi 


In re Tilak Chand Koyal . 

Insolvency No. 2 of 1939, Deoided on 12th 
August 1941. 


Presidency Towns Insolvency Act (1909), 

S. 55 — S. 55 does not apply to property over 
which insolvent as karta or trustee has dispos- 
ing power. 

Section 55 does uot apply to property over which 
an insolvent in his capacity as karta or trustee has h 
disposing power, at any rate with regard to the 
shares of other persons interested in it ; (’25) 12 
A.I.R. 1925 P.C. 18, Bel. on. (P 342 C 2; P 343 C 1] 

D. S. Dachtcat — for Creditor. 

O. N. Surita — for Official Assignee. 

ORDER. . — In my opinion, it cannot ho said 
that there was any consideration for tho transfer 
in the present case. Therefore, the deed of 13th 
July 1938, prim a facie falls within tho scope of 
S. 5o, Presidency Towns Insolvency Act. At the 
same time, l think it follows from the decision of 
the Privy Council in 52 I. A. 221 that the section 
docs not apply to property over which an insolvent! 


1- (’25) 12 A. I. R. 1925 1\ 
1. A. 22 : 6 Lnh. 1 (P.C.), 
Lai. 


C. IS : 84 I. C. 883 : 52 
Satyanarain v. Behari 
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I 'm his capacity as karta or trustee has a disposing 
power, at any rate with regard to the shares of 
other persons interested in it. In these circum- 
stances I think that all that the Official Assignee 
iis entitled to is a declaration that the deed is void 
in so far as it purports to affect the share of the 
insolvent in the property transferred by the deed. 
I do not think that he is entitled to an immediate 
order for possession, and he must, if he sees fit, 
assert his right against the trustees and the other 
beneficiaries under the deed in other proceedings. 
The Official Assignee will get his costs out of the 
estate, certified for counsel. No other order as 
to costs. 

G.N./R.K. Order accordingly. 


3 
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r. C. Mitter and Khundkar JJ. 

Haji Mahammad Nabi Shirazi and 
others — Plaintiffs — Appellants 

v. 

Province of Bengal and others 

Respondents . 

Appeal No. 163 of 1939, Decided on 6th August 
1941, from original decree of Sub-Judge, 1st Court, 
Hooghly, D /- 24th April 1939. 

(a) Civil P. C. (1908), O. 1, R. 8 and S. 80 — 
Suit for declaration that wakf was for benefit 
of Shia community — Cause title of plaint con- 
taining names of plaintiffs _ Copy of plaint 
attached to notice under S. 80 — Subsequently 
plaintiffs’ application for issue of notices under 
O 1, R. 8 stating suit to be on behalf of bhia 
community allowed - Plaint held contained 
sufficient indication of suit being representative 

Failure to specify suit to be representative in 

plaint annexed to notice under S. 80 held not 
fatal defect— Statement in plaint that plaintiffs 
were entitled to “hissas” and “rewards held 
did not alter character of suit. 

The cause title of the plaint which asked for a 
declaration that the waqf was for the benefit of the 
Shia community contained the names of the plain- 
tiffs. To the notice required under S. 80 a copy ot 
the plaint was annexed. Subsequently, on the plain- 
tiSs’ application for the issue of notices under O. 1, 

R. 8 stating that they had instituted the suit on 
behalf of the Shia community, an order was red- 
ded permitting the plaintiffs to sue under 0. 1, R.8 
and directing the requisite summons to issue : 

Held that the plaint contained a sufficient indi- 
<d cation of the fact that the plaintiffs were bringing 
l ' the suit in a representative capacity on behalf of the 
Shia community, and therefore the notice under 

S. 80 could not be said to be fatally defective on the 
ground that the copy of the plaint attached theieto 
failed to specify the suit as one filed in » re P™® 6 “- 

tative capacity. . . . . 

Held further that the statement in the plaint 
that the plaintiffs were entitled to “ffissas and 
“rewards’ which were not specified was a mere ver- 
biage and did not alter the representative^charactei 

° f (b) 6 Civil P. C. (1908), S. 92 - Public endow- 
ment for religious uses defined — Distinction 
between pdva g te and public trust-Endowment 

held public trust. 

A public endowment for religious uses is one 
Whioh distributes its benefits to allmeq of all classes 


professing a defined form of religion : 15 Beng.L.R. 
167 .Bel. on. [P 346 C 2] « 

The essential difference between a private and a 
public trust is that in the former the beneficiaries 
are defined and ascertained individuals or who 
within a definite time can be definitely ascertained 
but in the latter the beneficial interest must be 
vested in an uncertain and fluctuating body of per- 
sons either the public at large or some considerable 
portion of it answering a particular description. 
The fact that that uncertain and fluctuating body 
of persons is a section of the public following a 
particular religious faith or is only a sect of persons 
of a certain religious persuasion, e. g., Shins or even 
a sub-sect of Shias, would not make any difference 
in the matter and would not make the wakf a trust 
of a private character : 34 All. 468; (’32) 19 A.I.R. 
1932 Pat. 33 and (’38) 25 A.I.R. 1938 Bom. 471, 
Bel. on. £P ^49 C 1] j 

The founder after stating in the wakf deed that 
he had neither children nor grandchildren created 
a wakf of extensive properties including a zemin- 
dary estate and the Imambara building. The income 
of the wakf properties wa3 to be applied to the 
Fatiha ceremonies of the head of the creation, the 
last of the Prophets and of the sinless Imams and 
in the expenses appertaining to the ten days of the 
Sacred Mohurram and all other blessed days, in the 
repairs of the Imambara and the cemetery : 

Held that the endowment was a public trust and 
did not confine the founder’s bounty to the sub-sect 
of Shias to which he happened to belong : 15 
Beng.L.R. 167, Disting. [P 346 C 1, 2] 

(c) Civil P. C. (1908), S. 92— Suit found to be 

in respect of public trust — Finding supported 
by evidence must be upheld in appeal. g 

The trial Court’s finding that the suit is in res- 
pect of a public trust when supported by the mate- 
rials on the record must be upheld in appeal. 

[P 346 C 2] 

(d) Civil P. C. (1908), S. 92 — Whether suit 
falls under S. 92 depends on form of suit as 
revealed by plaint — Suit held came within 
purview of S. 92. 

Whether a suit comes within rules of procedure 

in S. 92 which prescribe the conditions for the valid 

institution of suits of a particular kind depends on 

the form of the suit as revealed by the plaint. 

[P 346 C 2J 

In the cause title of the plaint the Secretary of 
State for India was described as the trustee oi the 
endowment and it was alleged that the Government 
of Bengal purporting to act as trustee under the ^ 
provisions of the Act of 1863 had been unlaw u y 
and illegally spending the income of the wakf on 
purposes foreign to the trust, and had adopted the 
position of mutwalli and had become an express 
trustee. A mandatory injunction was asked for 
directing the Province of Bengal to act in accord- 
ance with the express terms of the trust and to 
cease spending the income on seculai o )jec ^ 

Held that the suit came within the purview of 
S. 92 as the relief of which the plaintiffs were in 
pursuit pointed unerringly to the Province of Bengal 
as a defendant by reason of its position as trustee 
of the wakf according to the plaintiff's case a trustee 

de son tort. 

(e) Civil P. C. (1903), S, 92-Trust for public 
purposes - Suit founded upon breach of need 
not be brought in accordance with S . 92 unless 
relief sought falls under S. 92 (1) (a) to (h). 
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Suits founded upon any breach of trust for public 
purposes of a charitable or religious nature do not 
require to be brought in accordance with the provi- 
sions of S. 92 unless the reliefs sought fall within 
clauses (a) to (h) of S. 92 (1): (’28) 15 A. I. R. 1928 
P. C. 16, Rel. on. [P 347 C 1] 

(f) Civil P. C. (1908), S. 92 (1) (a) to (h) — 
Words “further or other relief” in S. 92 (l)(h) 
— Meaning — Relief to compel trustee to cease 
spending waqf income on secular objects and to 
apply entire income to religious purposes falls 
under S. 92 (1) (h) as it is of same nature as 
contemplated in S. 92 (1) (e). 

The words “further or other relief” inS. 92(l)(h) 
must, on general principles of construction.be taken 
to mean relief of the same nature as els. (a) to (g) : 
(’28) 15 A. I. R. 1928 P.C. 16, Rel. on. [P 347 C 1] 

The reliefs embraced in S. 92 (1) (h) are also 
limited by the qualifying phrase “as the nature of 
the case may require” in S. 92 (2) read with the 
opening words of S. 92 (1). But it cannot be said 
that a relief to come under S. 92 (1) (h) must be an 
additional relief to some other relief prayed for, 
which also must fall within S. 92 (1) (a) to (g). A 
relief to compel the trustee to cease spending the 
wakf income on secular objects, to apply the entire 
income to religious purposes upon which only a por- 
tion of that income was being expended, falls with- 
in S. 92 (1) (h) because it is of the same nature as 
that contemplated in S. 92 (1) (e) which involves 
direction and control of benefits which are capable 
of flowing in different directions. [P 347 C 2] 


Held that the suit was not one under S. 42 for a 
declaration coupled with a prayer for consequential * 
relief by way of injunction, but that it was one 
under the general law for a mandatory injunction • 
and that the prayer for a declaration was merely 
introductory thereto. [P 348 C 2] 

(j) Bengal Waqfs Act (13 of 1934), S. 73 (2) 

— Applicability — Waqf need not be under direct 
charge of Commissioner. 

There is nothing in S. 73 (2) to indicate that for 
its applicability the waqf must be in the direct 
charge of the Commissioner of Waqfs. [P 348 C 2] 

(k) Trust — Public trust — Individual or limi- 
ted individuals may have personal right in pub- 
lic trust — Whether personal right exists — Tests 
— Individual right can be enforced indepen- 
dently of S. 92, Civil P. C. 

An individual or a limited group of ascertained 
individuals may have personal or individual rights / 
in a public waqf or public trust. In considering 
whether a member of the public or a member of a 
particular community has an individual or personal 
right in a public trust which is alleged to have been 
infringed by the trustee one important test is, whe- 
ther, apart from the infringement of the rights of 
the general body, there is some damage special to 
the plaintiff in which the other members of the 
general body are not concerned. Such individual 
right can be enforced independently of S. 92, Civil 
p - C. [P 349 C 2] 

(l) Civil P. C. (1908), S. 92 (1) (e) and (g) — 
Construction. 


(g) Interpretation of statutes — Principle of 
ejusdem generis — Meaning of. 

The ejusdem generis doctrine means that where 
c general words immediately follow or are closely 
associated with specific words, their meaning must 
be limited by reference to the preceding words : 
(1897) 1 Q. B. 175, Rel. on. (P 347 C 1] 


(h) Civil P. C. (1908), S. 92 — Amendments of 
1882 and 1908 of S. 92 as it originally stood were 
intended to be retrospective. 

The amendments in 1882 and 1908 of S. 92 ns it 
originally stood were intended to bo retrospective 
and alfccted existing rights : 40 Cal. 704 and (’30) 
17 A. I. R. 1930 Cal. 34, llcl. on; (’28) 15 A. I. R. 
1928 1*. C. 10, Ref. [I* 348 C 1] 

(i) Specific Relief Act (1877), S. 42 — Scope- 
Suit for declaration that certain endowment was 
for upkeep of imambara, for celebration of relil 
gious ceremonies therein and ior benefit of Shin 

( l community and not for any secular uses and 
for injunction directing defendant to act in 

future according to declaration sought Suit 

does not fall under S. 42 — Suit held under gene- 
ral law for mandatory injunction, declaratory 
prayer being introductory thereto. 


Section 42 does not sanction every form of deelr 
ration, hut only a declaration that the plaintiff i 
entitled to any legal character or to any ri dit a 
to property” : 39 Cal. 701, Rel. on. [i* 348 C ‘J 

The plaintiffs as representing the Shia comnn 
nit.y of Moslems sued for a declaration that a eei 
tain endowment was intended for the upkeep of a 
imambara, for the celebration of religious core 
monies therein, and for the benefit, of the Shi 
community and not for any secular uses and prav 
ed lor a mandatory injunction against the defer 
dant directing him to net in future in accordant 
with tht' ucclunition sought 


The essence of S. 92 (1) (e) and (g) is directions 
from the Court concerning the management of the 
trust. A direction that in the administration of the 
trust the trustee should do a certain thing or ab- 
stain from doing a certain thing is not alien to a X 
scheme of management. [p 350 C 1] 

Sir S. Wasir Hasan, H. L. Chakraburtty, Khur- 
shad Husnan , Syamadas Bhattacliarjya, Syed 
Ibni Imam and Saiyed Husaiji — 

for Appellants. 

Dr. Basok , Ramaprosad Mookerjee , Rakhal Ch . 
Bose and Abdul Quasem No. X — 

for Respondents. 


KHUNDKAR J. — This is an appeal from an 
order of the learned Subordinate Judge of the First 
Court, at Hooghly, dated 24th April 1939, by which 
ho dismissed the nppcllaut's suit on preliminary 
grounds. The suit was instituted by certain persons 
purporting to represent the Shia community of 
Moslems, for a declaration that a certain endow- 
ment at Ilooghly, sometimes called the Mohsiniya 
wakf, was intended for the upkeep of an imambara, 
for the celebration of religious ceremonies therein, 
and for the benefit of tho Shia community and not 
for any secular uses. A mandatory injunction was 
prayed for against defendant 1, the Secretary of 
State for India in Council, directing him to act iu 
future in accordance with tho declaration sought. 
The other persons impleaded as defendants were 
t he members of tho Committee of Management of 
tho luiamlmra, defendants 1 to 6 (a), and tho Com- 
missioner of Wakfs, Bengal, defendant 7. The ease 
made in tho plaint was to tho following effect : In 
the year 180b, Haji Mohammad Mohsin, a Shift 
Mussulman created by deed a wakf of extensive 
properties embracing a zemindary estate in dessore 
known as tho Syed pur estate, the Imambara build- 
and bazar land in Ilooghly. Tho wakfnanut 
allocated the income between certain objects m the 
tollowing properties : 
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Three-ninths for the expenses of religious cere- 
a monies in the imambara, and for repairs to the 
imambara and to a cemetery ; 

Two-ninth as the remuneration of two mutwallis ; 

Four-ninth for the upkeep of the establishment, 
salaries of servants, and monthly stipends to cer- 
tain specified persons. 

The wakif died in 1813. In 1818 the Board of 
Revenue, Bengal, purporting to act under Regn. 19 
of 1810 took possession of the Syedpur Trust estate. 
In 1835 the Government of India apportioned the 
income in a certain manner. In 1875 the Board 
of Revenue purporting to act under Act 20 of 1863 
(The Religious Endowments Act), assumed power of 
disposal over the usufruct of the wakf estate, and 
diverted ^five-ninths of the income to purposes 
foreign to those of the wakf. The Government of 
Bengal purporting to act as trustee under Act 20 
b of 1863, has since then been unlawfully spending 
the income on purposes not sanctioned by the deed 
of wakf. The interests of Shia Muslims who are 
beneficiaries under the wakf have suffered by reason 
of such diversion and misapplication of the trust 
funds. It was further averred in the plaint that the 
plaintiffs were interested in the wakf, and that the 
Government had adopted the position of mutwalli 
and had become express trustees. The plaintiffs 
craved leave to sue in a representative capacity 
under O. 1, R. 8, Civil P. C. The two principal 
prayers in the plaint were thus expressed . 

“(a) That it be declared that the wakf created 
and established by the late Haji Muhammad Moh- 
sin known as Mohsinya Waqf Hooghly by a waqf- 
nama in Persian language dated 20th April 1806, 
was meant for the upkeep of the Mohsiniya Imam- 
bara of Hooghly, the ceremonies and functions 
c observed therein according to the Shia faith and for 
the benefit of the Shia community and that it was 
not intended by the wakif that any portion of the 
wakf be spent on secular uses, (b) That an order of 
mandatory injunction be passed against defendant 1 
that he may act in future in accordance with the 

aforesaid declaration.” 

The plaint was filed on 6th April 1937, on which 
date an application for the issue of notices under 
O. 1, R. 8, was granted, and a direction was made 
for the publication in the Calcutta Gazette as well 
as in a local newspaper of the fact of the institution 
of the suit. Prior to that on 26th January 1937, 
the plaintiffs’ pleader, by way of notice under S. 80 
of the Code, addressed to the Secretary of State 
through the Collector of Hooghly, a letter to which 
was annexed a copy of the plaint. A written state- 
ment on behalf of defendant 7, the Commissioner of 
d Wakfs, Bengal, was filed on 25th June 1937. and a 
written statement on behalf of defendant 1, the 
Province of Bengal, verified by the Collector of 
Hooghly, was filed on 23rd July 1937. Issues were 
framed on 9th August 1937. These included two of 
a preliminary character which arose out of pleas in 
bar. Issue 2 raised the question whether the suit 
was barred under S. 92, Civil P. C., and S. 73 (2), 
Bengal Waqfs Act, and issue 5 raised the question 
whether the suit was maintainable at the instance 
of the plaintiffs under O. 1, B. 8 of the Code On 
24th, 25th and 27th March 1939 respectively three 
applications were filed for permission to amend the 
plaint. Paragraph 1 of each of these applications 

contained the following statement . 

‘‘That it appears that in the cause title of the 

above suit the plaintiffs have not been described in 
their representative capacity although from the 
body of the plaint it appears that they are suing not 


only in their individual capacity but also on behalf 
of the members of the Shia Community.” £ 

The plaintiffs in these applications prayed for 
the insertion of the words ‘‘for self and on behalf 
of the members of the Shia community” after the 
word ‘‘plaintiff” in the cause title, and for inser- 
tion of the words ‘‘as members of the Shia commu- 
nity” in para. 11 after the word ‘‘plaintiffs.” The 
question of amendment and the pleas in bar were 
heard together on 25th March 1939. The learned 
Subordinate Judge held that the suit was barred 
under S. 92 of the Code as the consent of the advo- 
cate general had not been obtained before the insti- 
tution of the suit, and the suit had not been 
instituted in the proper Court. He further held 
that the suit had not been validly instituted in as 
much as a proper notice under S. 80 of the Code 
has not been served on the Province of Bengal. 
The learned Judge’s view in regard to this matter 
was that the plaint originally filed did not indicate f 
the person on whose behalf or for whose benefit the 
suit was brought, and that although it was open to 
the Court to allow the amendments prayed for, and 
so to convert the suit into a properly constituted 
representative suit under O. 1, R. 8, and also to 
direct the issue of fresh notices under that rule, 
such a proceeding would serve no useful purpose, 
for, it would not cure the defect in the notice under 
S. 80 of the Code which was served as required two 
months before the institution of the suit, but 
which in the present case did not amount to notice 
of a representative suit such as the plaintiffs were 
seeking to convert the action into by amendment of 
their plaint. 

We are not impressed by the learned Judge’s 
reasoning in regard to the failure of the plaint 
to fulfil the requirements of O. 1, R. 8. That pro- 
vision enacts that where there are numerous per- Q 
sons having the same interest in one suit, one or 
more of such persons may, with the permission of 
the Court, sue or be sued on behalf of or for the 
benefit of all persons so interested. The cause title 
of the plaint contained the names of seven plain- 
tiffs and prayer (a) asked for a declaration that the 
waqf was meant ‘‘for the benefit of the Shia 
community.” On 6th April 1937, the plaintiffs sub- 
mitted an application for the issue of notices under 
O. 1, R. 8 in which they stated that they had in- 
stituted this suit on behalf ol the Shia community. 

On 7th April 1937 an order was recorded per- 
mitting the plaintiffs to sue under O. 1, R. 8 and 
directing the requisite summonses to issue. In our 
judgment the plaint contained a sufficient indica- 
tion of the fact that the plaintiffs were bringing 
the suit in a representative capacity on behalf of 
the Shia community, and it does not appear to us fo 
that the notice under S. 80 of the Code was fatally 
defective. As regards the finding under issue 2 
that the suit was barred by reason of failure to 
comply with the provisions of S. 92 of the Code, it 
has been contended before us that S. 92 does not 
apply at all for several reasons. Firstly, this is not 
a suit in respect of a public wakf, for there are 
words in the waqfnama clearly indicating that the 
Imambara is a private Imambara, and that the 
trust is for the members of the sub- sect of Shias to 
which the founder belonged. We may say at once 
that we are satisfied that there are no such words 
in the deed. The second paragraph opens with the 
words : 

‘‘Whereas I have neither children nor grand- 
children nor other relatives who would be my legal 
heirs and whereas it is my earnest wish to keep up 
and continue the ceremonies and the expenses that 
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are good and have been all along prevailing in this 
c family such as Fatiha of Hazarat (on them be peace 
and blessings) and other ceremonies besides these 
I therefore do hereby dedicate purely for the sake of 
God all the above properties as a per- 

manent wakf for the expenses, details of which are 
given herein ” 

The second paragraph contains the words : 

“The abovenamed mutwallis after paying the 
Government revenue shall divide the remaining 
proceeds of the said Mahals into nine shares, three 
shares of which they shall first of all disburse in 
Fatiha ceremonies of the Head of the creation, the 
last of the Prophets and of the sinless Imams (on 
all of them be the blessings and peace of God) and 
in the expenses appertaining to the ten days of the 
Sacred Mohumrram and all other blessed days, in 
the repairs of the Imambara and the cemetery.” 

Now these are the only words in waqfnama which 
^ relate to religious as distinct from secular purposes. 
How they can be construed to apply to purposes singu- 
lar to the sub-sect of the Shia community to which 
the wakif belonged, we confess we cannot see. The 
deed recites that the founder has neither children 
nor grand-children, a circumstance which in itself 
suggests that the imambara was not to remain a 
private or family institution. Reference is made to 
ceremonies that have been prevailing in the foun- 
der’s family but these are specified as Fatihas of 
the Holy Prophet and the sinless Imams, the 
ceremonies of the sacred Mohurrum and other 
blessed days. To say that these words clearly con- 
|fine the founder’s bounty to the sub-sect of Shias 
jto which ho happened to belong is in our opinion 
only to do violence to the language of the deed. 


C 



The case in 15 Peng. L.R. 167 1 which was cited 
for the purpose of supporting the contention that 
the Mohsiniya Wakf is a private wakf, has no ap- 
plication, for, in that case the dedication was by a 
purdanashin lady in respect of an Imambara situated 
within the female apartments of her dwelling house 
from which she had the power of excluding stran- 
gers. In the words of the judgment there was 
nothing in the taulitnama which contemplated 
an appropriation for the general benefit and the 
founder’s object was further explained in her depo- 
sition. ‘‘It. was to perpetuate certain ceremonies in 
commemoration of her mother’s death according 
to the custom of the family which was of the Shia 
sect, and in the regular performance of which the 
defendant, who had married a husband of the Sunni 
sect, probably saw some future difficulty.’* 

A passage cited from Ameer Alt’s Mahomedan 
Law, Yol. I (Edn. 3) p. 45G in support of the conten- 
tion, shows on the contrary that the learned author 


considered this particular Imambara — the I man 
bar a of Haji Mohammad Mohsin at Hooglily — to L 
a public Imambara. The plaint far from making 
case of private wakf clearly states that the suit i 
brought in the interest of the Shia community 
Paragraph 1 expressly avers that the proport ic 
'were dedicated “to the religious purposes of th 
Shia faith of the wakif and hiscomnumitv.” Parn 


graph 0 states that “the interest of tho Shi 
Muslims, who arc the beneficiaries of the nforcsnii 
wakf have suffored greatly. In prayer (a) of th 
plaint a declaration is asked for that the wakf “wa 
meant for the upkeep of tho Mohsinva Imamhar 
ut Hughlv, the ceremonies and functions observe' 
I herein according to the Shia faith ami for th 
bi-neiit of the Shia community.” It. is reasonabl 


J. (’75) 15 Peng. L. ]{. 107 : 
Lano l>cgum v. Nawah Svud 


*23 W.R. 153, 1 Vlroos 
Asngur Ally Khan. 


clear that one of the main purposes of the suit was 
to establish the exclusive right of the Shia comma- ^ 
nity to the benefit of the founder’s bounty. As laid 
down in 15 Beng. L. R. 1671 at p. 184, “A publio 
endowment for religious uses is one which distri- 
butes its benefits to all men of all classes professing 
a defined form of religion.” 

We have been invited to remand the case in order 
to enable the Court below to determine whether 
this is a suit in respect of a publio trust, for it is 
said that there are no materials on the record to 
enable this Court to decide that question. It was 
never argued in the trial Court that this was not 
a suit in respect of a public trust, and the learned 
Judge has found in clear terms that it is a suit of 
that description for, to quote his own language, 
“there can hardly be any doubt that this is a case 
of an ‘alleged breach of any express or constructive 
trust created for public purposes of a charitable or 

religious nature ” This finding is amply sup- / 

ported by tho materials on the record to which we 
have already referred, and it must be upheld. 

The second reason advanced in defence of the 
proposition that the suit does not fall within the 
scope of S. 92 of the Code is that relief is claimed 
against the Province of Bengal which is not a trustee 
but a stranger to the trust, and reliance is placed 
upon 55 I. A. 96 2 in which it was laid down that 
S. 92 does not apply to suits in which relief is 
sought against strangers to the trust such as per- 
sons who are alienees from the heirs of a mutwaJli. 

In our judgment that principle does not apply 
here. Whether a suit comes within rules of proce- 
dure which prescribe tho conditions for the valid 
institution of suits of a particular kind depends on 
the form of the suit ns revealed by the plaint. In 
the cause title tho Secretary of State for India in 
Council is described as the trustee of tho endow- ^ 
ment. In para. 7 it is alleged that the Government 
of Bengal purporting to act as trustee under the 
provisions of the Act of 1863 has been unlawfully 
and illegally spending tho income of the waqf estate 
on purposes foreign to the trust. In para. 11 it is 
averred that defendant 1 has adopted tho position 
of mutwalli and has become an express trustee. In 
prayer (b) a mandatory injunction is asked for 
directing defendant 1 to aot in accordance with the 
declaration sought for in prayer (a). There oan be 
little doubt that in tho present suit the relief of 
which tho plaintiffs were in pursuit pointed un- 
erringly to the Province of Bengal as a defondant 
by reason of its position as trustee of this waqf 
according to tho plaintiff’s case a trustee de son tort. 
Tho third of the reasons advanced for the proposi- 
tion that this is not a suit within S. 92 of the Code, 
is that tho reliefs sought do not fall uuder any of h 
the els. (a) to (h) of sub-s. (1). To appreciate this 
argument it is necessary to advort to the two prin- 
cipal prayers in the plaint which have been set out 
before. 

Prayer (a) is for a declaration of a comprehensive 
character which must extend to saying “that it was 
not intended by the wakif that any portion of tho 
wakf be spent on secular uses.” Prayer (b) is for an 
injunction to compel the Province of Bengal to aot 
in accordance with this declaration. The effect of 
these two prayers is to ask for a direction whioh 
will prevent Government from appropriating any 
portion of the income for secular purposes, and 
which will compel it to spend the entire usufruct 

2. (’28) 15 A.I.R. 1928 P.C. 16 : 108 I. C. 361 : 55 

Cal. 519 : 55 I.A. 96 (P. C.), Abdur Rahim v. Abu 

Mahomed Barknt Ali Shah. 
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on the upkeep of the Imambara, on the ceremonies 
& and functions observed therein, and for the benefit 
of the Shia community. As secular uses are to be 
denied “the benefit of the Shia community,” pre- 
sumably means those benefits which the members 
of that community may derive from the upkeep of 
the Imambara and the ceremonies and functions 
observed therein according to the Shia faith. Ad- 
mittedly, the relief sought does not come under 
els. (a), (b), (c), (d), (f) or (g). On behalf of the 
appellants, it has been contended that it cannot be 
considered to be a relief within cl. (e)or even cl.(h). 
The former clause is in these terms ‘‘declaring 
what proportion of the trust property or the inter- 
est therein shall be allocated to any particular 
object of the trust.” In the present case the plain- 
tiffs are not invoking the jurisdiction of the Court 
as Kazi to make a division of the income in certain 
proportions between different objects, but they are 
fr asking the Court to declare that all expenditure 
shall be limited to certain defined purposes of a 
religious nature. Therefore, there is no prayer for 
allocation of any proportion of the trust property or 
the interest therein to any particular object of the 

trust. , ... 

It is not necessary for us to decide the point in 

view of the fact that we consider the relief claimed 
to be covered by cl. (h). On behalf of the appel- 
lants two objections have been urged against such a 
conclusion; firstly, that the relief sought should be 
ejusdem generis with those indicated in els. (a to 
(f»), and secondly, because it must be further relief 
in the sense of being additional to some other relief 
also prayed for which latter must fall within one of 
the els. (a) to (g). The second objection is unsup- 
ported by any really relevant authority and indeed 
it was not seriously pressed. We are of the opinion 
that it is without any substance whatever. The first 
objection must be considered in the light of what 
was laid down in 55 I. A. 962 which enunciated the 
principle that suits founded upon any breach of 
trust for public purposes of a charitable or religious 
nature do not require to be brought in accordance 
with the provisions of S.92 unless the reliefs sought 
fall within els. (a) to (h) of sub-s. (1). Their Lord- 
ships of the Judicial Committee of the Privy Coun- 
cil held in that case that the words “further or 
other relief” in cl. (h) must on general principles 
of construction be taken to mean relief of the same 
nature as els. (a) to (g), and that the opposite con- 
struction would cut down substantive rights which 
existed prior to the enactment of the Code of 1908 
when sub-s. (2) was first introduced. “It is unlike- 
ly “said their Lordships “that in a Code regulating 
procedure the Legislature intended without express 
d words to abolish or extinguish substantive rights of 
' an important nature which admittedly existed at 

that time.” 

Does the relief sought in the present case come 
within cl. (h) as being a relief of the same nature 
as the reliefs indicated in els. (a) to (g) ? The ejus- 
dem generis doctrine has been described in the 
wo?ds 6 of Lopes L. J. in (1897) 1 Q.B. 17 ? 3 as 
meaning, “that where general words immediately 
follow or are closely associated with specific words 
the* meaning must be limited by reference to the 
preceding words.” Here attention has to be directed 
to the words of cl. (e) set out above. Is the relief 
asked for of the same nature as the apportioning of 

•a (1897) i 0 B. 175 : 66 L. J. Q* B. 137 * 75 
L T 534 : 45 W. R. 203 : 61 J. P. 116. Smelting 
Co. of Australia v. Commissioners of Inland 

Revenue. 
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the income of property between particular objects ? 
That is not what is asked for, but it is prayed 0 
that Government be compelled to cease spending 
the income of this wakf on secular objects, and be 
directed to apply the entire income to religious pur- 
poses upon which at the present time, only a portion 
of that income is being expended. In our judgment 
the one act would be in its nature, and probably 
also in its method of execution, essentially similar 
to the other act. Government has been doing some- 
thing which has caused a diversion of the income 
to secular objects. Government is now to do some- 
thing which will stem that diversion. A stream of 
benefits moving in one direction is to be put back 
so that it may proceed in another direction, and 
“allocation” in the context of cl. (e) surely involves 
direction and control of benefits which are capable 
of fiowiug in different directions. We think that 
looked at broadly the difference between allotting a 
thing in its entirety and allocating only a portion 1 
of it is in substance really only a difference of 
degree, and we are satisfied that the relief which is 
sought by this plaint is within cl. (h) because it is 
of the same nature as that which is contemplated 
in clause (e). 

The next reason advanced in support of the con- 
tention that S. 92 does not apply is that the words 
“reliefs specified in sub-s. (1)” mean reliefs parti- 
cularised or specially described in sub-s (1). It is 
suggested that if the relief which the plaintiffs are 
seeking comes within clause (li) it is an unspecified 
relief because cl. (h) is a residuary clause embracing 
reliefs not already mentioned. The short answer to 
this contention is that if the prohibition contained 
in sub-s. (2) were intended to apply only to suits 
brought to obtain the reliefs mentioned in els. (a) to 
(g) and not to those covered by clause (h) the sub- 
section would have said so. It is reasonably clear 
that the reliefs embraced in cl. (h) are limited not 
only by what was laid down in 55 I. A. 962 but also 
by the qualifying phrase “as the nature of the case 
may require” in sub-s. (2) read with the opening 
words of sub-s. (1) : “In the case of any alleged 
breach of any express or constructive trust created 
for public purposes of a charitable or religious 
nature, or where the direction of the Court is 
deemed necessary for the administration of any 
such trust.” These limitations have narrowed down 
the possible reliefs under cl. (h) to reliefs of a very 
definite order, and it cannot be said that it would 
be a misnomer to apply the word “specified” to 
those reliefs. 

Next it has been urged that the cause of action 
in the present suit arises out of the Government’s 
interferences with the trust which commenced prior 
to the year 1882, and that the amendments of the h 
Code in 1882 and 1908 cannot in any way curtail 
that right. As S. 539 of the old Code which has 
been replaced by S. 92 of the present Code, was 
amended so as to apply to trusts for religious pur- 
poses in the year 1882, the section cannot apply to 
the present suit which concerns exclusively religious 
purposes. It is further urged that the prohibition 
contained in sub-s. (2) of S. 92 does not affect this 
suit because that sub-section was first enacted in 
the Code of 1908. These propositions are sought to 
be supported upon the principle enunciated in 55 
I. A. 96 2 , and referred to above, that it is unlikely 
that in a Code regulating procedure the legislature 
intended without express words to abolish substan- 
tive rights which existed at that time. 

We °cannot assent to the proposition that the 
cause of action in the present suit arose when Gov- 
ernment first intervened in the administration of 
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the trust. That question has to be determined in the 
a first instance by what is stated in the plaint. In 
the plaint in this suit there is no indication of the 
time when the cause of action first arose, and no 
relief is prayed for in respect of the past acts of the 
Government. The remedies of which the plaintiffs 
are in pursuit are in respect of the existing state of 
things, and what they are really asking for are a 
declaration to be followed by an injunction which 
will regulate the future conduct of the defendants. 
The statement in para. 14 of the plaint that the 
cause of action has arisen from to day is by itself 
too vague to be of any import. In 40 Cal. 704 1 
Jenkins C. J. stated that the Legislature evidently 
considered that the present Code might and would 
interfere with rights, and that the Code as framed 
would affect existing rights under the old Code. In 
disposing of the argument that this view would 
involve hardship and that rights would be im- 
perilled, he referred to S. 1, cl. (2) which prescribed 
that, though the Code was passed in March, 1908, 
it should not come into operation until January 
and observed that “that provision afforded ample 
opportunity to all persons having rights under the 
old Code to enforce them before the new Code came 
into operation.” 

A similar view in regard to the Limitation Act of 
1908 was expressed in 33 C.W.N. 519.6 In that case 
B. B. Ghose J. quoted the following observations of 
Wright J. in (1898) 2 Q.B. 547° at p. 551 : 

“Perhaps no rule of construction is more firmly 
established than this that a retrospective operation 
is not to be given to a statute so as to impair an 

existing right or obligation otherwise than as regards 
a matter of procedure, unless that effect cannot be 
avoided without doing violence to the language of 
the enactment.” 

c At p. 553; — “one exception to the general rule 
has some times been suggested, namely, that where, 
as hero, the commencement of the operation of an 
Act is suspended for a time, this is an indication 
that no further restriction upon retrospective opera- 
tion is intended.” 

In 55 I. A. 96- the Judicial Committee weredealing 
with the contention that cl. (h) of s. 92 was wide 
enough to include a relief against strangers to the 
trust and one observation should bo quoted : 

l'heir Lordships see no reason to consider that 
8. 92 was intended tu enlarge the scope of S. 539 by 
the addition of any relief or remedy against third 
parties, i. e., strangers to the trust They are aware 
that the Courts in India have differed considerably 
on the question whether third parties could orshould 
he made parties to a suit under S. 539, hut the 
general current of decisions was to the effect that 
(7 even if such third parties could properly he made 
parties under S. 539, no relief could be granted as 
against them. In that state of the previous law, 
their Lordships cannot agree that, the Legislature 
intended to include relief against third parties in 

el. (Ii) under the general words “further” or other 
reliefs.” 

In our judgment, the appellants have failed to 
make out a case for holding that the cause of action 
upon which this suit was founded was a right which 
was in existence prior to 1SS2, or that if it so 

4. (’13) 10 Cal. 701 : 19 I. C. 391 : 17 (\ \\\ X 
b22, r.isseswar Sonamut v. .lasoda Lai Ohowdhrv. 

5. (’30) 17 A.I.R. 1930 Cal. 31 : 122 l.O. 201 • 50 
Cal. 1 J 1 7; 19 ('. 1 ,.9 . 302; 33 C. W.N. 5 19, Khoudkar 
IWsmonusl Siilrli v. Clmiulni Kumar Mukhorii 

6. (189S)2<> 15. 517 : 07 L 9.0. 1C 935 ; 79 p i' 

H0:J : 17 *l‘:5 Munson 322, He Athlumnev’ 


existed, it was not affected by the amendments of 
the Code which took place in that year and in the d 
year 1908. It was then argued that whatever other 
character this suit may bear, it is nevertheless a 
suit in which the plaintiffs seek to establish their 
individual right to something, and that to that 
extent it is not a suit governed by S. 92. The argu- 
ment was somewhat involved, but if we have 
apprehended it aright it amounts to this. It is 
stated in para. 11 of the plaint that the plaintiffs 
are . recipients of hissas and rewards and the decla- 
ration for which they are suing would affirm their 
rights to such his9us and so afford them relief os 
individuals; the prayer (b) for a mandatory injunc- 
tion was added merely to satisfy the requirements of 
S. 42, Specific Relief Act. 

The “hissas” or shares and the “rewards” to 
which reference is made are in no way specified. 
What are they shares in ? Are they shares in alra 9 
or in food or in material benefits of some other f 
kind ? What are the rewards for, and what is their 
value or extent ? How do these plaintiffs derive 
their right to any shares or rewards from the trust 
deed ? The suggestion conveyed by the words 
“hissas” and “rewards” is nebulous and indeter- 
minate, and when the plaint is read as a whole, 
they can only be regarded as mere verbiage. There 
can be little doubt that this is a representative suit 
in which the plaintiffs are suing as members of the 
8hia community and on behalf of that community. 
Such rights as they may be entitled to under the 
trust deed are rights which they claim in common 
with other members of that community, and we fail 
to see how under these circumstances any of the 
reliefs for which they have instituted this suit can 
be regarded as separable and personal. Then again, 
to say that the prayer for a mandatory injunction 
was thrown in, so to speak onlv to satisfy the ^ 
requirements of S. 42, Specific Relief Act, is to lose 
sight of the terms of that section. As was made 
clear in 39 Cal. 704? that section does not sanction 
every form of declaration, but only a declaration, 
that the plaintiff is “entitled to any legal character or 
to any right as to property.” It is, in our judgment, 
reasonably clear that this suit is not one under 
S. 42, Specific Relief Aot, for a declaration of this 
kind coupled with a prayer for consequential relief 
by way of injunction, but that it is one under the 
general law for a mandatory injunction and that 
the prayer for a declaration is merely introductory 
thereto. 

There remains to mention an argument advanced 
on behalf of defendant 7, the Commissioner of 
Wakfs against the finding that the suit is not barred 
by 73 suh-s. (2), Bengal Wakfs Act, 1934. The 
learned Subordinate Judge has held that the con- 
sent. required by this sub-section is not a necessary 
condition for the validity of the suit because there 
is no denial of the statement in para. 11 of the 
plaint that the Commissioner of Wakfs, Bengal, is 
not directly in charge of this wakf. There is 
nothing however in the section to indicate that the’ 
wakf must be in the direct charge of the Com mis- 1 
sioner, and we are of the opinion that as S. 92 J 
t iviM\ O., applies this suit is also barred by sec-; 
tion 73 (2), Bengal Waqfs Act. The appeal accord- 
ingly tails and is dismissed with costs. 

R.C. MITTERJ. — I agree but I wish to say a few 
words on the question as to whether the suit is 
barrel by the provisions of S. 92, (2), Civil V. C,, in 
view oi the fact that the consent in writing of the 

7. (12) 39 Cal. 701 : 15 l.C. 127 : 16 C.W.N. 838 
lhokali Koer v. Kedar Nath. 
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Advocate General or of the Local Government has 
41 not been obtained by the plaintiffs. This question 
depends upon the following considerations, namely, 
(1) Whether the suit is in substance one which falls 
within sub s. (1) of that section and (2) whether 
sub-s. (2) thereof is applicable. As the suit was de- 
cided in the Court below on preliminary issues 
pleaded in bar we must proceed on the basis of the 
plaint only, assuming all averments made therein 
to be true. 

The first point for consideration is whether the 
trust is a public trust. I have no doubt that the 
plaint proceeds on the basis that Haji Mohamad 
Moshin’s wakf is a public one, and that the plain- 
tiffs also accepted that position when the prelimin- 
ary issues were considered by the Court below. 
Even without the applications for amendment of 
the plaint being**taken into consideration, the ori- 
ginal plaint is sufficiently clear on the point. 
b The reference to 0. 1 R. 8, Civil P. C.,in para. 12 
of the plaint makes it clear that the five plaintiffs 
were suing on behalf of a large number of persons, 
not on behalf of themselves only. Paragraph 9 
gives a further indication, namely that according 
to the plaintiffs the wakf was created for the bene- 
fit of all Muslims of the Shia faith and prayer (a) 
shows that the plaintiffs were seeking relief on be- 
half of the Muslims of that faith. In my judgment 
there is nothing in para. 1 or para. 11 which mili- 
tates against this view. The meaning of para. 1 ap- 
pears to me to be that the dedication was made for the 
maintenance of the religious rites and ceremonies ob- 
served by the Shia Muslims generally and not by any 
particular subsect of the Shia community. The phrase 
•‘Shia faith of the wakif” occurring in that para- 
graph merely means that the wakif was a Muslim 
of the Shia faith and nothing more. If the plain- 
c tiffs had intended to plead that the wakf was in- 
tended for the benefit of a particular sub-sect of the 
‘ Shia community in that case that sub-sect would 
have been specifically mentioned in the plaint. Even 
if it be assumed that the beneficiaries were to be 
the members not of the Shia community generally 
but only of a sub-sect of that community there 
would be no difference at all ; the trust would 
istill be a public trust. The essential difference be- 
tween a private and a public trust is that in the 
former the beneficiaries are definite and ascertained 
individuals or who within a definite time can be 
definitely ascertained but in the latter the bene- 
ficial interest must be vested in an uncertain and 
fluctuating body of persons— either the public at 
large or some considerable portion of it answering a 
particular description (Lewin on Trust page 15, 
14th Edition). 

d in my judgment the fact that that uncertain and 
fluctuating body of persons is a section of the public 
following a particular religious faith or is only a 
sect of persons of a certain religious persuasion, e.g., 
Shias or even a subsect of Shias, would not make 
any difference in the matter and would not make 
the wakf a trust of a private character. The obser- 
vations in the following cases, and many others 
which I need not refer to, s JPP 0 f t * h p™ e « ft L a ?i 
taking : 34 All. 468 at p. 4 7 , ‘ ' “ ^ 

p. 344 , A.I.R. 1938 Bom. 4/1 = 40 Bom.L.R. 

1041.1° 

8. (’12) 34 All. 468 : 14 I.C. 698 : 9 A.L.J. 709, 

Puran Atal v. Darshan Dass. - . n 

9 . (’32) 19 A.I.R. 1932 Pat. 33 : J 86 I- 0 - «7. U 
Pat. 288: 12P.L.T. 817, Md. Kazim v Ab> Sa hir ; 

10 . (’ 38 ) 25 A.I.R. 1938 Bom. 471 : !78 LC. 9 . 

40 Bom.L.R. 1041, Dhoribhai v. Pragdasji. 


The learned advocate for the plaintiffs appel- 
lants has also contended before us that for deciding 0 
the question as to whether the wakf in question is a 
public or a private one we must construe the wakf- 
nama also, because it is a part of the plaint. On 
the wakfnama his contention is that it is a private 
one, for according to him the purpose was to main- 
tain the family rites and religious ceremonies of 
the wakif in his private Imambara and to provide 
pensions to some named individuals on whose death 
the money ear-marked for them was to be spent on 
those religious ceremonies only. I cannot accept this 
construction of the wakfnama. In the first place the 
religious ceremonies mentioned in the wakfnama 
are not special or family ceremonies. These are 
observed by all Shia Muslims and some of them by 
Sunni Muslims also. In the second place the wakf- 
nama indicates that the Imambara was to be a 
public Imambara. It may have before been the 
private Imambara of Haji Muhamed Moshin — a / 
sort of family chapel — but he never intended it to 
continue to be so after the execution of the wakf- 
nama. This is manifest from the recitals in the 
wakfnama where he stated that he had no children 
and no relations who would inherit his properties. 

It does not appear that the plaintiffs maintained in 
the Court below that the trust was a private one. 

No issue was framed at their instance as to the 
character of the trust and no argument was addres- 
sed to the Subordinate Judge on the point. I hold 
that the trust is a public one and this appeal must 
proceed on that footing. 

It is urged by the learned advocate for the plain- 
tiffs appellants that assuming the wakf to be a 
public one this suit is of a composite character, — 
to enforce the individual rights of the five named 
plaintiffs, as also to enforce the rights which these 
plaintiffs have as members of the Shia community, g 
To support this contention that the suit is also a 
suit to enforce individual rights he refers us to 
para. 11 of the plaint and to the applications for 
amendment of the plaint. In those applications the 
plaintiffs state that they were suing both for self, 
and as representatives of the Shia community. In 
para. 11 they say that they take part in the reli- 
gious ceremonies and congregational prayers in the 
Imambara and have the right to receive hissyas and 
rewards from the said Imambara. That paragraph 
is liable to the construction that the rights asserted 
there are not their individual rights but only those 
which they have in common with other members of. 
the Shia community. An individual or a limited 
group of ascertained individuals may have personal 
or individual rights in a public wakf or public trust. 
For instance the right of a Muslim to say prayers 
in a public mosque is according to Muslim law an ; 4 
individual right. If a Muslim is prevented from 
entering the mosque he can sue to enforce his rights 
without taking recourse to the procedure laid down 
in S. 92, Civil P. C. But in considering whether a 
member of the public, or a member of a particular 
community as the case may be, has an individual) 
personal right in a public trust which is alleged to 
have been infringed by the trustee one important 
test is, whether, apart from the infringement of the 
rights of the general body, there is some damage 
special to the plaintiff in which the other members 
of the general body are not concerned. In the plaint 
there is no allegation of such special damage. No 
allegation that the plaintiffs have been prevented 
by the defendants or any one of them from taking 
part in the rites and ceremonies performed in the 
Imambara, or from joining the congregational 
prayers or from participating in the hissyas and 
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rewards flowing from the institution. Even assum- 
a ing that individual rights of the five plaintiffs have 
been asserted in para. 11, no infringement of those 
rights is pleaded and no relief in respect of the same 
has been prayed for in the plaint. If the plaintiffs 
had claimed relief for the infringement of their in- 
dividual rights, that part of their suit would not 
have been affected by the bar imposed by S. 92, but 
the reliefs prayed for by the plaintiffs indicate con- 
clusively that it is only a suit by the plaintiffs in 
their representative Capacity as members of Shia 
community in general. Section 92 (2) would prima 
facie be a bar if the suit satisfies the other condi- 
tions of S. 92 (1). Section 92 applies to two classes 
of cases concerning a public trust : 

(1) where there is an alleged breach of trust or 
(2) where directions of the Court are deemed neces- 
sary for the administration of the trust. The suit 
we have before us falls within these two classes. Its 
b object is to prevent the alleged continued breaches 
of trust and also for the proper administration of 
the trust fund. It would not however be enough to 
bring the suit within S. 92 (1) simply because the 
reliefs asked for are reliefs appropriate to those 
,objects but a further condition must be satisfied, 
namely, that the reliefs are of the nature mentioned 
in els. (a) to (g) or reliefs analogous to those reliefs : 
55 I. A. 96.2 

The reliefs claimed in this suit are not those 
mentioned in any of the els. (a), (b), (c), (d), (f) or 
(g). In my judgment they do not also come within 
cl. (e). That clause contemplates one of two cases 
namely (1) where the creator of the trust had 
allotted a sum of money to several objects and the 
Court is asked to apportion the said sum to each or 
some of those objects: and (2) where on account of 
changed circumstances the Court is asked to make 
C new allotments to the several objects of the trust. 
But, in my judgment, the relief asked for in this 
suit is analogous to the relief mentioned in this 
clause, as also that mentioned in cl. (g). The wakf- 
nama, which is made a part of the plaint, allots 
2/9th of the. income for payment of the salary of 
the two mutwallis. Three-ninths is allotted for 
the performance of the Fa to ha ceremonies of the 
Prophet and the Imams, for the performance of 
the Mohurram and repairs of the Imambara and 
cemetery. 'I he remaining four-ninths aro to bo 
applied for payment ot wages of the servants and 
for payment of allowances to some named indivi- 
duals. As those named persons aro all dead a portion 
of the said four-ninths of the income has according 

to the plaintiffs become available for distribution to 
other objects. 

The case of the plaintiffs substantially is that as 
d the governing intention of the wakif was to devoto 
the income of the wakf properties to religious pur- 
poses for the benefit of Shias this lapsed sum of 
money can only ho applied to religions purposes 
only. They want a declaration from the Court to 
that effect and further pray for an order from the 
Court directing the trustees to spend the income on 
religious purposes only. In substance they want 
the trust to he managed in a certain way and they 
want in substance the application of the cypres 
doctrine to the surplus income. I consider the 
essence of the el. (e) as also of cl. (g) to he direc- 
tions from the Court concerning (ho management 
of the trust. A direction that in the administra- 
tion oi the trust the trustee should do a certain 
jthing or abstain from doing a certain thing is not 
alien to a scheme of management. The roliefs 
ei aimed in this suit therefore come within el. (h) 
ot »S. 92 (1). 1 do not consider it to he a sound argu- 


ment at all that cl. (h) contemplates a general 
prayer in addition to one or some of the prayers 
mentioned in els. (a) to (g) that must be made in 
the plaint. This contention is against the construc- 
tion put upon cl. (h) by the Judicial Committee of 
the Privy Council in 55 I. A. 96. 2 As I understand 
the judgment in that case, even if no such relief as 
is mentioned in any of the els. (a) to (g) is claimed 
in the suit but another relief analogous to any of 
the reliefs mentioned in those clauses is claimed 
the suit would be one under S. 92 (1). I hold that 
the suit as laid in this plaint is a suit which falls 
within S. 92 (1) of the Code. If that is so I fail to 
see how it is maintainable in the absence of the 
consent in writing of the Advocate General or of 
the Collector of the District. Whatever conflict of 
opinion was there before 1909 sub-s. (2) which is a 
new addition in the Code of 1908, has made the 
position clear. To get rid of this difficulty the 
learned advocate for the appellants has addressed 
his argument in two lines. I will notice them 
presently, but I may at once say that I have not 
been able to comprehend how the first of those 
arguments has any bearing at all. 

The first line of argument is that in the Civil 
Procedure Code of 1882, S. 539 was what is enaoted 
in S. 92 (1) of the Code of 1908, but there was no 
such provision which corresponds with sub-s. (2) 
of S. 92. It was the view of this Court, though the 
Bombay High Court had held otherwise, that a 
suit of the description mentioned in S. 539 could 
be maintained either under the procedure mentioned 
in that section or under the procedure mentioned 
in S. 30 of that Code and that in the last men- 
tioned case without the consent of the Advocate 
General. Sub-section (2) of S. 92 has now taken 
away that option and the procedure provided for in 
sub-s. (1) is now the only procedure left. That sub- 
section accordingly has affected right of action. It 
cannot therefore take away or curtail the right 
of action which had accrued to the plaintiffs before 
the Civil Procedure Code of 1908 came into force. 
Thus far I can follow the argument but not the 
next step in the argument which is that the plain- 
tiffs of this suit are suing on a cause of action 
which had accrued to them before 1st January 
1909. It is said that in fact the cause of action had 
arison cither in 1835 when the Government of 
India apportioned the income in a certain way or 
in 1875 when the Board of Revenue purporting to 
act under S. 21, Religious Endowments Act, diverted 
five-ninths* income to purposes foreign to the wakf. 
I have stated the details of the argument only to 
show how absurd it is. 

The next line of argument is that sub-s. (2) of 
S. 92 bars only those suits falling within sub-s. (1) 
in which any of the reliofs mentioned in els. (a) to 
(fi) are claimed. It is said that if the relief claimed 
therein comes only within the general cl. (h), sub- 
s. (2) would not be a bar. For this argument stress 
is laid on the word “specified” used in sub-s. (2). 
My learned brother has dealt in detail with this 
part of the argument of the appellants* advocato. I 
do not wish to repeat his reasons with which I con- 
cur. I wish only to point out that if the construc- 
tion sought to ho put upon that sub-section by the 
appellants’ advocate had been correct, it would not 
have been at all necessary for the Right Hon’blo 
Lord Sinha to examine whether the relief claimed 
in 55 I. A. 96,'-’ could come within cl. (h)of Sec. 92(1). 
The last two paragraphs at the bottom of p. 102 
of 55 I. A. 96 2 imply that the Judicial Committee 
of the Privy Council considered the phrase “reliefs 
specified in sub-s. (1)” occurring iu sub-s. (2) to 


/ 





1942 • Supdt. & Bem. of Legal Affairs v. H. C. Patel (Lodge J.) Calcutta 351 


■cover not only the reliefs described in els. (a) to (g) 
a of sub-s. (1), but also any other relief which, by the 
application of the rule of ejusdem generis could be 
brought within cl. (h) of that sub-section. I also 
agree with my learned brother that as the suit falls 
within S. 92, Civil P. C., S. 73, Bengal Wakfs Act, 
is an additional bar to the maintainability of this 
suit. The result is that this appeal fails. 

We have been asked by the learned advocate for 
the appellants not to allow any costs against his 
clients but to direct their costs of both Courts to 
come out of the estate also. For considering the 
question of costs the following facts brought to our 
notice by the learned Assistant Government Pleader 
are relevant. The five-ninths of the income in res- 
pect of which directions are sought by the plaintiffs 
are being applied by the Government for more than 
a century without any objection for the mainten- 
ance of a hospital and for furthering the cause of 
b education of Muslims of all communities, and that 
this suit is the result of disputes and differences 
between the Shias and Sunnis in other spheres of 
their activities. To substantiate his last mentioned 
allegation he drew our attention to a petition filed 
by the plaintiffs in the lower Court where they ad- 
mitted the said fact. In these circumstances we do 
not see our way to accede to the prayer of the 
appellants 1 advocate. The plaintiffs must pay the 
costs of this Court and of the Court below to the 
contesting defendant-respondents. So far as the 
hearing fee of this appeal is concerned, it is to be 
divided in the proportion of three-fourths and one- 
fourth between the Province of Bengal and the 
Commissioner of Wakfs. 

G.N./R.K. Appeal dismissed. 
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Superintendent and Remembrancer of 
Legal Affairs , Bengal - Appellant 

V. 

H C Patel — Accused — Respondent. 

n n f 1941, Decided on 
Government Appeal No. 6 

13th January 1942. q 

(a) Sea Customs Act (1878), Ss. nst ac _ 

Charge under S. 420, Penal . 1 to be made 
cused for causing false declaration to be mao 


of real value of goods — Essentials to be proved 
by prosecution stated. 

In a charge under S. 420, Penal Code, that the 
accused caused a false declaration to be made of the 
real value of the goods imported by him it is not 
sufficient for the prosecution to prove that the Cus- 
toms Officers in fact applied S. 30 (b) of the Act, or 
that the importer sought to have the real value 
determined under S. 30 (b). It is incumbent on the 
prosecution to prove that those conditions were ful- 
filled which entitled the Customs Officers to apply 
S. 30 (b) and not S. 30 (a). In other words, it is 
incumbent on the prosecution to prove that ‘the 
whole-sale cash price, less trade discount, for which 
goods of the like kind and quality are sold, or are 
capable of being sold, at the time and place of im- 
portation* was not ascertainable. [P 352 C 2] 

Consequently when no attempt is made by the 
prosecution to prove what was the ‘real value’ of 
the goods under S. 30 (a) nor to prove that the price 
mentioned in S. 30 (a) could not be ascertained the 
prosecution must be deemed to have failed to prove 
that the accused caused a false declaration to be 
made of the real value of the goods imported by him. 

[P 352 C 2 ; P 353 C 1] 

(b) Sea Customs Act (1878), S. 30 (b) — Con- 
struction — Real value — What is — Proof. 




Section 30 (b) does not lay down that the real 
value of imported goods is the cost at which those 
particular goods are delivered, but ‘the cost at 
which goods of the like kind and quality could be 
delivered’ at that place. The mere fact that an im- 
porter paid a particular price for particular goods is 
not sufficient to prove that that price is the real 
value for the purposes of S. 30(b). It must be shown 
that goods of the like kind and quality could not be 
delivered at that place at a lower price. [P 353 C 1] 9 


S. M. Bose and Anil Chandra Roy Chaudhury 

— for the Crown. 
N. K. Basu, D. N. Bhattacharjee and Bireswar 
Chatter jee — for Respondent. 


LODGE J. — This is an appeal by the Superin- 
tendent and Remembrancer of Legal Affairs to tho 
Government of Bengal , under the provisions of S. 4 17 , 
Criminal P. C. One H. C. Patel was placed on his 
trial before a Presidency Magistrate on three charges 
under S. 420 read with S. 109, Penal Code, on tho 
allegations that he abetted three offences of cheat- 
ing the Customs Department of the Government of 
India, and was acquitted of all three charges. 
Against that acquittal the present appeal has been 
filed. The case for the prosecution is as follows : 
There is a firm of merchants named Curmally Jan- 
mahomed in Bombay with a branch in Calcutta ^ 
and another branch in Osaka, Japan. The Calcutta 
Branch and the Osaka Branch are both styled Cur- 
mally & Co. The firm imports Japanese goods into 
India for sale in the Indian Market. The respondent 
H. C. Patel is the manager of the Calcutta Branch. 
The Osaka Branch is kept in funds by the Head 
Office in Bombay and by the Branch in Calcutta, 
and purchases goods from Japanese manufacturers 
for shipment to Bombay and Calcutta. 

During the year 1939, the Osaka Branch entered 
into forward contracts with Japanese firms for the 
supply of a number of articles, including tin whistles, 
glass beads and glass mirrors, for shipment to Cal- 
cutta, and informed the Calcutta office or the pur- 
chase and the prices at which the purchases had 
been. made. Subsequently the Japanese manufac- 
turers intimated to the Osaka Branch that they 
could not supply the goods at the prices agreed upon 
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and that the prices would be increased. The Osaka 
a Branch reported this fact to the Calcutta Branch ; 
and Patel, in reply, agreed to pay the enhanced 
prices. Thereupon the increase in price was paid to 
the manufacturers in Japan by the Osaka Branch 
and debited to the account of the Calcutta Branch. 
A debit note was sent to the Calcutta Branch for 
this amount. When the goods were shipped from 
Japan however invoices were sent from the Osaka 
Branch to the Calcutta Branch in which the ori- 
ginal prices accepted by the manufacturers were 
given as the cost of the goods and no mention was 
made of the subsequent increases in price paid by 
the Osaka Branch under instructions from Calcutta. 
When the goods arrived at Calcutta, bills of entry 
were submitted to the customs giving the ‘real value’ 
of the goods as the cost at which the goods were 
supposed to have been bought, and in support of 
this value, the invoices sent from Japan were pro- 
duced before the customs authorities, and represen- 
tations wore made to those authorities that the 
goods had been purchased at the price mentioned 
in the invoices. Information was received from the 
Censor, which led the customs authorities to apply 
for a warrant for the search of the premises of the 
Calcutta Branch at 55 Canning Street. In the course 
of that search, documents and correspondence were 
seized and those documents &c. have been relied on 
to prove the case against the respondent. 

Three specific charges were framed against the 
respondent, the first in respect of a consignment of 
tin whistles which arrived in Calcutta in March 
1040, the second in respect of a consignment of 
hollow glass beads which arrived in Caloutta in 
June 1010, and the third in respect of a consign- 
ment of glass mirrors which arrived in Calcutta in 
June 1010. Evidence was also given in respect of a 
number of other consignments in which similar 
false declarations as to the ‘real value’ of the con- 
signments were said to have been made. In a long 
written statement, the respondent admitted that he 
was the manager of the Calcutta Firm, Curmally & 
Co. but asserted that the Osaka branch and the 
Calcutta branch operated as distinct and separate 
firms, lie denied that he had paid anything more 
tor th<‘ goods than the prices agreed upon in the 
original forward contracts and asserted that the 
values given in the various bills of entry were tho 
prices actually paid by the Calcutta Firm. As stated 
above, the prosecution has relied almost entirely on 
the correspondences and documents seized on tho 
promises of the Calcutta Firm at 55 Canning Street. 

If these letters and documents reveal tho true state 
of alTairs, there can be no doubt that the written 
statement is substantially false; that the Osaka 
I 1 inn and the Calcutta Firm did not operate as 
separate and distinct entities; that the respondent 
on behalf of the Calcutta Finn did agree to pav the 
increased prices demanded by the Japanese manu- 
1 act tire is; that those increased prices were in fact 
paid; and that the invoices submitted by the Cal- 
cutta 1'irni in support of the hills of entry were 
ialso and misleading. Consequently, the defence 
contended that many of tho letters and documents 
seized were not admissible as evidence of the truth 
ol the statements contained in them; that, the 
letters and documents (if admitted as evidence) did 
no! reveal the true state of affairs; and finally that 
i! the letters and documents did reveal the true 
.date of alTairs, no offence of cheating had been 
committed. In tho view wo take of this case, it is 
not necessary to decide whether the letters and 
document in question are admissible in evidence as 
prool of the truth of t ho statements contained in 


them, nor to decide whether those letters and docu- 
ments reveal the true state of affairs. We shall * 
assume, without in any way deciding these ques- 
tions, that the facts are as contended by the prose- 
cution. The material part of the first charge against 
the respondents was in the following words ; 

“That you, H. C. Patel aided and abetted 

one B. G. Samaddar, in committing an offence of 
cheating the Government of India, in its Customs 
Department, Calcutta, by causing a false deolara- 
ration to be made of the real value of tin whistles 
.... dishonestly concealing the fact that an incre- 
ment of 20 per cent, has been given to the makers 
of the said goods prior to their delivery at Calcutta, 
which increment formed part of the real value of 
the goods as defined in S. 30 (b), Sea Customs Act, 
and thereby deceived etc. etc.” 

The other two charges are in similar terms. B.G. 
Samaddar is said to be the clearing agent, who was 
himself deceived by the importer Patel. It is obvi- / 
ous therefore that the first question for considera- 
tion is whether the respondent ‘caused a false 
declaration to be made of the real value’ of the 
goods. Section 29, Sea Customs Act, requires the 
owner to state in his bill of entry the real value to 
the best of his knowledge and belief. The statement 
of the owner need not, however, be accepted by the 
Customs Officials. Section 30, Sea Customs Act, 
defines ‘real value* and reads : 

"30. For the purposes of this Act, tho real value 
shall be deemed to be — 

(a) the wholesale cash price, less trado discount 
for which goods of the like kind and quality .are 
sold, or are capable of being sold, at the time and 
place of importation or exportation, as the case may 
be, without any abatement or deduction whatever, 
except (in the case of goods imported) of the amount 
of the duties payable on the importation thereof; or <7 

(b) where such price is not ascertainable, the cost 
at which goods of the like kind and quality could 
be delivered at such place, without auy abatement 
or deduction excopt as aforesaid.” 

Mr. S. M. Bose, for the appellant, has contended 
that S. 30 (b). Sea Customs Act, was clearly applied 
in tho present case, and that inasmuch as tho im- 
porter gave as the ‘real value’ of tho goods, the 
price said to have been paid by him, and supported 
his statement by producing the invoices, it was 
equally clear that the importer sought to have tho 
‘real value’ determined under S. 30 (b) of the Act. 

In our opinion, it was not sufficient to prove that 
the Customs Officers in fact applied S. 30 (b) of the 
Act, or that the importer sought to have the real 
value determined under S. SO (b). It was incumbent 
on tho prosecution to prove that those conditions 
were fulfilled which entitled the Customs Officers to 
apply S. 30 (b) and not S. 30 (a). In other words, it' 
was incumbent on the prosecution to prove that ‘the' 
whole-sale cash price, less trade discount, for which 
goods of tho like kind and quality are sold, or are 
capable of being sold, at tho time and place of iiu- 
pollution’ was not ascertainable. No attempt was[ 
made to prove that this price was not ascertainable. 
Indeed the only evidence on record bearing on this 
point, to which our attention has been drawn, seems 
to suggest that such price was ascertainable. That 
evidence is contained in the re-examination of 
L ^ F. V*. Q. 1 Baker, and reads: 

l in w histles are staple goods. 1 cannot say if it 
(i. e. a record of prices of staple goods kept by each 
appraiser) will appear in the record.” 

It therefore follows that no attempt was made by 
tho prosecution to prove wliat was tho ‘real value’ 
of tho goods under S. 30 (a), Sea Customs Aot, nor 
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to prove that the price mentioned in S. 30 (a) of the 
* Act could not be ascertained. Even if it be assumed 
that S. 30 (b). Sea Customs Act, was applicable to 
the consignments in respect of which the three 
charges were framed, it does not follow that a false 
declaration of the real value must have been made. 
Section 30 (b) does not lay down that the real value 
of imported goods is the cost at which those parti- 
cular goods are delivered, but the cost at which 
goods of the like kind and quality Could be delivered 
at that place. It does not follow that all importers 
can import goods at the same cost; and it is clear 
from the evidence on record that the minimum cost 
at which goods of the like kind and quality could 
be delivered, is taken as the real value. It may 

easily happen, particularly in the dls V? rb ® d £ on( * 1 : 
tions^ following an outbreak of war, that different 
importers import similar goods at different prices, 
and that one importer is willing to import at prices 
b in excess of the ‘real value’ in anticipation of future 
rises in price. It might happen that in circumstances 
similar to those of the present case, some importers 
declined to pay ‘the increased prices demanded by 
the manufacturers and succeeded in inducing or 
compelling the manufacturers to supply the goods 
at the contract rate. The mere fact that an importei 
paid a particular price for particular goods is not 
sufficient to prove that that price is the real vaiue for 
the purposes of S. 30 (b). Sea Customs Act. It must 
be shown that goods of the like kind and quality 
could not be delivered at that place at a lower price. 

The prosecution made no attempt to prove that 
other goods of the like kind and quality were not 
being imported into Calcutta at that particulai 

time, or that those other goods could not be imported 

at the cost given by the respondent as the real value 
of his goods. In other words, the prosecution made 
c no attempt to prove what was the real value of the 
goods imported by the respondent and therefore 
failed to prove that the respondent caused a false 
declaration to be made of the real value ot th^ 
goods. All that the prosecution sought to prove was 
that the respondent gave an estimate as to the i real 
value of the goods, and furnished false evidence 
supportof that estimate. Even if the facts alleged by 
the prosecution are taken as proved, no offence o 
cheating was made out. In our opinion, therefore, 
the respondent was rightly acquitted. This appeal 
is accordingly dismissed and the respondent is 
discharged from his bail bond. 

BARTLEY J — I agree. 

G.N./R.K* Appeal dismissed. 
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Raj Mohan Saha 


Decree-holder — 

Appellant 


v. 


/ 


Jogendra Nath Sarkar and others — 

Judgment-debtors — Respondents. 
ADDeal No. 33 of 1941, Decided on 11th August 
1941, from appellate order of Dist. Judge, Rangpu , 
D/- 23rd September 1$40. 

agreeable* to ^both ^side^ Landlord cannot be 

compelled to eject tenant under S. 75A. 

Section 75A cannot have the strange effect of 
cpmpelling a landlord to eject a tenant whom he 

1942 C/45 & 46 


is perfectly willing to retain on an enhanced rate 

of rent which is agreeable to both sides. 

[P 353 Lf 2J 

(b) Bengal Tenancy Act (8 of 1885 as amended 
by Act 6 of 1938), Ss.75A and 48D— Decrees for 
enhancement and ejectment are mutually exclu- 
sive S. 75 A does not apply to ejectment decree. 

A decree for enhancement of rent and a decree 
for ejectment are mutually exclusive. A decree for 
ejectment passed on tenant’s failure to agree to the 
enhancement of rent is entirely outside the scope 
of S. 75A. CP 354 C 1] 

In the suit for enhancement of rent under S. 48D 
the Court fixed a fair rent and instead of asking the 
tenant, whether he would agree to pay, forthwith 
passed a conditional decree to the effect that on the 
tenant’s failure to intimate his consent within 15 
days he would be ejected. The tenant took no 

action : 

Held that if the tenant had accepted the en- 
hanced rent within the time allowed, the decree 
could have been interpreted as one for enhance- 
ment. But inasmuch as he did not do so, it could 
onlv be interpreted as a decree for ejectment, pure 
and simple. [P 354 C 1] 

Priya Nath Bhatlacharyya — for Appellant. 
Birendra Kumar De — for Respondents. 

JUDGMENT This appeal is by the decree- 

holder and it raises an interesting point. The appel- 
lant instituted the suit for enhancement of rent 
under the provisions of S. 48D, Ben. Ten. Act. The 
Munsif found that a fair rent would be Rs. 25 per 
annum. Instead of asking the defendants whether 
they would agree to pay, he passed forthwith a sort 
of conditional decree, to the effect that, if the defen- 
dants did not intimate their consent within 15 days, g 
they would be ejected. The defendants took no 
action. The decree-holder applied for execution and 
took delivery of possession, on 23rd December 1939. 
The case of the defendants is that they knew nothing 
of this conditional order. Indeed they appeared and 
filed a petition to the effect that they were willing 
to pay the enhanced rent and they endeavoured to 
have the decree put right. 

Both parties were willing that the case should he 
settled on these terms. The appellant however felt 
nervous as to the effect of the new S. 75 A, Ben. Ten. 
Act, on any compromise. It would be a strange 
effect of this amendment, which presumably was 
passed in the interest of tenants, that a landloid 
should be compelled, because of his nervousness, to 
eject a man whom he is perfectly willing to retam 
on terms agreeable to both sides. Since, however, 
this appeal was argued, the learned advocates have h 
been able to agree on terms which can be incorpo- 
rated by me in the decree of this Court. The present 
appeal arises out of an application under S. 47, Civil 
P. C., by the judgment-debtors to the effect that 
they are entitled to be restored to possession in view 
of the provisions of S. 75 A, Ben. Ten. Act. Briefly , 
that section provides that decrees enhancing rent 
after 27th August 1937, shall be inoperative for a 
period of ten years. The Munsif rejected the petition 
but it has been allowed in appeal by the District 
Judge. 

The only ground pressed in support of the appeal 
is that S. 75 A, Ben. Ten. Act, has no application to 
decrees for ejectment. In support of the decision of 
the learned District Judge Mr. De argued that a decree 
for ejectment is really dependent upon a decree for 
enhancement and it cannot be enforced so long as 
the former is inoperative. In my judgment the pro- 
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•visions of S. 48D are reasonably plain and lead to 
a the conclusion that a decree for enhancement of rent 
and a decree for ejectment are mutually exclusive. 
Under S. 48D (ii), the Court has to fix a fair rent. 
Haying done so, the Court must inquire whether the 
defendant is willing to pay. If he agrees, there is an 
end of the matter, and a decree giving effect to the 
Court’s order ought to be drawn up. No question of 
ejectment can then arise. I have no doubt that such 
a decree would be one enhancing the rent and within 
the terms of S. 75A, Ben. Ten. Act. If the defen- 
dant does not agree, the only decree which can be 
'passed is one for ejectment. In my opinion, it is 
impossible to call such a decree one enhancing the 
rent. It is entirely outside the scope of S. 75A, 
Ben. Ten. Act. 

Then, in the second place, Mr. De contended that, 
whatever may be the law with regard to decrees 
which are properly drawn up, the peculiar decree 
b which has been drawn up in the present case is 
within the terms of the section. It is impossible to 
extract any such meaning out of this decree, peculiar 
though it is. If the defendants had accepted the 
enhanced rent within the time allowed, it could 
have been interpreted as a decree for enhancement. 
But inasmuch as they did not do so, it can only now 
be interpreted as a decree for ejectment, pure and 
simple. The appeal is accordingly allowed. The 
order of the District Judge is set aside and that of 
the Munsif dismissing the objection restored. But in 
view of the compromise between the parties, it will 
be necessary to make the following order. If the 
defendants pay into Court Rs. 226-14-0 before 31st 
December 1941, they will be restored to possession 
and the decree- holder’s execution case will be dis- 
missed on full satisfaction. It is further directed 
that with effect from ' 1st January 1942, the defen- 
c dants will hold the land on an annual rent of Rs. 25 
for a period of eight years. I make no order as to 
costs. 

G.N./It.K. Appeal allowed. 

A. I. R, (29) 1942 Calcutta 354 

Mohamad Akram and Pal JJ. 
Surendra Nath Das Gupta — Plaintiff 

— Appellant 

v. 

Abdul Jalil Laslcar and others 

— Defendants — Respo?idents. 

Appeal No. 53 of 1939, Decided on 2nd Decomber 
1941, from appellate decreo of Addl. Dist. Judge 
Syllict, D /- 29th August 1938. 

(a) Bengal Land Revenue Sales Act (11 of 
1859), Ss. 11 and 12 — Circumstances mentioned 
in S. 11 in fact not existing — Opening of sepa- 
rate account by Collector is without jurisdic- 
tion. 

The jurisdiction of the Collector to open a sepa- 
rate account is absolutely dependent on the existence 
of the circumstances mentioned in S. 11. The Col- 
lector himself is not given any jurisdiction to decide 
tho existence or otherwise of those circumstances. 
Tlmt power is given to another tribunal by S. 12. 
Consequently, if it is found that the circumstances 
authorizing the Collector to open tho separate ac- 
count did not as a matter of fact oxist his jurisdic- 
tion to open tho account will thereby bo affected and 
tho account opened will bo without jurisdiction : 
(1888) 21 Q. B. 1). 313 and (1915) 3 K. B. 768, Bel. 
on * [P 355 C 2] 


(b) Assam Land and Revenue Regulation 

(1 of 1886), S. 71 — Auction purchaser at revenue & 
sale does not take property free from other titles 
and interests existing in property. 

Under S. 71 the auction- purchaser at a revenue 
sale takes the property sold free from all incum- 
brances. The purchaser does not take the property 
free from all other titles and interests existing in 
the property. [P 855 G 2] 

(c) Assam Land and Revenue Regulation (lof 
1886), Ss. 3 (b) and 70 — "Estate” in S. 3 (b) 
Assam Regulation and S. 13, Bengal Act 11 of 
1859, does not include separate accounts ( Obiter ). 

The word “estate” in S. 3 (b) of the Assam Regu- 
lation and S. 13, Bengal Act 11 of 1859, does not 
include separate accounts : (’14) 1 A. I. R. 1914 Cal. 

58, Approved. [P 355 C 2; P 356 C 1] 

Hemendra Kumar Das, Paresh Lai Shome and 
Probodh Lai Shome — for Appellant. / 

Dr. Nares Chandra Sen Oupta and Ramendra 
Mohan Chatter jee; Priya Nath Dutt ; Satyen- 
dra Kisor Ghose and Syed J. H. Sekandar — 
for Respondents 17, 18; 11, 13 and 14; and 1 to 
7, respectively. 

PAL J. — This appeal is by the plaintiff in a suit 
for recovery of possession of the lands described in 
the schedule to the plaint on declaration of the 
plaintiff’s title thereto. The lands are situate in 
Mouza Sarishpur and are claimed as appertaining to 
separate account No. 30, Sarat Chandra Dutta and 
others, which was opened out of Taluk No. 31186/2 
Kurpan Raza Dassan. This separate account is 
alleged to have been opened in 1873 under the pro- 
visions of S. 11 of Act 11 of 1859 for specific lands 
in the mouza. This separate account was sold for 
arrears of revenue on 23th September 1934 and the <y 
plaintiff purchased the same at that sale. The sale 
was confirmed on 24th November 1934, and sym- 
bolic possession was delivered to tho plaintiff on 18th 
December 1934. Thereafter the plaintiff failed to get 
actual possession on account of the opposition by tho 
defendants and hence the present suit was instituted 
on 21st December 1935. 

Six sets of written statements were filed by tho 
different defendants. The defence case is that the 
disputed lands appertain to the residuary chawk of 
Thak No. 1317 of Mouza Sarishpur which again 
appertains to six different taluks, namely, Taluk 
No. 1 Adam Raza Dassan, Taluk No. 1 Adam Raza 
Hal-abadi, Taluk No.2 Kurpan Raza Dassan, Taluk 
No. 2 Kurpan Reza Hal-abadi, Taluk No. 3 Alam 
Raza Dassan, Taluk No. 4 Arsadur Raza Dassan. 
Their further case is that Taluk No. 1 Dasan and 
Taluk No. 2 Halabadi wero sold for arrears of reve- h 
nuo due thereon in 1907 and 1911 respectively and 
were purchased at those sales by the predecessor in 
interest of defendants 18 to 25. Thereafter these 
defendants 18 to 25 instituted a title suit (T. S. 
No. 426/14) in tho Subordinate Judge’s Court at 
Sylhet against all tho owners of all the six taluks 
including the owners of the separate account No. 30 
and obtained a decreo in respect of their share. The 
present plaintiff being a cosharer in some of tho 
taluks at that time was also made a party defendant 
in that suit in that capacity. Thereafter those de- 
fendants instituted a suit for partition, being Suit 
No. 112 of 1921, and obtained a decreo in that suit 
also. In this partition suit also all the owners of all 
the six taluks including tho owners of tho separate 
account No. 30 and including tho present plaintiff 
as a cosharer in some of the taluks were parties. In 
that partition suit the lands now in dispute fell into 
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the Saham of one Jagatbehari Purkayastha, and 
a defendants 18 to 25 ultimately purchased the inter- 
est of Jagatbehari. According to the defence case 
the share of the applicant for separate account 
No. 30 did not consist of any specific land and the 
lands did not appertain only to the taluk of which 
he was a cosharer. Consequently the facts giving the 
Collector jurisdiction to open the separate account 
did not exist and the separate account is void and 
was obtained fraudulently and collusively, and the 
plaintiff by the revenue sale of the alleged separate 
account purchased nothing. 

Both the Courts below have upheld the defence 
contention and have dismissed the suit. Hence the 
present appeal by the plaintiff. It has been found by 
both the Courts below that as a matter of fact the 
lands, appertain to all the six taluks as alleged by 
the defendants. This finding is based on sufficient 
evidence on record and no error could be pointed 
& out as vitiating it. It has also been found by the 
Court of appeal below that at the time when the 
application for opening of the separate account No. 30 
was made the applicant was not in possession of 
these specific lands in his share in the taluk. Mr. 
Das, appearing for the appellant, contended that on 
reading the judgment of the Court of appeal below 
as a whole no such clear finding on the point could 
be found in it. We are however of opinion that that 
is the finding of the Court of appeal below when it 
says that “there is no definite indication that these 
lands were held specifically by the owners of the 
separate account.” Mr. Das next contends that even 
assuming that the applicant did not possess the 
necessary requirements for getting a separate account, 
when the separate account was opened as a matter of 
fact its validity cannot be assailed by any other 
cosharer so as to prejudice the interest of the pur- 
c chaser of that separate account at a revenue sale. 
He further contends that the absence of the requi- 
' site qualifications of the applicant would not affect 
the jurisdiction of the Collector to open the account. 
Such objection could have been taken by the 
cosharers at the time when the application for open- 
ing the separate account was made. When no such 
objection was taken and the separate account was 
opened as a matter of fact it is binding on everybody 
concerned and the purchaser at the sale must be 
deemed to have purchased it free from all incumb- 
rances. We are unable to accept this contention of 
Mr. Das. As was pointed out by Lord Esher, M. R., 
in (1888) 21 Q. B. D. 3131 a t p. 319 : 

“When an inferior Court or tribunal or body, 
which has to exercise the power of deciding facts, is 
first established by Act of Parliament, the Legisla- 
ture has to consider what powers it will give that 
d tribunal or body. It may in effect say that, if a cer- 
tain state of facts exists and is shown to such 
tribunal or body before it proceeds to do certain 
things it shall have jurisdiction to do such things, 
but not otherwise. Then it is not for them conclu- 
sively to decide whether that state of facts exists, 
and if they exercise the jurisdiction without its 
existence , what they do may he questioned , o.nd it 
will he held that they have acted without jurisdic- 
tion. But there is another state of things which 
may exist. The Legislature may entrust the tribunal 
or body with a jurisdiction, which includes the 
jurisdiction to determine whether the preliminary 
state of facts exists as well as the jurisdiction, on 
finding that it does exist, to proceed further or do 
something more. When the Legislature are estab- 

1. (1888) 21 Q. B. D.1313, Reg. v. Commissioners of 

Taxes. 


lishing such a tribunal or body with limited juris- 
diction, they also have to consider, whatever juris- 
diction they give them, whether there shall be any 
appeal from their decision, for otherwise there will 
be nbne. In the second of the two cases I have men- 
tioned it is an erroneous application of the formula 
to say that the tribunal cannot give themselves 
jurisdiction by wrongly deciding certain facts to 
exist, because the Legislature gave them jurisdiction 
to determine all the facts, including the existence of 
the preliminary facts on which the further exercise 
of their jurisdiction depends, and if they were given 
jurisdiction so to decide, without any appeal being 
given, there is no appeal from such exercise of their 
jurisdiction.” 

This view was reiterated by Lord Reading C. J., 
in (1915) 3 K. B. 768. 2 In this particular case the 
power of the Collector to open a separate account 
was dependent on the existence of a certain state of 
facts. The Collector himself was not given jurisdic- 
tion to decide those facts. If the facts were in any 
way disputed, the Collector was prohibited by the 
Statute from proceeding with the matter. Conse- 
quently his jurisdiction to open the separate account 
was absolutely dependent on the existence of the 
circumstances mentioned in S. 11 of Act 11 of 1859 
and the existence or otherwise of those circum- 
stances was made determinable by another tribunal 
{vide S. 12 of the Act). In the circumstances, if it 
has been found that those circumstances authoris- 
ing the Collector to open the separate account did 
not as a matter of fact exist his jurisdiction to open 
the account will thereby be affected and the account 
opened will be without jurisdiction. In any case, 
S. 71 of Assam Regulation 1 of 1886 only says that 
the auction-purchaser at a revenue sale takes the 
property sold free from all incumbrances. It does 
not say that the purchaser takes the property freej 
from all other titles and interests existing in the! 
property and in our opinion, the sale could not have! 
affected the title at least of the holders of the five! 
Taluks other than the Taluks of which the appli- 
cant for the separate account was a cosharer. In 
this view, therefore, the plaintiff auction-purchaser 
did not acquire any title to the lands in suit as 
against the title of the contesting defendants. 
Mr. Das contended that the separate account in 
question constituted an estate as defined by the 
Assam Regulation 1 of 1886, S. 3, cl. (b) of which 
defines the “estate” as follows : “Estate includes 
.... (2) any land subject to the payment of a 
separate amount as land revenue, although no 
engagement has been entered into with the Govern- 
ment for that account . . . .” 

Dr. Sen Gupta, on the other hand, contends that 
the definition is not wide enough to include a sepa- 
rate account at least for the purpose of S. 70 of the 
regulation and that the inclusion of separate ac- 
count within this definition of “estate” would be 
repugnant to the context when the separate accounts 
are dealt with in the statute. He points out other 
absurdities to which the provisions of the statute 
will lead if separate accounts are taken as covered 
by the definition of ‘estate’. Dr. Sen Gupta pointed 
out that with that extended meaning of the word 
“estate”, as used in S. 70 of the regulation, the 
entire parent estate may be liable for sale for the 
default only of the separate account, though taking 
into consideration the aggregate account of the 
entire estate, there may be not only no default but 
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2. (1915) 3 K. B. 768 : 85 L. J. K. B. 129 : 113 
L. T. 1015 : 31 T. L. R. 565 : 7 Tax. Cas. 107, 
Rex v. Bloomsbury Income-tax Commissioner. 
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excess payment of revenue. Dr. Sen Gupta next 
a points out that though for the purposes of Act 11 of 
1859 the word, as defined in S. 1 of Act 7 of 1868, 
expressly includes separate accounts, yet it has 
heen held that in the corresponding S. 13 of Act 11 
of 1859 the word cannot have that extended mean- 
ing : 18 C. W. N. 490. 3 We feel inclined to the 
view urged by Dr. Sen Gupta. But as nothing turns 
upon whether the separate account by itself forms 
an estate or not it is not necessary for us to decide 
the point Section 71 of the regulation which defines 
the interest taken by the purchaser does not turn 
upon whether the property sold is an estate or not. 

In the result this appeal fails and is dismissed with 
costs. 

MOHAMAD AKRAM J I agree. 

G.N./R.K, Appeal dismissed. 


b 


3 ‘ n*) J A - I. I*. 1914 Cal. 58 : 21 I. C. 953 : 18 

,^0 : 18 C. L. J. 505, Indra Moni v. 
Pnya Nath. 
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Mohamad Akram J.. 

Nimbar alias Dimbar Khan and others 

— Plaintiffs — Appellants 
v. 

Pur ah IJ lla — Defendant — Respondent . 

Appeal No. 888 oM939, Decided on 20th Novem- 
ber 1941, from appellate deoree of Sub-Judge, 2nd 
Court, Sylliet, D /- 28th January 1939. 

(a) Landlord and tenant — Mere denial of 
c landlord’s title by tenant does not put an end to 
tenancy — Landlord has option — No intention 
on landlord’s part to end tenancy — Tenancy 
subsists. 

Under the Bengal Act (8 of 1869) the mere denial 
of (he title of the landlord by the tenant was suffi- 
cient to entitle him to put an end to the tenancy, 
hut unless he showed an intention to do so and to 
avail himself of his, rights the tenancy subsisted. 
1 ho landlord has an option in the matter and the 
mere denial of his title does not by itself put an end 
to the tenancy under the Bengal Act 8 of 1869. 
Consequently, where the landlord has not expressed 
any intention to determine the tenancy while Act 
8 of 1869, was in force, the right to re-enter cannot 
be said to have accrued to him under the Act : 24 
Mad. 246, Bel. on ; 28 Cal. 135, lie/. [P 356 C 2] 

d < b ) Sylhet Tenancy Act (11 of 1936), S. 204- 
Ejectment suit by landlord on basis of deter- 
mination of tenancy — Plaintiff cannot ask ior 
damages in such suit. 


A suit by the landlord to eject his tenant on tin 
basis of the determination of the tenancy, not bein- 
one as between tho landlord and tenant as such, tin 
plaintiff is not entitled to ask for damages nndoi 

15 * “ u ; , ‘ [I* 356 C 2] 

Nihunja Denari Hot/ — for Appellants. 

Hemendra Kumar Das and Sat pend ra K. Ghost 

— for Respondent 
JUDGMENT. This appeal hy the plaintiff* 
arises out of a suit for recovery of khas possession 
<>f certain binds on declaration of their rnnliki ri.*ht 
thereto. 1 he plnmtiffs obtained a decree in fulfi,, 
lie trial Court, but on appeal by the defendant 
Hie decree was modified by disalloivin.; the claim 


for khas possession. Against this decree the plain- 
tiffs have preferred the present second appeal. The c 
plaintiff’s case briefly stated was that the lands in 
suit were let out to the defendant in 1331 B. S., 
corresponding to 1924, for one year only at paddy 
rent ; that a suit for rent (Suit No. 1088 of 1926) 
was instituted by the plaintiffs in which the defen- 
dant filed a written statement on 27th February 
1927, repudiating the title of the plaintiffs ; that the 
suit was consequently withdrawn on 15th September 
1927, with liberty to institute a fresh suit; that Act 
8 of 1869 which was then in force came to be 
repealed by the Sylhet Tenancy Act, 1936 (Assam 
Act 11 of 1936), which came into operation from 
1st March 1937 ; that the present suit for ejectment 
was thereafter instituted on 21st May 1937, mainly 
on the ground that the defendant had forfeited his 
tenancy right by repudiating the title of the land- 
lords in Suit No. 1088 of 1926. It is urged on behalf 
of the appellants that the Court of appeal below is / 
in error in taking the view that the case is governed 
by the new Sylhet Tenancy Act (Assam Act 11 of 
1936) and not by the old Act 8 of 1869 ; that in any 
event there should have been a decree for damage 
in favour of the plaintiffs under S. 204 of the exis- 
ting Act. Regarding the first point reliance has been 
placed on the decision in 28 Cal. 135* and it is 
suggested that as soon as there was a denial of tho 
plaintiffs title there was a forfeiture of the tenancy 
and nothing more was necessary to be done on the 
part of the plaintiffs to have a complete cause of 
action; that the new Sylhet Tenancy Act has not 
taken away the rights which had accrued to tho 
plaintiffs by any express provision in the Act. 

No doubt, it is true that the mere denial of the 
title of the landlord was sufficient under the old Act 
to entitle him to put an end to the tenancy, but 
unless he showed an intention to do so and to* avail 9 
himself of his rights the tenancy subsisted. Tho 
landlord has an option in the matter and the mere! 
denial of bis title does not by itself put an end to 
the tenancy under tho old Act. This view finds 
support in the decision in 24 Mad. 246- and seems 
to bo in accordance with the general principles of 
English law, whioh would govern the case. I think, 
therefore, that the learned Judge in the Court below, 
took a correct view of the law in holding that the 
plaintiffs not having expressed any intention to* 
determine the tenancy while Act 8 of 1869, was in' 
force, tho right to re-enter did not accrue to them 
under tho said Act. It is admitted that under tho 
Present Act having regard to tho terms of S. 45 no 
such right of ejectment can bo olaimed by tho plain- 
tiffs on the ground of forfeiture for denying the 
plaintiff’s title. Such being the position, tho plain- 
tiffs’ prayer for khas possession has in my opinion h 
been rightly disallowed by the lower appellate Court. 

As regards tlio second point no such relief was asked 
for in the plaint, and no issue was framed to that 
effect ; nor does it appear to have beeu urged before 
the lower appellate Court. Besides, having regard 
to the terms of S. 204 of Act 11 of 1936, the plain- 
tiffs cannot succeed in such a claim inasmuoh as 
tlio present suit was a suit in ejectment on tho basis! 
of tho determination of the tenancy and was not; 
one as between landlord and tenant as such. I do 
not think that the plaintiffs are entitled to ask for! 
damages in this suit. Both the contentious raised 
hv the appellants, therefore, fail and the appeal 


1. C01) 28 Cal. 135 : 5 C. \Y. N. 263, Nizam mid in 
v. Mnmtar.uddin. 

2. (’01) 24 Mad. 216, Sriuivas Awar v. Muthusami 
Pillai. 
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must accordingly be dismissed. I make no order as 
® to costs. 

' G.N. /R.K. Appea l dismissed. 

T* P. Act — 

(a) (’36) Mulla, S. Ill Page 647 Pt. (x); Page 649 

Pt. (w). _ ■ 

.- (»37) Mitra, S. Ill Page 614, N. 592; Page 625, 

N. 600. 
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B. K. Mukherjea and Sen JJ. 

Monohar Kaibarta and others 

— Plaintiffs — Appellants 

v. 

Jagadish Chandra Banerjee and others 
b Defendants — Respondents. 

Appeal No. 483 of 1938, Decided on 12th Decem- 
ber 1941, from appellate decree of Addl. Dist. Judge, 
1st Court, Dacca, D/- 30th September 1937. 

(a) Bengal Alluvion and Diluvion Regulation 
(11 of 1825), S. 4 (3) — Title to island chars 
thrown up in navigable river is incident of 
ownership of bed of river— S. 4 (3) follows prin- 
ciple of English law subject to doctrine of 

fordable channel. 

Under the English law an island rising up in a 
tidal and navigable river prima facie belongs to the 
Crown. A subject may acquire title to the island 
arising in tidal waters where the bed and the soil of 
the tidal river were in the subject before the island 
arose. Thus under the Law of England the title to 
such an island is regarded as an incident of the 
ownership of the bed. The Indian law (S. 4 (3)) 

C follows the same principle subject to the doctrine of 

. - £ - dable ChanDel WhiCh 13 P fp U 358 C2% 359 C 1] 

fb) Interpretation of Statutes — Same word in 
same section should not be interpreted in two 

different ways. 

It is an established rule of construction that the 
same word should not be interpreted in t ^ od ‘® e ^ e “ t 
ways in the same section. U ^ 1J 

(c) Bengal Alluvion and Diluvion Regulation 
(11 of 1825), S. 4 (1) and (3) para. 2 — Word 
‘‘estate” in S. 4 (1) and S. 4 (3) para. 2 has 
same meaning — Right to island chars under 
S. 4 (3) para. 2 can be claimed not only Dy 
zemindar but also by any subordinate tenant 
holding land under such zemindar— Ss. 1 and^ 
Bengal Act 31 of 1858 do not take away tenant s 
d right to claim title to island chars under S. 4(3) 
oar a. 2 of Bengal Regulation 11 of 1825. 

~ Th e words “tenure” and “estate” in S. 4 (1) have 
been used not merely as connoting different modes 
nt hoS property but as referring to the land or 

iwK *£«»££ S SJXZI& 

same meaning. Con ^ e o D st contiguous” in S. 4 (3) 
estate or estates may inland chars with 

para. 2 indicate that ^^laim^d not only by the 
fordable channels can r q£ an es t a te but 

zemindar or th ® tu f a subordinate tenant who holds 
also by any species , The rig ht of the sub- 
lands under such J l . daim title 

ordinate tenant under S. 4 (3j para 


to the island chars is not taken away merely because e 
S. 2, Bengal Alluvion Land Settlement Act 31 of 
1858, does not mention that his right is protected 
inasmuch as a mere omission in later Act cannot 
take away a right created by an earlier statute. 
Moreover S. 1 of Act 31 of 1858 contemplates only 
alluvial accessions which are dealt with under cl.(l) 
of S. 4 of Regulation 11 of 1825 and it does not 
speak of any island char formed on the bed of a 
river. [P 359 C 1, 2) 

(d) Bengal Alluvion and Diluvion Regulation 
(11 of 1825), S 4 (3) — Words “special provi- 
sions” jn S. 4 (3) refer not to substantive part 
of S. 4 (1) but to provisos attached thereto. 

The words “subject to the special provisions speci- 
fied in the first clause of this section” in S. 4 (3) do 
not by themselves attract the operation of the 
substantive part of cl. (1) but refer to the provisos to 
S. 4 (1) : (’35) 22 A.I.R. 1935 Cal. 711 and (’34) 21 J 
A.I.R. 1934 Cal. 411, Approved. DP 359 C 2] 

(e) Bengal Alluvion and Diluvion Regulation 
(11 of 1825), S. 4 (1) and (3) para. 2— Plaintfif 
putting his case to be governed by S. 4 (1) — 
Defendant attempting to show that case was 
governed by S. 4(3) para. 1 — Both sides adduc- 
ing evidence not only on point whether land 
was island char but also whether intervening 
channel was fordable— Variation between proof 
and pleading held not material — Appellate Court 
held could not refuse to go into question whe- 
ther plaintiff was entitled to relief under S. 4 (3) 
para. 2 merely because it was not specifically 
raised in plaint — Practice — Powers of appellate 
Court. 

The plaintiff’s case expressly was that the dis- 
puted lands were gradual accretions to his holding J 
and he acquired a right to them under S. 4 (1). He 
did not make a case under S. 4 (3). But the defen- 
dants attempted to show that the case was governed 
by S. 4(3) para. 1 and evidence was adduced by both 
sides at the time of the trial not only on the point 
as to whether the land was an island char but also 
whether the channel intervening between the char 
and the main land w*ns fordable or not. The evidence 
adduced by the parties had been referred to in the 
judgments of both the Courts below and the trial 
Court discussed at some length the question of law 
as to whether taking the channel to be fordable the 
plaintiff could claim a right to the char under S. 4 (3) 
para. 2 : 

Held that the variation between proof and plead- 
ing was not material and it could not be said that 
the defendants were in any way taken by surprise. 
The appellate Court therefore could not refuse to go 
into the question whether the plaintiff was entitled 
to relief under S. 4 (3i para. 2 merely because it was 
not specifically raised in the plaint. [P 360 C 1J 

(f) Bengal Alluvion and Diluvion Regulation 
(11 of 18251, S. 4 (3) — Under S. 4 (3) channel 
should be fordable at any season of year — 
“Year” refers to year in which island was 
formed — Channel held fordable. 

Under S. 4 (3) it is enough if the channel is 
fordable at any season of the year and the word 
“year” refers to the year in which the formation of 
the island took place. [P 360 C 1] 

Where the channel could be crossed on foot during 
the dry season of the very year in which the char 
was formed and there is nothing to suggest that the 
men who crossed the channel were not men of 
average height or that the channel was crossed only 
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in a zigzag manner the channel must be regarded as 
° fordable. [P 360 C 1] 

(g) Bengal Alluvion and Diluvion Regulation 
(11 of 1825), S. 4 (3) — Path between plaintiff's 
holding and fordable channel not regular or pub- 
lic but tow path forming part of plaintiff’s raiyati 
land used by boatmen during rainy season — 
Holding held contiguous to island char within 
S. 4 (3). 

The path between the fordable channel and the 
plaintiff’s land was not a regular or a public pathway 
but a tow path forming part of the plaintiff’s raiyati 
land used by boatmen during rainy season for the 
purpose of towing boats : 

Held that the plaintiff’s holding must be regarded 
as contiguous to the island char within S. 4 (3) 
in spite of the tow path. [P 360 C 1] 

} Gopal Chandra Das and Sudhir Chandra 
J Chowdhury — for Appellants. 

Phanibhusan Chalcravarti and Bankim Chan- 
dra Bauer ji — for Respondents. 


B. K. MUKHERJEA J. — This appeal is on 
behalf of the plaintiff and it arises out of a suit 
commenced by him to recover khas possession of 
the lands in suit on establishment of his title to 
the same. The case of the plaintiff in substance 
was that three plots of land situated in village 
Kanchan, which were recorded as C. S. Plots Nos. 
2897, 2898 and 5045 belonged to the plaintiff in 
raiyati right. Plot Nos. 2898 and 5045 appertain to 
touzi No. 379 of the Dacca Collectorate of which 


Babu Kishori Mohan Poddar was the solo proprie- 
tor. Kishori Mohan having been declared an insol- 
vent his estate was in the hands of Receivers who 
were defendants 19 and 20 in the suit. As regards 
c plot No. 2897 Kishori Babu was the proprietor to 
the extent of three annas and odd gandas share and 
the balance appertained to another touzi which be- 
longed to defendants 1 and 2. At the time of the 
settlement, operations the river Lakhya flowed by 
the west of the suit lands. The river gradually re- 
ceded and the disputed chars were formed in the 
river as accretions to the plaintiff’s raiyati jote. 
The plaintiff possessed these chars for fivo or six 
years and grew crops in them but was dispossessed 
by defendants 1 and 2 which led to the institution 
of the present suit. Defendants 1 and 2, it was 
alleged, had wrongfully cut a khal or ditch on the 
raiyati lands of the plaintiff with a view to show 
that the disputed chars were separate from the asli 
lands and could not bo regarded as accretions there- 
to. The suit was contested by defendants 1 and 2. 
Their defence was, that the lands in suit were not 
d accretions to the plaintiff’s holding, but constitu- 
ted an island char formed on the bed of the river 
Lakhya and as there was a non-fordablo ohannel 
to the east of the lands, the char was at the dispo- 
sal of the Government. It was further alleged that 
there was a pathway to the further east of the 
channel separating the disputed ohars from the 
plaintiff’s raiyati lands. Tho suit according to these 
defendants was brought at tho instance of tho 
Receivers to the estate of Kishori Mohan Poddar 
between whom and these defendants thore were 
long and bitter quarrels. 

The trial Court dismissed tho suit and this deci- 
sion was affirmed in appeal by tho Additional Dis- 
trict .Judge of Dacca. Both the Courts below have 
held that the lands in suit were not gained by 
gradual accession from the recess of tho river but 
v/ero an island char thrown upon its bed. Both tho 
Courts were ol the opinion that the channel between 


this new formation and the shore was fordable. 

The trial Court held that in spite of the channel a 
being fordable the plaintiff could not lay claim to 
the chars under S. 4, cl. (3), Para. 2 of Regulation 
11 of 1825, as, under that clause, rights could be 
acquired only by the proprietor of an estate and not 
by any subordinate tenure holder. The lower ap- 
pellate Court did not discuss this question of law, 
being of opinion that as the plaintiff did not make 
any case under S. 4, cl. (3) of the Regulation the 
matter did not arise for consideration at all. It is 
against this decision that the present second appeal 
has been preferred. Mr. Das who appears in support 
of the appeal has contended before us that on the 
findings of fact arrived at by both the Courts below 
they should have held that the plaintiff acquired a 
title to the disputed lands under S. 4, cl. (3) para. 2 
of Regn. 11 of 1825 and that the lower appellate 
Court was wrong in refusing to go into the question 
on the ground that it was not expressly raised in / 
the pleadings. Mr. Chakravarti who appears for the 
respondents has argued on the other hand that no 
rights could be acquired by a subordinate tenure 
holder under Sec. 4, cl. (3) para. 2 of the Alluvion 
and Diluvion Regulation. He has further argued 
that there was no foundation for a case like this 
either in the plaint presented by the plaintiff or in 
the evidence adduced by him and that at any rate 
there were no proper findings come to by either of 
the Courts below upon which relief under cl. (3) of 
S. 4 of the Regulation could be given. 

The first and the main point for our considera- 
tion is whether under S. 4, cl. (3), para. 2 of Regn. 

11 of 1825 a char thrown up on the bed of a large 
and navigable river the channel between which and 
the main land, is fordable at any season of the year 
can be claimed as an accretion to his tenure by a 
subordinate tenant who holds the adjoining estate ^ 
or tenure not directly under the Crown but under 
some zemindar or other superior landholder. Now, 
under S. 4, cl. (1) of tho Regulation what is gained 
by gradual accession becomes the property of him 
to whoso lands the recess of the river or the sea has 
annexed it. It is immaterial whether the adjoining 
owner is a zemindar or a superior landholder or a 
subordinate tenant. Evory person from the zamin- 
dar or other actual proprietor of the soil down to 
every description of tenant is entitled to tho incre- 
ment by gradual accession. This has been mado 
clear by the express words of the clause which says 
that “It shall bo considered an increment to the 
tenure of tho person to whoso land or estate it is 
thus annexed, whother suoh land or estate he held 
immediately from Government by a zamindar or 
other superior landholder or as a subordinate 
tenure of any description of under tenant whatever.” h 
Tho proviso added to this clause further lays down 
that tho terms and conditions of the original tenure 
would apply to tho increment. If the original 
tenure was a proprietary estate tho holder of it will 
possess tho accreted lands as proprietor liable to be 
assessed with fresh revenue for tho same. On the 
other hand, if tho new formation adheres to the 
tenure or holding of a subordinate tenant he will 
not bo exempted from payment of additional rent 
for tho additional area. Clause (8) of S. 4 deals 
with island chars thrown up in a big navigable 
river tho bod of which is not the property of an 
individual. Under the English law an island rising 
up in a tidal and navigable river prima facie be- 
longs to tho Crown. A subject may acquire title to 
tho island arising in tidal waters where tho bed 
and tho soil of the tidal river were in tho subject 
before the island arose. Thus under the law of 
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England the title to such an island is regarded as 
an incident o t the ownership of the bid. The 
Indian Law, it seems, follows the same principle 
subject to the doctrine of fordable channel which 
is peculiar to it. Where an island is formed on the 
bed of a navigable river which is a part of the 
public territory, cl. (3) of S. 4 of the Regulation 
lays down that it would be at the disposal of the 
Government provided the channel between the 
island and the shore is not fordable. If, on the 
other hand, the intervening channel is fordable at 
any season of the year, it shall be considered an 
accession to the land tenure or tenures of the per- 
son or persons whose estate or estates may be most 
contiguous to it subject to the special provisions 
specified in the cl. 1 of the section. The question 
before us is whether the words “whose estate or 
estates may be most contiguous” indicate that the 
right to such island can be claimed only by the 
b zamindar or the actual proprietor of an estate and 
not by any species of subordinate tenant who holds 
lands under such zamindar. It will be seen that the 
wording of the operative portion of cl. (3), para. 2 
follows closely that of cl. (1) except that the ex- 
planatory provision beginning with the words 
“where such land or estate be held immediately 
from Government etc.,” which occurs in cl. (l)does 
not find a place in this part of cl. (3). 

Mr. Chakravarti argues that this is a deliberate 
omission and shows conclusively that the Legis- 
lature did not intend that the word “estate” as 
used in cl. (3) should have the same wide interpre- 
tation as it bears in cl. (1). I do not think that this 
contention is right. It is an established rule of 
construction that the same word should not be m- 
• terpreted in two diflerent ways in the same section. 

The words occurring in cl. (1) referred to above are 
vC in the nature of an explanatory gloss which is in- 
serted to remove any doubt that may arise as re- 
l gards the proper meaning to be attached to the 
word estate or tenure. It appears from the language 
of cl. (1) of S. 4 itself that the words “tenure” and 
“estate” have been used not merely as connoting 
different modes of holding property but as referring 
' to the land or the property itself which is held by a 
proprietor or the different classes of tenants. In 
fact, the words “estate” “tenure” and “land” have 
been used as synonymous expressions. In my opi- 
nion, having once explained in cl. (1) of the section 
as to how the word estate should be interpreted 
it was not necessary for the Legislature to put in 
the same explanation in another part of the same 
section and the obvious inference is that the word 
. was intended to bear the same meaning in both the 
two clauses. This view is fortified by the fact that 
*? in cl. (3), para. 2 of S. 4 an island with a fordable 
channel has to be regarded as an “accession” to 
the land or tenure of the person whose estate is 

“ The^ord^accession' ' suggests the idea o£ adher- 
ence to some particular land which may be termed 

g ft rr^ret on 

SJfPi SSMJZ aomain te and 

•plated by cl. (3) is a gam i l the proprietor of 

there is absolutely rights of ownership 

an adjoining estate who ha ^ right tQ 

in the river bed should be 6 fc cons iderations 

such newly f° rmed the ownership of the river 

undoubtedly wise' "J 1 ® and such cases are 

IS.f.'f.M”. o. 8 . .. 


Mr. Chakravarti may be right in his contention 
that the words “subject to the special provisions 6 
specified in cl. (1) of this section,” upon which 
Mr. Das lays so much stress do not by themselves 
attract the operation of the substantive part of 
cl. (1). A similar expression occurs in cl. (4) and it 
has been held in such cases that the word “provi- 
sions” refers not to the substantive part but to the 
provisos attached to cl. (1) : vide 40 C. W. N. 345 1 
and 38 C.W.N. 130. 2 But as I have already pointed 
out there is nothing in cl. (3), para. 2 which would 
go to show that the right to such an island char 
vests on the proprietor alone. Mr. Chakravarti has 
in this connection drawn our attention to the provi- 
sions of S. 2 of Bengal Act 31 of 1858 (the Bengal 
Alluvion Land Settlement Act). Section 1 of the Act 
provides that in case of land added by alluvial ac- 
cession to an estate paying revenue to Government, 
the revenue assessed upon the alluvial lands may be 
added to the jama of the original estate by an agree- / 
ment between the proprietor and the Revenue 
authorities; and if there is no such agreement or if 
the Revenue authorities decide otherwise it may be 
settled as a separate estate with a separate jama. 
Section 2 then lays down that nothing in the pre- 
ceding section shall affect the rights of an under- 
tenant in any alluvial land under the provisions of 
cl. (1), S. 4, Regulation 11 of 1825. Mr. Chakravarti 
argues that this section protects the rights of under- 
tenants under cl. (1) of S. 4 of Regulation 11 of 1825 
and if under-tenants had any rights under cl. (3) 
they would certainly have been mentioned in the 
section. This argument does not impress me much. 

A mere omission in a later Act cannot take away a 
right created by an earlier statute. I think further 
that it was not necessary to refer to cl. (3), S. 4 of 
Regulation 11 of 1825 in S. 2, Bengal Alluvion Land 
Settlement Act. Section 1 of this Act contemplates g 
only alluvial accessions which are dealt with under 
cl. (1) of S. 4 of Regulation 11 of 1825 and it does 
not speak of any island char formed on the bed of a 
river. It is true that island chars with fordable 
channels are assessed to revenue in the same way as 
alluvial accretions but that is because they are re- 
garded as accessions by reason of the express words 
used in cl. (3), Para. 2 of S. 4. My conclusion, there- 
fore, is that the plaintiff who is an occupancy raiyat 
is entitled to the disputed lands if they are found to 
be island chars most contiguous to his holding and 
if the intervening channel between the new forma- 
tion and the main land is fordable, i 

The next question for our consideration is whether 
having regard to the case made by the plaintiff and 
the findings arrived at by the Courts below he should 
be given a decree for possession of the disputed chars 
under the provisions of S. 4, cl. (3) para. 2 of Regu- h 
lation, 11 of 1825. The plaintiff undoubtedly did not 
make a case under cl. (3), S. 4 of the Regulation. 
His case expressly was that the disputed lands were 
gradual accretions to his holding and he acquired a 
right to them under cl. (1) of S. 4. Defendants 1 and 
2, however, expressly pleaded in their written state- 
ment that the land in suit was an island char thrown 
up on the bed of the river Lakhya and that it was 
the property of the Government. These defendants, 
it was said, had taken possession of the lands in 
anticipation of taking settlement from the Govern- 
ment. On these pleadings issue 5 was framed which 
was worded as follows : “Is the newly formed char 

1. (’35) 22 A. I. R. 1935 Cal. 711 : 40 C.W.N. 345, 

Prokash Chandra Sil v. Abdul Jabbar. 

2. (’34) 21 A. I. R. 1934 Cal. 411 : 150 I. C. 374 : 

38 C.W.N. 130, Naku Sheik v. Harish Chandra. 
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accretion to C. S. Dags Nos. 2897, 2898, 5045 as prayer for recovery of possession of the lands in suit 

alleged in the plaint or an ‘Island char’ as alleged is allowed. As the Government is not made a party • 

by the defendants.?” Thus, it would appear that to the present proceeding its right would not in any 

though the plaintiff did not make a case under S. 4, way be affected by this decision and we also do not 

cl. (3) of the Regulation, the defendants attempted decide any thing as to the relative rights of the 

to show that the case was governed by para. 1 of rival zemindars who have superior interest over 

cl. (3) of S. 4 and evidence was adduced by both plaintiff’s raiyati lands. As the plaintiff did not 

sides at the time of the trial not only on the point make a clear case in his plaint we do not allow him 

as to whether the land was an island char but also any costs. Each party will bear his own costs in all 

whether the intervening channel was fordable or not. the three Courts. 


The evidence adduced by the parties has been re- 
ferred to in the judgments of both the Courts below 
and the trial Court discussed at some lengths the 
question of law as to whether taking the channel to 
be fordable the plaintiff could claim a right to the 
char under S. 4, cl. (3) para. 2. In these circums- 


SEN J. — I agree. 

G.N./R.K. Appeal allowed. 

C. P. C — 

(b) (’40) Chitaley, Preamble, Note 7 Pt. 35. 


tances it seems to us that the variation between 
iproof and pleading is not material in this case and 
it cannot be said that the defendants were in anv 
b way taken by surprise. The appellate Court, in my 
opinion, was not right in refusing to go into the 
question 6imply because this was not the specific 
case raised by the plaintiff in his plaint. Mr. Chak- 
ravarty has further attacked the finding arrived at 
by the Courts below that the intervening channel 
between the disputed char and the main land was 
fordable and his contention is that in coming to this 
finding the Courts below did not advert to or consi- 
der the essential elements necessary to constitute 
fordability. Under cl. (3) of S. 4 it is enough if the 
ohannel is fordable at any season of the year and the 
word “year” presumably refers to the.vear in which 
'the formation of the island took place; vide the 
observations of Jackson J. in 14 W. It. 25. 3 The 
trial Court found that the channel was fordable at 
the dry season of the year in which it was formed. 
The Court relied upon the evidence of D. W. 3 Uafi- 
c juddi Dafadar who said that ho saw men going 
from plaintiff’s nsli lands to the char on foot since 
the time of its formation. Kailash Chakravarty, 
another witness of the defendants also said that in 
Magh or Pal goon every year the water in tho Kolc- 
gang dried up. Tho channel, therefore, could be 
crossed on foot during the dry season of tho very 
year in which tho char was formed and there is 
nothing in the evidence to suggest that the men who 
crossed the channel wore not men of average height 
or that the channel was crossed only in a zigzag 
manner. The Additional District Judge sums up his 
conclusion on this question in the following manner: 

‘‘On considering the long and voluminousevidenoe 
on behalf of the defendants the impression presses 
itself upon my mind that the chir was separated 
from the main land by a channel which was 
fordable.” 

d We do not think that tho Courts below misdi- 
reoted themselves on any point of law in coming to 
tho finding that the channel was fordable. A further 
[joint was taken by Mr. Chakravarty that tbero 
I was ft tow path between tho channel and the plain- 
tiff’s land and consequently tho holding could not 
be said to bo most contiguous to the disputed char. 
But the finding is that it was neither a regular nor 
ft public pathway. It, may he that it was a part of 
the plaintiff's raiyati land and was used by boatmen 
during rainy season for tho purpose of towing boats. 
In our opinion, on tho facts found by the Courts 
below tho plaintiff is entitled to a decreo for posses- 
sion of the disputed lands. Tho result is that tho 
appeal is allowed. Tho judgments and decrees of 
tho Courts below are sot asido and the plaintiff's 

3, (’70) 14 W. R. 25 : 6 Bong L. R. 255 (F. B.), 
Budurunnissft v. l’rosiuma Coomar. 
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Appeal No. 1560 of 1938, Decided on 1st Decem- 
ber 1941, from appellate decree of Sub-Judge 
Nadia, D/- 30th July 1938. 


(a) Civil P. C. (1908), S. 91 (1) — Essence of 
public nuisance stated -Suit by A party seeking 
to use highway in particular way against rival 
party obstructing them in use of same is not 
one relating to public nuisance — A party can 
bring declaratory suit to establish their right 
without allegation or proof of special damage. 

A suit by ono party who wants to use the high- ^ 
way in a particular way ngainst a rival party who 
would obstruct them in the use of the same is not a 
suit relating to public nuisance. Tho essence of a 
public nuisance is that it causes damage, injury or 
annoyance to the public or the peoplo in general. 

An obstruction which aims at preventing only a 
particular class of persons from using the highway 
in a particular manner does not and cannot amount 
to public nuisance. Consequently, a person or body 
of persons who claim a right to use a public high- 
way in a particular way can bring a declaratory 
suit to establish that right against a persou who 
threatens to obstruct it without allegation or proof 
of special damage : (’25) 12 A.I.R. 1925 P. C. 36, 
Expl. and Bel. on; (‘19) 6 A.I.R. 1919 Mad, 674 
(F.B.) aud 34 Bom. 571, Bel. on. [P 361 C 2] 

(b) Civil P. C. (1908), S. 91 (1) — Public 
nuisance — Encroachment on public road with- ” 

drawing part of highway from use of public 

Private individual cannot maintain action with- 
out proving special damage. 


A private individual has no right of action in 
respect ot a public nuisance, such as an encroach- 
ment upon tho public road which bns the effect of 
withdrawing a part of the highway from the use of 
tho public unless he can show that he has sustained 
some special damage oxer and above that inflicted 
upon tho public at large; the object being to avoid 
multiplicity of litigation. [p 861 C 2] 

Consequently where a plaintiff seeks relief in res- 
pect of a public nuisance, and the suit is not brought 
in conformity with the provisions of S. 91(1) it is 
bound to fail unless special damage is shown : (’37)94 
A. I B. 1937 Pat. 481, Approved, ('33) 20 A I R. 1933 
Cal. 834, View of Jack J. Not approved; (’39) 26 A.I.R* 
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1939 Mad. 691 and (’35) 22 A.I.R.1935 Lah. 196, Not 
** foil.; (’25) 12 A.I.R. 1925 P.C. 36, Expl.; English 
and Indian case law reviewed. [P 364 C 1] 

• (c) Civil P. C. (1908), O. 1,R. 8 and S. 91- 
Scope of O. 1, R. 8 — It does not vest right of 
suit in any person — Public nuisance — Suit by 
private individual — Necessity to prove special 
damage is not obviated by bringing suit under 

O. 1, R. 8 : 62 Cal. 692 = 39 C.W.N. 590, OVER- 
RULED. 

Order 1, R. 8 is only an enabling rule formulated 
for the purposes of convenience; it does not vest a 
right of suit in any person or group of persons but 
merely enables a person who has a right of suit in 
common with several others to sue on behalf of all. 
It presupposes that each one of the numerous per- 
sons by himself has a right of suit and for the pur- 
poses of convenience permits one or more of such 
£ persons to sue on behalf of the others after com- 
plying with certain formalities. It does not force 
one to represent many if his action is maintainable 
without the joinder of those persons : 24 Cal. 385 
and (’37) 24 A. I. R. 1937 Pat. 481, Bel. on. 

[P 364 C 1] 

If a person has not in himself the right to sue he 
cannot be permitted to sue not only on behalf of 
himself but also on behalf of a number of others 
who suffer from the same disability as himself. 
Consequently, since an individual has no right of 
action in respect of a public nuisance without proof 
of special damage the adoption of the procedure 
laid down in O. 1, R. 8 cannot vest him with such 
right and the necessity of proving special damage 
cannot be obviated by bringing the suit under O 1, 

• R. 8: 62 Cal 692=39 C.W.N. 590, OV ERRTJ LED. 

[P 364 C 1. 2] 

C (d) Tort — Law applicable — English Common 
Law applies. 

1 In the case of torts, there being no Indian Statu- 
tory Law, the English Common Law applies as 
being consonant to justice, equity and good con- 
science : (’21) 8 A.I.R. 1921 Cal. 1 (S.B.), Rel. on. 

[P 365 C 1] 

The English law can be departed from only 
when a particular rule is unsuitable to local con- 
ditions. (P 365 C 1] 

(e) Civil P. C. (1908), S. 91 (1)— Road in front 
of plaintiff’s house narrowed by encroachment — 
Special damage to plaintiff cannot be presumed. 

The fact that the roadway in front of the plain- 
tiff’s house has been narrowed by encroachment, 
would not justify a presumption of special damage 
in favour of the plaintiff. [P 367 C 1] 

d Narendra Kr. Basu , Sisir Kr. Basic and Suku- 
mar De — for Appellant. 

Panchanan Ghose, Syamacharan Mitter for 
Durgadas Boy and Sukumar Ghose — 

for Respondents. 


B. K. MUKHERJ E A J — This appeal is on behalf 
of the plaintiff, and it arises out of a suit commenced 
bv him for removal of an alleged encroachment, 
made by defendant 1, the District Board of Nadia, 
upon a public thoroughfare in front of plaintiff s pre- 
mises. The public road is shown as plot No. 203 in 
theC S Map of Krishnagar. The defendant District 
Board have ?heir office in plot No. 206. They put up 
a wire fencing on the southern side of the office 
premises and thereby encroached upon a portion of 
the public road on the immediate south « W The 
stands the residential house of the plaintiff. The 
Krishnagar Municipality which was ma e a p y 


defendant, did not take any steps against the Dis- 
trict Board, and the plaintiff brought this suit on 
the allegation that his rights as a rate- payer and as 
a member of the public were infringed by tbe en- 
croachment of the District Board, which deprived 
him of the use of the full width of the public road. 

Both the Courts below have dismissed the plain- 
tiff’s suit. It has been held by the Sub- Judge who 
heard the appeal, that there has been an encroach- 
ment made by defendant 1 upon the public road to 
the extent of 2 cottas 5 ch. as found by the pleader 
commissioner, but the suit was dismissed on the 
ground that it was not maintainable at the instance; 
of the plaintiff without proof of special damage. 
The Sub Judge further expressed his opinion that 
the proper course for the plaintiff to follow was to 
bring a representative suit in conformity with the 
provisions of 0. 1, R. 8, Civil P. C., and if a suit of 
that character was brought the necessity of proving) 
special damage might have been obviated. The pro- 
priety of this decision has been challenged before us 
in this second appeal and Mr. Basu who appears for 
the plaintiff-appellant has contended before us that 
the decision of the Judicial Committee in 52 I. A. 
61, 1 has now placed it beyond doubt, that it is not 
necessary for an individual member of the public tol 
allege and prove special damage to sustain a suit 
commenced by him in respect of a public nuisance. 
It has further been argued that the lower appellate 
Court was wrong in holding that the remedy of thel 
plaintiff lay in suit brought under O. 1, Ii. 8, Civil 
P. C., and his last contention is that in any event, 
on the facts admitted and proved the Courts below 
ought to have held that the plaintiff made out a 
case of special damage. 


I will examinethesecontentionsoneafter another. 

It is not disputed that in the present case the plain- 
tiff seeks declaration and injunction in respect of a I 
public nuisance. According to the 6ndings of the 
Courts below, there was an encroachment by the 
defendant District Board, upon the public road, 
which had the effect of withdrawing a part of the 
highway from the use of the public. Under the 
English Common Law, a public nuisance is an indie-! 
table misdemeanour; criminal proceedings are also 
sanctioned by particular statutes in particular cases. 

It is, however, a settled principle of English law, 
which has come down from very ancient time that, 
a private individual has no right of action in res- 
pect of a public nuisance, unless he can show that 
he has sustained some special damage over and 
above that inflicted upon the public at large; the 
object being to avoid multiplicity of litigation: 
(1699) 1 Ld. Raym 486;2 (1867) 2 Ex. 316« and 
(1930) 1 Ch. 138.4 This rule regarding special 
damage was followed by the different High Courts h 
in India long before S. 91 came into the Civil Pro- 
cedure Code As early as in 1869, Sir Barnes Pea- 
cock C. J., thus laid down the law in 12 W.R. 160* 5 : 

“We think it is clear that this suit will not lie. 
The plaintiff sues defendants for obstructing a pub- 
lic road without showing that he has sustained any 


1. (’25) 12 A.I.R. 1925 P. C. 36 : 86 I. C. 236 : 47 
All. 151 : 52 I. A. 61 (P. C.), Manzar Hasan v. 
Muhammad Zaman. 

2. (1699) 1 Ld. Raym 486, Iveson v. Moore. 

3. (1867) 2 Ex. 316 : 36 L. J. Ex. 194 : 16 L. T. 
771 : 16 W. R. 15, Winterbottom v. Lord Derby. 

4. (1930) 1 Ch 138 : 99 L. J. Ch 84 : 142 L. T. 
198 : 94 J. P. 23 : 27 L. G. R. 752, Yandar Pant 
v. Mayfair Hotel Co. 

5. (’69) 12 W. R. 160 : 3 Beng. L. R. A. C. 295, 
Baroda Prosad v. Gorachand. 
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particular inconvenience in consequence of the 
obstruction. If he can maintain this suit, any mem- 
ber of the public can do so, and the defendant may 
be ruined by innumerable actions by persons who 
have not sustained a farthing of damage.” 

A Full Bench of this Court affirmed this view in 
3 Cal. 20® and this has been followed since then in 
a large number of cases. We may refer by way of 
illustrations to the cases in 27 Cal. 793, 7 and 25 
C. W. N. 95. 8 The same view was accepted by all 
the other High Courts in India, vide 31 All. 444;® 
33 All. 287; 10 23 M. L. J. 539;ll 2 Bom. 46912 and 
10 Pat. 568. 13 Section 91, Civil P. C., introduced a 
change in the procedure; and under this section the 
Advocate-General or two or more persons with his 
consent may institute a suit in respect of a public 
nuisance without any proof of special damage. It is 
obvious that in this procedure no multiplicity of 
litigation can be apprehended. So far as suits by 
private individuals are concerned, sub-sec. (2) 
expressly leaves the old law intact. 

It will be necessary now to refer to another class 
of cases which has been a frequent subject of litiga- 
tion in India, and which relate to obstruction of the 
right to use highways for processions by members 
of rival sects or communities. In such cases what 
usually happens is, that a group of persons belong- 
ing to a particular sect or religion who claim aright 
to go in procession along a public highway are 
obstructed by a rival party professing the same or a 
different faith. In the majority of these cases, there 
is an order by a Magistrate made under the Crimi- 
nal Procedure Code, restraining a person or group 
of persons from using a public road in a particular 
way, with a view to prevent breach of public peace. 
If the person or persons thus obstructed institute a 
suit for establishment of their right to use the high- 
way, the question arises whether such a suit is 
maintainable without proof of special damage. The 
Bombay High Court in 2 Bom. 457, 11 held that 
even in such a case, to sustain a suit by a body of 
persons who were obstructed in the use of a high- 
way, it was necessary to prove special damage. Sir 
Michael Westropp C. J. in an elaborate judgment 
reviewed the English authorities on this point, and 
came to the conclusion that a private person can- 
not bring a suit for interference with a right which 
he enjoys merely as a member of the public unless 
he has individually suffered damage. It may be noted 
that in this case there was an order by the Magis- 
trate prohibiting the plaintiffs from using the road 
for the purpose of carrying tabuts in procession but 
that was considered insufficient to furnish a cause 
of action to the interdicted party. This decision 

6. (’77) 3 Cal. 20 (F. B.), Raj Koomar Singh v. 
Sahebzada. 

7. (1900) 27 Cal. 793, Raj Narain v. Ekadasi. 

8. (’21) 8 A. I. R. 1921 Cal. 271 : G1 l. C. 405 : 25 
C. \V. N. 95, Batiram v. Siva Ram. 

9. (’09) 31 All. 444 : 2 I. C. 365 : 6 A. L. J. 499, 
BLiawnn Singh v. Narttam Singh. 

10. ('ll) 33 All. 287 : 8 I. C. 808 : 8 A. L. J. 19, 
Ram Chandra v. Joti I’rosad. 

11. (’12) 16 1. C. 962 : 23 M. L. J. 539, Hussain 
Saheb v. Narasinhappa. 

12. ('77) 2 Bom. 169n, Gelmnaji Kes Patil v. t* an- 
pat i T.nkshunmn. 

13. (’31) 18 A. I. R. 1931 Pat. 418: 133 I. C. 463 : 
10 Pat. 568 : 12 1'. 1,. T. 885, Md. Din v. Mt. Ati- 
rajo Kuer. 

14. (’78) 2 Bom. 457, Satku v. Ibrahim A 


i 
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was followed in 18 Bom, • 693.1® in 34 Bom. 571,1® 
there was a suit brought by the plaintiffs on behalf 
of themselves as well as other members of a reli- 
gious sect to have a declaration of their right of 
marching in procession with a car along a particu- 
lar public road to a certain temple and for an 
injunction restraining the defendants from inter- 
fering with the plaintiffs. The defendants denied 
the plaintiff’s right. The Courts below dismissed 
the suit on the ground that the road being a public 
road, the plaintiSs could not maintain the suit 
unless special damage was shown and proved. The 
decision was reversed in second appeal by Scott C.J. 
and Batchelor J. It was held that the suit was not 
for removal of a public nuisance but for declaration 
of the right of an individual community to use the 
public street. The authorities relied upon in 2 Bom. 
457, 14 were not therefore applicable to such cases. 

In support of the view they took, the learned Judges 
relied upon a decision of the Madras High Court in / 
26 Mad. 376.17 

In the Madras High Court the procession cases 
were from the beginning treated on a different 
footing, though even here the decisions cannot bo 
said to be by any means uniform. The case in 5 
Mad. 304,l 8 is one of the earliest cases in point, 
where it was held that the right to conduot religious 
processions in the public road was a right inherent 
in every person provided he did not invade the right 
of others or cause a public nuisanoe and the obstruc- 
tion of the right would enable the aggrieved person 
or persons to seek his remedy in a Court of law. 
The same view was taken in 26 Mad. 376,17 and no 
question was raised in any of these cases regarding 
the necessity to provo special damage. The question 
was raised in 32 Mad. 478.1® It was held there that 
though an action for obstructing a procession may 
be maintained without proof of special damage, yet * 
when an illegal order of the Magistrate has been 
procured by the defendants restricting such prooes- 
sion a suit to declare the right to carry suoh proces- 
sion is sustainable without such proof, the cause of 
action being the improper order so obtained by the 
defendants. The identical nmttor came up for con- 
sideration again boforo a Full Bench of the Madras 
High Court in 42 Mad. 271 20 and one of the ques- 
tions referred to the Full Benoh w ? as : ‘‘Can a per- 
son or body of persons who claim a right to go in 
procession along a public highway bring a declara- 
tory suit to establish that right against a person 
who threatens to obstruot it without allegation or 
proof of special damage ?” 

This question was answored in the affirmative. 
Wallis C. J. in course of his judgment after re- 
ferring to the case in 2 Bom. 4571* observed as 
follows : 

“The obstruction in the English cases cited con- 
sisted of interference with the surface of the highway 
which interfered with the right of the public to 
pass and repass freely. The same principle would 

15. (’94) 18 Bom. 693, Kazi Sujaudin v. Madhav 

Das. 

16. (’10) 34 Bom. 571: 7 I. C. 663 : 12 Bom. L. R. 

586, Bnslingnppa v. DLmrmappa. 

17. (’03) 26 Mad. 376, Sadagopachariar v. Rama 

Rao. 

18. (’82) 5 Mad. 304, Bartha Saradi v. Chinna- 

krishnan. 

19. (’09) 32 Mad. 478 : 1 l. C. 716 : 19 M. L. J. 

617, Kandaswami v. Subaroya. 

20. (’19) 6 A. I. R. 1919 Mad. 674 : 49 I. C. 533 : 

42 Mad. 271 : 36 M. L. J. 79 (F. B.), Yelan Pak- 

kiri v. Subbavan. 
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no doubt apply if the defendants obstructed the 
* public by assembling on the highway for their own • 
purposes, as for the purpose of holding a market. 
That also would be a public nuisance and the rule 
as to special damage would apply. If however the 
defendants assembled to prevent the plaintiffs from 
exercising their lawful right to pass along the high- 
way in a particular manner, that would appear not 
to be a case of public nuisance.’* 

This was the state of law when the case in 52 
I. A. 6I 1 came up before the Judicial Committee. 
This was a procession case of exactly the same type 
as mentioned above. The plaintiffs-appellants re- 
presented the Shiah community of Aurangabad, 
and the defendants were the representatives of the 
Sunni community in that town and the former 
instituted a suit against the latter for a declaration 
that they were entitled to stay and perform the 
“matam” in a circle at the public thoroughfare at 
the back of the newly built Juma Musjid and that 
the defendants had no right to offer obstruction. 
They further prayed for an injunction restraining 
the defendants from obstructing them while they 
were acting in the manner stated above. The trial 
Court gave the plaintiffs a partial decree; on appeal 
the suit was dismissed by the Allahabad High Court. 
The plaintiffs then appealed to the Judicial Com- 
mittee. Their • Lordships allowed the appeal and 
restored the order of the District Judge with some 
modifications. One of the questions raised before 
the Judicial Committee was whether a civil suit 
would lie against them who would prevent a proces- 
sion with its observances. Lord Dunedin who deli- 
vered judgment observed at the outset that there 
was a conflict of decisions on the point between the 
Bombay and Madras High Court, and that the 
Calcutta view supported Madras. He then referred 
C to the facts and decision in 2 Bom. 457 1 4 and point- 
ed out that the judgment in that case proceeded 
, entirely on English authorities which lay down the 
difference between proceedings by indictment and 
by civil action. Then there occurs the following 
passage in the judgment; 

“In their Lordships’ decision such a way of de- 
ciding the case was inadmissible. The distinction 
between indictment and action in regard to what is 
done on a highway is a distinction peculiar to Eng- 
lish law and ought not to be applied to India’’. 

Their Lordships then expressed their approval of 
the decision of the Bombay High Court in 34 Bom. 
57110 and quoted its headnote which was to this 
effect: “On second appeal by the plaintiffs held, 
reversing the decree and allowing the claim that the 
, su it wa s not for the removal of a public nuisance but 
for a declaration of the right of an individual com- 
<7 munity to use a public road”. 

Reference was then made to the Madras cases where 
. in granting injunction or declaration in matters 
like this no idea of special damage was entertained 
other than the obstruction of the procession itself. 
In conclusion their Lordships said that the view of 
the Madras High Court was right and that the 

Bombay judgment, meaning the judgment in 2 Bom. 
45714 W as wrong. In my opinion, the decision in 5. 
T A 61 1 cannot be interpreted to mean that the 
rule ‘ of law requiring proof of special damage in 
cases where a member of the public prays for remo- 
val of a public nuisance, does not apply in India. 

Their Lordships as has been stated above, expressly 

r..rr; rus/. ... . - 


relating to public nuisance. The essence of a public 
nuisance is that it causes damage, injury or anno- ® 
yance to the public or the people in general. An 
obstruction which aims at preventing only a parti- 
cular class of persons from using the highway in a 
particular manner does not and cannot amount to 
public nuisance. This was exactly the view taken in 
34 Bom. 571 16 and by Wallis J. in 42 Mad. 271.20 
The Bombay High Court was wrong in applying 
the rule of special damage in a case like this and 
that is why their Lordships disapproved of the deci- 
sion in 2 Bom. 457. 14 The Madras High Court, as has 
been said already, did apply the rule of special damage 
where the obstruction on the highway amounted to 
public nuisance, and their Lordships could not have 
overlooked the series of cases when they pronounced 
the Madras view to be right. It is true that their 
Lordships made a general observation that the dis- 
tinction between indictment and action in regard to 
what is done on a highway is a distinction peculiar / 
to English law and ought not to be applied to India, 
but this observation must be taken with reference to 
the class of cases their Lordships were dealing with. 

It is significant that their Lordships did not make 
use of the expression public nuisance in this passage 
and the observation obviously implies that to this 
particular kind of disturbance on the highway which 
was presumably unknown in England, the English 
law was not applicable. That the question of special 
damage is not irrelevant to a suit by a private in- 
dividual relating to obstruction on a public highway 
will be clear from the observations of the Judicial 
Committee, in the later decision in 64 I. A. 354 21 at 
page 361 of the report, there occurs the following 
passage : 

“They express no opinion upon the question 
whether a permanent structure with pillars resting 
upon the highway, is or is not an obstruction, or is 0 
an inappreciable obstruction to the highway, or is 
such as could be complained of by the Advocate- 
General or others with his consent on behalf of the 
public, or by a member of the public showing special 
damage to himself”. 

The last clause is significant. The rule of special 
damage in suits relating to public nuisance has its 
origin in the desire to avoid multiplicity of litigation 
and so far as that ground is concerned there is no 
difference between the conditions in England and 
those in India. I am not unmindful of the fact that 
in some recent decisions, the view has been taken 
that the pronouncement of the Judicial Committee 
in 52 I. A. 61 1 has established that the rule requir- 
ing proof of special damage in cases in which a 
member of the public prays for removal of an 
obstruction to a public way does not apply to India. 
There are three decided cases which seem to have h 
taken this view. One is a decision of our Court and 
is to be found in 60 Cal. 1003. 23 The other two are 
of the Lahore and Madras High Courts respectively: 
vide 16 Lah. 517 2 * and I. L. R. (1939) Mad. 870.24 

So far as the Calcutta case is concerned, it appears 
from the reports that the obstruction complained of 

21 . (’37) 24 A.I.R. 1937 P. C. 299 : 170 I. C. 324 : 
I.L.R. (1937) All. 901 : 64 I. A. 354 : 31 S. L. R. 
696 (P. C.), Maharaja Mansingh v. Arjunlal. 

2 2 . (’33) 20 A. I. R. 1933 Cal. 884 : 147 I. C. 811 : 

60 Cal. 1003, Mandakini Debee v. Basanta Kumari. 

23 . (’35) 22 A. I. R. 1935 Lah. 196 : 152 I. C. 850 : 

16 Lah. 517 : 37 P.L.R. 753, Municipal Committee, 
Delhi v. Mohammad Ibrahim. 

24 . (’39) 26 A.I.R. 1939 Mad. 691 : 186 I.C. 208 
I. L. R. (1939) Mad. 870 ; (1939) 1 M. L. J. 392, 
Munusami Chetti v. Kuppusami Chetti. 
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was in respect of access to the private property of 
** the plaintiff. Mallik J. was definitely of opinion 
that special damage was proved by the plaintiff, and 
he did not advert to the Privy Council case at all. 
Jack J. indeed interpreted the Privy Council deci- 
sion to mean that no special damage was necessary 
to be proved in such cases, except what resulted 
from the obstruction itself, but he too found expressly 
that the plaintiff did suffer special damage as she 
was unable owing to the obstruction to carry large 
articles into her house. In my opinion, the observa- 
tion of Jack J. cannot rank more than an obiter, 
and it is not necessary for us to refer’ this matter to 
a Full Bench. This case in 60 Cal. 100*22 wa s 
followed by the Lahore High Court in the case 
referred to above. The learned Judges did not discuss 
the law at all. They referred to a decision of the 
Chief Court of Punjab where special damage was 
held to be necessary and as that case was based 
b upon 2 Bom. 457,1* which was disapproved by the 
Privy Council, the very foundation of the doctrine 
according to the learned Judges was taken away. In 
the Madras case thedecision is that of Wadsworth J. 
sitting singly. With all respect to the learned Judge 
I must say that the view taken by him is not borne 
out by the judgment of the Privy Council in 52 l.A. 
61.1 ]\jy conclusion therefore is that the present 
case is not governed by the decision of the Judicial 
Committee in 52 I. A. 61.1 As the plaintiff seeks 
relief in respect of a public nuisance, and the suit 
is not brought in conformity with the provisions of 
S. 91 (1), Civil P. C., it is bound to fail unless 
special damage is shown. The view we have taken 
is supported by the decision of the Patna High Court 
in 16 Pat. 190.25 

I will now advert to the two other points raised 
by Mr. Basil in the appeal. I agree with him that 
c the Court below was not right in holding that the 
plaintiff could avoid the necessity of proving special 
damage, if he had brought the suit in a representa- 
tive capacity. Order 1, It. 8, Civil P. C., as is well 
established, is a purely enabling section. It entitles 
(under certain circumstances only some of the in- 
terested persons to bring a suit on behalf of all, but 
it does not force one to represent many if his action 
is maintainable without the joinder of these persons: 
vide 24 Cal. 385;26 10 Pat. 190.25 if it i s necessary 
to prove special damage in suits by private indivi- 
duals the necessity is not obviated by bringing the 
suit under (J. 1. li. 8, Civil 1‘. C. If the decsion in 
39 C. W. N. 59027 supports the view taken by the 
Sub-Judge I must respectfully dissent from it. The 
question is not really material for our present pur- 
poses. The last point raised by Mr. Bose is to the 
effect that on the facts admitted and found in this 
tl case the plaintiff can be taken to have proved special 
damage We do not think that we can accept this 
contention as sound. There was no allegation of 
special damage in the whole hotly of the plaint, and 
there was no evidence adduced on the point. In 
para. 8 of the plaint, the appellant made it quite 
clear that he was suing as a moiuht-r of the public 
iind had no spt cial grievance of his own. The result 
therefore is that the appeal fails and is dismissed. 
Wo make no order as to costs. 


SkN J — I agree. The question 
decision in this appeal is whether 


w hicli arises for 
a private indi- 


25. (’37) 24 A I R. 193? Bat. 481 : 167 I. (’. 
16 Pat. 190 : 18 P.L.T. 459, Rainghulam v. 
K helawan. 
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26. ( 97 » 24 Cal. 385, Bniju Lai v Bulak Lai. 

27. ( 35) 62 Cal. 692 : 39 C. W N. 590 : 61 C.L.J. 
182, Bir Bikram Kishore v. Comilla Municipality. 


vidual can maintain an action in respect of a public 
• nuisance without proving special damage. It would fr 
seem from the earlier decisions that the law was 
well settled that such an action did not lie but cer- - 
tain recent decisions both of this Court and of other 
High Courts seem to lay down that the well-known 
principle of the English law of Torts that no action 
lies in respect of a public nuisance unless the plain- 
tiff has suffered some particular and peculiar damage 
different from that suffered by the general public by 
reason of the nuisance is not applicable in India. 
The facts of the case which have led to this appeal 
are as follows : The plaintiff Surendra Kumar Basil 
has his house on a public road belonging to the 
Municipality of Krishnagar in the District of Nadia. 

He alleges that the District Board of Nadia has 
encroached on this road by putting a wire fencing 
in front of the Distriet Board Office which also 
abuts on the road and states that by reason of this 
encroachment his right as a rate-payer and as a / 
member of the public to the full use of the road 
have been infringed. Both the Courts below have 
dismissed the suit. The learned Subordinate Judge 
on appeal has found that there has been an en- 
croachment on the Municipal Road by the District 
Board but that no special damage has been pleaded 
or proved. He held that as this was a oase of a 
public nuisance a suit by an individual was not 
maintainable without proof of special damage. He 
hold further that if the suit had been brought by 
the plaintiff in a representative capacity in accord- 
ance with tho provisions of O. 1, R. 8, Civil P. C., 
then it would have succeeded in spite of the fact 
that there was no special damage and that as it was 
not framed in accordance with these provisions the 
order of tho Munsif dismissing the suit must be 
upheld. 

Mr. Bose on behalf of the appellant contends that y 
the learned Subordinate Judge has erred both in the 
view that proof of special damage was necessary and 
also in holding that the suit should have been 
brought in accordance with the provisions of O. 1, 

R. 8. I shall deal first with thesecond proposition laid 
down by the learned Judge that this suit is liable 
to be dismissed beoause it has not been framed in 


accordance with the provisions of O. 1, R. 8 Mr. 
Bose’s contention is that if a person is entitled to 
sue undor O. 1, R. 8 in a representative capacity he 
must he equally entitled to sue individually on his 
own behalf Order 1, R. 8, he says, is merely ail 
enabling section. This view appears to me to be 
sound and finds support in this decision in 24 Col. 
385.26 if the learned Judge be correct in his view 
that a suit framed in accordance with the provisions 
of O. 1, R. 8 is maintainable in respect of a public) 
nuisance without proof of special damage then he' ft 
certainh should ha»e decreed the present suit even 
though it has been instituted by the plaintiff on his 
own behalf only. But I am unable to accept this, 
proposition. Once, it is held that an individual has 
no right of action in respect of a public nuisance 
without proof of special damage, I fail to see how) 
tho adoption of the procedure laid down in O. 1,R.S, 
can vest him with such right. Order 1. R 8 says : 

“Where there are numerous persons having the 
same interest in one suit, one or more of such per- 
sons may, with the permission of the Court, sue or 
bo sued , or may defend, in such suit, on behalf of 
or for the benefit of all persons so interested.” 

The rule presupposes that each one of tho numerous 
persons by himself has a right of suit and for the* 
purposes of convenience permits one or more of 
such persons to sue on behalf of tho others after 
complying with certain formalities. If a person has 
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not in himself the right to sue how can he be 
cl permitted to sue not only on behalf of himself but 
also on behalf of a number of others who suffer 
fjrom the same disability as himself ? In my view 
the learned Judge has misconceived the scope of 
O. 1, R. 8. It is only an enabling rule formulated 
for the purposes of convenience; it does not vest a 
right of suit in any person or group of persons but 
merely enables a person who has a right of suit in 
common with several others to sue on behalf of all. 
Reliance was placed by the learned Judge on the 
casein 39 C. W. N. 590.27 The suit was one for 
damages for the obstruction of a public road. 
Nasim Ali J., held that in the absence of special 
damage such a suit did not lie as the plaintiff was 
hit by S. 91, Civil P. C. He then went on to make 
the following observation : 

“The plaintiff in the present suit being one of 
the members of the public, is equally affected by 
1) the obstruction with the other members of the 
public. He has suffered no special damage. His 
claim is not in respect of a wrong to him indivi- 
dually. He is one of the numerous persons affected 
by the obstruction and therefore having the same 
interest in the matter. Consequently the proper 
course for him was to bring a representative suit in 
conformity with the provisions of 0.1, R. 8, Civil 
Procedure Code.*’ 

The latter observation which is obiter certainly 
lends support to the view taken by the learned Sub- 
ordinate Judge. With great respect to the learned 
Judge, lam unable to concur in the view set out in 
the above case for the reasons already given by me. 

I next come to the other proposition stated by the 
learned Judge viz., that in the case of a public 
nuisance no civil action lies by a member of the 
public unless he has suffered special damage by 
c reason of the nuisance. The law in England is well 
settled on this point. It is thus stated by Lord 

Halsbury : .. . , . 

“A private individual may bring an action in his 

own name in respect of a public nuisance when, 
and only when, he can show that he has suffered 
some particular direct and substantial damage over 
and above that sustained by the public at large, or 
when the interference with the public right in- 
volves a violation of some private right of his 
own, or when a statute has given him a special 
protection or benefit which is being invaded.’* 
(Halsbury ’s Laws of England 1912 Edn. Yol. 21 
page 553 para. 950). 

In the case of torts, there being no Indian Statu- 
tory Law, the Indian Courts have always adopted 
the English Common Law as being consonant to 
justice, equity and good conscience: 48 Cal. 388 ,2® 
d at pp 408 and 409. They have departed from the 
English Law only when a particular rule was un- 
suitable to local conditions. The English rule re- 
garding the right of action of private individuals 
in respect of a public nuisance has been adopted by 
this Court in a number of cases. In 12 W. R. 160 
Sir Barnes Peacock lays down in clear terms that a 
urivate individual cannot sue in respect of a public 
nuisance when the nuisance causes him no incon- 
venience beyond that which was sustained by every 
other member of the public. This was a ease 
Tecarding the obstruction of a public road. This 

held 5 that when ‘ thf pTainliff^not^ucceeded in 

2 S; tv ti ■ s iff sv,i *c. 'i'i. ;s ; a 

c w!'n. 982 (S B ), Satish Chandra Chakravarti 

v. Ram Doyal De. 


proving special damage he cannot succeed in a suit 
brought with respect to an obstruction on a public q 
road. In 3 Cal. 20 6 the question arose whether a 
suit lay for the removal of an obstruction on a 
public road even when there was special damage. 
The question was referred to the Full Bench as 
there were certain decisions which held that in no 
circumstances would such a suit lie and that the 
criminal Courts alone had jurisdiction in such 
matter. The Full Bench said : 

“We are of opinion that as the obstruction in 
this case has caused special injury to the plaintiff, 
the civil Court was perfectly justified in directing 
it to be removed.*’ 

The question whether a suit would lie in the 
absence of special damage was not expressly raised 
or decided but it seems that the Full Bench as- 
sumed that such a suit would not lie. In the case 
in 15 Cal. 46029 the Full Bench at p. 467 says this: 

“If any one obstructs a public highway he may f 
be liable to a criminal charge of nuisance under 
S. 283, Penal Code, or of mischief under S. 431, 
if the circumstances be such as to sustain either of 
these charges. Any one who sustains special injury 
by reason of an obstruction to a highway may bring 
a suit, claiming damages, and any other appropriate 
relief.’’ 

Here also it is clear that the Full Bench was of 
opinion that special damage was necessary. Mr. Bose 
contends that these decisions are no longer good law 
and refers to the decision of the Judicial Committee 
in 52 I. A. 6U which he interprets as enunciating 
the rule that the English doctrine of the necessity 
of proving special damage in actions in respect of a 
public nuisance has no application in India. He 
relies further on the cases in 60 Cal. 1003,22 I.L.R. 
1939 Mad. 870 2 i and 16 Lah. 5 1 723 wherein he says 
this interpretation of the judgment of the Privy ( j 
Council was adopted. In my opinion, the Privy 
Council laid down no such rule. The suit was insti- 
tuted by the Shiah Sect against the Sunni Sect for 
a declaration that the Shiahs had the right to go in 
procession reciting the “Matam” along a highway 
passing behind a mosque used by the Sunnis. The 
Matam is a ceremony performed during the Mohur- 
rum and it consists in the processionists stopping 
and bewailing the death of Hasan and Hossain. The 
Sunnis had obstructed such a procession, hence the 
suit. The Subordinate Judge decreed the suit declar- 
ing the plaintiffs’ right to go in procession in the 
manner claimed by them along the road but added 
that the right was exercisable subject to the order of 
the local authorities regulating traffic. He found 
that no damage had been proved. On appeal the 
High Court of Allahabad dismissed the suit. The 
learned Judges held that a community had the right j L 
to go in procession through a public street subject to 
the control of the Magistrates and to the use of the 
public thoroughfare in a reasonable way but they 
were of opinion that the right claimed in the suit 
was one to block the highway absolutely in an un- 
reasonable manner and that therefore the suit could 
not succeed. On appeal the Judicial Committee re- 
versed the decision of the High Court and restored 
that of the Subordinate Judge with certain modifi- 
cations. In the course of their judgment their Lord- 
ships put themselves the following question. Does a 
civil suit lie against those who would prevent a 
procession with its observances’’? and proceeded to 
answer it as follows : 

“Here there is an obvious discrepancy between 

29. (’88) 15 Cal. 460 (F.B.), Chuni Lall v. Ram 
Kisen Sahu. 
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* Bombay and Madras, and Calcutta upholds Madras. 
a The leading Bombay authority is 2 Bom. 457 11 : 

Westropp C. J. and Melvill J. This was a suit by 
i- certain Mussulmans who carried tabuts in proces- 
sion along a public road. They were disturbed in so 
doing by Mussulmans of a rival sect. The headnote 
sets forth the judgment accurately. "Held, in special 
appeal, that the plaintiffs could not maintain a civil 
suit in respect of such obstruction unless they could 
prove some damage to themselves personally in ad- 
dition to the general inconvenience occasioned to the 
public. The mere absence of the religious or senti- 
mental gratification arising from carrying tabuts 
along a public road is not any such particular loss or 
injury as would be sufficient, according to English 
and Indian precedents, to sustain a civil action.” The 
judgment really proceeds entirely on English autho- 
. rities, which lay down the difference between pro- 
ceedings by indictment and by civil action.” 

^ “In their Lordships’ opinion such a way of decid- 
ing the case was inadmissible. The distinction be- 
tween indictment and action in regard to what is 
done in a highway is a distinction peculiar to 
.English law and ought not to be applied in India.” 

I have reproduced the whole passage as the other 
decisions referred to by Mr. Bose in support of his 
argument are based on this passage alone. It be- 
comes necessary therefore to ascertain exactly what 
the Judicial Committee said. Nowhere in their 
judgment did their Lordships discuss the doctrine of 
the necessity of proving special damage in actions 
relating to a .public nuisance far less did they say 
that this doctrine had no application in India. What 
they said was that the English authorities which 
r lay down the difference between proceedings by in- 
dictment and by civil action in regard to what is 
C done on a highway has no application in India. It 
seems to me that the misconception of what was laid 
. down by the Judicial Committee arises from the 
wrong assumption that every obstruction of a person 
or a group of persons on a highway constitutes a 
public nuisance. Every wrong done on a publio 
highway is not necessarily a publio nuisance and 
when such wrong is not a public nuisance the doc- 
trino of special damage has no application. In 
England there aro certain special rules and statutes 
regarding what may or may not bo done on a high 
way and thero arc special remedies provided for the 
infringement of theso special rules and statutes. All 
that their Lordships said was that theso special 
rules were peculiar to England and that the Bombay 
High Court was wrong in relying on the English 
decisions which rested on these special rules. Tho 
case beforo tho Judicial Committee and tho case 
,1 boforo tho Bombay High Court were not cases of a 
publio nuisance at all. A public nuisance obviously 
must bo a nuisance which affects tho general public; 
if it is committed on a highway it must affect all 
His Majesty’s subjects in tho normal use of tho 
highway. An obstruction to an individual as such 
or to a particular group of individuals as such on a 
public highway does not constitute a public nuis- 
ance. In tho case beforo the Judicial Committee tho 
Shias, a particular sect, complained that they wero 
being prevented from using a highway in a parti- 
cular manner. It was a case of a trespass on tho 
rights of the Shias and not a case regarding a pub- 
lic nuisance inasmuch as the general public was not 
being affected and inasmuch as tho normal user of 
t lie road was not being interfered with. Their Lord- 
ships, not. having to deal with a case of public nuis- 
ance, said nothing about tho law relating to it or 
about the doctrine of special damage. Their obser- 


vations set out above cannot in my opinion be taken 
to imply that in India the doctrine of special * 
damage has no application. 

In 60 Cal. 1003 22 which was a case in regard to 
a public nuisance, Jack J. one of the Judges after 
finding that there was special damage expressed the 
view that the Privy Council had decided in 52 I. A. 

6I 1 that in all cases of obstruction of a highway 
the doctrine of special damage had no application. 
The other learned Judge, Mallik J., expressed no 
such opinion but decreed the suit on the ground 
that special damage had been proved. I respectfully 
disagree with the view expressed by Jack J. As the 
decision was not based on that view we are not 
required to refer the matter to a Full Bench. The 
decision in I.L.R. 1939 Mad. 870 2 * and the case in 
16 Lah.517 28 adopt the same view as was expressed 
by Jack J. For the reasons already given by me I 
am unable to follow these decisions. The view that 
I have taken viz. that an obstruction of the kind f 
described in 52 I.A.61 1 does not constitute a public 
nuisance finds support in 34 Bom. 571. 16 This was 
a suit for a declaration that the plaintiffs were en- 
titled to go in procession with a car along a certain 
publio road. The suit was dismissed by the trial 
Court on the ground that no special damage had 
been proved. The High Court decreed the suit hold- 
ing that no special damage was necessary as the 
suit was not for the removal of a publio nuisance 
but for a declaration of the rights of an individual 
community to use the public road. In thisoonnexion 
I would also refer to the oase in 42 Mad. 271.20 
Wallis C. J. at p. 279 states that where the defen- 
dants assembled on a publio road to prevent the 
plaintiffs from using the road in a particular man- 
ner that would not bo a case of publio nuisance but 
of trespass to the defendants and that special 
damage in such a case was not necessary. {? 

I am fortified in my view that tho Judioial Com- 
mittee in 52 I. A. 61 1 did not decide that proof of 
speoial damage in suits in respect of a publio nuis- 
ance was not necessary in India by the observations 
of the Judioial Committee in 60 I. A. 278. 80 At 
p. 295 their Lordships state that a litigation in res- 
pect of a publio nuisance where no speoial damage 
has been sustained is only authorized under the 
Code if it be instituted with the consent in writing 
of the Advooate-General. The remarks of the Judi- 
cial Committee in 64 I. A. 354 21 at p. 361 also 
indicate that the doctrine of speoial damage is ap- 
plicable in India. I would noxt refer to the case in 
A.I.R. 1937 Pat. 481 25 where tho case in 52 I.A.61 1 
was considered and interpreted in the manner sug- 
gested by mo. It was also held that the Judicial 
Committee in the last mentioned case did not re- 
verso tho decisions of tho Indian High Courts to h 
tho effect that an action with regard to a publio 
nuisance to bo maintained must establish special 
damage or bo brought under the provisions of S.91, 
Civil P. C. It was also held that the case beforo tho 
Judicial Committee did not involve a publio nuis- 
ance but dealt with a very limited question relating 
to tho conduct of religious processions over a publio 
highway. I entirely agree with this view. 

In tho present suit the plaintiff complains that a 
public highway has been encroached upou by tho 
erection of a fencing. This constituted a publio 
nuisance. Tho plaintiff neither proves nor even 
alleges any special damage and para. 8 of the ptaiut 
makes it quite clear that no special damage wassuf- 

30. ('33) 20 A.I.R. 1933 1\ C. 183 : 143 I. C. 665; 

50 Mad. 657 ; 60 1. A. 278 (P. C.), Kumaravelu 
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fered. In these circumstances the suit must he dis- 
a missed. An additional ground was taken in this 
appeal that as the roadway in front of the plaintiff’s 
house had been narrowed the Court should presume 
special damage. The map exhibited in the case 
shows a very slight encroachment. The mere fact 
that the plaintiff has his house on the road would 
not, in my opinion, justify a presumption of special 
damage. The appeal is accordingly dismissed. No 
order as to costs. 

G.N./R.K. Appeal dismissed. 

Q p # 

(a) (’40)* Chitaley, S.91 N.2 Pt.2, N. 3 Pt. 15. 

(’41) Mulla, Page 324 Note “Instances of public 

nuisance.” 

(b) (’40) Chitaley, S. 91 N. 1 Pt. 1; N. 5, Pt. 1. 
(’41) Mulla, Page 321 Pt. (p). 

. (c) (’40) Chitaley, O.IR.8 N. 2; N. 7 Pt. 1. 

1 (’41) Mulla, Page 325 Pt. (x); Page 505 Pt. (d). 

(e) (’40) Chitaley, S. 91 N. 5 Pt. 1. 
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Sen J. 

Mohini Mohan Boy Chowdhury and 
others — Petitioners 
\ v. 

Bai Ashutosh Ghose Bahadur and 
another — j Respondents. 

Application in Suit No. 1074 of 1937, Decided 
on 19th August 1941. 

(a) Bengal Money-lenders Act (10 of 1940), 
C Ss. 2 (8) and 36 — Mortgage— Preliminary decree 

— Interest payable on principal after preliminary 
decree up to date fixed for payment is interest 
within S. 2 (8). 

Under a preliminary mortgage decree matters 
continue in a state of flux till the date appointed 
for the payment of the amounts found due on 
the several accounts mentioned therein. It is on 
this latter date that the rights and liabilities 
of the parties are given final shape and form as 
decretal rights and liabilities. The dedree begins to 
operate against the judgment-debtors on the date 
fixed for payment. Therefore, the liability of the 
judgment-debtor does not pass into the domain of 
judgment till the expiry of the period of grace and 
therefore the amount found due for principal retains 
its character of a loan. Consequently, under a preli- 
minary mortgage decree the interest payable on the 
v d loan after the preliminary decree up to the date 
fixed for payment is a sum payable in respect of the 
• *oan and therefore interest within the meaning of 
section 2 (8). [P 368 C 1, 2] 

(b) Civil P. C. (1908), O. 34, R. 2 as amended 
in 1929 — Effect of amendment— Mortgage suit 
— Contract remains effective until expiry of 
period of grace — Only after that date it passes 
into domain of judgment. 

In mortgage suits, the contract remains^ effective 
until the expiry of the period of grace and it is only 
after that date that the matter passes from the 
domain of contract into the domain of judgment. 
The amendment of O. 34, R. 2 in 1929 did not 
introduce any change in the law but merely gave 
legislative recognition to the Judicial interpretation 
of the rule as it stood before amendment. Conse- 
, quently the amendment of R. 2 cannot have the 


effect of converting the liability under the mortgage 
into a decretal liability on the date of the prelimi- 6 
nary decree : (’36) 23 A. I. R. 1936 P. C. 63 and 
(’27) 14 A. I. R. 1927 P. C. 1, Bel. on. 

[P 368 C 2] 

N. C. Chatter jee and O. K. Hitter — 

for Petitioners. 

P. C. Ghose and S. Hazra — for Respondents. 

ORDER. — The point which arises for decision 
in this application is whether the interest awarded 
to the mortgagee by the preliminary decree in this 
suit on the principal sum found due for the period 
between the date of the preliminary decree and the 
date fixed therein for payment is interest within 
the meaning of S. 2 (8), Bengal Money-lenders Act. 
The matter arises in this way. The petitioners bor- 
rowed money on a mortgage, the interest fixed in 
the bond being 7 per cent, per annum with quarterly 
rests reducible to 6^ per cent, per annum with j 
quarterly rests if the dues were regularly paid. The 
dues were not regularly paid and the mortgagee 
instituted a suit. The preliminary decree was passed 
on 9th February 1939 and the final decree on 29th 
January 1940. The sale pursuant to the final decree 
has been made absolute and on 22nd April 1941 the 
sheriff was directed to make over possession to the 
plaintiffs. The amount of interest due on the bond 
calculated up to the date of the passing of the pre- 
liminary decree is not in excess of the maximum 
allowed by S. 30, Bengal Money-lenders Act, but 
the amount of interest calculated upto the date fixed 
for payment is admitted before me to be in excess 
of the maximum. The mortgagors apply under S. 36, 
Bengal Money-lenders Act, for relief from the pay- 
ment of this excess of interest and claim that the 
decree should be reopened and a new instalment 
decree passed. Mr. Ghosh appearing for the res- g 
pondents contends that interest payable after the 
date of the preliminary mortgage decree is not 
interest within the meaning of the Bengal Money- 
lenders Act and that the mortgagors cannot get any 
relief from the payment of such interest. Interest 
is defined in S. 2 (8), Bengal Money-lenders Act 
thus : 

“ ‘Interest’ includes any sum by whatsoever name 
called, in excess of the principal paid or payable to 
a lender in consideration of, or otherwise in respect 
of, a loan whether the same is charged or sought to 
be recovered specifically by way of interest or other- 
wise, but does not include any sum lawfully charged 
by a lender in accordance with the provisions of 
this Act or any other law for the time being in force 
for or on account of costs, charges or expenses.” 

I leave out of consideration the latter part of the 
sub-section which excludes any sum charged for h 
costs, etc., as it is not relevant to the matter under 
discussion. The section says that anything paid in 
excess of the principal is interest if it satisfies any 
one of the following two conditions, viz. : (a) It is 
payable in consideration of the loan, (b) It is other- 
wise payable in respect of the loan. It is clear from 
this definition that even if the sum is not payable 
in consideration of the loan it will still be interest 
if it is payable in respect of the loan. Now can it be 
said that the interest awarded by the preliminary 
decree for the period between the date of the preli- 
minary decree and the expiry of the period of grace 
is a sum payable in respect of the mortgage loan. 
Mr. Ghosh says it cannot and his argument is this : 
The preliminary decree declares the sums which 
were payable as principal and interest on the date 
of the decree. When this is done the liability of the 
mortgagor passes from the domain of contract into 
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the domain of judgment and the amount declared 
ft due as principal loses the character of a loan and 
becomes a decretal due. The interest awarded on 
such an amount is not a sum payable in respect of a 
loan and is therefore not interest within the mean- 
ing of S. 2 (8). An examination of the preliminary 
decree does not support this view. The preliminary 
decree directs the Registrar to take an account of 
what is due for principal and interest on the mort- 
gage at the date of the preliminary decree. 

He is also directed to take accounts of certain 
other matters with which I need not deal as they 
relate to matters with which this application is not 
concerned. All these accounts are to be taken for 
the period up to the date of the preliminary decree. 
The Registrar is to make a report of these accounts 
to the Court and in that report he is given liberty 
to state what will be due on such accounts six 
months from the date on which the report is sub- 
■b mitted to the Court for countersignature. In other 
words, he is to calculate, inter alia, the amount 
which will be due for interest on the principal from 
the date of the preliminary decree upto a date six 
months subsequent to the date on which the report 
is submitted. The Registrar is further directed to 
take thereafter as occasion arises such subsidiary 
accounts and make such enquiries as may be neces- 
sary for the purpose of finally adjusting the amount 
to be paid to the plaintiff or any other party under 
the decree. The decree goes on to say that on the 
report being confirmed the judgment-debtor shall 
pay into Court (1) the amount found due on the re- 
port within six months of the date of the counter- 
signature and (2) thereafter on such date as may be 
fixed such other amounts as the Court may award 
under Rr. 10 and 11 of O. 34, Civil P. C. This is 
the preliminary decree. 

If the decree be read with O. 34, Rr. 2, 4, 10 and 
R. 11 of the Code it becomes manifest that what 
the Court decreed so far as the principal and in- 
terest thereon is concerned is this : The judgment 
debtor is to pay to the mortgagee (a) the principal 
found due and interest on the principal calculated 
upto the date fixed for payment in the preliminary 
decree ; (b) thereafter he has to pay subsequent in- 
terest on an amount made up of the principal and 
interest payable up to the aforesaid date of payment 
and certain other sums representing costs expenses 
and items other than the principal or interest 
thereon. 

I am not now concerned with the interest pay- 
able at the stage (b). It is quite dear from the 
decree that the interest referred to above which is 
payable up to and before stage (b) is interest calcu- 
. lated on the amount of the principal due and on no 
other amount. Mr. Ghose concedes, as he must do, 
that this is so but ho says that the amount found 
duo as principal ceased to be a loan on the date of 
the preliminary decree as on that dato the decroo 
finally determined what the contractual rights and 
liabilities of tho parties woro and converted them 
into decretal rights and liabilities. I am unable to 
accept this view. In tho first place, on the date of 
the preliminary docreo tho amount duo for princi- 
pal and interest was not ascertained. It was ascer- 
tained later after accounts had been taken. On the 
dato of the preliminary decroo the Court directed 
certain enquiries to be made and did not finally de- 
cide what tho liabilities of tho parties wore. In my 
opinion, under tho preliminary deoreo matters con- 
tinue in a state of tlnx till the dato appointed for 
tho payment of the amounts found duo on tho 
several accounts mentioned therein. It is on this 
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latter date that the rights and liabilities of the 
parties are given final shape and form as decretal' 
rights and liabilities. On the date of the preliminary 
decree what the Court says is this : 

“I shall have accounts taken by my officer and 
on receiving his report shall determine the liability 
of the mortgagor up to the date which I shall fix 
for the payment of such liability and that date 
shall be six months from the date on which the 
report of my officer is signed by me as being 
correct.” 

The decree begins to operate against the judg- 
ment-debtors on the date fixed for payment : If this 
view be correct then the liability of the judgment- 
debtors does not pass into the domain of judgment! 
till the expiry of the period of grace and therefore] 
the amount found due for principal retains its 1 
character of a loan. That being so, the interest pay- 1 
able on the principal is a sum payable in respect of 
the loan and is therefore interest within the mean- 
ing of S. 2 (8), Bengal Money- lenders Act. Mr. 
Ghosh referred to the following cases in the course 
of his arguments : 54 I. A. I 1 and 63 I. A. 114. 3 In 
both these coses it was held that in mortgage suits 
the contract remained effective until the expiry of 
the period of grace and that it is only after that date 
that the matter passed from the domain of contract 
into the domain of judgment. The view that I have 
taken finds support in these decisions. Mr Ghosh 
argued that the cases were decided before tho am- 
endment of O. 34 R. 2 in 1929 and he says that the 
amendment of R. 2 has made a difference. Formerly 
the preliminary decree directed an account to be 
taken of the amount that would be due for principal 
and interest and for costs on the expiry of the period 
of grace. There was no provision like a provision in 
the present R. 2 of O. 34 for an account to be taken 
of what would be due on the date of the preliminary q 
deoree. Mr. Ghose’s argument is that the present! 
form of preliminary decree indicates that the inten- 
tion was to convert the liability under the mort- 
gage into a decretal liability on the date of the pre-^ 
lim inary decree. I am unable to see how tho am-| 
endment of R. 2 of O. 34 can have this effect. On 
the contrary, tho view taken by tlio Judicial Com- 
mittee in 63 l.A. 114 2 is that the amendment of tho 
Rule in 1929 did not introduce any change in the law 
but merely gave legislative recognition to tho Judi- 
cial interpretation of tho rule ns it stood before the! 
amendment. 

There is no decision which supports the view 
propounded by Mr. Gliosh and in my opinion that 
view cannot bo upheld on principle I hold, there- 
fore, that the petitioners are entitled to roliof under 
the Bengal Money-lenders Act. The decrees passed 
are reopened, the sale is set aside and a new deoree h 
is passed in accordance with tho provisions of S. 84, 
Bengal Monoy-lenders Act. Tho mortgagee will get 
interest at the rate of 8 per cent, simple from the 
date of tho mortgage till tho date fixed for the pay- 
ment of tho first instalment under this decree. The 
decretal amount shnll be paid in five equal annual 
instalments. The first instalment shall be paid a 
week after the reopening of the Court. Tho parties 
shall bear tboir own costs of this application Tho 
plaintiffs shall bo entitled to all tho costs incurred 
in tho suit up to date in addition to the costs which 

1. (’27) 14 A.I.R. 1927 P.C. 1 : 99 I.C. 686 : 54 
I. A. 1 : 54 Cal. 161 (I\C.), Jogannath Prosad v. 

Surajmal Jftlal. ^ 

2. (’36) 28 A.I.R. 1936 P.C. 63 : 160 I.C. 285 : 1» 
Pat. 210 : 63 l.A. 114 (P.C.), Kusum Kumari v. 

Dcbi Prosad. 
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shall be incurred by reason of the reopening of the 
decree and the passing of this decree. 

G.N./R.K. Order accordingly. 

Q 

(a) (’*40) Chitaley, O. 34. R. 11, N. 2 Pt. 25. 

(*41) Mulla, O. 34, R. 11, P. 1097, Pt. (z). 

(b) (*40) Chitaley, O. 34, R. 2, N. 3, Pt. 1. 
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Nasim Ali and Pal JJ. 

Prafulla Kumar Boy and others — 

Judgment -debtors — Appellants 

v. 

Sm. Bibhabati Boy widow of Jatindra 
Nath Boy , Decree-holder , Judgment- 
debtor and others — Bespondents. 

Appeal No. 213 of 1940, Decided on 9th March 
1942, from original order of Sub- Judge, Jessore, 
D /- 29th April 1940. 

(a) Execution — Objection to — Objection not 
raised in previous execution held could not be 
raised in subsequent execution. 

Where an objection regarding the maintainability 
of the execution petition and the extent of liability 
of the judgment-debtor were not raised in the previous 
execution cases and the decree-holder realised por- 
tions of the decretal amount : 

Held that it was not open to the judgment-debtor 
to take such objection in subsequent execution pro- 
ceedings. [P 369 C 1, 2] 

(b) Bengal Tenancy Act (8 of 1885, as amended 
by Act 18 of 1940), S. 168A — S 168A does not 
affect sales confirmed before Act of 1940 came 
into force. 

Section 168A introduced by Act 18 of 1940 was 
never intended to affect the sales which were con- 
firmed before the Act came into operation. There- 
fore where a sale is confirmed and possession taken 
by the auction purchaser before the Act of 1940 
came into operation, the execution proceedings have 
terminated and an objection under S. 168 A cannot 
be raised thereafter. [P 369 C 2] 

Gunada Charan Sen and Surendra Nath Basu 
(Sr ) — for Appellants. 

Bamaprosad Mookerjee and A joy Kumar Basu 
for Respondents. 

JUDGMENT. — This is an appeal by the judg- 
ment-debtors Nos 3 to 6 in an execution proceeding. 
The objections of the appellants to the execution of 
the decree are these : (i) that the present execution 
petition is not at all maintainable in view of the 
fact that the decree- holder is also one of the judg- 
ment-debtors; (ii) that in any view of the case the 
appellants are liable to pay only their share of the 
judgment-debt in view of the fact that the decree- 
holder who was liable for l/12th share of the judg- 
ment-debt has deducted the amount for which she 
is liable under the decree out of the total decretal 
amount; (iii) that the provisions of S 168 A which 
were introduced in the Bengal Tenancy Act by 
Bengal Act 18 of 1940 prohibits the sale of the pro- 
perties of the appellants which have been sold by 
the decree holder in execution of the decree. 

As regards the first two objections, it appears 
that the°present decree holder in the previous exe- 
cution cases realised portions of the decretal amount 
from the present appellants by execution. The pre- 
sent appellants, however, in those execution cases 
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did not raise these objections. If these objections 
had been raised in the previous execution cases, 
the previous execution cases would have been dis- 
missed and the decree- holder could not have realised 
the amount which she realised from the present 
appellants. It is therefore not now open to the appel- 
lants to take the first two objections. As regards 
the third objection, it is an admitted fact in this 
case that before the Act 18 of 1940 came into ope- 
ration, the properties of the judgment-debtors were 
sold and the sale was confirmed. It further appears 
that the decree-holder auction purchaser took posses- 
sion of these properties before the amending Act 
came into force. Mr. Sen’s contention is that the 
sale was confirmed and possession was taken during 
the pendency of the proceeding under S. 47, Civil 
P. C. and consequently it must bo taken that the 
execution proceeding had not terminated before the 
Act came into operation. We are unable to accept / 
this contention. The execution proceeding termi- 
nated before the Act came into operation. No doubt, 
certain objections were taken to the sale before the 
sale was confirmed; but the present objection under 
S. 168A was not open to the judgment-debtors at the 
time as that section came into force after the sale 
was confirmed. If this objection would have been 
available to the judgment-debtors at the time when 
the objection under S. 47, Civil P. C., was taken by 
the judgment-debtors before the sale, the position 
might have been different. The position therefore 
is that before the Act came into operation, the sale 
was confirmed and possession was taken by the 
auction purchasers and the execution proceeding 
terminated. After S. 168A was introduced by the 
amending Act, the position was that the properties 
of the judgment-debtors other than the defaulting 
tenure could not be attached or sold in execution of 
the decree for arrears of rent whether having the 
effect of a rent decree or not. This section was 
never intended to affect the sales which were con- 
firmed before the Act came into operation. The 
three points urged in support of the appeal there- 
fore fail. The appeal is accordingly dismissed with 
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costs. Hearing-fee is assessed at two gold mohurs. 4 
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Nasim Ali and Pal JJ. * i: 

Nrisingha Chandra Pal Chaudhury arid tc," 
others — Judgment-debtors — ^ s 

Petitioners 


v. 

Sm. Kanaklata Dasi w/o Anantapada 
Madak , Decree-holder and another , 
J udgment-debtor — Opposite Party. 

Civil Rule No. 1770 of 1941, Decided on 29th 
January 19^2. issued from judgment and order of 
Dist. Judge, Nadia, D/- 19th September 1 941. 

Bengal Money-lenders Act (10 of 1940), S. 36 
(1), Proviso (i) — Words “date of the suit” in 
S. 36 (1), Proviso (i) — Meaning of. 

Section 36 (1) contemplates a suit to which the 
Bengal Money-lenders Act applies as well as a suit 
which may be brought by a borrower for relief under 
that section. The words ‘the date of the suit” in 
S. 36 (1), Proviso (i) must, therefore, mean the 
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date when the suit contemplated by S. 36 (1) is 
brought and not the date of any application by the 
borrower under the Bengal Money-lenders Act. 

[P 370 C 1] 

J ajnesivar Majumdar — for Petitioners. 

Gopendra Nath Das and Sisir Kumar Basu — 

for Opposite Party. 

ORDER. — This is an application for revising 
the order of the District Judge of Nadia, dated 19th 
September 1941, whereby the learned Judge has 
dismissed the petitioners’ application for re-opening 
a decree under S. 36, Bengal Money-lenders Act. 
The only ground on which the learned Judge has 
dismissed the application is that the application 
was not filed within the period of limitation pre- 
scribed by S. 36, cl. (1), proviso (i). It appears from 
the judgment of the learned Judge that the learned 
Judge has interpreted the words “the date of the 
suit” in proviso (i) to mean “the date of the appli- 
cation” under the Bengal Money-lenders Act. 

We are unable to accept this interpretation of the 
learned Judge. Section 36, cl. (1) contemplates a 
suit to which the Bengal Money-lenders Act applied 
as well as a suit which may be brought by a bor- 
rower for relief under that section. The words “the 
date of the suit” in proviso (i) must, therefore, 
mean the date when the suit contemplated by 
S. 36, cl. (1) is brought and not the date of any 
application by the borrower under the Bengal 
Money-lenders Act. The learned Judge was, there- 
fore, wrong in holding that the petitioners* applica- 
tion was barred by limitation. The result, therefore, 
is that this rule is made absolute. The order of the 
learned District Judge complained of is set aside 
and the order of the trial Judge re-opening the 
decree is affirmed. The parties will boar their own 
costs in this Court as well as in the lower appellate 
Court. 

G.N./R.K. Rule made absolute. 


A. I. R. (29) 1942 Calcutta 370 

Sen J. 

Bhupendra Nath Dutt — Plaintiff 

v. 

Debendra Nath Ash and another — 

Defendants. 

Application in Suit No. 244 of 1940, Decided on 
26th August 1941. 

(a) Bengal Money-lenders Act (10 of 1940), 
S. 36 (5) — Applicability. 

Section 36 (5) applies to both ‘ante- Act’ and 'post- 
Act* assignees. [P 371 C 1, 2] 

(b) Bengal Money-lenders Act (10 of 1940) — 
Interpretation of — Principles explained. 

In applying an Act which takes away vested rights 
and curtails freedom of contract in order to give 
relief to a particular class, like tho Bengal Money- 
lenders Act one should guard against giving it an 
interpretation which would extend its scope. The 
terms of the Act should be interpreted literally and 
strictly. It is no part of the Court’s business to com- 
ment upon the policy of a statute. It has merely to 
interpret and apply it. An Act of this nature will 
necessarily contain provisions which are arbitrary 
and disjointed, otherwise it will fail in its very 
object which is to relievo persons of certain con- 
tractual liabilities which hitherto were enforceable 
against them under the law. In such an Act one 
cannot expect to find any consistent principle bind- 


ing all the different sections together. To a large 
extent the Act must be in the nature of patch work e 
and one should not seek for symmetry and design 
in its composition. Each patch should first be exa- 
mined independently in order to understand its 
utility and purpose; it is only when such an exami- 
nation does not disolose its purpose that recourse 
should be had to the other portions of the Act. An 
attempt to blend the patches into a design in cir- 
cumstances other than the above would only lead 
one to profitless speculation and uncertainty. 

[P 371 C 1, 2] 

B. C. Dutt — for Plaintiff. 

S. Chotvdhuri — for Defendants. 

ORDER. — The only point for determination in 
this application is whether the protection given to 
assignees by sub-s. (5) of S. 36, Bengal Money-len- 
ders Act, extends to an assignee who took his assign- t 
ment before the Act. On 26th August 1935, Debendra 1 
Nath Ash borrowed the sum of Rs. 15,501 from 
Srimati Kumudmoni Dassi and deposited the title 
deeds of certain property belonging to him with her 
as security for the loan. The loan carried interest 
at 10 per cent. Kumudmoni assigned her rights 
under this mortgage to Bhupendra Nath Dutt for 
consideration on 11th April 1938. Bhupendra Nath 
Dutt instituted a suit against Debendra and obtain- 
ed a preliminary mortgage decree on 21st March 
1940. He now applies for a final decree. Debendra 
Nath Ash has applied under S. 36, Bengal Money- 
lenders Act, for relief on the ground that the inte- 
rest payable on the mortgage is above the maximum 
allowed by S. 30 of the aforesaid Act. Both applica- 
tions have been heard together. The plaintiff con- 
tends that no relief can be granted to the mortgagor 
as the plaintiff is protected by the provisions of 17 
S. 36 (5), Bengal Money-lenders Act. The section 
runs as follows : 

“Nothing in this section shall affect tho rights of 
any assignee or holder for value if the Court is 
satisfied that the assignment to him was bona fide, 
and that he had not received the notice referred to 
in cl. (a) of sub-s. (1) of S. 28.” 

Now the relief claimed by the mortgagor can be 
granted only by the aid of the terms of S. 36 and 
if this section does not affect the rights of the plain- 
tiff then the mortgagor can get no relief. It has been 
established and indeed it is not challenged before 
me that the plaintiff is a bona fide assignee for 
value. As the assignment was made long before the 
Act, no notice as prescribed by S. 28, sub-s. 1 (a) was 
given or could have been given to him. In these 
circumstances, can it be said that he is an assignee ; ; 
of the kind described in sub-s. (5) ? I can see no 
reason why he should not bo considered to be such 
an assignee. As assignee is protected by this sub-sec- 
tion if ho can establish that he has two qualifica- 
tions : (1) That he is a bona fide assignee for value, 
and (2) that he has not received the notice referred 
to in cl. (a) of sub-s. (1) of S. 28. Both these quali- 
fications are present in the plaintiff aud he is there- 
fore entitled to claim the benefit of S. 36 (5). 

It was pointed out on behalf of the mortgagor 
that tho scheiuo of the Act is to place assignees in 
the same position as original creditors so far as tho 
operation of the Act is concerned. The intention 
behind S. 36 (5), it is said, is to give protection only 
to assignees whose assignments originated after the 
Act; it was contended that the provision regarding 
notice, made it plain that sub-s. (5) of S. 36 con- 
templated only ‘post-Act’ assignees inasmuch as an 
‘ante- Act* assignee could not possibly have received 
such notice. I was referred to Ss. 28 and 29 and was 
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a told that if these sections were read together with 
S. 36 (5) this intention would become perfectly 
plain. Now, S. 28 deals with assignments after the 
Act of loans advanced both before or after the Act; 
it provides that the assignor shall give notice to the 
assignee that the debt is affected by the operation of 
the Act when the debt is so affected. This is fol- 
lowed by a threat that any contravention of the 
section would entail punishment by imprisonment. 
I must express my sympathy with the assignor. He 
has no easy task to perform. I have often found it 
difficult to decide what debts would be affected by 
the Act and from the reports it seems that the 
same difficulty has been experienced by some of my 
learned brothers. It is hardly fair to impose upon a 
lender in addition to his other burdens the duty of 
deciding which debts would be affected by the Act. 
Any how, this section does not help at all in decid- 
b ing the question involved. I now turn to S. 29. It 
consists of two parts. Sub-section (1) deals with 
loans advanced after the Act and sub-s. (2) with 
loans advanced before the Act. In both cases the 
assignee is made subject to the same conditions as 
are imposed by the Act on the original creditor. 

There is a proviso to sub-s. (1) which says that 
“any agreement with, or security taken by, a lender 
or money-lender in respect of a loan advanced by 
him after the commencement of the Act shall be 
valid in favour of any bona fide assignee or holder 
for value without notice of any defect due to the 
operation of the Act and of any person deriving 
title under him." There is no such proviso to sub- 
s. (2) which deals with loans advanced before the 
Act. What this proviso exactly means and why it 
has been introduced are matters which I find it 
c difficult to appreciate. I am not called upon to con- 
strue it now. All I need say is that the absence of 
such a proviso to sub-s. (2) does not necessarily in- 
dicate that an assignment effected before the Act is 
not protected by S. 36 (5). Sub-sections (1) and (2) 
of S. 29 make separate provisions for post-Act and 
ante-Act debts respectively but they do not differ- 
jentiate between post-Act and ante-Act assignments. 
Sub-section (2) would apply to both kinds of assign- 
ments. I have not been able to find anything in the 
Act which would compel me to hold that S. 36 (5) 
contemplates only post-Act assignees. To give the 
sub-section such a meaning would be to re-draft it 
by adding the words underlined (here italicized) : 
“(5) Nothing in this section shall affect the rights 
of any assignee or holder for value to whom the 
debt had been assigned after the Act if the Court is 
satisfied that the assignment to him was bona fide, 
d and that he had not received the notice referred to 
in cl. (a) of sub-s. (1) of S. 28.” 

In applying an Act which takes away vested 
rights and curtails freedom of contract in order to 
give relief to a particular class, one should guard 
'against giving it an interpretation which would ex- 
tend its scope. The terms of the Act should be 
interpreted literally and strictly. I do not say this 
in any cavilling spirit. It is no part of my business 
to comment upon the policy of a statute. Iam merely 
to interpret and apply it. All that I wish to point 
out is that an Act of this nature will necessarily 
contain provisions which are arbitrary and dis- 
jointed otherwise it will fail in its very object which 
is to relieve persons of certain contractual liabilities 
which hitherto were enforceable against them under 
the law. In such an Act one cannot expect to find 
any consistent principle binding all the different 
sections together. To a large extent the Act must be 
in the nature of patch work and one should not seek 
for symmetry and design in its composition. Each 
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patch should first be examined independently ini 
order to understand its utility and purpose; it is| ( 
only when such an examination dees not disclose its 
purpose that recourse should be had to the other 
portions of the Act. An attempt to blend the patches 
into a design in circumstances other than the above 
would only lead one to profitless speculation and 
uncertainty. Taking S. 36 (5) as it stands and with- 
out attemptiug to make it consistent with some! 
imaginary general scheme by reading into it some- 
thing which is not there, I come to the conclusion 
that it applies to both “ante-Act” and “post-Act” 
assignees. In the result the application under the 
Bengal Money-lenders Act must be dismissed with 
costs and the application for a final decree must be 
allowed also with costs. 

K.S./R.K. Application dismissed. 

A. I. R. (29) 1942 Calcutta 371 / 

R. C. Mitter and Khundkar JJ. 

Mohaluxmi Bank Ltd., Chittagong 

Plaintiff — Appellant 

v. 

Provinoe of Bengal — Defendant 

Respondent. 

Appeal No. 238 of 1938, Decided on 6th January 
1942, from original decree of Sub- Judge, Third 
Court, Chittagong, D/- 29th June 1938. 

(a) Tenure — Noabad lands— Except 360 per- 

manent settlements of Noabad lands between 
1865 and 1867 Noabad lands were all along 
settled temporarily — Conditions of temporary 
settlement stated. g 

Except for the brief period between 1865 and 
1867, when only 360 permanent settlements of 
Noabad lands were made Noabad lands had all 
along been settled by the Government temporarily. 
Settlements for fixed periods became the invariable 
rule in respect of Noabad lands. The conditions of 
the temporary settlements were as follows: (1) the 
settlements were not proprietary ones, (2) the settle- 
ments were temporary — for terms of years, (3) 
the settlement holder had no right to those portions 
of land which had not been brought under cultiva- 
tion by him within the period of his settlement, (4) 
at the end of the term of settlement the Govern- 
ment had the right to take away the unreclaimed 
land without paying any compensation, and (5) the 
term of every settlement concluded after 1898 was 
to end in April 1925 except with regard to lands in 
Thana Ramu, where the date fixed was April 1924. 

[P 374 C 1] 

(b) Forest Act (1927), Ss. 6 (c), 7, 17 and 18 
— Claim in respect of certain waste land dis- 
missed by forest settlement officer — Appeal to 
Collector under S. 17 dismissed — No revision 
filed — Civil Court cannot restore that land or 
grant compensation with respect thereto. 

Where an appellate order of the Collector under 
S. 17 upholding the decision of the forest settle- 
ment officer rejecting a claim made under S. 6 (c) 
in respect of certain waste land has become final 
under S. 18 (4) by reason of no revision having been 
filed to the Local Government therefrom, the civil 
Court has no power to restore the said piece of land 
or to grant compensation in respect thereto when 
the order of the Collector in the appeal was that 
the claimants had no interest therein and were not 
entitled to compensation. [p 375 c 1] 
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(c) Forest Act (1927), Ss. 20 and 7 — Notifica- 
° tion under S. 20 published — Rights in respect 

of which no claim is preferred become ex- 
tinguished. 

On the publication of the notification under S. 20 
the rights in the waste area in respect of which no 
claim was preferred and of which the forest settle- 
ment officer had acquired no knowledge in the 
course of enquiry under S. 7 become extinguished 
by virtue of the provisions of S. 9 of the Act. 

[P 375 C 1] 

(d) Practice — New plea — Appeal — No prayer 
for mesne profits made in plaint — Defendant 
confessing judgment at hearing — Question of 
mesne profits held should not be allowed to be 
raised in appeal as it would be unfair to 
defendant. 

I, No prayer for mesne profits of the property 
sought to be recovered was made in the plaint. At 
the hearing the defendant confessed judgment and 
a decree for possession was passed in favour of the 
plaintiff: 

Held that had there been a claim for mesne pro- 
fits in the plaint the contest in respect of the pro- 
perty would not have been withdrawn by the 
defendant and therefore it would not be fair to the 
defendant to allow the plaintiff to introduce the 
prayer for mesne profits by amending the plaint at 
the appellate stage. [P 375 C 2] 

G. C. Sen, Surendra Nath Das Gupta and 
Amalendu Sen — for Appellant. 

I lama Prosad Mooherjee and Banlcim Chandra 
Bancrjcc — for Respondent. 

c R. C. MITTER J. — In 1907 one Mobarak Ali 
applied to the Government for settlement of 174 
drones 8 kanis 1 ganda and 2 cottas (=1138'72 acres) 
of Noabad land belonging to the Government. That 
area was then covered with jungle. In his applica- 
tion he stated that he was willing to take the set- 
tlement “according to the practice of settlement of 
such lands.” That meant that he was prepared to 
take settlement according to usual terms and con- 
ditions on which Noabad lands are settled by the 
Government. That application was granted and a 

tenure, Joto No. -y- was created. There was a 

jamabandi which fixed the rent at Rs. 175 a year 
(Ex 5, LI. G) from 1314 I». S. He was let ‘into 
possession. Later on ho was asked to execute the 
kahuliat but he evaded the request with the result 
7 that there is no written document which shows the 
1 terms and conditions of the settlement. In the 
jamabandi, Ex. 5, tlicro is a column for entering 
the date and the terms “as mentioned in tho 
patta.” There being no patta or kabuliat in this 
case, tho terms and conditions of the settlement 
were not noted in that column but only tho date 
of commencement of the settlement was mention- 
ed. As the purpose of the jamabandi was to fix 
the rent, tho rent assessed was mentioned in the 
appropriate column and tho dato from which the 
rent so assessed was to run was also stated. 

Later on, Mobarak Ali sold 8 annas of his in- 
terest to one Nilamlmr and the remaining 8 annas 
to Santinidhan. Nilambar in his turn sold his share 
to one Nritya Hanjan, who could not pay down tho 
whole of the price, for the balance of which (Rupees 
3000) both Nritya Ranjan and Santinidhan exe- 
cuted a mortgage in favour of Nilambar charging 
their interest in the said land. In 1927 Nilambar 
sued Nritya Ranjan and Santinidhau for his money 


and ultimately got a final decree for Bs. 7752. 
In execution thereof, the mortgaged premises were 
sold and were purchased by the appellant bank for 
Rs. 400 only, on 11th March 1936. The said bank 
took symbolical possession on 18th October 1936, but 
could not get actual possession in the circumstances 
to be narrated hereafter. The said bank accordingly 
brought this suit on 2nd October 1937 for posses- 
sion of the said area of land included in Jote 



There was an alternative prayer, namely 


for “compensation and mesne profits,” in case it 
cannot for any reason get possession. 


c 


Mobarak Ali and hissuccessors-in-interest, Nilam- 
bar, Santinidhan and Nitya Ranjan could not 

reclaim the whole area of Jote No. All: By the end 


of 1929 only 437.29 acres had been cleared and 
brought under cultivation. The remaining area of 
701.43 acres was uncleared. A portion of this unre- 
claimed area of 701.43 acres, namely 464.05 acres 
wns then covered with forest and the remaining 
portion namely 237.38 acres was the site of forest- 
clad hillocks. Some time in the year 1924 or 1925, 
(the exact date or year does not appear from the 
record nor is the precise date material)a survey and 
settlement under Chap. 10, Bengal Tenancy Act, 
was started. This survey and settlement is called 
the revisional settlement in this suit. In the course 
of that survey, the area reclaimed and the area not 
reclaimed were surveyed and mapped separately. 
We have mentioned above the area that was found 
to have been cleared and brought under cultivation 
and the area still unreclaimed. The area unreclaimed 
portion was classified in the manner indicated 
above. The area reclaimed namely 437.39 aores 
and the area of 237.38 acres of unreclaimed lands 
were recorded in the draft khatian in the name of 
Santinidhan and Nritya Ranjan and the remaining 
area of unreclaimed land, namely 404.05 acres was 
recorded in the khas khatian of the Government. 
Under Part 2 of Chap. 10, Bengal Tenancy Aot, 
only the reclaimed area of 437.29 acres was assessed 
at Rs. 252, a year and in the finally published 
Record of Rights that area of 437.29 aores was 
recorded as a separate tenure, Jote No 96 at a rent 




of Rs. 252 and was recorded in the names of Santi- 
nidhan and Nritya Ranjan and tho remaining area, 
namely 701.43 acres, made up of the aforesaid two 
blocks of unreclaimed land, namely, 237.38 and 
464.05 acres, was recorded as tho khas lands of the 
Government. As the Government had a mind to 
include the said area of 701.43 acres within a /, 
reserved forest, the requisite preliminary notifica- 
tion under S. 4, Forest Act, was issued and duly 
published and a proclamation inviting claims was 
duly promulgated in accordance with the provisions 
of that Act.. 


Santinidhan and Nritya Ranjan filed a claim under 
S. 6, sub-s. (c) of that Act before tho Forest Settle- 
ment Officer in respect of the said 237.38 acres of 
land which had been recorded in their possession in 
tho draft khatian but no claim was preferred by 
them in respect of tho other piece of unreclaimed 
land, namely 464.05 aores which had been recorded 
in t he draft khatian in the name of the Government. 
This claim was rejected by the Forest Settlement 
Officer hv an order dated 4th August 1930 iEx. G, 
1. 11) Against that order tho claimants preferred 
an appeal to the Collector under the provisions of 
S. 17 of that Act. The claimants urged before tho 
Collector, ns they had done before the Forest Settle- 
ment Officer, that they held tho said area iu per. 


* 
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a manent tenure right. The Collector dismissed the 
appeal by an order dated 17th January 1931 (Ex. C 
not printed). He held that the claimants had failed 

, 114 

to prove that their tenure, (Jote No. ) was a 

permanent one, that they having failed to clear the 
jungle in time the Government had the right to 
resume the said area of land and that the Govern- 
ment had rightfully resumed the same. He held 
that they were not entitled to any compensation for 
the said area of land. Thereafter, on 26th May 1931, 
the notification under S. 20, Forest Act was pub- 
lished and the whole area of 701.43 acres was in- 
cluded in a reserved forest. Santinidhan and Nritya 
Ranjan who had taken the settlement of the re- 
claimed area of 437.29 acres recorded as Jote No. 96 
at the settled rent of Rs. 252, fell into arrears and 
that tenure was put up to sale under the Public 
’ Demands Recovery Act and the Government pur- 
chased the same at the nominal price of three pies 
on 4th November 1933. The plaintiff having pur- 
ported to have purchased the lands of the said 

tenure, Jote No. ii? at the mortgage sale has sued 

the Province of Bengal for the reliefs which we have 
noticed above. The claim rests upon two grounds 
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namely, (1) that Jote No. ~y~ was a permanent 

tenure and the Government had no right to split up 
and resume a portion thereof and (2) in any event 
even if the tenure was a non-permanent one the 
Government had not terminated it in a legal man- 
ner and the whole proceeding, including the pro- 
ceeding taken under the Forest Act, is illegal. The 
Province of Bengal in its written statement denied 
c that Santinidhan and Nritya Ranjan’s heirs and 
thereafter the plaintiff bank had any subsisting 
right to any portion of the said area of 1138.72 
acres but at the hearing did not resist the plaintiff's 
claim to the lands of Jote No. 96. The learned Sub- 
ordinate Judge held that the plaintiff had no right to 
the lands in claim save and except the lands of Jote 
No. 96. He made a decree in respect of the lands of 
that jote and dismissed the plaintiff’s claim to the 
rest. Hence this appeal by the bank. 


The first question in the appeal is what were the 
rights of Mobarak Ali in Jote No. *■—. It is clear 

from his application that he offered to take settle- 
ment on the usual terms and conditions on which 
Noabad lands were being settled. That offer was ac- 
7 cepted. The settlement to him was in tenure right. 
<l The terms and conditions imported into the settle- 
ment were therefore the terms and conditions on 
which Noabad taluks were being then granted by 
the Government. To determine the said question it 
would be necessary to go into the revenue history of 
Noabad lands in the District of Chittagong. 

In 1760 Nawab Mir Jafar Khan was deposed from 
the Governorship of Bengal and his son-in-law 
Nawab Mir Kasim was elevated in his place by the 
East India Company. By a treaty of that year the 
three districts of Burdwan, Midnapore and Chitta- 
gong were ceded by the Nawab to the company 
ostensibly for the purpose of enabling the latter to 
meet the expenses of the army which the company 
agreed to maintain for the support and assistance 
oFthe Nawab. In 1763 Nawab Mir Kasim was de- 
posed and Nawab Mir Jafar was reinstated. He con- 
firmed the grant of Mir Kasim of the said three 
districts. At that time, more than 5/7th of the Dis- 
trict of Chittagong was unreclaimed and ODly about 


2/7th had been brought under cultivation since the e 
Mogul conquest of 1666 by the refugees from Ara- 
kan, the Mughs, and some settlers from Bengal. 
The reclaimed lands which were mostly in the 
northern part of the district did not form a com- 
pact block but lay scattered about like oases in a 
desert. This was the condition which the East India 
Company found in 1760. In 1761 the Government 
published a general advertisement to settle the 
waste lands on favourable terms and Joy Narayan 
Ghoshal,the nephew of the then Diwan of the com- 
pany in charge of the revenue administration of the 
district applied for such a settlement and his prayer 
was granted. This grant is known as Jaynagar 
Taluk. In 1764-1765 a rough survey and measure- 
ment was made of all lands which had been brought 
under cultivation. The area of such reclaimed lands 
was found to be 609 square miles, of which 575 
square miles were included in various estates called / 
Taraps and the remainder, 34 square miles, was 
measured as appertaining to Jaynagar Taluk. The 
first mentioned area was settled with the tarafdars 
in 1790 for ten years under the Decennial Settle- 
ment Regulation which was made permanent in 
1793. (O’Malley’s District Gazetteer of Chittagong, 
p. 143) Taluk Jaynagar was never settled perma- 
nently. The lands of Taluk Jaynagar and the lands 
reclaimed after the measurement of 1764-1765 are 
known as Noabad lands and the Government is the 
proprietor thereof. About the year 1790 or so, Joy 
Narayan Ghoshal claimed all the lands of the dis- 
trict which were waste in 1763 as within his grant 
and set up a forged sanad in support of his claim. 
The Government thereupon attached all his lands. 

A suit resulted and in 1815 the Sudder Dewany 
Adalat held that Joy Narayan was entitled to be ,j 
restored to possession of so much of the land which 
he had brought under cultivation before 1764 and 
which were recorded as cultivated in the survey and 
measurement of 1764-1765 but he had no right to 
the restT of the land. An infructuous survey was 
made thereafter to work out that decree. 

It is unnecessary for the purpose of the point 
before us to detail what took place between 1815 
and 1837. As the tarafdars had been going on since 
1764 reclaiming lands adjoining their estates and 
professing to hold the lands so encroached upon as 
parts of their estates and many persons had been 
setting up false claims to hold reclaimed lands as 
lakhiraj a general survey of the whole district was 
ordered in 1837. This survey and the work of settle- 
ment was eventually conducted by Mr. Ricketts who 
concluded his work in 1848. The lands of thetarafs 
were demarcated from the lands encroached upon ^ 
by the tarafdars and the area brought under culti- 
vation by other agencies since 1765 were also defined 
and demarcated. The excess lands occupied by the 
tarafdars were assessed and settled with them sepa- 
rately, that is not included in the tarafs, and for 
term of years. Other lands were also settled for 
term of years. In some cases the period of the settle- 
ment was for 30 years, later extended by 20 years 
more, and in some cases for terms of five to ten 
years, subsequently extended to 25 years. Mr. Riekett 
had recommended permanent settlement but the 
Board of Revenue as a matter of general policy in 
respect of Noabad lands did not accede to his pro- 
posal but directed settlement for terms of years as 
stated above. One of the conditions of the settle- 
ment of Noabad lands was that the settlement 
holder would have no right to the area of land that 
maybe found unreclaimed at the expiry of the period 
of his settlement. (Allen’s report of the Survey 
and Settlement of Chittagong p. 70, para. 224). This 
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a has been the feature of settlement of all Noabad 
lands and it is one of the usual condition of such 
settlements. (Hunter’s Statistical Accounts of Bengal, 
Vol. 6, pp. 170 and 171). Under some misconception, 
Lord Dalhousie after his visit to Chittagong in 
1853 directed that the Noabad lands which had 
been settled as Noabad taluks for terms of years 
should be incorporated with the tarafs and settled 
permanently with the tarafdars. The misconception 
was that all Noabad lands had been separated from 
some taraf or other. Whereas, it was in fact not so, 
as would appear from the summary of Ricketts 
survey given by Sir Charles Allen (Allen’s report 
p. 66 para. 212). Lord Dalhousie’s orders were not 
communicated to the talukdars b} - the Commis- 
sioner. In 1863, however, Sir Cecil Beadon, directed 
the permanent settlement of all Noabad lands but 
the offer of permanent settlement made by the 
^ Government was hedged in by conditions which 
wrecked the scheme of permanent settlement of 
Noabad lands. Only 360 talukdars out of 297.43 
accepted the offer and those taluks were permanently 
settled (Allen’s report, p. 70, Hunter’s Statistical 
Account, Vol. 6, pp. 172 to 173). 


c 


In 1869 the Board of Revenue again recommended 
permanent settlements of Noabad lands but the 
Government turned it down. Except for the brief 
period between 1865 and 1867 when only 360 per- 
manent settlements of Noabad lands were made 
Noabad lands had all along been settled temporarily. 
Settlements for fixed periods became the invariable 
rule in respect of Noabad lands (Allen’s report, p. 69, 
para. 220). Three things are apparent from the 
revenue history of Noabad lands of Chittagong, 
namely, (1) that the settlements were not proprie- 
tary ones, (2) that the settlements were temporary 
—for terms of years, and (3) that the settlement 
holder had no right to those portions of land which 
had not been brought under cultivation by him 
within the period of his settlement. At the end of 
the term of settlement the Government had the 
right to take away the unreclaimed land without 
paying any compensation. On these materials the 
appellant bank cannot claim any permanent interest 

in the lands of Jote No. Mubarak Ali prayed 


for and was granted the settlement on the usual 
terms and conditions on which Noabad lands woro 
being settled by Government, l'or the same reason 
the appellant bank cannot have any right to that 
portion which was not brought under cultivation 
within the period of the settlement concluded with 
(1 Mobarak Ali and the Government had the right to 
take possession thereof at the expiry of that settle- 
ment which was made in 1907. ‘ The only other 
question therefore that remains is what was the 
term or period of that settlement. If that settle- 
ment expired on or before 1929, w hen the area of 
701.43 acres of land which has been included in 
the reserved forest, was found to he unreclaimed, 
Santinidhan and Nitya Ranjan’s right to the same 
ceased and the Government had the right to do 
whatever it liked with that area of waste land. 


Between 1842 and 1848 settlements were mad 
lur terms of years. The terms of all those settle 
ments were to expire by 1898. Since Ricketts’ Survo; 
and Settlement the district as a whole had not her! 
surveyed. Mr. Fnssnn made a partial survey in 187, 
and some re-settlements had been mado hctweci 
ls7-> to 1882 but the terms of those settlement 
were also to expire in or before 1898. For the pur 
pose of re-asscssment and re settlement of thos 
taluks and also to find out new lands brought mule 


cultivation since Ricketts’ general survey, Govern- 
ment thought it advisable to survey the entire dis- 
trict in time so that re-settlements may be made in 
1898 when the periods of settlement of all the 
Noabad lands which had hitherto been settled would 
expire. In 1889 a notification was issued for survey 
of the whole district and settlement under Chap. 10, 
Ben. Ten. Act, and Sir Charles Allen was put in 
charge of the operations as the Settlement Officer. 
He completed his work in 1898. The old Noabad 
taluks were re-settled as also the other clearances 
which were discovered at that survey. Many other 
settlements for reclamation of more jungle lands 
were made. All these new settlements and re-settle- 
ments were made for terms of years. The Noabad 
lands within Thana Ramu were settled up to 
Chaitra 1330 (April 1924) and the rest up to Chaitra 
1331 (April 1925). Paragraph 429, p. 125 of Sir 
Charles Allen’s Settlement Report, to which we 
have referred before, deals with these settlements 


only, namely those made in 1898. 


As Jote No. 
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1 


was created after 1898 that paragraph does not in 
terms apply to it. After the conclusion of the survey 
and settlement under Chap. 10, Ben. Ten. Aot, Sir 
Charles Allen the Settlement Officer ceased to func- 
tion und the matter of settlement of Noabad lands 


thereafter was made over, as is usual in such cases, 
to the Collector of the District. 




During the course of the survey and settlement 
operations by Sir Charles Allen matters ol general 
importance relating to Noabad lands were discussed 
and a definite and general soheme for settlement 
aud re-settlement in future was discussed and settled. 
That scheme is of importance in the case before us. 
One of the matters formulated in that scheme ^ 
related to the period for which such settlements 
were to be made in future. For the purpose of con- 
venience and methodical dealing Sir Charles Allen 
proposed that the period of all settlements of Noabad 
land should be so fixed that they may terminate at 
the same time. That principle was accepted by the 
Government. In a minute dated 23rd January 1893 
he suggested that a fixed expiring date of all settle- 
ments should be made for lands within each thana. 

In that minute he also suggested other rules for 
general observance in settlements of Noabad land. 
After some correspondence he embodied his sug- 
gestions in draft rules which he forwarded to the 
Commissioner of the Chittngoug Division by his 
letter No. 761G, dated 6th September 1893 (Noabad 
Selections, Vol. 6, pp. 151 and 152). He suggested 
that those rules were to be observed in all settle- h 
ments that may be made then or in future. Rule 5 
of the draft rules runs as follows : 

“Term of settlement : The settlement should 
ordinarily he granted for a term which will expire 
at the same time ns the Noabad taluk 1 settlement of 
the Thana in which the lands are situate.” 


In respect of R. 5 the only modification that was 
imulo by the Government was that instead of sepa- 
rate expiring dates being fixed for each thana, one 
expiring date should be fixed for the whole of the 
district (see Noabad Selections, Vol. 6, page 132, 
para. 8). The draft rules as made by Sir Charles 
Allen with the said and somo other modification 
woro accepted and promulgated by the Board of 
Revenue’s Circular No. 5 of May 1895 (Allen’s 
ltoport, p. 125, para. 127 and Boards Revenue Cir- 
culars 1894 and 1895, p. 100). The position thus is 
that settlement of Noabad lands whenever to be 
made were to he made according to those rules and 
the aforesaid circular order of the Board laid down 
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a that the term of all settlements of Noabad land to 
be made thereafter is to be so fixed that the expiry 
of all such settlements may be on the same date 
( see para. 11 of the Rules as printed at p. 102 of the 
Board’s Circulars of 1894 and 1895). This date the 
Board subsequently fixed to be April 1924 for the 
Noabad lands within Thana Ramu and April 1925 
for Noabad lands in the rest of the District by an 
order embodied in letter No. 986A dated 10th 
October 1896 written by the Secretary to the Board 
of Revenue to the Secretary to the Government of 
Bengal, Revenue Department (Noabad Selections, 
Vol. 6, p. 130). Paragraphs 8 to 11 of that letter are 
important. The conclusion to which we come from 
the above materials which we have gathered from 
books of authority and Government publications 
and which support the evidence given by Bidhushan 
Gupta is that the usual conditions on which Noabad 
b lands were being settled at the relevant time are 

(i) that the settlements were to be for fixed periods, 

(ii) that the term of every settlement concluded 
after 1898 was to end in April 1925 except with 
regard to lands in Thana Ramu, where the date 
fixed was April 1924, and (iii) the settlement holder 
would lose all rights to the area of land which was 
not brought under cultivation during the period of 
his settlement. 


d 


Those terms were incorporated into the settlement 
114 

of Jote No. by reason of the form of Mobarak 

% 

Ali’s application. Santinidhan and Nitya Ranjan 
had therefore no right after April 1924 to any por- 
tion of the aforesaid area of 701.43 acres of land 
which were found waste at the revisional settle- 
ment operations of 1925-1929 and which was there- 
after included in the reserved forest. Apart from 
the reasons given above we are of opinion that the 
plaintiff is not entitled to any relief as to that area 
of land for the following additional reasons. Santi- 
nidhan and Nitya Ranjan preferred claims before 
the Forest Settlement Officer in respect of 237.38 
acres out of that waste area under S. 6 (c), 
Forest Act. That claim was investigated under S. 7 
and rejected by that Officer. They preferred an 
appeal to the Collector under S. 17. That appeal 
was dismissed. No application in revision was made 
to the Local Government. The appellate order thus 
has become final under S. 18 (4) and the civil Court 
has no power to restore the said piece of land or to 
"rant compensation in respect thereto to Santinidhan 
or Nritya Ranjan or to their successor-in-interest, 
when the order of the Collector in the appeal was 
that they had no interest therein and were not 
entitled to compensation. With regard to the 
.balance, namely 464.05 acres of waste land no claim 
was preferred to the Forest Settlement Officer under 
S. 6 (c). It does not appear that that Officer had 
acquired any knowledge about the rights of Santi- 
nidhan and Nritya Ranjan in the same in the 
course of an inquiry under S. 7. On the publication 
of the notification under S. 20, whatever rights those 
persons had in that area became extinguished by 
virtue of the provisions of S. 9. For the abo%e 
reasons we hold that the appellant is not entitled to 
succeed in respect of the said area of 701. 4o acres 
which has been included in the reserved forest. 

The last point that has been argued by the 
appellant’s Advocate is that the Court below ought 
to P have granted the plaintiff bank a decree for 
mesne profits in respect of the lands of Jote No. 96 
for which a decree for possession has been made in 
its favour. The learned Subordinate Jud 0 e has 
rightly held that no such prayer was made in the 


plaint. The said learned Advocate feels the force of e 
the observations of the learned Subordinate Judge 
and prays for permission to amend prayer No. 2 of 
his plaint at this stage. We cannot accede to that 
request. The Province of Bengal had purchased that 
Jote (No. 96) in execution of a certificate for arrears 
of rent. It pleaded in its written statement that the 
plaintiff bank had no right to that jote also. At the 
hearing it confessed judgment in respect thereto. It 
may be that had there been a claim for mesne 
profits in the plaint the contest in respect of that: 
jote would not have been withdrawn. In thesej 
circumstances we do consider that it would not be 
fair to the Province of Bengal if the amendment 
asked be granted at this stage. 

We are very much indebted to Mr. Mookerjee, 
Assistant Government Pleader of this Court, for 
valuable assistance he gave us in this case. The 
result is that this appeal fails. It is accordingly f 
dismissed with costs. Hearing- fee 15 gold mohurs. 

G.N./R.K. Appeal dismissed. 

p # Q m 

(d) (’40) Chitaley, O. 41, R. 1 N. 12 Pts. 1 and 3. 

(’41) Mulla, Page 1155 Pt. (1). 
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Biswas J. 

Khateruddin and others — 

Defendants — Appellants 

v. 

Tripura Sundari Debi iu!o Shijama 
Prasanna Bhattacharjee — Plaintiff 
— Despondent. ^ 

Appeal No. 973 of 1939, Decided on 10th Decem- 
ber 1941, against decree of Sub- Judge, Rangpur, 
D/- 16th November 1938. 

(a) Bengal Tenancy Act (8 of 1885), Ss. 167, 
160 and 159 — Sale of holding in execution of 
rent decree — When sale can be said to be sub- 
ject to under-raiyati interest. 

Section 159 purports to enact an exception to the 
general rule that the tenure or holding itself shall 
pass at a rent sale. A sale of a holding in execution 
of a rent decree can be said to be subject to the 
under-raiyati interest therein only when the under- 
raiyati was an “incumbrance” within the meaning 
of S. 161 but had not been annulled under S. 167 
by the purchaser or that it was a “protected inter- 
est’’ as defined in S. 160. An interest will subsist, 
if it is a protected interest : it will also subsist, if 
it is an incumbrance and is not annulled ; but an 
interest, which is neither a protected interest nor 
an incumbrance, must yield to the rights of the 
purchaser. If an interest is a protected interest, it 
cannot be an incumbrance, but the converse does 
not follow that if it is not an incumbrance, it must 
be a protected interest. An interest is not, there- 
fore, necessarily saved from a rent sale by merely 
showing that it is not an incumbrance ; it can be 
saved only where it is not an incumbance because it 
is a protected interest. [P 377 C 1,2] 

(b) Bengal Tenancy Act (8 of 1885), S. 160(c) 

— “Dwelling house.’’ 

Dwelling-houses in cl. (c) of S. 160 mean per- 
manent dwelling-houses : 3 C. W. N. 212, Rel. on. 

[P 378 C 1] 

Priyanath Bhattacharjee — for Appellants. 

Ileviendra Chandra Sen and Santosh Nath Sen 
— for Respondent. 
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a JUDGMENT — This appeal is on behalf of 

defendant 1, who, it is conceded, is the principal 
contesting party, the other defendants deriving 
their title from him. The plaintiff brought this 
suit for recovery of khas possession on declaration 
of her title as purchaser at a sale in execution of a 
rent decree. The trial Court decreed the suit, hold- 
ing that defendant 1 was an under-raiyat, and that 
his interest, being an incumbrance within the 
meaning of S. 161, Bengal Tenancy Act, had been 
annulled by service of notice under S. 167. On 
appeal by the defendants, the lower appellate Court 
reversed that judgment. The learned Subordinate 
Judge was of opinion that defendant 1 had acquired 
the status of an occupancy raiyat and as such, his 
interest was not liable to be annulled. A second 
appeal was preferred to this Court by the plaintiff 
(S. A. No. 1969 of 1936), and Mukherjea J., held that 
1 defendant 1 was an under-raiyat; and not a raiyat 
as claimed by him. He accordingly remanded the 
case to the lower appellate Court for decision of the 
question as to whether defendant l’s interest was 
an incumbrance, and whether such interest had 
br< n annulled. On the re-hearing, the learned Sub- 
ordinate Judge came to a definite finding that the 
notice under S. 167 had been duly served. As re- 
gards the nature of defendant l’s interest, he did 
not think it necessary to go into that question fully, 
for he took the view that if it was an incumbrance, 
it had been annulled in fact, and that if it was not, 
the defendants could succeed only by showing that 
it was a protected interest under S. 160, which, he 
held, they had not been able to do. In the result, 
he passed a decree for recovery of khas possession 
in favour of the plaintiff. Hence, the present appeal 
c by the defendants. 


(1 


The material facts of the case were set out fully 
in the previous judgment of this Court. It appears 
that under the Maharaja of Cossimbazar as pro- 
prietor, there was a non- permanent tenure held by 
certain persons who may be described as tho Sabas 
at an annual rental of Rs. 73-12-0 and under the 
Sahas there was an occupancy holding held by one 
Mongal Paik at a rental of Rs. 15 per year. It is 
admitted that defendant 1 held a korfa or under- 
raiyati jama under Mongal Paik in respect of tho 
entire lands of the tenancy from before tho year 
1298 B. S. Whether or not there was a written 
lease at the inception of the under-raiyati holding, 
defendant 1 appears to have obtained a potta,’ 
Ex. B, from Mongal Paik in tho year 1304 B. S*. 
Mongal Paik afterwards transferred his interest to 
Gouri Prasad Roy, and thereupon in 1308 B. S. 
defendant 1 executed a fresh kabuliyat in his 
favour, Kx A, which was similar in terms to 
Ex. B. Subsequently, the Sahas obtained a rent 
decree against Gouri Prasad, and in execution of it 
purchased the holding themselves, the sale certi- 
ficate being Ex. 8 and dated 11th November 1921. 
It. doos not appear that upon their auction purclmso 
the Sahas took any steps to annul tho under-raiyat i 
jama. Tho Maharaja afterwards sued tho Sahas for 
arrears of rent of their non- permanent tenure, and 
in execution of his rent decree, purchased the 
tenuro himself on 7th March 1923. Four years 
later, namely, on 23rd May 1927, tho Maharaja 
purported to grant a raiyat i settlement of the lands 
to the Sahas, and tho Sahas executed a kabuliyat. 
Ex. 9, in his favour, by which thev agreed to pay 
an enhanced rent at tho rate of Rs.‘l6-4-0 per year. 
As the Sahas afterwards made default in payment 
of rent, tho Maharaja obtained a rent decree against 
them and in execution thereof, put up the holding 


to sale on 8th January 1931. It was at this sale 
that the holding was purchased by the plaintiff. 0 

It is the plaintiff’s case that the occupancy hold- 
ing whioh the Sahas had purchased at their rent 
sale of 11th November 1921, continued to subsist 
after the Maharaja’s purchase of their tenure on 
7th March 1923, and that the kabuliyat, Ex. 9, 
which the Sahas gave to the Maharaja on 23rd 
May 1927, was in respect of the same holding, and 
not for a new tenancy, the enhancement of rent 
from Rs. 15 to Rs. 16-4-0 per year being within the 
limits prescribed in S. 29, Ben. Ten. Act. Defen- 
dant l’s interest accordingly continued to be that 
of an under-raiyat under the said holding, and was 
thus liable to be annulled, and was in fact annulled, 
by the plaintiff upon her purchase of the holding 
at the rent sale. Mr. Sen on behalf of the plaintiff- 
respondent maintained that this was in effect the 
decision of this Court in the previous appeal, and / 
he referred to the express finding of Mukherjea J., 
that “defendant 1 still remained an under-raiyat, 
and the raiyati holding, whether bereft of the occu- 
pancy right or not, still existed.” The only point, 
said Mr. Sen, on which a remand was directed was 
whether the under-raiyati interest was an incum- 
brance and had been annulled in accordance with 
law. Mr. Bhattacharyya on behalf of the appellants, 
however, strenuously argued before me — an argu- 
ment which his clients had unsuccessfully pressed 
in the trial Court, that Ex. 9 really created a new 
raiyati tenancy in favour of the Sahas, and that as 
defendant 1 had been holding the lands from before 
as an under-raiyat, it must be taken that the Sahas 
took subject to this interest of defendant 1, and 
that the plaintiff’s purchase at the Maharaja’s rent 
sale was, therefore, equally subject to such interest. . 
The plaintiff was not accordingly entitled to evict J 
the defendants except under S. 48C, Bon. Ten. Act. 

The argument seems to me to betray a confusion 
of ideas, and I find myself wholly unable to accept 
it. An under-raiyati holding implies the existence of 
a raiyati interest under which it is held. If, there- 
fore, at tho date of Ex. 9, defendant 1 was an under- 
raiyat, it must follow that there was then already a 
raiyati interest between him and tho Maharaja, 
and it was not possible in that case for tho Maha- 
raja to create a new raiyati holding, as he is sup- 
posed to have done. One can understand an 
argument that after the Maharaja’s purchase of the 
Sahas’ tenure, defendant 1 came to hold tho lands 
directly under him, but this would make defen- 
dant 1 a raiyat under him, and not an under-raiyat; 
it would mean that on the Maharaja’s purchase, 
tho occupancy holding which the Sahas had pro- h 
viously purchased at their rent sale was extinguish- 
ed, and defendant l’s status was in consequence 
raised to that of a raiyat. This is, however, a posi- 
tion which was definitely negatived by Mukherjea J., 
on tho last occasion. It would really involve a 
mutual contradiction to say that the raiyati interest 
of tho Sahas ceased to exist, but that defendant 1 
still continued to hold as an under-raiyat. The more 
consistent view would be that tho raiyati interest of 
the Sahas continued to subsist, and that Ex. 9 was 
only a confirmatory settlement of the same holding. 

In mv judgment, the position was this. When in 
November 1921, the Sahas purchased tho holding 
of Gouri Prosad , there was no merger of tho raiyati 
interest in the superior interest of the Sahas as they 
were only non-permanent tenure holders, and S. 22, 
Ben. Ten. Act, had, therefore, no application. The 
consequence was that the Sahas acquired a raiyati 
holding under themselves as tenure- holders. When 
later on in March 1923, the Maharaja purchased 
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a the tenure of the Sahas, the raiyati holding re- 
mained, as being an occupancy holding, it could not 
he annulled by the Maharaja as an incumbrance, 
and there is also nothing to show that the tenancy 
might have come to an end otherwise, such as by 
surrender or abandonment. It follows that when 
four years later the Sahas executed the kabuliyat, 
Ex. 9, in favour of the Maharaja, no new tenancy 
was created thereby, which might be supposed to 
have been subject to defendant l’s interest, so that 
the plaintiff as purchaser at the subsequent rent 
sale must also be taken to have acquired the holding 
subject to that interest 

Mr. Bhattacharya referred in this connexion to 
certain recitals in Ex. 9 to show that the raiyati 
holding must have been extinguished on the Maha- 
raja’s purchase of the tenure in 1923. It is stated in 
the kabuliyat that after the purchase the lands were 
b in the Maharaja’s khas possession, and that he in- 
vited applications for settlement by a general notice. 
I do not think, however, that these recitals can be 
accepted as sufficient to establish the position con- 
tended for by Mr. Bhattacharyya. This is in fact 
negatived by the defendants* own case that the 
lands were at the time in the actual possession of 
defendant 1. Mr. Bhattacharyya sought to make out 
that the Maharaja’s khas possession was exercised 
through defendant 1, but this would imply a direct 
relationship of landlord and tenant between the 
Maharaja and defendant 1. Such relationship could 
however exist only on the basis either that the 
Maharaja was a tenure holder and defendant 1 held 
under him as a raiyat, or that the Mabaraja was 
himself a raiyat and defendant 1 an under-raiyat 
under him. The first alternative is ruled out not 
c only by the previous judgment of this Court, but by 
the further consideration that in that case the 
Maharaja could not make another raiyati settle- 
ment of the same lands in favour of the Sahas. The 
second alternative is equally untenable, for it would 
mean a raiyat creating a raiyati settlement himself, 
and also go against the terms of the kabuliyat itself 
which certainly gave the Maharaja a higher status 
than that of a raiyat. 

The first branch of the appellants* argument that 
the plaintiff’s purchase was subject to defendant I’s 
interest, because the Sahas themselves had acquired 
• their raiyati holding subject to that interest, must 
therefore fail. This takes us to the main question 
for which the case had been remanded to the lower 


appellate Court, namely, whether on the basis that 
defendant 1 held as an under-raiyat under the Sahas 
both before and after the execution of the kabuliyat, 
d Ex. 9, the sale to the plaintiff could be said to have 
been subject to the under-raiyati interest under the 
provisions of Chap 14, Bengal Tenancy Act. 

It seems to me that the learned Subordinate 
Judge took a correct view in the matter in holding 
that^ such a position could be maintained only by 
showing either that defendant l’s interest was an 
“incumbrance” within the meaning of S. 161, but 
that it had not been annulled by the plaintiff under 
S. 167, or that it was a “protected interest” as de- 
fined in S. 160 of the Act. Section 159 in fact makes 
it clear that on no other basis could defendant Is 
interest be held to be binding on the plaintiff. This 
is a section which purports to enact an exception to 
the general rule that the tenure or holding itself 
shall pass at a rent sale, and it makes an exception 
only in favour of “protected interest on the one 
hand, and “incumbrances” on the other,] P ^ ld ^ 
in the case of the latter, the purchaser t&kes _ i ao 
steps to annul the same. It follows that ot 
interests will ipso facto stand determined by such 


sale. In other words, an interest will subsist, if it is e 
a protected interest : it will also subsist, if it is an 
incumbrance and is not annulled; but an interest, 
which is neither a protected interest nor an incum- 
brance, must yield to the rights of the purchaser. 

It is hardly necessary to point out, as the defini- 
tion of the term “incumbrance” in S. 161, cl. (a) 
shows, that if an interest is a protected interest, it 
cannot be an incumbrance, but the converse does 
not follow that if it is not an incumbrance, it must 
be a protected interest. An interest is not therefore 
necessarily saved from a rent sale by merely show- 
ing that it is not an incumbrance: it can be saved 
only where it is not an incumbrance, because it is 
a protected interest. Now, in the present case, the 
learned Judge has come to a definite finding that a 
valid notice under S. 167 had been duly served by the 
plaintiff on defendant 1. That being so, it is obvious 
that the defendants gain nothing by showing that / 
deiendant l’s interest was an incumbrance, for if 
it was, the service of that notice was sufficient to 
annul it. Nor will it avail the defendants merely to 
show that defendant l’s interest was not an incum- 
brance: they must further show that it was a pro- 
tected interest. The learned Judge was thus right 
in holding that the only material question to con- 
sider in this case was whether or not defendant l’s 
interest came within the definition of a protected 
interest as contained in S. 160. 

Section 160 contains eight clauses. It is conceded 
that the only clauses which might conceivably be 
relied on by the defendants are els. (c), (d) and (g). 
Neither cl. (d) nor cl. (g) can obviously have any ap- 
plication. Clause (d) speaks of a right of occupancy, 
but admittedly defendant l’s interest was only that 
of an under-raiyat. Clause (g) speaks of any right or g 
interest which the landlord at whose instance the 
tenure or holding is sold, or his predecessor-in-title, 
has expressly and in writing given the tenant for the 
time being permission to create. But defendant l’s 
interest was certainly not an interest created by the 
tenant for the time being, much less with any per- 
mission in that behalf granted by the landlord. Mr. 
Bhattacharyya attempted to bring the case under 
cl. (c) by reference to the terms of Ex. A, the kabuli- 
yat, which was executed by Gouri Prosad in favour 
of the Sahas in 1308 B. S. Incidentally, this in- 
volves an admission that the holding which was 
settled by the Maharaja with the Sahas in 1927 was 
the same holding as was held by Gouri Prosad under 
this kabuliyat. The clause in the kabuliyat on which 
reliance is placed is that; relating to the residential 
houses. It is said that the lease was a lease of land 7 
whereon dwelling-houses had been erected within ,L 
the meaning of cl. (c). The difficulty in the appel- 
lants’ way is that there is nothing to show that the 
dwelling-houses mentioned in the lease were per- 
manent dwelling-houses. Mr. Sen has argued that 
dwelling houses in cl. (c) mean permanent dwelling- 
houses, and has cited a case reported in 3 C. W. N. 
212, 1 in support of bis contention. That was a case 
arising under S.37 of the Bengal Revenue Sale Law. 

But the clause which fell to be construed there is 
expressed in almost identical terms as cl. (c), and 
I see no reason why the same construction should 
not be applied. The collocation of the words incl.(c) 
of S. 160, as in the corresponding section in the 
Revenue Sale Law, goes to show that the object is 
to protect leases on which permanent structures 
have been erected. The words used are “dwelling- 
houses, manufactories or other permanent build- 

1. (’98) 3 C.W.N. 212, Makar Ali v. Shyama Charan 
Das. 
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mgs.” The words “other permanent buildings” 
clearly indicate that the structures referred to in 
the preceding part of the clause must also be per- 
manent in character, otherwise, there would be no 
point in using the word “other.” It is not dis- 
puted that if dwelling houses in cl. (c) mean per- 
manent dwelling-houses, the kabuliyat here does 
not answer the requirements of this clause. I see no 
reason therefore to differ from the learned Judge in 
his conclusion that defendant l’s interest was not a 
protected interest. All the grounds urged on behalf 
of the appellants for resisting the plaintiff’s claim 
to khas possession thus fail. The result is that the 
appeal is dismissed with costs. 

K.S./R.K. Appeal dismissed . 
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Abdul Karim Master — Defendant 1 — 

Appellant 


v. 

Raj Chandra Ghose and others — 

Respondents. 

Appeal No. 1348 of 1939, Decided on 30tli Janu- 
ary 1942, from appellate decree of District Judge, 
Chittagong, D/- 28th April 1939. 


(a) Revenue records — Value of — Entry 
made upto particular year is not inadmissible 
on question relating to subsequent years. 

The mere fact that the settlement was for the 
period upto a particular year would not make the 
record inadmissible in evidence on the question as 
~ to whether a person's status as recorded therein 
continued to be such or not after that vear. 

[P 37S C 2] 

(b) Bengal Land Revenue Sales Act (7 of 
1868), S. 12 — Interests of raiyats are not pro- 
tected. 

The word ‘tenure’ does not include the interest of 
a jotedar or raiyat. At any rate, the interests refer- 
red to as ‘‘tenures” in the various exceptions under 
S. 12 are something distinct from raiyati interests 
which are separately dealt with in Sec. 14. The in- 
terests which a purchaser is entitled to avoid under 
S. 12 are all described as “under-tenures,” and the 
exceptions in the section must obviously refer to 
interests of a similar character, and cannot there- 
fore include the interests of raivats. [P 378 C 2; 
, P 379 C lj 

Boliinibinod Bah sliit — for Appellant. 

Nripendra Chandra Das — for Respondents. 


JUDGMENT. — This is an appeal on behalf of 
defendant 1 in n suit which was instituted by t lie 
plaintiff for hisejcctmenton declaration of plaintiff’s 
title. Tho plaintiff claimed to be the purchaser of a 
Noabad taluk at a revenue salo held on 8th Janu- 
ary 1937, and his caso was that as such ho was 
entitled to annul tho interest of defendant 1 under 
S. 12 of Act 7 of 1808 (U.C.). The defence was that 
defendant 1 was protected under S. 14 of the Act in- 
asmuch as he was a raiyat having a right of occu- 
pancy at a fixed rate, and in support of this plea, 
he relied upon the entry in the last revisional sur- 
vey of Chittagong held in 1930 wherein ho was re- 
corded as a jotedar. Doth the Courts bob >w negatived 
this defence and decreed tho plaintiff’s suit. Hence 
the present appeal. Tho first point taken on behalf 
r.f the appellant is directed against the finding that 
the entry in the revisional khatian was wrong. It 


appears that in the previous cadastral survey which e 
took place in 1898, defendant 1 was recorded as an 
etmamdar. A note was added in the remark column 
against this entry that this was not binding on 
Government. That, to my mind, only meant that 
although the tenancy was recorded as a tenure, it 
was not to be treated as a tenure created or recog- 
nized by the settlement proceedings. The note did 
not in any way weaken the effect of the entry that 
the interest was that of a tenure-holder. The learn- 
ed Judge in the Court of appeal below as well as 
the trial Court held that this record, taken with the 
other evidence in the case, was sufficient to nega- 
tive the entry in the R. S. Khatian. As regards the 
other evidence, reference was made by both Courts 
to a mortgage deed in which defendant 1 himself 
had described his interest as that of an etmamdar. 
This mortgage deed was executed in 1921. Mr. 
Rakshit contends that as the settlement under the / 
cadastral survey was for the period ending in 1925, 
any entry made therein could not be regarded as 
good evidence as to the status of the defendant for 
a subsequent period. I am not prepared to accept 
that argument. The mere fact that that settlement 
was for the period upto 1925, would not, in my 
opinion, make the c. s. record inadmissible in evi- 
dence on the question as to whether defendant l’s 
6tatus as recorded therein continued to be such or 
not after that year. The mortgage deed of 1921 
would, in myjudgment.be equally relevant evidence 
on the point. That being so, I think the Courts 
below were justified in relying on these materials 
for the purpose of holding that the revisional sur- 
vey khatian was incorrect. The first point urged on 
behalf of the appellant must consequently fail, and 
defendant 1 cannot, accordingly, claim protection g 
under S. 14 as an occupancy raiyat. 

It is next urged that if defendant l’s interest is 
that of a tenure-holder, he comes under the third 
exception of section 12 of Act 7 of 1868 (B. C.) and 
is entitled to exemption from eviction on that basis. 
This clause refers to “tenures created or recognized 
by the settlement proceedings of any current tempo- 
rary settlement as tenures bearing a rent which is 
fixed for the period of such settlement.” The diffi- 
culty in the appellant’s way is that although tho 
learned Judge has held that his interest is that of a 
tenure-holder, the tenure cannot be regarded as a • 
tenure recognized by the current settlement procee- 
dings. The current settlement is tho revisional 
settlement, and ex liypothesi the defendant is re- 
corded therein as a jotedar, though wrongly. It is 
difficult to see therefore how he can bring himself 
under cl. (3). Mr. Rakshit refers to the definition of ^ 
“tenure” in the Act, according to which it includes 
all interests in land. The argument is that the in- 


terest of a jotedar must therefore bo held to be a 
tenure within the meaning of cl. (3) of S. 12. Read- 
ing the definition as a whole, I do not think that it 
can be given so wide a meaning. ‘Tenure’ is no 
doubt said there to include “all interests in land,” 
but although this expression is used, it will be ob- 
served that the real object of the definition is to be 
found in the rest of the paragraph containing the 
definition, and it could not have been intended to' 
include the interest of a jotedar or raiyat. At any, 
rate, it seems to be fairly clear that the interests 
referred to as “tenures” in the various exceptions 
under See. 12 are something distinct from raiyati 
interests which are separately dealt with in S. 14.j 
'1 ho interests which a purchaser is entitled to avoid 
under See. 12 are all described as “under-tenures, ”1 
and the exceptions in the section must obviously 
refer to interests of a similar character, and cannot 1 
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therefore include the interests of raiyats. In this 
view of the matter, I must hold that the second 
branch of Mr. Rakshit’s argument is also untenable. 
The result is that this appeal fails, and is dismissed 
with costs. 


K.S./R.K. 


Appeal dismissed. 
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B. K. Mukherjea and Sen JJ. 

Naresh Chandra Gupta and others — 

Decree-holders — Petitioners 



Lai Mamud Bhuiya and another — 

Judgment -debtors — Opposite Party. 

b Civil Rule No. 1410 of 1941, Decided on 6th 
February 1942, issued in matter of application for 
setting aside order of Sub- Judge, Second Court, 
Mymensingh, D /- 23rd August 1941. 

(a) Bengal Money-lenders Act (10 of 1940), 
S. 36, Proviso (ii) — Applicability — - Conditions 
for, explained. 

The Court in granting relief under the Act must 
refrain from doing anything which would affect a 
decree of Court. The only exception made is in res- 
pect of a decree which has two qualities, viz., (a) that 
it has been passed in a suit to which the Act applies 
and (b) that it was not fully satisfied by 1st J anuary 
1939. These two qualities must co-exist otherwise 
the decree cannot be touched. [P 380 C 2] 

(b) Bengal Money-lenders Act (10 of 1940), 
S. 36, Proviso (ii)— “Fully satisfied”— Prelimi- 

c nary decree in mortgage suit is satisfied only 
when amount due on mortgage is realized in 

full. 

A preliminary decree in a mortgage suit gives the 
mortgagee the right to realize the amount declared 
to be due on the mortgage. Until that amount is 
realized in full either by direct payment by the 
mortgagor or by the proceeds of the sale of the mort- 
gaged property held in execution of the final decree 
or by the execution of a personal decree, it cannot be 

said that the preliminary decree is satisfied. 

[P 380 C 2] 


(c) Bengal Money-lenders Act (10 of 1940), 
S. 36, Proviso (ii) — “Affect” — Meaning — Direct 
interference with decree is not necessary — Pre- 
liminary decree liable to be reopened but final 
decree protected from interference — Preliminary 
d decree should not be reopened as it will affect 


final decree. 

Proviso (ii) of S. 36 does not nierely prohibit 
direct interference with a decree; it says that the 
Court in granting relief “shall not do anything 
which affects any decree of a Court, other than a 
decree, etc.” The words are very wide and cannot 
be interpreted as laying down a prohibition against 
direct interference only. Therefore where a preli- 
minary decree is not satisfied and is liable to be 
reopened but the final decree is satisfied and is pro- 
tected from interference, the preliminary deciee 
eannot be scaled down as the scaling down of the 
preliminary decree would most certainly affect the 
final decree and the sale held thereunder and conse- 
quently it would amount to a disregard of the prohi- 
bition contained in the proviso. LF 381 u lj 


(d) Bengal Money-lenders Act (10 of 1940), 

S. 36 Personal decree in mortgage suit Exe- 

cution proceeding pending— It can be reopened. 


A personal decree in a mortgage suit, the execu- e 
tion proceedings in which are still pending can be 
reopened. [P 381 C 1] 

(e) Bengal Money-lenders Act (10 of 1940), 

S. 36, Proviso (ii) — “Fully satisfied” — Final 
decree in mortgage suit is satisfied if property 
is sold and sale proceeds applied towards satis- 
faction of mortgage debt even though claim on 
mortgage is not fully satisfied. 

A final decree for sale directs that the mortgaged 
property mentioned in the preliminary decree, or a 
sufficient part of it, be sold and the sale proceeds 
applied in payment of the amount payable to the 
plaintiff under the preliminary decree. In case any 
surplus is left that is to be paid to the defendant or 
other persons entitled to recover the same. Hence, 
where the mortgaged property is sold, and the sale 
proceeds are applied towards the satisfaction of the f 
mortgage debt, all that could be done under the 
decree is fully and completely done; and the final 
decree for sale is fully and completely satisfied, even 
if the entire mortgage money is not realized as 
proviso (ii) of S. 36 speaks of satisfaction of decree 
and not of the claim. [P 381 C 2] 

(f) Bengal Money-lenders Act (10 of 1940), 

S. 36 — Only personal decree in mortgage suit 
liable to be opened — Mode of reopening it ex- 
plained. 

Where the only decree that can be reopened and 
scaled down is the personal decree passed under 
O. 34, R. 6, Civil P. C., the personal decree is only 
for a residuary sum and rarely carries interest ex- 
ceeding 6 per cent, per annum. For the purpose of 
determining whether the decree contravenes the 
provisions of els. (1) and (2) of S. 30 of the Act, the ^ 
Court will have to look to the original claim in the 
mortgage suit and the amount allowed to the mort- 
gagee by the preliminary decree. Although the pre- 
liminary decree cannot be amended, the Court will 
have to calculate the amount that can be allowed to 
the mortgagee if anew preliminary decree was made. 
From this the amount realized by sale of the mort- 
gaged properties should be deducted and for the 
balance only a personal decree can be passed. If the 
balance is negative, nothing would be recoverable 
under the personal decree but the mortgagor cannot 
claim refund of any amount as that would be doing 
something which affects the final decree. 

[P 382 C 1] 

Priya Nath Dutt — for Petitioners. 

Birendra Kr. De — for Opposite Party. 

SEN J. — The petitioners in the year 1925 ad- h 
vanced R3. 1400 to the opposite parties on a mort- 
gage. The interest payable was 15 per cent, per 
annum with annual rests. They instituted a suit on 
that mortgage and obtained a preliminary decree on 
6th December 1930, and a final decree on 14th 
January 1931. In execution of the mortgage decree 
the mortgaged property was sold on 22nd June 1933, 
and the sale proceeds were applied towards payment 
of the mortgage dues. The sum realized was insuffi- 
cient to liquidate the dues and on 9th March 1935, 
the petitioners obtained a personal decree for the 
balance of Rs. 5S6 odd. The personal decree wa3 put 
into execution when the opposite parties got the 
execution case stayed by an application to the Debt 
Settlement Board. Thereafter, they applied for relief 
under Sec. 36, Bengal Money-lenders Act, on the 
"round that the interest payable under the mortgage 
was in excess of that allowed under S. 30 of the Act 
and also on the ground that by the decrees the peti- 
tioners have obtained more than twice the principal 
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n sum advanced. They claim that not only the per- 
sonal decree but also the preliminary and final 
mortgage decrees should be reopened and recast. 
The petitioners resisted the application on several 
grounds. The learned Subordinate Judge has, I 
regret to say, dealt with the matter somewhat per- 
functorily. He said : “Prima facie, therefore, there 
is reason to reopen the mortgage decrees. I hold 
that the preliminary, final and personal decrees 
should be reopened ; I direct accordingly.” The 
questions involved are of some nicety and certainly 
merit a fuller discussion than that bestowed upon 
them by the learned Judge. The decree-holders now 
move against the order deciding to reopen the mort- 
gage decrees. 

It is not disputed that by the mortgage decrees 
the opposite parties have been made liable to pay 
interest at a rate higher than that fixed in 8. 30, 
k BeDgal Money-lenders Act, and that they have also 
been made liable to pay more than double the 
principal sum borrowed. It is further admitted that 
the suit in which these decrees have been passed is 
‘a suit to which the Act applies’ within the meaning 
of S. 2 (22), Bengal Money-lenders Act, inasmuch 
as the proceedings in execution of the personal decree 
are still pending. The petitioners contend that 
although all the elements necessary to justify the 
Court in granting relief under S. 36, Bengal Money- 
lenders Act, appear to be present nevertheless no 
relief can be granted inasmuch as proviso (ii) 
to S. 36 (1) which prohibits the Court from doing 
anything which would affect decrees of a certain 
type operates in this case and protects the decrees 
passed in their favour from any interference. Their 
argument is of a two-fold character. Firstly, it is 
c contended that the preliminary and final mortgage 
decrees cannot be touched as they are decrees which 
have been fully satisfied prior to 1st January 1930 
and therefore protected by proviso (ii) to S. 36. The 
personal decree, it is admitted, is liable to be 
reopened as it has not been fully satisfied. The 
second branch of the argument depends on certain 
other facts which I now propose to state. After the 
petitioners obtained their final decree they purchased 
the mortgaged property in execution of their decree. 
As they had purchased an undivided share and 
could not get actual possession, they instituted a 
partition suit being partition suit No. 166 of 193S 
with respect to the property purchased by them, 
obtained a decree on 28th September 1939, and 
thereafter took possession of the property. It is 
pointed out that if the preliminary and final mort- 
gage decrees are interfered with the partition decree 
will be a fleeted and it is argued that tho proviso 
mentioned above prohibits tho Court from doing 
anything which would affect such a decree, it not 
being a decree passed in a suit to which tho Bengal 
Money-lenders Act applies. 

On behalf of the opposite parties, the argument is 
that the mortgage decrees do not fall within tho 
protection of tho proviso as they were not fully 
satisfied by 1st January 1939, and that consequently 
the Court may modify them in order to make them 
conform to the provisions of tho Act. It was further 
contended in answer to the second branch of tho 


argument that as the Court was not directly inter- 
fering with tho partition decree tho proviso to 
S. 36 (1) had no application. It will bo necessary to 
examine tho terms of S. 36 of the Act in order to 
determine the questions which have been raised. 


Section 36 is tho section which empowers the Com* 
to grant relief to a borrower in tho various way 
mentioned therein ; but thero is a proviso to tin 
section which is in tho following terms : 


“ Provided that in the exercise of these powers 
the Court shall not (i) .... (ii) do anything which ° 
affects any decree of a Court, other than a decree in 
a suit to which this Act applies which was not fully ‘ 
satisfied by the first day of January 1939, etc.” 

It is clear from the proviso that the Court in 
granting relief under the Act must refrain from 
doing anything which would affect a decree of 
Court. The only exception made is in respect of a 
decree which has two qualities, viz. : (a) that it has 
been passed in a suit to which the Act applies and 
(b) that it was not fully satisfied by the first of 
January 1939. These two qualities must co-exist 
otherwise the decree cannot be touched. 

I now take up for consideration the first branch 
of the argument addressed to us on behalf of the 
petitioners, viz., that the mortgage decrees are of 
the kind protected by the proviso. I shall first exa- 
mine the preliminary decree. Admittedly, it is a f 
decree passed in a suit to which tho Act applies. 
Can it be said that it was fully satisfied by 1st Janu- 
ary 1939? The argument on behalf of the petitioners 
is that the preliminary deoree merely declares the 
amount due on the mortgage and provides that if 
the amount is not realised the mortgagee may apply 
for a final decree and thereafter if the dues are still 
not satisfied for a personal decree. It is pointed out 
that in this case both applications have been made 
and granted before 1st January 1939, and it is sug- 
gested that upon the disposal of these applications 
the power of the preliminary decree is exhausted and 
the decree is therefore fully satisfied. I am not im- 
pressed by this argument. Even assuming that the 
power of the preliminary decree is exhausted it doe3 
not follow from this that it is satisfied. The force 
of a decree may be exhausted for various reasons j 
other than satisfaction, o. g., it may be exhausted 
because its execution is barred by limitation. In such 
a caso it cannot be said that tho decree is folly 
satisfied. A decree grants tho decree-holder certain 
rights, it can be said to be fully satisfied only when 
those rights have been fully realised and not other- 
wise. Satisfaction means obtaining tho fruits of a 
decree. The preliminary decree not only declares 
the amount due on tho mortgage but it directs tho 
mortgagor to pay that amount : vtdo S. 5 of Appen- 
dix 1), Civil P. C. It then goes on to provide that if 
the amount is not paid the decree- holder may apply 
for a final decree and thereafter in certain circum- 
stances for a personal decree. The preliminary deoree 
therefore gives tho mortgagee the right to realise 
the amount declared to bo due on tho mortgage. 
Until that amount is realised in full either by direct 
payment by the mortgagor or by the proceeds of tho ' l 
salo of the mortgaged property hold in execution of 
tho final decree or by tho execution of a personal 
decree, it cannot bo said that the preliminary decree 
is satisfied. Tho preliminary mortgage decree in 
this suit is therefore a decree which was not fully 
satisfied before 1st January 1939. It is not a deoree 
protected from interference by tho proviso mention- 
ed abovo as it falls within the exception to tho pro- 
viso and it would have been liable to be reopened 
wore it not for certain other circumstances which 
I shall presently state. 

I next take up the final decree for consideration. 
Can it be said that it was fully satisfied by 1st 
January 1939 ? Long before that date, the mortgaged 
property was sold in execution of the final deoreo 
and tho sale proceeds applied towards t he liquidation 
of the mortgage debt. It is also admitted before us 
that before tho aforesaid date, possession was given 
by the Court to tho decree holder purchaser of tho 
sharo purchased. The purchase being of an undivi- 
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<x d .® d sha . re possession was given in the only way pos- 
sible, viz., by the planting of a bamboo pole and a 
declaration by beat of drum. The final decree was 
merely for sale and for the application of the sale 
proceeds in a certain manner and for nothing else. 
All that was granted by the final decree was realised 
before 1st January 1939, and it seems to me that 
the decree must be taken to have been fully satis- 
fied before that date. It is therefore a decree which 
is protected from interference by proviso (ii) to S. 36 (1) 
as it does not possess one of the two qualities which 

are necessary to bring it within the exception to 
the proviso. 

The position therefore is this. The preliminary 
decree is not protected from interference by the pro- 
viso but the final decree is. Now if the preliminary 
decree is scaled down or otherwise interfered with 
the final decree and the sale thereunder must by 

a °J S6t aside * In the3e circumstances 

rWrSS w Ul M he P T er to modIf y the preliminary 
decree. Would not the exercise of such power ‘affect’ 

the final decree and thereby contravene the terms of 
the proviso: On behalf of the opposite parties the 
argument is that only direct interference with a 
decree is prohibited by the proviso. A reference to 
the words of the proviso would expose the unsound- 
n es s of tHi s argument. The proviso does not merely 
prohibit direct interference with a decree it says that 
the Court in granting relief “shall not do anything 
which affects any decree of a Court, other than a 
decree, etc. The words are very wide and cannot 
be interpreted as laying down a prohibition against 
direct interference only. The scaling down of the 
preliminary decree would most certainly affect the 
final decree and the sale held thereunder and conse- 
quentiy it would amount to a disregard of the pro- 
hibition contained m the proviso. I am of opinion 
that for these reasons the preliminary decree cannot 
be re-opened or scaled down. 

J e “ nd toanoh of the argument urged on 
behalf of the petitioners must also succeed for the 
same reason. The partition decree is not a decree 
passed in a suit to which the Bengal Money-lenders 
Act applies ; vide S 2 (22) which describes the 
meaning of the phrase “suit to which this Act 
ap P Jl ff* “ 1S therefore a decree which is ‘protected’ 
and the Court is prohibited from doing anythin" 
which affects such a decree in the exercise of its 
powers under the Act. If the preliminary decree or 
final decree is re-opened the decree passed in the 
partition suit would most certainly be affected as 
its effect would be nullified and this is prohibited 


d proviso to S 36 mentioned above. ForThie 

reasons. I bold that the order of the learned Judge 

13 7T 8 , “ Ust Set aside ' The preliminary 
and final mortgage decrees shall not be re-opened 

and shall remain unchanged. The personal decree 

‘being a decree which was passed in a suit to which 

this Act applies and which was not fully satisfied 

before 1st January 1939, is liable to be reopened 

|and scaled down. It is admitted by the petitioners 

that they are debarred by the provisions of the 

Bengal Money-lenders Act from obtaining anythin" 

more than what they have already realised by the 

execution of the final decree. The personal decree 

cannot therefore give them anything more. It is 

consequently set aside. The rule is made absolute. 

There will be no order for costs. 

B. K. MUKHERJEA J — I agree and desire to 
add a few words. The decision of the question hinges 
upon the construction to be put upon S. 36, proviso (ii), 
Bengal Money-lenders Act. That proviso lays down 
that in exercise of the powers conferred by S. 36 of 


the Act a Court cannot do anything which affects 

a . C < ourt » J other than a decree in a suit 
to which this Act applies which was not fully satis- 

h / } he 1 st da ? of January 1939, . ...” It is con- 

learned Advocate for the petitioner 
that both the preliminary and the final decrees in 
this case are decrees in a suit ‘to which this Act 
f a Ppl K l . es : ^he reason is that the personal decree that 
13 obtained under O. 34, R. 6, Civil P. C., though it 

* aseparate d ! cre ®» is Passed in the mortgage suit 

1 ™ f r and ln fche P resent case, a proceeding in 
execution of the personal decree was pending, on and 

after 1st January 1939, the mortgage suit must be 

regarded as a suit to which this Act applies, as 

Tbo^h 1 ? 2 ; Cl * (22)> . BeDgal ^ney-lenders Act. 

o. k fi C0D ^° VerSJ thus centres round the point, 
as to whether the preliminary and the final decrees 

f«r foH WG / e ^ U ! lj satisfied by 1st January 1939. So 
far as the fina! decree is concerned, I have no hesita- / 

tion in holding that it was so satisfied. A final 

decree for sale directs that the mortgaged property 
mrfof U.* 0 ‘bl Preliminary decree, or a suffioLnt' 

pait of it, be sold and the sale proceeds applied in 

mid^r e tL° f fc r G • amOUn 1 fc P a y ab l e to the plaintiff 
H P re J im ; nai T decree. In case any surplus 

that *-f. t S be Pd,d t0 tbe defendant or other 
Nn r a GD ‘ r d to recover the same : vide Form 
No 6, Appendix D, Civil P. C. Here the mort"a-ed 
property was sold, and the sale proceeds were 
apphed towards the satisfaction of the mort"a"e 
debt long before 1st January 1939. All that could be, 

done nn 1% th ® WaS ful1 ^ and completely 

t n n e - and lfc ““St be noted that S. 36, proviso (ii) 

? h ® 3 a * Mone y- ]enders A ct, speaks of satisfaction of 

nnfp d 7 f? ea ? d n ° fc t ° f the Claim - U CanQOt be dis. 

?nl^ , «n 1 i eref0re, . t * h ? t the final deCree for sa,e was 
fully and completely satisfied even if the entire! 

mortgage money was not realised. 

aS *be preliminary decree is concerned, the 
posilmn is undoubtedly different. A preliminary 
decree either directs the taking of accounts by a 
Comnussioner as to what is due to the mortgagee 
oi the Court itself declares the amount as it b fiods 

defend?' e,th ", case the| e is an order on the 

clare/S™ ‘ Pi?? the su “ thus ascertained, or de- 
nial^; « *• WUhm a certain time, failing which the 

deeme f o ;% 8 | Ven f h 6 right ‘° a e^ *°r a final 
Forms Nos i t he , mortgaged property : vide 
. No3 ' 5 , and 5 A, Appendix D, Civil P. C. The 

m?ni? ? a 7 j e ? ree , further Provides that if the 

not snffid >a S ° f the mort 8age<< property is 

due tn i‘ in full, of the amount 

clue to the plaintiff, the latter would have the liberty 

• PP y r 0L \ a P ers °nal decree provided such remedy 1> 

. open to him under the terms of tiie mort"a"e 

’ and . is . not barred by any provisio°n of 
v. as the preliminay decree directs the defendant 
o pay a certain amount of money to tbe plaintiff 
it is not certainly satisfied by sale of the mort"a«'ed' 
property, if the sale proceeds fall short of tbe decre- 
tal amount. The preliminary decree can. therefore 
P *’ 1Qla facie be reopened ; but then there is pro- 
viso (n) to S 36 which says that the Court can do 
anything which affects any decree of a Court which 
has not been satisfied by 1st January 1939. If the 
preliminary decree is re-opened, the Court will have 
to make a new decree in conformity with the nrovi 
sions of S. 34 of the Money lenders Act. and the 
decree-holder will have toapplyfor final decree a"aiu 
as laid down in S. 34 (a) (ii) of the Act. But that can 
not be done, as it would have the effect of annullin" 
the final decree already passed and the sale held 

thereunder. The preliminary decree, therefore can- 
not be re-opened. 
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The only decree that can be re-opened and scaled 
a down is the personal decree passed under O. 34, 
R. 6, Civil P. C. The personal decree however is 
only for a residuary sum and rarely carries interest 
exceeding 6 per cent, per annum. The question then 
arises, as to how it can be re-opened. For the pur- 
pose of determining whether the decree contravenes 
the provisions of els. (1) and (2) of S. 30 of the 
Act, the Court in my opinion will have to look to 
the original claim in the mortgage suit and the 
'amount allowed to the mortgagee by the preliminary 
decree. Although the preliminary decree cannot be 
amended, the Court will have to calculate the 
amount that can be allowed to the mortgagee if a 


b 


!new preliminary decree was made. From this, the 
amount realised by sale of the mortgaged properties 
should be deducted and for the balance only a 
personal decree can be passed. If the balance is 
negative, nothing would be recoverable under the 
personal decree but the mortgagor cannot claim 
refund of any amount as that would be doing some- 
thing which affects the final decree. In the present 
case the petitioner has expressly given up his claim 
under the personal decree. The result therefore is 
that the rule is made absolute. The order of the 


Court directing the re-opening of the preliminary 
and the final mortgage decrees is set aside. No order 
in respect of the personal decree is necessary as the 
petitioner has abandoned his claim under the same. 

K.S./R.K. Rule made absolute. 
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TV. J. Younie and others — Plaintiffs 

v. 

£ 

Tulsiram Jankiram and others — 

Defendants. 

Suit No. 1222 of 1910, Decided on 18th February 
1912. 

(a) Contract — Breach of — Person cannot be 
in better position by his own default. 

A party to a contract cannot be in a better posi- 
tion by reason of his own default than if he had 
fulfilled his obligations : (1912) 2 K.B. 373, Rcl.on. 

[V 381 C 2] 

Where the defendant is to pay a security deposit 
under the contract and he is to forfeit that deposit 
in case of breach, his failure to pay the security 
deposit cannot affect the question whether the 
plaintiff is entitled to recover or to forfeit the de- 
posit amount. That question can be approached in 
(/ the same way as if such deposit lmd been paid to 
and retained by the plaintiff and the defendant was 
claiming its return. [P 3S-1 C 2] 

(b) Contract Act (1872), S. 74 — Sum deposit- 
ed as security for performance of contract — 
Forfeiture of — S. 74 does not apply — If amount 
is reasonable forfeiture is justified. 

A deposit In the nature of a guarantee for per- 
formance of a contract is forfeitable upon default 
made by the depositor, and the forfeiture is justified 
if the amount is reasonable or not unreasonable and 
the provisions of S. 74 do not apply to such eases: 
Case law referred. [V 385 C 2] 

(c) Letters Patent (Calcutta), Cl. 12 — Suit 
for injunction preventing party from removing 
materials lying on land outside jurisdiction of 
Court is not suit lor land — Relief can be 
granted. 

A suit for injunction with the object of preventing 
the defendant from taking moveable property belong- 


ing to plaintiff and lying on land outside the juris- 
diction of the Court is not a Buit for land outside 
the jurisdiction and the relief can be granted. 

[P 386 C 2] 

S. Chaudhuri and F. Akbctr — for Plaintiffs. 

S. N. Bauer jee (Sr.), H. N. Sanyal and S. R. 

Das and S. B. Sinha — for Defendants 1 and 

2, respectively. 

JUDGMENT. — The first three plaintiffs are 
the receivers appointed by defendant 4 bank on 16th 
July 1938 under its powers in indentures of mort- 
gage and charge dated 7th May 1934 and 16th 
October 1935, by which Messrs. John King & Co. 

Ltd. (now in liquidation) charged their assets, in- 
cluding the Victoria Engine Works, Howrah, in 
favour of the bank. It is convenient hereafter to 
refer to plaintiffs 1, 2 and 3 as “the plaintiffs.’* No 
point arises with regard to vesting of the Engine / 
Works in the plaintiffs, nor their right and autho- 
rity to deal with and dispose of the property, build- 
ings, plant and materials thereupon or to bring the 
present suit. In September 1939 the plaintiffs 
invited tenders upon the terms contained in their 
Conditions of Tender with the Conditions of Con- 
tract attached thereto. By letters passing between 
the plaintiffs and defendants 2 dated 30th Septem- 
ber 1939 and 3rd October 1939 and by telephonic 
conversations between the plaintiffs and defendants 2 
as agents for defendant 1, a contract was made be- 
tween the plaintiffs and defendant 1. In the written 
statement of the latter the authority of defendants 2 
to act and contract as agents for defendant 1 ia 
denied. Mr. S. N. Banerjee, learned counsel for 
defendant 1 , however, stated at the outset that hia 
client admitted that throughout defendants 2 were 
agents for defendant 1, and the suit contract was * 
made by them on his client’s behalf upon the 
terms contained in the letters and abovementioned 
documents. In the plaint, it is alleged that by the 
suit contract defendant 1 agreed to pay Rs. 80,000 
to the plaintiffs and to demolish the structures and 
buildings erected upon the site of the Victoria 
Engine Works and to remove the demolished and 
other materials, which then became his property, 
the contract to be completed by 28th March 1940. 

A further sum of Rs. 10,000, as security deposit, 
was payable with the tender which was to bo for- 
feited, and all materials lying, erected or stored on 
the premises at the time of breach to be confiscated 
by the plaintiffs and to become their absolute pro- 
perty in the event of non-compliance by defendant 1 
of the Conditions of the Contract. A further term 
of the contract provided that the ownership of all h 
materials and structures should be vested in the 
plaintiffs so long as they were lying at the site and 
would only become defendant l’s property after 
removal. 

On 4th October 1939, a meeting was held between 
the representatives of the plaintiffs, defendant 1 and 
defendants 2, respectively, when it was arranged 
that in addition defendant 1 should be entitled to 
remove the several effects set out in a record of the 
meeting dated 5th October 1939, in addition to the 
materials covered by tbe contract. The price of 
Rs. 80,000 was duly paid, but the security deposit 
of Rs. 10,000 was not furnished by defendant 1. On 
3rd October 1939 tbe plaintiffs wrote to defendants 2 
asking for this sum to be deposited, when the price 
of Rs. 80,000 was remitted, thirty days after pos- 
session was taken by defendant 1, and the letter 
confirmed that defendants 2’s durwans had taken 
possession of the buildings. On 7th October 1989 
defendants 2 replied stating they were calling upon 
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their principals to furnish them with the security 
deposit. On 2nd November 1939, defendants 2 
wrote confirming they would be responsible for rea- 
lisation and payment to the plaintiffs of the security 
deposit of Rs. 10,000 in the event of the purchaser 
failing to fulfil the terms and conditions of sale. 
The letter continues that in defendants 2*s position 
as agents they had obligations to principals and 
buyers, and it was a recognised procedure that any 
amount demanded in the terms of sale by way of 
extra security deposit should be withheld by them 
as trustees until the due fulfilment of the contract. 
The plaintiffs replied on 4th November 1939 that 
they were not agreeable that defendants 2 should 
hold the security deposit and requested this to be 
forwarded immediately. Defendants 2 wrote to de- 
fendant 1 on 7th November asking for payment of 
the security deposit with the balance of the purchase 
b price by 17th November 1939, failing which, with- 
out further notice, they would proceed to effect a 
resale of the structures. On 12th January 1940 the 
plaintiffs wrote to defendants 2 complaining of the 
removal of scrap, and that unless defendant 1 com- 
pensated them for this material already removed 
and suspended his salvage operations or entered 
into some acceptable agreement for its purchase, 
they would be compelled to call upon “you*' for 
immediate payment of his deposit money. A copy 
of this letter was forwarded by defendants 2 to 
defendant 1 on 16th January. 

On 23rd January the plaintiffs wrote to defen- 
dants 2 referring to a meeting on the previous 
Saturday. They confirmed they were prepared to ac- 
cept Rs. 1200 for the purchase of the salvage rights 
of scrap material lying underground on the factory 
c site- This letter appeared to terminate a dispute 
which had arisen regarding the right of defen- 
dant 1 to remove the scrap material from the site 
of the Engine Works. On 21st March 1940 (seven 
days before the expiration of the period for comple- 
tion of the contract) defendants 2 wrote to the 
plaintiffs stating that it would not be possible to 
complete the work of clearing the site within the 
stipulated time and requesting an extension of 
three months ending June 1940. The letter conti- 
nued that in view of the fact that the work of 
demolition had proceeded regularly from the day 
possession was given to defendant 1 the writers 
trusted the plaintiffs would see their way to allow 
the extension, and should they be agreeable “we” 
will accept the responsibility in regard to the extra 
security deposit of Rs. 10,000; and would undertake 
to be responsible for realization on the plaintiffs’ 
d behalf from defendant 1 of such expenses which 
would probably be incurred by way of municipal 
taxes. 

On 6th April 1940 the plaintiffs wrote to defen- 
dants 2 that they were prepared to grant an exten- 
sion up to 31st May 1940 for completion of the 
demolition of the structures and levelling of the 
site on the terms that : No further extension would 
be asked for or granted; the extension would not 
prejudice their right to call on “you” for payment 
to the plaintiffs of Rs. 10,000 security deposit at 
any time ; materials and structures on the site after 
31st May 1940 would remain the undisputed pro- 
perty of the plaintiffs ; failure to complete by 31st 
. May 1940 would be sufficient grounds to forfeit the 
Rs. 10,000 security deposit; “your” indemnity in 
respect of the foreshore land would continue ; and 
“you” would reimburse the plaintiffs for all expen- 
ses which they might incur in consequence of the 
structures not having been removed by 28th March. 
Defendants 2 replied by letter on 8th April 1940 


that the contents of the plaintiffs’ letter were con- 
firmed. On 27th May 1940 defendants 2 wrote to ^ 
the plaintiffs asking for a further extension of time 
to the end of June 1940, to which the plaintiffs re- 
plied on 30th May that before they were prepared 
to consider any further extension, the security 
deposit of Rs. 10,000 should be forwarded. This 
request was repeated in another letter from the 
plaintiffs dated 4th June 1940. Defendants 2 wrote 
to defendant 1 giving the information received 
from the plaintiffs and asking for the security depo- 
sit to be sent to them two days later. 

On 10th June 1940, the attorneys for defendant 1 
wrote to defendants 2 that before their client made 
the original offer he was given to understand five 
months time would be allowed for demolition and 
removal, and possession of the premises would be 
afforded to defendant 1 immediately. The transac- 
tion was completed on 28th September 1939, and / 
completion was to take place by 28th March 1940. 

It was a matter of record that possession of only a 
portion of the buildings was made over on 15th 
November 1939 and the plaintiffs continued to re- 
main in occupation of a substantial portion of the 
buildings until the end of April 1940, and some 
portions still remained in their occupation, and 
their clients were entitled to have time until the 
end of September 1940 for completion of the demo- 
lition and removal of the materials. A copy of this 
letter was forwarded to the plaintiffs, and their 
solicitors wrote to defendants 2 on loth June 1940 
that the allegations in the letter of 10th June were 
not admitted and payment of the Rs. 10,000 was 
demanded to be made not later than 18th June. 

On that date the present suit was filed. The plaint 
alleges the time for completion, after the extension „ 
expired on 31st May 1940, after which date defen- ** 
dant 1 wrongfully removed materials from the site 
and intended to continue such removal, the value 
of the property so taken was Rs. 5000. The plain- 
tiffs claim, (1) an injunction (a) restraining defen- 
dant 1 from demolishing the buildings and struc- 
tures or removing materials from the site and (b) 
restraining defendant 1 from entering upon the 
site, (2) a decree against both defendants for Rupees 
10,000, (3) a decree against defendant 1 for Rupees 
oOOO or alternatively for an account of the value of 
the property removed after 1st June 1940, and a 
[ or th f amount, and (4) a decree for Rupees 
1000, the estimated additional taxes payable by the 
plaintiffs. 

. In his written statement, so far as is now mate- 
nal, defendant 1 alleges that vacant possession was t , 
not given even at the end of April 1940. The ques- 
tion of the security deposit was first raised by the 
plaintiffs in June 1940. The time to complete the 
demolition and removal had not expired by 1st 
June and would not expire before the end of Sep- 
tember 1940, and he denied he had committed any 
breach of the agreement or was not entitled to re- 
move the materials after 1st June, or the value of 
materials so removed was Rs. 5000, Further, that 
the forfeiture of Rs. 10,000 security deposit was a 
penalty, and the plaintiffs were entitled only to 
reasonable compensation, if any. In their written 
statement, defendants 2 admit they were agents for 
defendant 1 and took possession of some of the 
buildings and structures under the agreement. They 
acted solely as agents for defendant 1 and denied 
they are personally liable for the sum of Rs. 10 000 

responsible for 

this amount, they claim to be reimbursed by defen- 
dant 1. 
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n Defendants 2 have made no claim against defen- 
dant 1 by way of a suit or by third party proce- 
dure, and the reimbursement mentioned in their 
written statement does not therefore arise. On 
19th June 1940, an injunction was granted against 
defendant 1 restraining the removal of building 
and materials from the site, which injunction con- 
tinues up to date. (After referring to the oral evi- 
dence in the case, the judgment proceeded.) I come 
to consider now the claim forRs. 10,000 against both 
defendants. As against defendant 1, the claim is 
that under the contract he was to pay Rs 10,000 as 
security deposit, which was to be forfeited upon 
breach by him of a condition. Having failed to 
complete the demolition and removal by 31st May 
1940, after an extension of time from 28th March 
1940 (the date provided in the contract) there was 
a breach of the contract condition entitling the 
b plaintiffs to forfeit the security deposit. This secu- 
rity deposit was not paid, as the contract required, 
and is now recoverable by the plaintiffs. The claim 
against defendants 2 is under two agreements made 
in November 1939 and April 1940, in which they 
agreed personally to be responsible for payment of 
the security deposit and are now liable for this sum 
upon the failure of defendant 1 to complete his 
contract on the due date. 

The contract between the plaintiffs and defen- 
dant 1 was upon the terms contained in the tender 
form and the conditions of sale attached thereto 
and in the two letters dated 30th September and 3rd 
October 1939. The material terms arc as follows : 
(1) All tenders should be accompanied by a security 
deposit of Rs. 10,000. (2) Defendant 1 to carry out 
the work of demolition strictly in accordance with 
c the terms and conditions of the contract. (3) In tho 
event of non-compliance with tho conditions of the 
contract by defendant 1, the plaintiffs should have 
tho right to forfeit the security deposit and in addi- 
tion, to confiscate all materials lying, erected or 
stored on the premises at the time of the breach 
which again should become tho absolute property of 
the plaintiffs, without any claim thereto by defen- 
dant 1. (4) The ownership of all materials in tho 
buildings and structures to be demolished should 
be vested in the plaintiffs so long as such materials 
are lying on the site and to become the property of 
defendant 1 after removal from the site (5) The 
work to be completed by 28th March 1940. (G) De- 
fendant 1 to pay the plaintiffs Rs. 80,000. 

Mr. Banerji contended that term 3 shows that 
upon the making of the contract tho property in 
all structures and materials passed to defendant 1, 

(1 as it was provided that in the event of a breach by 
him the materials then upon the site should be 
confiscated and again become the property of tho 
plaintiffs. This, he argued, indicated that from tho 
making of the contract the materials belonged to 
defendant 1, otherwise they could not again become 
the plaintiffs’ property. This term, he said, is at 
variance with the provisions in term 4, which comes 
later in the contract and should be ignored as 
having no effect. In my opinion, this is not correct. 
Term 3 is subject to term 4, by which the propt-rtv 
in the materials remained in tho plaintiffs until 
removal. Term 3 makes it clear that after tho 
breach by defendant 1 ho had no right (o removo 
the materials in order to perfect his title. Reading 
these two terms together, tho contract provides that 
tho ownership or property in the materials remained 
with the plaintiffs until actually removed by d< fen- 
dent 1 and lie could not perfect his title to materials 
not removed by the specified date. 

\\ hi 1st term 1 provides that the security deposit 


should accompany the tender, the suit contract 
having been made upon the terms contained in the 0 
tender form in which this provision appears the 
sum of Rs. 10,000 was payable by defendant’ 1 to 
the plaintiffs as security deposit upon the making 
of the agreement. In para. 2 of bis written state- 
ment defendant 1 alleges that he purchased the 
structures lying on the site, and there can be no 
doubt that the suit contract was for the sale of the 
structures and materials as well as for the work of 
demolition. The property in the materials did not 
pass under the contract until the buildings were 
demolished and the materials removed. The sum 
of Rs. 10,000 was payable in addition to the con- 
tract price of Rs. 80.000, and it was expressed to 
be a security deposit. It was a guarantee that defen- 
dant 1 would carry out his part of the contract and 
as a form of earnest to show he meant business. 

The date of completion under the contraot was / 
28th March 1940, which was subsequently extended 
to 31st May 1940 It has not been contended that 
this extension affected the plaintiffs’ right of for- 
feiture, nor that time was not the essence of the 
contract. Further, it is not disputed that defendant 1 
failed to demolish and remove all the structures and 
materials by 31st May 1940. Whilst defendant 1 
did not pay the security deposit as the contract re- 
quired, his failure to do so cannot affect the ques- 
tion whether the plaintiffs are entitled to recover, 
or to forfeit the sum of Rs. 10.000. Defendant l| 
cannot bo in a better position by reason of his own 
default than if he had fulfilled his obligations : see 
(1912) 2 K.B. 373. 1 The claim by the plaintiffs for 
Rs. 10,000 and the question whether the security 
deposit is forfeitable can therefore be approached in 
the same way as if it had been paid to and retained 
by the plaintiffs and defendant 1 was claiming its ^ 
return. Defendant 1 relies upon S. 74, Contract Act, 
which provides as follows : 

“When a contract has been broken, if a sura is 
named in the contract os the amount to be paid in 
the case of such breach, or if the contract contains 
any other stipulation by way of penalty the party 
complaining of the breach is entitled, whether or 
not actual damage or loss is proved to have been 
caused thereby, to receive from the party who has 
broken the contract reasonable compensation not 
exceeding the amount so named, or, as the case 
may bo, tho penalty stipulated for.” 

The argument against the plaintiffs’ claim is that 
the sum of Rs. 10,000 is a penalty, and under S. 74 
tho plaintiffs can recover only reasonable compen- 
sation for the breach by defendant 1 to complete 
tho demolition and removal. In tho plaint no h 
damage is alleged to have been sustained and no 
claim as such is made, and as no loss has been 
proved, consequently the claim must fail. In sup- 
portof this argument, three decisions of the Judicial 
Committee were cited. In 33 C. W. N. 949,2 there 
was a contract lor the sale of a serai in Peshawar, 
which provided that tho party retracting from the 
contract should pay Rs. 10 000 ns damages. The 
purchasers were held to be in default and the sellers 
sought to recover this sum. In the judgment at 
P- 951 their Lordships of the Privy Council said 
“l'he effect of the Indian Contract Act of 1872, 

^ 74, is to disentitle the plaintiffs to recover simpli- 
city tho sum of Rs 10.000 whether as penalty or 

1. (1912) 2 K. B. 373 81 L.J.K.13. 885 : 10G L. T. 

7(53 ; 28 T.L.R, 324, Dewar v. Mintoft. 

2 (’29) iG A. I R. 1929 P.C. 179 : 117 I.C. 485 : 33 
C. W. N. 949 (P C-.), Bhai Puuna Singh v. Arjuu 
Siugh Bhajau Singh. 
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s liquidated damages. The plaintiffs must prove the 

• damages they have suffered.” 

The evidence was that Rs. 1000 was the loss 
which was treated as the sum to which the plain- 
tiffs were entitled, subject to setting off a sum of 
Rs. 500 earnest money. In (1913) A. C. 319, 3 pay- 
ment of the purchase price was to be by instalments 
in a contract for the sale of land. Upon default of 
any instalment the agreement was to be null and 
void and all payments made were to be forfeited to 
the vendor. It was pointed out that this provision 
became more and more severe as the agreement 
approached completion and the money liable to con- 
fiscation became larger. The defaulting purchaser 
was relieved from what was held to be a penalty. In 
both these two cases no sum was payable as earnest 
money or as security or guarantee for performance 
of the contract. In the first case, the sum of Rupees 

* 10,000 was payable as damages for the breach, and 
in the second case the instalment payments towards 
the purchase price became forfeitable. In 27 C.W.N. 
77 4 by cl. G of a contract the respondent was to 
accept the title to some property upon the appellant 
making out a marketable title thereto, and if the 
purchase was not completed within one month 
thereof the interest upon the part of the principal 
money secured by a mortgage and further charges 
should cease to run and the respondent should be 
deemed to be the owner of the property, subject to 
the charges and mortgage in cl. A of the contract, 
-as well as to all existing encumbrances. The appel- 
lant did not make out a marketable title and could 
not therefore enforce the provisions in cl. G. At 
p. 82 their Lordships observed that they thought 
that even if he had not been in default and the 

A provision in cl. G might be regarded as one in the 
nature of a penalty, the appellant had not made out 
any loss. In this case again, there was nothing paid 
as security deposit or as earnest or guarantee for 
the performance of the contract, which was to be 
forfeited upon the failure to make performance. 

In (1884) 27 Ch.D. 89 5 £500 was paid as deposit 
and part payment of the purchase money. The pur- 
chaser failed to complete by the contract date and 
the vendors sold to someone else. The purchaser 
sued for specific performance, which was refused, 
and for the return of his deposit. It was held that 
the deposit, being in the nature of a guarantee, was 
forfeited and should not be returned. Fry L. J. 
observed ; “It (the deposit) is not merely a part 
payment, but is then also an earnest to bind the 
bargain.” This decision was referred to with appro- 
val and applied by the Judicial Committee in 1924 

~ A.C. 980.® In 29 Mad. 118 7 it was held that neither 
S. 74, Contract Act, nor the principles of law laid 
down in decisions dealing with promises to pay 
specified sums upon a breach of contract apply to 
cases of forfeiture of deposits for breach of stipula- 
tions even when some of them are but trifling while 
others are not, and the forfeiture of a sum deposited 
as security for performance will not be interfered 

3 . (1913) 1913 A.C. 319 : 82 L.J.P.C. 77 : 108 L.T. 
306: 57 S.J. 338: 29 T.L.R. 319, Kilmer v. British 
Columbia Orchard Lands Ltd. 

4 . (’22) 9 A. I. R. 1922 P. C. 339 : 69 I. C. 163 : 27 
• C. W. N. 77 (P. C.), Banku Behari Dhur v. J. C. 

Galstaun. 

1>. (1884) 27 Ch.D. 89 : 53 L.J.Ch. 1055 : 50 L. T. 

573 : 32 W.R. 802 : 48 J.P. 773, Howe v. Smith. 
- 6 . (1924) 1924 A.C. 980 : 93 L.J.P.C. 237 : 131 L.T. 

645 : 40 T.L.R. 678, Mayson v. Clouet. 

7 . (’06) 29 Mad. 118:16 M.L.J. 37, Manian Patter 

v. Madras Railway Co. 
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with, if reasonable in amount. This decision was 
referred to with approval by a Division Bench of 
this Court in 36 Cal. 960 8 in which Rs. 20 wa3 
paid upon the making of a hire purchase agreement 
for a sewing machine, for which monthly instal- 
ments of Rs. 5 were payable until Rs. 145 had been 
paid, when the deposit of Rs. 20 would be credited 
to the hirer and the machine would become his 
property. The contract provided that if the hiring 
was terminated by the hirer and/or the machine 
returned to the owner, the hirer should not be enti- 
tled to the credit or return of any money paid by 
him. The hirer defaulted. Later, the machine was 
returned to the owners. It was held that the 
owners were entitled to forfeit the deposit of Rs. 20 
the amount not being unreasonable. 38 Mad. 178, 9 
followed the decision in 29 Mad. 118. 7 

In my opinion, the three decisions of the Judicial 
Committee cited by Mr. Banerji do not cover the f 
present case. In none of them was a deposit made 
to secure or guarantee the performance of a con- 
tract. In all the other cases to which reference has 
been made, particularly in (1884) 27 Ch.D. 89, 6 
which the Judicial Committee referred to with 
approval in 1924 A.C. 980® it was held that a de- 
posit in the nature of a guarantee for performance 
of a contract is forfeitable upon default made by the 
depositor, and in the Indian cases the forfeiture 
was held to be justified if the amount was reason- 
able or not unreasonable. In my view, these cases 
are in point and cover the present case. The sum of 
Rs. 10,000 was expressly agreed to be a payment as 
a security deposit. It was by way of guarantee and 
to show the earnestness of defendant 1 to complete 
his part of the contract. The price payable under 
the agreement was Rs. 80,000 and the subject- 
matter of the contract was considerable. Substan- 9 
tial buildings and structures upon a large site were 
to be demolished and the materials removed. The 
original time for completion was six months, later 
extended to eight months, indicating the extent of 
the subject-matter. I do not think that Rs. 10,000 
in all the circumstances was an unreasonable sum 
as security by way of guarantee for due performance 
by defendant 1 nor that the right to confiscate 
unremoved materials makes the provisions un- 
reasonable. I hold that the provisions of S. 74,, 
Contract Act, do not apply, and the plaintiffs are 
entitled to recover from defendant 1 the sum of 
Rs. 10,000 which had it been deposited as the con- 
tract required, the plaintiffs would have been enti- 
tled to forfeit for defendant l’s failure to complete 
the contract within time. 

The claim for Rs. 10,000 against defendants 2 is h 
on the ground, as stated earlier, that in November 
1939 they agreed to be responsible for the realisa- 
tion of payment of this sum if defendant 1 failed 
to fulfil the terms of his contract, and further 
under an agreement contained in two letters dated 
6th and 8th April 1940. No question arises of an 
oral contract by which the plaintiffs are entitled to 
recover against defendants 2. Learned counsel for 
the plaintiffs conceded that the only contract in 
November upon which he could rely must be ob- 
tained from letters passing between the plaintiffs 
and defendants 2 dated 2nd and 4th November. In 
the first letter defendants 2 wrote that they con- 
firm they would be responsible for realization and 

8 . (’09) 36 Cal. 960 : 4 I.C. 418, Singer Manu- 
facturing Co. v. Raja Prosad. 

9 . (’15) 2 A.I.R. 1915 Mad. 896 : 19 I.C. 462 : 38 
Mad. 178 : 24 M.L.J. 488 (F.B.), Natesa Aiyer v. 
Appavu Padayachi. 
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payment to the plaintiffs of the security deposit of 
a Rs. 10,000 in the event of the purchaser failing to 
fulfil the terms and conditions of same, and that as 
agents defendants 2 had obligations both to prin- 
cipals and buyers, and that any extra security 
deposit should be held by them as trustees. This 
was an offer which defendants 2 made to the plain- 
tiffs. The plaintiffs replied on 4th November. They 
recorded they were not agreeable that defendants 2 
should hold the security deposit and requested it to 
be forwarded to the plaintiffs immediately. The 
offer by defendants 2 was therefore not accepted. 
Consequently, there was no contract at this time 
between the plaintiffs and defendants 2 and no 
obligation fell upon the latter to pay Rs. 10,000 to 
the plaintiffs and the plaintiffs therefore had no 
right to call upon them to make such payment. 
Between November 1939 and April 1940 there is no 
b question that the plaintiffs acquired any right to 
call upon defendants 2 to pay to them Rs. 10,000 
the security deposit. On 6th April 1940, the plain- 
tiffs wrote to defendants 2 setting out the terms 
upon which the time to complete the work under 
the contract between themselves and defendant 1 
would be extended to 31st May 1940. These terms 
were accepted by defendants 2 in their letter of 8th 
April 1940, defendants 2 at that time being the 
agents for defendant 1. Para. 2 of the plaintiffs* 
letter of 6th April reads as follows : “ The exten- 
sion of time will not prejudice our right to call on 
you ‘for payment to us of the Rs. 10,000 security 
deposit at any time’.” 


<1 


This provision presupposes that at the date the 
letter was written the plaintiffs had a right to look 
to defendants 2 for payment, which existing right 
was not to be prejudiced. There was no such exist- 
ing right, as no concluded contract was made in 
November 1939 under which defendants 2 were under 
an obligation to make the payment of Rs. 10,000 
and no right had been acquired subsequently. At 
the date this letter was written, the plaintiffs were 
solely entitled to look to defendant 1 alone for pay- 
ment of this sum under the contract with him, but 
they had not a similar right which they could 
exercise against defendants 2. The words which 
I have quoted above do not, in my view, create a 
new obligation by defendants 2 to pay Rs. 10,000 
to the plaintiffs but retain the existing right en- 
forceable against detendant 1. In my opinion, and 
I hold, there was no contract either in Novomber 
1939 or in April 1940 by which defondants 2 were 
to pay Rs. 10,000 to the plaintiffs upon the failure 
by defendant 1 to carry out the terms of his 
agreement. 


The next matter for consideration is whether the 
plaintiffs are entitled to an injunction. The site of 
tho Victoria Engine Works is in Howrah, which is 
outsido tho original jurisdiction of this Court. It is 
contended therefore that an injunction cannot be 
granted, as it affects the proprietary and possessory 
title to land outsido tho jurisdiction and is therefore 
a suit for land within cl. 12 of the Letters Patent 
of 1865. The case in 54 Cal. 655™ was cited in 
support of this contention. Learned counsel for the 
plaintiffs abandoned tho claim to an injunction 
restraining defendant 1 from entering upon tho site 
and stated that his clients would restrict their 
claim to part oi the injunction sought in para. 1 of 
tho plaint, namely, to restrain defendant 1, his 
servants or agents from romoving any materials 
whatsoever from tho site. This being so, there is 


JO. (’27) I t A.l.R, 1927 Cal. 768 : 101 I. C. 721 • 
o \ Cal. Co 5, Coculdns v. Chngnnlal. 
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nothing in the pleadings raising an issue as to the 
plaintiffs’ title. Under the terms of the contract * 
when defendant 1 failed to complete the contract 
by 31st May 1940, he had no longer any right to 
remove the materials after that date, and the pro- 
perty in them remained with the plaintiffs and 
could not be acquired or passed to defendant 1, The 
claim to an injunction which is now sought is not a 
suit for land outside the jurisdiction, although the 
materials are lying on such land, the object being 
to prevent defendant 1 from taking moveable pro- 
perty belonging to the plaintiffs. The statements in 
the affidavit of Tulsiram Shaw, to which reference 
has been made, are admissions that defendant 1 
had removed materials after 31st May, whioh he 
had no right to do, and an assertion that those 
materials were his property. This justified the ap- 
plication for, and the grant of, the interim injunc- 
tion, although the injunction whioh was granted f 
was wider in its terms than that which i 3 now J 
sought. In my view, the plaintiffs are entitled to 
the relief which they now seek. No other grounds 
by way of want of jurisdiction were urged against 
the injunction being granted. 

As pointed out already, there is no evidence of 
the value of the materials removed after 31st May 
1940, nor any grounds justifying a direction for an 
account to be taken. Further, there is also no 
evidence that the sum of Rs. 1000 or any sum was 
paid or is a liability of the plaintiffs for additional 
taxes payable in consequence of the extension of the 
time for completion of the contract. There will bo 
a decree in favour of the plaintiffs against defendant 
1 for an injunction restraining him, his servants or 
agents from removing any materials belonging to 
the plaintiff from the site of the Victoria Engine 
Works, Howrah, and for tho sum of Rs. 10,000, ^ 
with interest at the rate of 6 per cent, together with 
the costs of the suit, whioh will oarry interest at the 
same rate from taxation. Defendants 2 are dis- 
missed from the suit with costs against the plain- 
tiffs, with a like order as to interest. All other 
claims fail and are dismissed, but without costs. 
Certificate for two counsel for all parties. 

K.S./R.K, Order accordingly. 

C. P. C 

(c) (’40) Ohitaley, L. P. (Cal.) Clause 12 N. 3 
Heading “Calcutta High Court.” 
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property.” 
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Kalipada Pay and another 


— Defendants — Respondents. 

Appeal No. 810 of 1939, Decided on 18th February 
1942, from appellate decree of Addl. Dist. Judge, 
2nd Court, Dacca, D /- 30th Jauuary 1939. 

(n) Hindu law — Religious endowment — Per- 
manent image of deity is not necessary. 


1 * v*> v ^ » 4 O MOV HvvC>M 

before a valid gift can bo made under Hindu h 

C17) 1 A.l.R. 1917 Cal. 292 and 37 Cal. 128 (F.I 
Pel. o q 

(b) Civil P. C. (190S), O. 21, Rr. 63, 5S 
Scope of suit under R. 63 — Claim by one 
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a beneficiaries under trust disputing alienability 
of property allowed— Scope of suit explained. 

Where one of the beneficiaries under a trust pre- 
fers a claim under O. 21, R. 58 and disputes the 
alienability of the property which was attached, the 
scope of a suit under 0. 21, R. 63 is not only to de- 
termine whether that particular claimant has any 
right or not. The suit is to establish that the pro- 
perty belongs to the judgment-debtor and is conse- 
quently saleable in execution of the decree. 

[P 388 C 2] 

(c) Hindu law — Religious endowment — Ab- 
solute debuttar held created. 

Where under a will the entire income of the pro- 
perties was to be used for religious purposes, and the 
heirs of the testator should not have a right to ap- 
propriate the residue, if any, after defraying the 
b expenses : 

Held that the testator certainly did not contem- 
plate that any surplus would be left and an absolute 
debuttar in respect of the property was created. 

[P 388 0 2] 

(d) Transfer of Property Act (1882), S. 122- 
Failure to stamp document does not affect vali- 
dity of transaction. 

Failure to stamp a document which has got to be 
stamped under the prbvisions of the Stamp Act does 
not affect the validity of the transaction embodied 
in the document; it merely renders the document 
inadmissible in evidence: (’26) 13 A.I.R. 1926 Cal. 
877, Eel. on. [p 389 C 1] 

Therefore where the deed is delivered over to the 
donee immediately after execution it would be suffi- 
cient acceptance of the transfer by the donee under 
c S. 122 and the deed becomes effectual from the very 
moment of its execution subject to its being stamped 
and registered as required by law: (’27) 14 A.I.R. 
1927 P. C. 42, Eel. on. [P 389 C 1] 

Prokash Chandra Pakrashi, Jatindra Nath 
Sanyal and Sibakali Bagchi — for Appellants. 

Dr. S. C. Basak , Jatindra Mohan Chaudhuri 
and Eabindra Mohan Chaudhuri — 

for Respondents. 

JUDGMENT. — This is an appeal on behalf of 
the plaintiffs and it arises out of a suit commenced 
by them under O. 21, R. 63, Civil P. C., following 
an adverse order in a claim case. The material facts 
may be shortly stated as follows: There were two 
money decrees obtained against the minor defen- 
dants as heirs and legal representatives of their 
father, Ashutosh Roy, on 19th June 1933— one by 
d plaintiff 1 alone and the other by all the three 
plaintiffs together. Both these decrees were put into 
execution, in Execution Cases Nos. 81 and 82 of 
1936, and the decree-holders got an order for at- 
tachment of certain properties in the hands of the 
judgment-debtors, including the properties in suit. 
Thereupon two claim petitions were filed — one on 
behalf of Idol Sarat Kali and the other by Idol Joy 
Kali, both the deities being represented by the judg- 
ment-debtors as shebaits, for release of the proper- 
ties described in Schs. 1 and 2 of the present plaint, 
on the allegation that they w r ere debutter properties 
owned and possessed by these two deities, and hence 
could not be attached and sold in execution of per- 
sonal decrees against the shebaits. Both the claims 
were allowed and the plaintiffs decree-holders there- 
upon commenced this present suit for a declaration 
that they were entitled to attach and sell these pro- 
perties in execution of their decrees. The two dei- 
ties, who were made defendants 1 and 2 in the suit, 
were represented by the judgment-debtors as she- 


v. Kalipada Roy 


Calcutta 387 


baits. The judgment-debtors were also made parties 
in their personal capacity. Both the Courts below * 
have dismissed the plaintiffs’ suit and they have 
come up on appeal to this Court. 

For the purpose of proving that the propertied in 
suit were debutter properties, the shebaits relied 
upon two documents; one was a will executed by 
Ram Kishore, a maternal ancestor of Akshoy the 
father of Ashutosh, in 1274 B.S. by which the ’pro- 
perties described in Sch. 1 to the plaint were alleged 
to have been dedicated to Idol Sarat Kali; the other 
was an arpannama created by Akshoy himself 
shortly before his death in 1323 B.S. by which a 
debutter was made in favour of deity Joy Kali in 
respect to the property described in Sch. 2 to the 
plaint. The Courts below were of opinion that both 
these documents were genuine and bona fide deeds 
and that they created a valid and absolute debutter 
in respect of both the properties. It is the propriety / 

of these findings that has been challenged before us 
in this second appeal.- 

With regard to the will of Ram Kisore, Mr. Pak- 
rashi, who appears for the appellants, hascontended 
before us that even if it was a genuine document it 
did not create either a valid or an absolute debutter. 

It is said, in the first place, that there was no deity 
by the name of Sarat Kali; it was the name of 
Goddess Durga herself who is worshipped once every 
year during the autumn months, and as there was 

no permanent image of the Goddess, who is only 
worshipped for four days in the year, no dedication 
of property to such deity was permissible or valid in 
law. It ;is argued, in the second place, that under 
the will of Ram Kishore the property was not set 
apart for the worship of Sarat Kali alone; it was to 
be used fora variety of purposes including the daily n 
worship of the household deities the performance of 
the Sradh of the ancestors, and gifts to spiritual 
preceptors and Brahmins, etc., and it cannot be 
said that the property was owned by Sarat Kali. 

The third argument is that in any view of the case 
what was created was not an absolute or complete 
debutter, but a mere charge for the expenses of 
worship of Sarat Kali and the performance of other 
religious and charitable duties. As regards the 

=r,t C ^ t f d i b ^ Aksh °^ thelear °ed advocate 

th« d ^ tha V fc fa J aS a deed of Z' ltt as defined 

n^itW^ ra ° e f ° f Pro ? ert ? Aot > a nd as it was 
neither stamped nor registered during the life-time 

of the donor there was no acceptance of the property 

by the donee prior to the death of the donor as is 

necessary under S. 122, T. P. Act. We will deal 

with these points in their proper order. So far as 

the first point is concerned, it is perfectly true that 

the deity Sarat Kali has no permanent image, it is 

the Goddess Durga that i3 worshipped by that name 

in the autumn season every year; and, as is well 

known, an earthen image of the deity is prepared 

each year and after the ceremonies, which last for 

four days, are over, it is immersed in a river. It 

cannot be said, however, that a permanent image 

of a deity is necessary before a valid gift can be 

made under Hindu law. The same question was- 

raised in 20 C.W.N. 901 1 and a Division Bench of 

this Court answered it in the following manner : 

“The absence of a permanent image has also been 
commented upon. Such an image is not absolutely 
essential for dedication to a Thakur. The Dur<'a 
Puja is a periodical festival in Bengal and clav 
images of the Thakur are built every year and 
thrown into a river after the Puja is over. We agree 

1 - ( ’ 17) 4 A - LR * 1917 Cal. 292 : 35 I.C. 127 
C.W.N. 901, Asita Mohon v. Nirode Mohon. 
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with the trial Court that Harishpur is debutter 
property.” 

This is quite in accordance with what was laid 
down in the Full Bench case in 37 Cal. 128. 2 It 
was observed by more than one learned Judge in 
that case that according to Hindu Scriptures the 
god by whatever name he is adored is ever existent 
and whether a particular image did or did not exist 
at a particular time was not at all material. ‘‘It is 
immaterial” so runs the judgment of Mookerjee J. 
‘‘that the image of the deity has not been establish- 
ed before the death of the testator oris periodically 
set up and destroyed in course of the year.” One of 
the reasons put forward by Chatterjea J. in that 
case in support of the decision of the Full Bench 
was that gifts of property for the purpose of perio- 
dical Pujas of Durga, Kali, etc., or for the celebra- 
tion of periodical festivals were from very ancient 
b times given effect to by our Courts. ‘‘If a gift in 
favour of the deity whose image has to be prepared 
and destroyed periodically” thus observed the learn- 
ed Judge, ‘‘is valid, I do not see any reason why a 
gift in favour of a deity whose image is to be pre- 
pared once and for all, except for any reason for 
reconstruction coming to pass, should be invalid.” 
The first point raised by Mr. Pakrashi must there- 
fore be overruled. 

To appreciate the second point raised by him it 
would be necessary to refer to the relevant clause in 
the will of Ram Kisore where the bequest in 
favour of Sarat Kali was made. The provision is 
contained in para. 2 of the will which reads as 
follows : 

‘‘The great Puja of the Goddess in the Autumn 
season and the celebration of Syama Puja on the 
c Malmstami day is being performed by mo since 1235 
B. S. Further, unless immovable properties having 
income commensurate with the expenses of the 
daily worship of the deities and those of Sradh, eto., 
are set apart it would be difficult for the Ejmali 
heirs to perform these rites properly. Therefore, I 
fix hereby the proporty mentioned in Sch. 2, and 
with the income of this property the aforesaid rites 
as well as the annual gifts to the families of the 
spiritual preceptor and the priest as also to pious 
Brahmins should be made.” 

It would be clear from this passage that the pro- 
perty mentioned in Sch. 2 of the will, which cor- 
responds to Sch. 1 of the present plaint, was given 
not merely for the worship of deity Sarat Kali, but 
it was to be used for several and other religious and 
charitable purposes expressly specified in the will. 
, Of course, the household gods, for whose daily wor- 
ship the debutter was created, were not mentioned 
by name, and the provision regarding gifts to pious 
Brahmins priests, and spiritual preceptors, etc., 
was also very general. The document was certainly 
not drawn up artistically, and the view put forward 
by Dr. Basak that the named deity Sarat Kali was 
to hold the property subject to the obligation of 
meeting the oxponses of the household idols and the 
Sradh of the ancestors, etc., though not altogether 
untenable, obviously implies an undue straining of 
the languago used by the testator. The document, 
however, is an ancient one and we have this further 
fact in support of Dr. Basak’s contention that for a 
period of 7() years since the execution of the docu- 
ment, the doity Sarat Kali was tho recorded owner 
of this property in tho Collectorate as also in tho 
zamindary papers. Tho plaintiffs themselves were 
co-owners in respect to this property, and to their 

2. (TO) 37 Cal. 128 : 3 I. C. 642 : 10 C.L.J. 355 : 
14 C.W.N. 18 (F.B.), Bhupati Nath v. Ram Lai. 
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knowledge the property was all along treated as 
belonging to Sarat Kali. But even if we do not 0 
accept this view, the only other conclusion that one 
can arrive at is that there was no gift of the pro- 
perty to any particulandeity in the proper sense of 
the word, but that the testator created a trust for 
certain specific religious and charitable purposes. 
The property would in that event be regarded as a 
trust property in the hands of the legal represen- 
tatives, and it would be equally incompetent to the 
plaintiffs’ decree-holders to proceed against it for 
satisfaction of a decree obtained against the heirs 
personally. 

Mr. Pakrashi argues that the claim under O. 21, 

R. 58, Civil P. C., was preferred in respeot of this 
property on behalf of deity Sarat Kali alone and the 
scope of a suit under O. 21, R. 63 is only to deter- 
mine whether that particular claimant has any 
right or not. This contention is manifestly unsound.; J 
The person who is aggrieved by an adverse order in 
a claim case files the suit under O. 21. R. 63 of the 
Code to establish the right he olaims to the pro- 
perty in suit. The right which the plaintiffs assert 
is that the property belonged to the judgment- 
debtors and was consequently saleable in execution 
of the decree obtained by them. If it is held that 
the property is trust property and does not belong to, 
the judgment-debtors personally then also the 
plaintiffs’ suit must fail. The deity Sarat Kali in 
that event would be regarded as one of the benefi- 
ciaries under the trust, and it is enough that one of 
tho beneficiaries preferred a claim under O. 21, 

R. 58 of the Code and disputed the alienability of 
tho property which was attached by the decree- 
holder. So in any view of the case the plaintiffs’' 
contention must fail. Q 

The next point raised by Mr. Pakrashi is that no v 
absolute debuttar was created by the will of Ram 
Kisore and at the most the expenses of the worship 
of the deity and the performance of other religious 
duties were made a charge upon the property. Mr. 
Pakrashi lays stress upon the fact that there were 
no words in the will signifying gift or dedication of 
the property to any of the deities, and there was no 
indication also that the entire income of the pro- 
perty was to be spent for the particular religious 
purposes. In para. 2 of the will quoted above, the 
testator has used the word “ nirdista” whioh means 
fixed or set apart, but para. 16, which is the penul- 
timate paragraph in the will, clearly says that the 
testator’s son and grandson ‘‘will as shebaits look 
after and arrange for the cultivation and settlement 
and disposal, etc., of tho properties that have been 
made a gift of for the purpose of tho performance h 
of the worship of the deities in the manner afore- 
said.” This proves that there was in fact a gift of 
the property to the deity or deities and the son and 
grandson of the testator were to hold it as mere 
Shebaits of the latter. The words “kharacher pari- 
which mean commensurate with the expenses 
used in para 2 of the will set out above indicates,: 
in our opinion, that the entire income of tho pro- 
perties is to be used for religious purposes, and the 
heirs should not have la right to appropriate the 
residue, if any, after defraying the expenses. The 
testator cortainlv did not contemplate that any sur- 
plus would be left. Our conclusion therefore is that 
the will of Ram Kisore did create an absolute de-i 
buttar in respect of the property No. 1. 

Wo now come to property No. 2 with regard to 
which there is the arpannatna executed by Akshoy 
in August 1916. It has been found as a fact by both 
the Courts below that the arpannama was a bona 
fide document and was not executed to delay or de- 
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feat the creditors of the grantor. The document was 
executed just two days before the death of Akshoy, 
and as no stamps could be procured at that time it 
was written on plain demi paper and signed by the 
donor. The document was stamped after the death 
of Akshoy under orders of the Collector of the dis- 
trict and was thereafter duly registered, the docu- 
ment being presented for registration by Ashutosh 
the son and heir of Akshoy. Mr. Pakrashi argues 
that the arpannama was neither a complete nor a 
legally valid document when it was signed by 
Akshoy without the requisite stamps being attached 
to it, and as Akshoy died before the deed was com- 
pleted there could not be an acceptance by the donee 
during the lifetime of the donor as is required under 
S. 122, T. P. Act. We do not think that we can 
accept this contention as sound. Failure to stamp 
a document which has got to be stamped under the 
provisions of the Stamp Act does not affect the 
validity of the transaction embodied in the docu- 
ment ; it merely renders the document inadmissible 
in evidence : vide the case in 53 Cal. 515. 8 

Under S. 35, Stamp Act, with the exception 
of certain specified classes of instruments, all such 
unstamped or insufficiently stamped documents may 
be admitted in evidence on payment of the requisite 
stamp and penalty prescribed therein. In this case 
the stamps payable under the Act were actually paid 
by Ashutosh after the death of the donor under 
orders of the Collector and it was a duly stamped 
document when it was presented for registration. 
No exception can be or has been taken to the vali- 
dity of the document as it now stands. The donee 
had done all he could possibly do to perfect the 
transaction, and we cannot say that the gift was 
incomplete at the time of the execution of the deed 
simply because certain fiscal requirements were not 
complied with. It is not disputed that the deed was 
delivered over to the donee immediately after.execu- 
tion and it would be sufficient acceptance of the 
transfer by the donee under S. 122, T. P. Act. The 
deed therefore became effectual from the very moment 
of its execution subject to its being stamped and 
registered as required by law: vide in this connection 
the case in 54 I. A. 89. 4 Thus, all the contentions 
raised by the appellants fail and the appeal is dis- 
missed with costs. 


K.S./R.K. 


Appeal dismissed. 


3. (’26) 13 A.I.R. 1926 Cal. 877 : 95 I.C. 483 : 53 
Cal. 515 : 43 C.L.J. 493 : 30 C.W.N. 609, Joyman 
Bewa v. Easin Sarkar. 

4. (’27) 14 A.I.R. 1927 P.C. 42 : 100 I.C. 105 : 50 
^ Mad. 193 : 54 I. A. 89 (P.C.), Kalyana Sundaram 

v. Karuppa Mooppanar. 

Hindu law — 

(a) (’40) Mulla, Page 478, Pt. (b). 

(’38) Gour, Page 739 Pt. 6. 

(c) (’40) Mulla, Page 476, Section 408. 

(’38) Gour, Page 812, Notes 1990-1991. 

C. P. c. 

(b) ( *40) Chitaley, O. 21, R. 63, N. 7. 

(’41) Mulla, Page 847 Note “Scope of suit under 
this rule.’’ 

T P Act 

(d) (’36) Mulla, Page 672, Pt. (t). 

(’34) Mitra, Page 651, N. 629. 
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B. K. Mukherjea and Blank JJ. 

Barada Charan Nandi — Judgment- 
debtor — Petitioner 

v. 

Eastern Union Bank , Ltd., Decree -holder 
and others — Judgment-debtors — 

, Opposite Party . 

Civil Rule No. 169 of 1942, Decided on 13th 
March 1942, issued in matter of application for 
setting aside order of Sub-Judge, First Court, Chit- 
tagong, D/- 29th November 1941. 

Bengal Money-lenders Act (10 of 1940), Ss. 36, 

2 (22) — Applicability of S. 36 (6) — Decree must 
be one passed in suit to which Act applies — 
Decree passed on hundi — Section does not apply. / 

To bring a case within the purview of S. 36 (6), it 
is necessary that the decree must be one passed in a 
suit to which the Act applies and which was not 
fully satisfied on the 1st day of January 1939. 
Therefore, where a decree has been passed on a 
hundi, the Act does not apply and the decree cannot 
be re-opened under S. 36 : (’41) 28 A.I.R. 1941 Cal. 
498 (S.B.), Expl. [P 390 C 1] 

Anil Kumar Das Gupta — for Petitioner. 

Naresh Chandra Banerji and Nalini Ranjan 
Bhattacharji — for Opposite Party. 

B. K. MUKHERJEA J. — This rule was obtained 
on behalf of the judgment-debtor, and it is directed 
against an order made by the Subordinate; Judge, 
First Court, Chittagong, rejecting an application of 
the petitioner for re-opening of the decree under q 

S. 36, Bengal Money-lenders Act. The facts are 
very simple. The opposite party No. 1 advanced a 
sum Rs. 5000 to the petitioner on a hundi or bill of 
exchange drawn by the latter and accepted by oppo- 
site party No. 2 and the predecessor of opposite 
party No. 3. Some payments were made by one of 
the acceptors, but there being default in payment 
of the rest, the opposite party No. 1 instituted a suit 
upon the bill of exchange and obtained a decree 
on 13th February 1932. The decree was executed 
several times and the last execution case is still 
pending. The Court below has rejected the applica- 
tion of the borrower on the ground that the money 
being advanced on the basis of a hundi which was 
a negotiable instrument other than a promissory 
note, was not a loan within the meaning of the 
Bengal Money-lenders Act, and consequently the 
provisions of the Act were not attracted to this case, h 
The Subordinate Judge further found that the loan 
was a commercial loan and on that ground too it 
was excluded from the operation of the Act. We 
may say at the outset that we are not at all satis- 
fied that the learned Subordinate Judge was right 
in holding that the loan was a commercial loan. 

The evidence adduced on the point is pure hearsay 
and is totally insufficient to support the finding. Be 
that as it may, the other finding remains, and the 
learned advocate for the petitioner frankly admits 
that the money was advanced on a hundi which is 
not a promissory note. On the face of it therefore 
the provisions of the Money-lenders Act are not 
applicable to the present case. The learned advocate 
for the petitioner says however that as on the hundi 
a decree had been passed, it is to recover a judgment 
debt and not a debt due on a hundi that the pro- 
ceedings are now pending. As the debt created by 
the hundi is now merged in the decree, the prohibi- 
tion contained in S.2(12)(e), Bengal Money-lenders 
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a Act, is no longer applicable. In support of bis con- 
tention the learned advocate has placed reliance on 
the decision of the Special Bench of this Court in 
45 C.W.N. 609.1 

In our opinion there is no substance in this con- 
tention. To bring a case within the purview of S. 36 
( 6 ), Bengal Money-lenders Act, it is necessary that 
the decree must be one passed in a suit to which 
the Act applies and which was not fully satisfied on 
the 1st day of January 1939. The expression “suit 
to which this Act applies" lids been defined in S. 2(22) 
of the Act. It must be a suit or a proceeding for the 
recovery of a loan advanced before or after the com- 
mencement of the Act and money advanced on a 
negotiable instrument which is not a promissory 
note is not a loan within the meaning of the Act at 
jail. It is argued by the learned advocate for the 
petitioner that the proceeding now pending is a pro- 
0 ceeding in execution and it is for recovery of a judg- 
ment debt and not of the debt created by the bund!; 
but in that view, no decree could be said to have 
been passed in the suit to which the Act applies and 
which can be re-opened under S. 36, Bengal Money- 
lenders Act. The case in 45 C.W.N. 6091 does not 
certainly support the contention of the petitioner. 
Here the point decided was that the Bengal Money- 
lenders Act was not ultra vires of the Provincial 
Legislature in so far as it operated on decrees made 
on promissory notes prior to the passing of the Act, 
promissory note being a matter comiDg within the 
federal List. But money advanced on a promissory 
note is a loan within the meaning of the Act and it 
was not decided in this case that what was not a 
loan at the time when the suit was instituted would 
become a loan after the decree was passed or that 
the decree itself could be deemed to be passed in 
execution proceedings which were instituted for rea- 
lisation of the judgment debt. The result therefore 
is that the rule is discharged with costs, hearing fee 
'being assessed at ono gold molnir. 

BLANK J — I agree. 

K.S./R.K. Buie discharged. 

1. (’41) 28 A. I. R. 1941 Cal. 498 : 196 I. C. 161 : 
I. L. R. (1941) 2 Cal. 107 : 73 C. L. J. 333 : 45 

C. W. N. 609 (S.B.), Harsookh Das Balkissen Das 
v. Dhirendra Nath Roy. 
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B. K. Mdkherjea and Sen JJ. 

Annada Prasad Mitra — Petitioner 

Appellant 

v. 

Sushi l Kumar Mandal — Opposite Part y 

— Ixespondent. 

Appeals Nos. 37 and 38 of 1940, Decided on 11th 
December 1941, from appellate orders of Addl. Dist. 
•Bulge, 24 Parganas, D/- 11th December 1939. 

(a) Hindu law— Religious endowment — Idol 

— Rights and position of shebait explained 

Shebait’s right to sue is analogous to that of 
guardian of infant — Managing shebait obtaining 
decree in favour of idol and dying pending exe- 
cution proceedings — Death of shebait has no 
further legal effect than death of infant’s guar- 
dian — Legal representative can continue execu- 
tion proceedings — When there is none on record 
to carry on proceedings Court may strike them 
off and revive on proper cause being shown 
f l'or JJ, A . M it kite r jea J.h 


V. SUSHIL Kumar A. I. R. 

No doubt, the right to possession and manage- - 
ment of the dedicated properties which belongs to 
the shebait carries with it the right to bring suits 
whenever necessary for the protection of the idol’s 
property : 32 Cal. 129 (P. C.), Bel. on. £P 392 C 1] 

But the shebait’s right to sue is analogous to that 
of a guardian of an infant : (’42) 29 A. I. R. 1942 
Cal. 99, Bel. on. [p 392 C 1] 

The idol of a Hindu temple is a juridical entity 
which holds and enjoys property dedicated to it in 
an ideal sense. The shebait or manager is the earthly 
representative who manifests the will of the deity 
aud represents its dealings with the outside world. 
Consequently, where the managing shebait dies 
pending proceedings in execution of a decree obtain- 
ed by him in favour of the idol, the death of the she- 
bait can have no further legal effect than the death 
of the guardian of an infant. The execution proceed- f 
ings cannot be continued unless the idol is properly 
represented. No question of substitution really 
arises, nor can an application by the new guardian 
or representative of the deity to carry on execution 
proceedings be regarded as a fresh application for 
execution. It may be that the Court is not bound to 
wait indefinitely and keep the execution proceedings 
in its file when there is none on the record to carry 
on the proceedings. In suoh oiroumstances, the 
Court can strike off the proceedings. Bpt the strik- 
ing off would not really amount to a dismissal of the 
execution case and it could be revived by the Court 
on proper cause being shown. [P 392 C 1] 

(b) Civil P. C. (1908), O. 22, Rr. 1, 12, 3 and 
4 and S. 151 — Decree-holder dying pending exe- 
cution proceedings — Proceedings do not abate 
by failure to substitute legal representative — <7 
Legal representative can continue old proceed- 
ings after substitution — Court can order substi- 
tution under S. 151. 

In view of the provisions of O. 22, R. 12, execu- 
tion proceedings do not abate by reason of the 
failure to substitute the legal representatives of the 
decree-holder. In a suit in which the right to sue 
survives the abatement of the suit is caused not by 
the death of one or other of the parties; it is occa- 
sioned by the failure of the parties to comply with 
the particular provisions of O. 22, Rr. 3 and 4. 
When thoso provisions do not apply to execution pro- 
ceedings obviously there can be no abatement for their 
breach. Consequently, where the decree- holder dies 
pending execution proceedings a fresh application is 
not necessary and the old proceedings can be conti- 
nued by the legal representatives of the decree- ; 
holder after substitution. There are no provisions 1 
in the Code which lay down a procod are for substi- 
tuting parties in execution proceedings but the Code 
is not exhaustive. Older 22 , Rr. 3 and 1 do not con- 
fer a right upon parties to get themselves substitu- 
ted, they merely provide procedure to be adopted. 
The right is inherent in the parties aud arises from 
the fact that the suit or proceeding has not abated. 
The Court therefore may iu the exercise of its in- 
herent power under S. 151 substitute parties in 
execution proceedings : (’32) 19 A. I. R. 1932 Mad. 

73 (F. B.), Bel. on; (’26) 13 A. I. R. 1926 Cal. 957, 
Not approved. [P 393 C 1 ] 

(c) Limitation Act (1908), Art. 181 — Art. 181 
applies only to applications under Civil Proce- 
dure Code — Decree-holder dying pending exe- 
cution— Application bv legal representative for 
substitution is not one under Civil Procedure 
Code but one invoking inherent powers of Court 
— Application invoking inherent powers of Court 
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under S. 151 is not one under Civil Procedure 
Code and hence is not governed by Art. 181 or 
any other Article — Court when will exercise in- 
herent power — Construction of S. 151, Civil P. C. 

Article 181 applies only to application made 
under Civil Procedure Code: (’33) 20 A. I. R. 1933 
P. C. 63, Bel. on. [P 393 C 2] 

An application by the legal representatives of a 
deceased decree-holder for substitution and conti- 
nuing the execution proceedings is not application 
under the Civil Procedure Code. The Code no where 
provides for such applications. They are proceedings 
by which the inherent jurisdiction of the Court is 
invoked. Section 151 does not deal with any appli- 
cation nor does it prescribe the procedure for any 
application; it is a clause whereby the inherent 
power which is in the Court to act ex debito justitice 
is recognized and left unfettered by the Code. This 
power is independent of the Code. An application 
invoking this power is one which is not made under 
any provisions of the Civil Procedure Code and 
therefore it is not governed by Art. 181 or any other 
Article of the Limitation Act. The Court will exer- 
cise its inherent powers if it considers that justice 
requires its exercise and if it is satisfied that there 
are no such laches on the part of the applicant, 
which would disentitle him to relief. The Limita- 
tion Act will not govern such application. [P 393 C 2] 

Panchanan Ghose and Harideb Chatter jee — 

for Appellant. 

Shyama Char an Mitra — for Respondent. 

B. K. MUKHERJEA J. — These two appeals 
are on behalf of the judgment-debtor and they arise 
out of two analogous proceedings under S. 47, Civil 
P. C., which were heard together and were disposed 
of by one and the same judgment in both the Courts 
below. The material facts are not in controversy 
and may be shortly stated as follows : There were 
two rent decrees obtained by one Naba Kishore 
Mandal as the managing shebait of certain deities 
against the appellant, Annada Prosad Mitra, one on 
31st May 1928, and the other on 23rd June 1934. 
After certain proceedings with which we are not 
concerned at present both these decrees were put 
into execution in the year 1935 and the two execu- 
tion cases were registered as Cases Nos. 109 and 110 
of 1935. In course of these proceedings, sale pro- 
clamations were duly issued directing the sales to 
be held on 10th January 1936. Before the sales 
were held, Naba Kishore died on 12th November 
1935. The matter was reported to the Court and 
the Court granted several adjournments in order 
that proper steps might be taken in the matter. As 
no steps were taken, the two execution cases were 
dismissed for default on 17th December 1935. 

It appears from the records that the shebaits of 
the deities who were fairly large in number took 
the opinion of the Government Pleader at Alipore 
as to the proper way of proceeding in the matter 
and the opinion given was to the effect that all the 
shebaits together should file a suit for settling a 
scheme for management of the debutter property 
and get a Receiver appointed in the suit, and the 
Receiver thus appointed should continue the exe- 
cution proceedings. Owing to various dissensions 
amongst the shebaits themselves there was consi- 
derable delay in instituting the suit and it was 
brought only in the year 1938. On 21st December 
1938 the present respondent was appointed a Re- 
ceiver in respect of the debutter property and on 
9th January 1939, he filed applications in the two 
execution cases for setting aside the orders of dis- 
missal for default passed in them and for leave to 


continue the proceedings on behalf of all the shebaits. e 
The trial Court allowed these applications and set 
aside the orders of dismissal for default. On appeal 
the judgment was affirmed. The judgment-debtor 
has now come up to this Court. 

Mr. Panchanan Ghose who appears in support of 
the appeal has argued before us that the Courts 
below ought to have thrown out the applications of 
the Receiver on the ground of limitation. His con- 
tention is really of a two-fold character. In the first 
place, he says that under O. 22, R. 12, Civil P. C., 
no application for substitution; can be made by the 
heirs of a deceased decree-holder. They can only 
make a fresh application for execution which must 
be governed by Art. 182, ^imitation Act. In the 
second place, it is urged that even if the application 
is for leave to continue the proceedings started by 
Naba Kishore, it is hit by Art. 181, Limitation Act, 
as it has not been made within three years from / 
the death of Naba Kishore. I have no doubt that 
there may be some force in these arguments. O. 22, 

R. 12, Civil P. C., lays down that nothing in Rr. 3, 

4 and 8 of the order would apply to proceedings in 
execution of a decree or order. 

There is divergence of judicial opinion as to the 
proper interpretation of this rule. According to one 
view as there is no provision or machinery provided 
by the Code of Civil Procedure for substitution of 
the legal representatives of a deceased decree- holder 
and as these proceedings can never abate, the heirs 
or legal representatives can only file a fresh applica- 
tion for execution. This was the view taken by the 
Madras High Court in 50 Mad. 1,1 which was 
subsequently overruled by a Full Bench decision of 
the same Court in 55 Mad. 352. 3 A somewhat 
similar view was taken by this Court in 30 C.W.N. g 
735 s where it was held by the learned Judges that 
it was neither competent nor necessary for the legal 
representatives of a decree- holder to make an ap- 
plication for substitution. B. B. Ghose J., who 
delivered the judgment observed, however, that on 
the death of the applicant for execution it was open 
to the legal representatives to apply immediately 
for carrying on the proceedings in execution of the 
decree or to apply for fresh execution under O. 21, 

R. 16, Civil P. C. In an earlier Calcutta case, 14 
C. W. N. 752, 4 the question arose at the appellate 
stage as the appellant died during the pendency of 
an appeal from an order in an execution proceeding. 

It was held that it was open to the legal representa- 
tives to apply for leave to prosecute the appeal. 

The Madras Full Bench decision referred to above, 
namely, 55 Mad. 352, 2 laid down the proposition 
that the legal representatives of a deceased decree- ^ 
holder could be substituted under S. 146 and 0.21, 

R. 16, Civil P. C., and allowed to continue the pro- 
ceeding. It was not to be treated as a fresh appli- 
cation and, consequently, was not hit by S. 48, 
Civil P. C. This view found favour with the 
Bombay High Court in 57 Bom. 616, 5 and the 

1. (’27) 14 A.I.R. 1927 Mad. 184 : 99 I. C. 627 : 

50 Mad. 1 : 51 M. L. J. 745, Palaniappa Chettiar 
v. Valliammai Achi. 

2. (’32) 19 A.I.R. 1932 Mad. 73 : 135 I. C. 561 : 

55 Mad. 352 : 62 M. L. J. 1 (F.B.), Yenkata- 
cbalam Chetti v. Ramaswamy Servai. 

3. (’26) 13 A.I.R. 1926 Cal. 957 : 96 I. C. 378 : 

30 C. \V. N. 735, Akshoy Kumar v. Surendra Lai. 

4. (’10) 14 C.W.N. 752: 3 I. C. 324: 10 C.L.J. 396, 
Manmatha Nath Mitter v. Rakhal Chandra. 

5. (’33) 20 A. I. R. 1933 Bom. 358: 145 I. C. 773: 

57 Bom. 616: 35 Bom. L. R. 769, Annacharya v. 
Narayan Pandurang. 
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Patna High Court expressed the same opinion in 
a 13 Pat. 777.® The majority of judieial decisions are 
thus in favour of the view that the deceased decree- 
holder’s legal representatives can carry on the ex- 
ecution proceedings started by the decree-holder and 
need not file a fresh application. If it is not a fresh 
application Article 182, Limitation Act, would not 
certainly be applicable. 

The question still arises whether the application 
for leave to continue the proceedings would come 
within the purview of Art. 181, Limitation Act. 
Mr. Ghose argues that such application must come 
within the residuary article: where as it is contend- 
ed on the other side that the application being not 
one contemplated by the Civil Procedure Code it is 
not one to which the provision of Art. 181, Limi- 
tation Act, is attracted. In my opinion, none of the 
questions discussed above do really arise for decision 
b in the present case. The decrees in question were 
obtained by Naba Kishore as a managing shebait of 
a certain idol. The person beneficially interested 
in the suit and in whose favour the decree was really 
obtained was the idol. It is true, as has been laid 
down in 31 I. A. 203,7 that the right to possession 
and management of the dedicated properties which 
belongs to the shebait carries with it the right to 
bring suits whenever necessary for the protection of 
the idol’s property. But the shebait’s right to sue 
is analogous to that of a guardian of an infant: vide 
45 C. W. N. 932.® The idol of a Hindu temple is a 
juridical entity which holds and enjoys property 
dedicated to it in an ideal sense. The shebait or 
manager is the earthly representative who mani- 
fests the will of the deity and represents its dealings 
with the outside world. 

In these circumstances I think that the decrees 
c in the present case were really decrees in favour of 
the idol. The death of the manager or shebait 
could have no further legal effect than the death of 
the guardian of an infant. The execution proceed- 
ings indeed could not be continued unless the idol 
was properly represented. But no question of sub- 
stitution really arises, nor can it be said that the 
application by the new guardian or representative 
uf the deity is a fresh application for execution. It 
may be that the Court is not bound to wait indefi- 
nitely and keep the execution proceedings in its 
j file when there is none on the record to carry on 
the proceedings. In such circumstances the Court 
can certainly strike off the proceedings. But the 
striking off would not really amount to a dismissal 
of the execution case and it could be revived by the 
Court on proper cause being shown. In the present 
( l case both the Courts below were satisfied that there 
wero sufficient grounds which prevented the appli- 
cant from coining up earlier and wo are not in- 
clined to interfere with the discretion exeroised by 
the Courts below. The result is that we dismiss the 
appeals; in the circumstances of the case, we direct 
each party to bear its own costs throughout. 

SEN J. — I have had the opportunity of reading 
the judgment of my learned brother where all the 
facts have Ix'on fully set out. I agree with the con- 
clusion at which my learned brother has arrived 


6. (’35) 22 A.l.R. 1935 Pat. 117: 155 I.C. 969: 13 
I at. 777, MoNaught v. Mt. Saraswati. 

7. (’05) 32 Cal. 129: 31 1. A. 203: 8 C.W.N. 809: 8 
Sar. 6118 (P. C.), dagadindra Nath v. Henmntu 
Kumuri. 

8. (’12) 29 A. 1. R. 1942 Cal. 99: 199 I. C. 486: 

U..R. (194 1) 2 Cal. 177: 74 C.L.J. 13: 45 C.W.N. 

932, Tarit Bhusan \. Is war Sridbar Sa lag ram 
►Shila. 


but for somewhat different reasons. I shall there- 
fore, state only those facts which are necessary for ** 
the purpose of explaining the points with which I 
shall deal. The managing shebait of the deity 
obtained two decrees for rent which he put into 
execution. He died pending the application and a 9 
no one appeared to continue them they were dis- 
missed for default on 17th December 1935. In 1938 
the other shebaits brought a suit for settling a 
scheme of management and got a receiver appointed. 

He has applied to the executing Court to continue 
the execution cases which had been dismissed. The 
applications were made on 9th January 1939. The 
Courts below have allowed the applications. The 
judgment-debtor has appealed. On his behalf two 
contentions have been raised which may be stated 
thus : (1) As there is no provision for the substi- 
tution of parties in execution proceedings, on the 
death of the decree-holder shebait his legal re- f 
presentatives could not continue the proceedings 
and the proceedings terminated. The decrees could 
be executed thereafter only by fresh applications 
for execution. Such applications are governed by 
Art. 182, Limitation Act and must be made within 
three years of the last execution petition and with- 
in 12 years of the decree. The present applications 
being made beyond the time prescribed by Art. 182, 
they are barred. (2) Even if it be held that the 
proceedings in execution could have been continued 
after substitution, in the present case there was no 
such substitution and the applications w4re dis- 
missed for default. An application to revive and 
continue the execution proceedings would be gov- 
erned by Art. 181, Limitation Aot, and must be 
made within three years of the death of the shebait. 
The present applications having been made beyond 
that period they are barred. ® 

I propose to examine the first contention that the 
execution proceedings must terminate on the death 
of the decree-holder pending the execution proceed- 
ings by reference to the relevant provisions of the 
Code of Civil Procedure. Order 22, R. 1, Civil P. 0., 
says that the death of a plaintiff shall not cause 
the suit to abate if the right to sue continues. 
Order 22, R. 12 says that Rr. 3, 4 and 8 of the 
order are not applicable to execution proceedings. 
The other rules must therefore apply to execution 
proceedings unless they are excluded by necessary 
implication. Now O. 22, R. 1 has not been ex- 
pressly or impliedly excluded from application to 
execution proceedings. Applying it to such proceed- 
ings, it would read thus: “The death of a decree- 
holder 6hall not cause execution proceedings to 
abate if the right to execute survives.” The execu- 
tion proceedings therefore did not abate by reason 
of the death of the deoree-holder shebait. Now can 
it be said that they have abated by reason of the 
failure to substitute the legal representatives of the 
deoree-holder ? 

I think it best to seek the answer to this question 
in the provisions of the Civil Procedure Code deal- 
ing with this matter: Order 22, R. 1 lays down the 
general principles regarding abatement, viz., that 
when the right of suit survives death will not cause 
abatement. If it stood by itself there could be no 
abatement of a suit for failure to substitute the 
legal representatives of a deceased plaintiff or defen- 
dant when the right to sue survived. The suit 
would remain pending for ever. Order 22, R. 3 and 
R. 4 were introduced to meet this difficulty. These 
rules make it obligatory on the legal representative 
to apply for substitution within a specified period 
by providing a penalty that if there is no substi- 
tution within that period the suit shall abate. 
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' a There are no other provisions in the Code which 
cause a suit to abate by reason of the failure to 
substitute the legal representatives of a deceased 
plaintiff or defendant. These rules however are 
expressly made inapplicable to execution proceed- 
ings by R. 12 of O. 22. Execution proceedings do 
not therefore abate by reason of the failure to sub- 
stitute the legal representatives of the decree* holder. 
What I would like to emphasise is this. In a suit 
in which the right to sue survives the abatement of 
the suit is caused not by the death of one or other 
of the parties, it is occasioned by the failure of the 
parties to comply with the particular provisions of 
O. 22, Rr. 3 and 4. When those provisions do not 
apply obviously there can be no abatement for their 
breach. The acceptance of the view that in execu- 
tion proceedings the death of the decree-holder 
causes the proceedings to terminate and necessitates 
b a fresh application for execution would lead to 
grave injustice as the following example will show: 
An execution petition is filed just within 12 years 
of a decree; before it is disposed of, the period of 
12 years elapses and the decree-holder dies. If the 
old application cannot be continued then the decree 
can never be executed as a fresh application would 
be barred by the 12 years’ rule. Thus, for no fault 
of the decree- holder the decree becomes incapable of 
execution. 

One must hesitate before one accepts an interpre- 
tation of law which leads to such manifest injustice. 
This aspect of the matter was considered by the 
Madras High Court in 55 Mad. 352 2 where it was 
held by the Full Bench that where the decree- holder 
died pending execution proceedings a fresh applica- 
tion was not necessary and that the old proceedings 
c could be continued by the legal representatives of 
the decree-holder after substitution. It was argued 
on behalf of the appellants that there was no provi- 
jsion in the Code for substitution in the case of 
execution proceedings and that consequently the 
Court could not substitute the legal representatives 
of a deceased decree-holder. My attention was drawn 
to the fact that Rr. 3 and 4 were the only rules 
which dealt with substitution and it was contended 
these rules not being applicable to execution proceed- 
ings there could be no substitution. It is quite true 
that there are no provisions in the Code which lay 
down a procedure for substituting parties in execu- 
tion proceedings. The Code however is not exhaus- 
tive and the inherent powers of the Court to make 
such orders as may be necessary for the ends of 
justice have been preserved by S. 151, Civil P. C. 
O. 22, Rr. 3 and 4 do not confer a right upon parties 
d to get themselves substituted, they merely provide 
the procedure to be adopted. The right is inherent 
in the parties and it arises from the fact that the 
suit or proceeding has not abated. The Court there- 
fore may in the exercise of its inherent powers 
substitute parties in execution proceedings. Reliance 
was placed by learned advocate for the appellant on 
the case in 30 C.W.N. 735 3 where B. B. Ghosh and 
Panton JJ. made the following observations at 
page 737 : 

“Order 22, R. 12, Civil P. C., provides that R. 3 
which refers to substitution of legal representatives 
of a deceased plaintiff does not apply to proceedings 
in execution of a decree. On the death of the appli- 
cant for execution it was open to the legal represen- 
tatives of the deceased decree-holder to apply 
immediately for carrying on the proceedings in 
execution of the decree or to apply for fresh execu- 
tion under O. 21, R. 16, Civil P. C. It was not 
necessary for them nor was it competent to make 
an application for substitution.” 


The remarks are ‘obiter dicta* and with great 
respect I am unable to accept the view therein 6 
expressed. The learned Judges say that the legal 
representatives of the deceased decree-holder could 
apply for carrying on the proceedings. It seems to 
me that the right to continue or carry on proceed- 
ings presupposes a right to be substituted and an 
application : ‘to carry on’ proceedings includes in 
itself an application for substitution. I consider that 
the correct view was laid down by the Full Bench 
of the Madras High Court in the case mentioned 
above. This disposes of the first point raised. The 
second point that applications for reviving the pro- 
ceedings dismissed for default are barred by limita- 
tion by reason of Art. 181, Limitation Act, does not 
appear to me to be sound, Article 181 applies only 
to application made under the Code: see 60 I.A. 139 
at p. 20. The applications for setting aside the 
orders of dismissal and for continuing the execution / 
proceedings are not applications under the Code of 
Civil Procedure. The Code nowhere provides for 
such applications. They are proceedings by which 
the inherent jurisdiction of the Court is invoked. It 
was argued that they were applications under S. 151 
of the Code and therefore governed by Art. 181, 
Limitation Act. In my opinion, this view has arisen 
owmg to the loose language which is sometimes 
employed in describing application as being under 
one section or another. Section 151 does not deal 
with any application nor does it prescribe the pro- 
cedure for any application ; it is a clause whereby 
the inherent power which is in the Court to act ex 
debxto justitice, is recognized and left unfettered by 
the Code. This power is independent of the Code. 

An application invoking this power is one which is 
not made under any provisions of the Code and 
therefore it is not governed by Art. 181 or any other g ' 
Article of the Limitation Act. The Court will exer- 
cise its inherent powers if it considers that justice 
requires its exercise and if it is satisfied that there 
are no such laches on the part of the applicant 
which would disentitle him to relief. The Limita- 
tion Act will not govern such application. The only 
question which has to be considered then is whether 
there has been such delay as would justify the 
Court in refusing relief upon the principle vigilan- 
tibus non dormientibus leges adjuvant. Upon the 
facts disclosed in this case I am satisfied that there 
has really been no such culpable delay and I consi- 
der that the Courts below acted rightly in reviving 
the proceedings and in allowing the receiver to con- 
tinue them. For these reasons I agree in the order 
that has been made. 

G.N./R.K. Appeals dismissed. * 

9. (’33) 20 A. I. R. 1933 P. C. 63 : 142 I. C. 7 : 54 
All. 1067 : 60 I. A. 13 (P. C.), Hansraj Gupta v. 
Official Liquidators of the Dehra Dun Mussoorie 
Electric Tramway Co. Ltd. 

Hindu law — 

(a) (’40) Mulla, Page 479 Pt. (j); Page 480 (m) and 
Section 414. 

(’38) Gour, Page 806 N. 1978 and Page 874 S 282 
and Page 875 N. 2131. 

C. P. C 

(b) (’40) Chitaley, O. 22, R. 12 N 1 Pt. 7 and S. 151 
N. 2 Pt. 53. 

(’41) Mulla, Page 774 N. “Transfer pending exe- 
cution’’; Page 950 Note “Execution proceedings”- 
Page 951, Illustration (2) and Pages 477-478 Note 
“Inherent powers of Court.” 
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(’41) Mulla, Page 475 Note “Inherent powers of 
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Mohamad Akram and 
Pal JJ. 

Sm. Annapurna Dasi iv/o U pendra Nath 
Basu and others — Appellants 
h v. 

Sarat Chandra Bliattacharjee and others 

— Bespondents. 

Appeals Nos. 1192 and 1260 of 1938, Deoided on 
9th December 1941, from appellate decrees of Dist. 
Judge, Ilooghly, D/- 17th March 1938. 

(a) Specific Relief Act (1877), S. 42 — Parti- 
tion suit — Receiver appointed — Mortgage by 
receiver with Court’s permission — Mortgagee 
obtaining decree against receiver and putting 
same into execution — Suit by owners of pro- 
perty against mortgagee and receiver for decla- 
ration that mortgage decree did not bind them 
or estate in charge of receiver — Subsequently 
on application of plaintiffs Court impleading 
purchaser at sale in execution of mortgage 
c decree without saying anything about plaintiffs’ 
prayer for possession — Plaintiffs’ failure to ask 
for further relief by way of permanent injunc- 
tion at time of institution of suit restraining 
mortgagee decree-holder from proceeding with 
execution of his decree did not render suit in- 
competent under S. 42 — Nor did their failure to 
press for further relief for possession at time of 
impleading auction-purchaser render suit in- 
competent under S. 42 — Nor was there any 
omission on plaintiffs’ part to pray for any 
available relief. 

The receiver appointed in a suit by the widow 
for partition of the estate left by her husband raised 
a loan with the permission of the Court by mort- 
gaging certain property. The mortgagee obtained a 
decree against the Receiver on his mortgage. Sub- 
J sequently the widow and the other owners of the 
estate instituted a suit against the mortgagee defen- 
dant 1 and the receiver defendant 2 for a declara- 
tion that the inortgago and the mortgage decree 
were not binding on tho plaintiffs and the estate in 
respect of which the receiver was appointed. Exe- 
cution of tho mortgage dccreo had started before 
the institution of tho declaratory suit by the plain- 
tiffs. The plaintiffs did not make any prayer for 
permanent injunction restraining the decree- holder 
from executing his decree. Their attempt to obtain 
a temporary injunction to that effect pending the 
disposal of the suit was unsuccessful and the mort- 
gaged property was sold in execution of tho decree 
and was purchased by K who was duly put in pos- 
session. Thereafter, the plaintiffs made an applica- 
tion loi amendment id their plaint by adding K as 
defendant 3 and also adding a prayer for possession 
of the property. The Court granted their prayer for 
amendment by adding K as defendant 3 but with- 
out saying anythin*’ about the other prayer. Tho 


« 

plaintiffs too did not press that prayer any further. 

It was contended that the Buit as framed was not 
maintainable, being hit by the provisions of S. 42 
firstly, inasmuch as even on the date when the suit 
was originally instituted the plaintiffs were able to 
seek further relief in the shape of a permanent in- 
junction restraining the defendant decree-holder 
from proceeding with the execution of his decree 
but omitted to do so and secondly, inasmuoh as after 
the addition of defendant 3 as party defendants 
the plaintiffs should have sought further relief by 
claiming recovery of possession : 

Held that the mortgage decree sought to be 
assailed in the suit was not obtained against the 
plaintiffs and consequently they were not bound to 
pray for an injunction. ' [P 398 C 2] 

Held further that the second ground was not 
available to defendant 1, at all. The suit as origi- j 
nally framed against him had not the alleged defect. 

The disturbance of possession, if any, took place 
subsequent to the institution of the suit and if the 
original relief claimed became by reason of any sub- 
sequent change of circumstances, inappropriate, it 
was open to the Court to take notice of such events 
as had happened since the institution of the suit 
and to mould its decree according to the circum- 
stances as they stood at the time the decree was 
made : 6 C. L. J. 102; (’15) 2 A.I.R. 1915 Cal. 103; 
(’21) 8 A.I.R. 1921 Cal. 792 and (’17) 4 A.I.R. 1917 
Cal. 716, Bel. on. [P 398 C 2; P 399 C 1] 

The Court therefore ought to have allowed the 
prayer for possession and the suit of the plaintiffs’ 
could not be thrown out on the second ground and 
if necessary, the Court would have allowed them to 
amend the plaint even at the stage of seoond appeal g 
by introducing the praver for possession. 

[P 399 C 1] 

Held also that the auction purchaser K took 
possession not from the plaintiffs but from the 
receiver. The property was at that time in the 
custody of the Court and was in the possession of 
the receiver. The plaintiffs were not entitled to 
present possession on that date and consequently 
relief in the shape of recovery of possession was not 
open to them. At the time the auction purchaser 
was added as defendant 8 the estate was in the 
custody of tho Court and the receiver gave up the 
estate only subsequently. This faot made the relief 
by way of recovery of possession unavailable to the 
plaintiffs at the time when K was made a party. 
Consequently there was no omission on their part 
to prnv for any available relief: (’3S) 25 A.I.R. 1938 
P. C. 73, Bel. on. [P 399 C 1] fL 

(b) Civil P. C. (1908), S. 100 — Question of 
fraud and collusion — First appellate Court rely- 
ing on circumstances forming evidence in case 
— Finding of first appellate Court cannot be 
interfered with in second appeal. 

Where on tho question of fraud and collusion the 
circumstances relied on by tho first appellate Court 
are also evidence in the easo and the final Court of 
fact has relied on that evidence and come to its 
own conclusion based on the same, the second ap- 
pellate Court cannot interfere with that finding. It 
is not for the second appellate Court to say whether 
the final Court of fact has attached auy undue 
weight to tho circumstances which are evidence in 
tho case. [P 399 C 1, 2] 

(c) Civil P. C. (1908), O. 40, R. 1 — Order 
sanctioning loan at simple interest held could 
not be construed to include sanction to com- 
pound interest. 
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■a The receiver in his application for permission to 
raise a loan mentioned the rate of interest of the 
proposed loan as 18 per cent, per annum. The Court 
granted permission but pointed out that the interest 
was rather too high and directed that an attempt 
should be made to have a loan at a lower rate of 
interest. On this permission the receiver took a 
loan, the interest stipulated for being compound 
interest at 18 per cent, per annum with six monthly 
rests and reported the loan to the Court stating 
that interest at a rate lower than 18 per cent, per 
annum could not be had. In the report, however 
he did not mention that the loan taken by him was 
to bear compound interest : 

Held that the order sanctioning the loan could 
not be construed to include a sanction to the com- 
pound interest and therefore the estate was not 
k liable for the compound interest. [P 399 C 2] 

(d) Civil P. C. (1908), S. 80 — Partition suit 

Receiver appointed — Mortgage by receiver with 
Court’s permission — Mortgagee obtaining de- 
cree against receiver — Suit by parties to parti- 
tion suit against mortgagee and receiver for 
declaration that mortgage and mortgage decree 

were not binding on them and estate As no 

relief was sought for against receiver notice 
under S. 80 held not necessary. 

The receiver in a partition suit raised a loan 
with the Court’s permission by mortgage of certain 
property. After the mortgagee obtained a decree 
against the receiver on his mortgage, the parties to 
the partition suit brought a suit against the receiver 
and the mortgagee for a declaration that the mort- 
gage and the mortgage decree were not binding on 
c them or the estate : 

Held that as no relief was sought for in the suit 
against the receiver notice under S. 80 was not 
necessary. [P 399 c 2 j 

(e) Civil P. C. (1908), O. 40, R. 1 — Partition 
suit — Court appointing receiver — Suit referred 
to arbitration — According to award receiver to 
be discharged and another person appointed as 
common manager — Decree passed in terms of 
award — In spite of order of discharge in award 
and decree and formal order of Court in 1917 • 
receiver continuing to act as such and con- 
tinuing to manage estate till 1931— Custody of 
Court and receivership held in circumstances 
of case and on construction of award continued 
till 1931 Permission by Court to receiver to 
raise loan in 1921 held valid. 

d The parties to the partition suit referred their 
dispute to arbitration. According to the award the 
acting receiver appointed by the Court was to be 
discharged and another person appointed as common 
manager. The award vested the common manager 
with all the powers of a receiver appointed by the 
Court and directed that he was to be governed by 
all the provisions laid down in tbe Civil Procedure 
Code applicable to receivers. A decree was passed in 
terms of the award. But in spite of the order of 
discharge in the award and in the decree and the 
formal order of the Court dated 21st December 
1917 discharging the receiver, the receiver continued 
in possession for 14 years up to 1931 with the 
knowledge and consent of the parties and managed 
the estate and the Court all along functioned as if 
the estate was still in its custody by virtue of the 
order appointing the receiver. Both the order of dis- 
charge in the award and the order of the Court 
dated 21st December 1917 were understood by the 
parties including the receiver and Court as mere 
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conditional orders. No final order of the Court 
terminating the functions of the receiver was made e 
and the parties also never attempted to get the 

order^ 7 °* ^ Court term *aated by such final 

Held that the estate continued to be in the custody 

?Ui he ?° U f£ an< ? the receivership also continued till 
1931. In the circumstances of the case the Court 
did not cease to have jurisdiction over the estate 
and it acted within its competence when it per ! 
nutted the receiver to raise the loan in 1921 The 
terms of appointment of the common manager given 
in the award indicated that the parties contemplated 
thereby the continuation of the Court’s custody 
though the person through whom the Court will 
continue in custody of the estate was to change from 

he then receiver to the common manager named in 
award. [p 399 Q ^ 

(0 Civil P. c. (1908), O. 34, R. 1 and O. 40 f 
K. 1 — . Receiver appointed under O. 40. R. 1_ 
Property does not vest in receiver — Mortgage 
by receiver with Court’s permission is binding 
on real owners-Action on mortgage— Receiver 

J?cht b of P r r °d Per p f. rty — But owners interested in 
right of redemption are also necessary parties 

Wnd ?i nCd WhhOUt J oinin * the ™ cannot 

bind them— Assuming receiver as representing 

true owners - Fraud and collusion between 

receiver and mortgagee-Receiver would cease 

to represent owners. 

The property does not vest in the receiver an 
pointed under O 40 It. 1. The property is only' fn 
the custody of the Court and the receiver simply 
manages the estate as an officer of that Court No 
doubt when he mortgages the property with the 
sanction of the Court he must be taken to have g 

t r ff^ e °. ted , * he owners of ^e property. But that is 
the effect of the express sanction given by the Court. 

The mortgage by the receiver, in these circum- 

stances wdl no doubt be binding on the real owner. 

But in an action in enforcement of the mortgage the 

leceiver cannot be said to continue to represent the 

owners as a result of the Court’s sanctioning the 

loan under the morgtage especially when there°is no 

express order of the Court appointing the receiver 

aliowing the receiver to represent the true owners 

Wb tl p vp? 6 SUlt: w S \ he P roperty is in custodia 
legi* the receiver might be a proper party to the 

mortgage suit but the real owners who had interest 

in the right of redemption are also the necessarv 

parties and a decree passed without joining them 

cannot bind them. Even assuming that the receiver 

would normally represent the owners in a suit of 7, 

this character as soon as he is found to have been 

in collusion with the mortgagee he would cease to 

lepresent the interest of the owners and the decree 

passed against him would not bind the real owners • 

34 Cal. 305, Ref. [P 400 C 1, 2; P 401 C 1] 

(g> Civil P. C. (1908), O. 40, R. 1 _ Partition 
suit — Receiver appointed — Receiver with 
Court s permission raising loan by mortgage of 
property— Defence of collusion between receiver 
and mortgagee though not open to receiver is 
available to owners of property. 

Where the receiver in a partition suit raises a 
loan with Court s permission on a mortgage of the 
properties in respect of which he has been appointed 
a receiver, the defence of fraud and collusion between 
the receiver and mortgagee may not be open to the 
receiver but is available to the owners of the nro- 

p er p y vn 7 ^ 1 ' 291 (P ' G ) a r d ( ’ 36) 23 A I E - I 936 
I • C. 70, Rel. on. [p 400 C 2; P 401 C 1] 
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(h) Civil P. C. (1908), O. 40, R. 1 — Receiver 
appointed under O. 40, R. 1 — Mortgage by 
receiver with Court’s sanction — Action on 
mortgage — Whether Court can make order 
directing receiver to represent fully right of 
redemption (Qucere). 

In an action on a mortgage executed with the 
Court’s sanction by the receiver appointed under 
O. 40, R. 1 whether it is within the competence of 
the Court to make an order sanctioning the suit 
against the receiver alone and directing him to 
represent fully the right of redemption. [P 400 C 2] 

(i) Transfer of Property Act (1882), S. 52 — 
Doctrine of lis pendens does not extend so as to 
affect proceedings in earlier instituted suits. 

The doctrine of lis pendens does not extend so as 
to affect the proceedings in earlier instituted suits. 
b If earlier proceedings are affected or rendered in- 
effective by subsequent proceedings the reason must 
be not lis pendens but something else : (’32) 19 
A.I.R. 1932 Mad. 566 and 32 Cal. 891, JRel. on. 

[P 401 C 1] 

Consequently, a sale in execution of a mortgage 
decree pending a subsequent suit challenging the 
validity of that decree is not hit by the doctrine of 
lis pendens. [P 401 C 1] 

Dr. Naresh Chandra Sen Gupta , Eirendra 
Chandra Ghose and Tapendra Chandra Ghose 
(in 1192); Gopenara Nath Das and Sachindra 
Chandra Das Gupta (in 1260) — for Appel- 
lants. 

Gopendra Nath Das and Sachxndra Chandra 
Das Gupta ; Atul Chandra Gupta and Kali 
Pada Chakravarti ; Dr. Naresh Chandra Seti 
c Gupta and Eirendra Chaxidra Ghose and 
Atul Chandra Gupta and Kali Pada Chakra - 
varti — for Respondents 1, 3, 1 to 5, and 7 
respectively. 

PAL J. — These two appeals arise out of the same 
suit. The Appeal No. 1192 of 1938 is by the plain- 
tiffs and the other one is by defendant 1. The suit 
is for a declaration that a certain mortgage by an 
alleged receiver and the decree obtained in enforce- 
ment of that mortgage against that receiver are not 
binding on the parties. The relevant facts giving 
rise to this litigation are the following: Plaintiff 1, 
Annapurna Dasi, instituted suit in 1916 which has 
been characterised as an administration suit by the 
Courts below but which the plaintiffs-appellants 
characterise as a partition suit. This was title Suit 
No. 10 of 1916. In this suit the present plaintiff 1, 
d Annapurna Dassi, was the sole plaintiff and plain- 
tiffs 2, 3, 4 and 5 were defendants 1, 2, 3 and 4 res- 
pectively. In this suit defendant 2 of the present 
suit was appointed receiver on 14th July 1917 under 
O. 40, R. 1, Civil P. C. That suit was ultimately 
referred to arbitration on 17th July 1917. The 
arbitrator based his award on the consent of the 
parties and pronounced the same on 30th November 
1917. According to this award the receiver was to 
bo discharged and one Mr. Gunendra Chandra 
Ghose, a common relation of the parties, was ap- 
pointed common manager of the estates. On llth 
December 1917, the Court accepted this award and 
decreed the suit in terms of the same. The portion 
of the award relevant for our present purposes and 
relating to the discharge of the receiver ran as fol- 
lows : 

“1 also direct with like consent as aforesaid that 
the present receiver appointed by the Court be dis- 
charged from further acting as such after making 
suitable provision for immediate payment of Gov- 
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ernment revenue and superior ^landlord’s rent and 
other pressing debts of the estate and make over all 
cash balances, books, documents appertaining to the 
estate to the common manager and file his accounts 
in usual course.” 

In order to see the real nature of the dispute in- 
volved in that suit and the manner in which that 
dispute was settled a portion of the award may be 
quoted here. The arbitrator stated in his award : 

‘‘All the parties are related to me. They are in- 
experienced and uneducated and are physically and 
intellectually incapable to look after and manage 
or take intelligent interest of their respective right, 
title and interest. The defendants are sons of 
Upendra Nath Bose the well-known zamindar of 
Panisheshala, who died leaving a will. They lost 
their father at a tender age and were then infants. 
After attaining majority defendant 1, Gobordhan 
Behari Bose took up the management, he is a self- f 
sufficient youth who dressed up his little with the 
attitude of much. His management as executor of 
the last will of his father brought about disastrous 
results followed by sale of valuable landed properties 
and limitation of several joint debts due to the 
estate. I, therefore, declare with the consent of all 
parties that the said defendant Gobordhan Behari 
Bose be and he is hereby discharged from further 
acting as executor and that he is hereby directed to 
render a true and faithful account of his dealings 
with the estate of his father in the plaint in this 
suit mentioned. For the benefit of all parties con- 
cerned and with such like consent as aforesaid I do 
hereby declare that Gunendra Chandra Ghose a 
near relation of the parties of No. 142, Baranashi 
Ghosh’s Street, Calcutta, be and he is hereby ap- 
pointed with the consent of all parties as the com- g 
mon manager of the estate and effects left by the 
said Upendra Nath Bose to act as such without re- 
muneration with the help and co-operation of all 
parties especially of defendant 1 Gobordhan Behari 
Bose for the purpose of looking after and managing 
the estate and especially for realizing outstanding 
assets and payment of all just and subsisting debts. 
I find, declare, and award with like con- 
sent as aforesaid that the plaintiff as the sole heiress 
of her deceased son Sailaraj Bose who died intestate 
and unmarried after the death of his father, be and 
she is hereby entitled to one-fifth part or share of 
and in the estate and effects, moveable as well as 
immovable, left by her deceased husband Upendra 
Nath Bose in severalty and absolutely. I do also 
find, declare and award with like consent as afore- 
said that the said plaintiff is also entitled to the 
bequest of Rs. 15 per month made to her iu and by ** 
the last will and testament of her said deceased 


husband I also do find, declare, award 

with like consent as aforesaid that such of the said 
defendants is entitled to one-fifth part or 


share of and in the estate and effects, moveable and 
immovable left by the said Upendra Nath Bose 

deceased, in severalty and absolutely ” 

The award then vested the common manager with 
all the powers of a receiver appointed by Court and 
directed that ‘‘he is to be governed by all the provi- 
sions laid down in the Civil Procedure Code applic- 
able to Receiver.” The common manager named in 
the award expressed his consent in writing. The 
actual drawing up of the decree was delayed as the 
Court at first demanded a non-judicial stamp from 
the parties, the suit being for partition. Ultimately 
on 20th December 1917 the Court directed: ‘‘It ap- 
pears from the award that the arbitrator did not 
make any partition of the lands in suit between the 
parties. So no non-judicial stamp for the purpose of 
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A drawing the decree is required. Let usual decree be 
a drawn up.” 

On 21st December 1917 the Court made the fol- 
lowing order : 

The receiver will be discharged according to the 
arbitrator’s award on his payment of all rents and 
revenue due in respect of the properties in his pos- 
session and all pressing debts and on his submission 
of proper accounts.” 

The receiver, defendant 2, however, continued in 
possession for the next fourteen years with the full 
knowledge of the parties and the Court all along 
functioned in respect of the estate as if the same 
was in its custody. through that receiver. The powers 
that were conferred upon the receiver by his appoint- 
ment dated 14th July 1917 were in terms of the 
provisions of O. 40, R. 1 (d), Civil P. C., and ran as 
follows : 

b “He shall have all such powers, as to bringing 
and defending suits and for the realization, manage- 
ment, protection, preservation of the property, the 
collection of the rents and profits thereof, the appli- 
cation and disposal of such rents and profits, as the 
owners themselves have, and in all important 
matters he shall take the instructions of the Court 
{'vide Ex. T, order sheet in title Suit No. 10 of 
1916, order No. 58).” 

On 4th May 1921 the receiver asked for permis- 
sion of the Court to raise a loan of Rs. 3000 on 
mortgage of some property belonging to the estate 
to pay off the rent decree against the estate and the 
putni rent. The receiver in his application for per- 
mission mentioned the rate of interest of the pro- 
posed loan as 18 per cent, per annum. The Court 
granted permission but pointed out that the interest 
t was rather too high and directed that an attempt 
should be made to have a loan at a lower rate of 
interest. On this permission the receiver took the 
loan of Rs. 3000 from defendant 1, the interest 
stipulated for being compound interest at 18 per cent, 
per annum with six monthly rests. On 10th May 
1921 he reported the loan to the Court, stating that 
interest at a rate lower than 18 per cent, per annum 
could not be had. In this report, however, he did 
not mention that the loan taken by him was to bear 
compound interest. Defendant 1 instituted his suit 
for enforcement of this mortgage in November 1929, 
making the receiver alone the party defendant. 
Before instituting this suit defendant 1 applied to 
the Court for leave to sue the receiver and the Court 
by Its order dated 29th June 1929 permitted him 
‘‘to sue the reoeiver Nagendra Nath Bose.” The 
owners (the present plaintiffs) applied to be made 
d parties to this suit on 25th January 1930 but their 
application was resisted by the mortgagee and was 
rejected by the Court. On the same day the receiver 
made an application for adjournment of the suit. 
That application was also rejected and an ex parte 
mortgage decree was made for Rs. 13000. The pre- 
sent suit was, thereupon, instituted by the present 
plaintiffs on 9th May 1930 making the mortgagee 
decree-holder defendant 1 and the receiver defen- 
dant 2. 

In the original plaint the relief claimed was only 
a declaration that the mortgage and the mortgage 
decree were not binding on the plaintiffs and on the 
estate left by Upendra Nath Bose. It transpires on 
evidence that execution of the aforesaid mortgage 
decree had already been started before the institu- 
tion of the present suit. The plaintiffs did not make 
any prayer for permanent injunction restraining the 
decree-holder from executing his decree. But they 
made an attempt to have a temporary injunction res- 
training defendant 1 from executing the decree 


pending the disposal of the present suit. The plain- 
tiffs were unsuccessful in this attempt and the e 
mortgaged property was sold in execution of the 
decree on 18th November 1930 and it was purchased 
for Rs. 12000 odd by Kshetra Mohan Pal who is now 
defendant 3 in the suit. The purchaser took delivery 
of possession of the property on 15th March 1931. 
Thereafter, on 26th March 1931, the plaintiffs made 
an application for amendment of their plaint by 
adding Kshetra Mohan Pal as defendant 3 and also 
adding a prayer for possession of the property. The 
Court dealt with this application for amendment by 
its order No. 29 dated 1st April 1931 and granted 
their prayer for amendment by adding the purchaser 
as defendant 3 but without saying anything about 
the other prayer. The plaintiffs do not seem to have 
pressed that other prayer of theirs any further. 
There was an episode relating to the amount of 
court-fees payable on the plaint, but that is not re- f 
levant for our present purposes. In their plaint the J 
plaintiffs based the reliefs claimed on the following 
grounds : 

(1) That after the decree in the partition suit 
dated 14th December 1917 discharging the receiver 
and after the order dated 21st December 1917 dis- 
charging the receiver pursuant to the decree there 
was no receiver of the estate. The Court ceased to 
have any custody over the estate. Consequently, the 
permission dated 4th May 1921 granted by the 
Court for the loan and the loan taken by the alleged 
receiver on that permission were ultra vires and not 
binding on the estate. 

(2) That even assuming that the Court had juris- 
diction to grant permission to take loan and that 
the receiver functioned as receiver the loan taken 
and the mortgage given were in excess of the terms 
of the permission inasmuch as the Court never 0 
sanctioned compound interest at 18 per cent, per 
annum with six monthly rests : (a) consequently 
the loan and the mortgage are not binding on the 
estate : (b) at least that portion of the loan which 

is in excess of the terms of the sanction is not bind- 
ing on the plaintiffs. 

(3) That the loan and the mortgage was the 
result of fraud and collusion between the defendants 
1 and 2, the mortgagee and the receiver, and, con- 
sequently, was not binding on the estate. 

(4) That the suit in enforcement of the mortgage 
was only against the alleged receiver and that 
though the plaintiffs applied for being made parties 
to that suit twice their applications were resisted 
by the mortgagee and were rejected on 18th Sep- 
tember 1929 and 25th January 1930. 

(5) That the loan was not for the benefit of the ; 

estate. "• 

The Court of first instance overruled all these 
contentions of the plaintiffs and held — (1) that as a 
matter of fact the Court did not give up the custody 
of the property and that the receiver continued to 
function as such till 4th February 1931 when the 
receiver by a petition gave up possession of the pro- 
perty ; (2) that the loan was taken for the necessity 
of the estate ; that money was needed for payment 
of astam dues to save putni mahals and to make 
deposit to set aside some rent execution sales, and 
that there was evidence to establish that the money 
realised by loan was actually applied to those pur- 
poses ; that one of the plaintiffs, Gobordhan Babu, 

accompanied the receiver while the latter approached 

defendant 1, for the loan and that there was real 
pressure on the estate and the loan was a necessity 
there was nothing to show any fraud or collusion 
on the part of the mortgagee; (3) that as the Court’s 
order sanctioning the loan did not prohibit com- 
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pound interest, stipulation for compound interest was 
a not in excess of the terms of the sanction. In this 
view the Court of first instance dismissed the suit. 

On appeal by the plaintiffs the learned District 
Judge modified this decree. He affirmed the finding 
that the receiver in fact remained in possession of 
the estate as such receiver with the knowledge and 
consent of the parties and while taking the loan he 
functioned as receiver. The learned District Judge, 
however, found that the compound interest was 
never sanctioned by the Court and that the stipu- 
lation -about compound interest was entered frau- 
dulently and collusively in the bond, that this 
stipulation was the result of collusion between the 
receiver and the mortgagee, and that the decree so 
far as it allowed the compound interest was also 
obtained collusively. He, therefore, held that the 
estate would not be liable for the compound interest 
b and would only be liable for a portion of the decre- 
tal amount, namely Rs. 7354. As regards the 
auction-purchaser the learned District Judge treated 
him as a purchaser pendente lite and, therefore, 
bound by the decision in the suit. In the result he 
declared “that the estate of late Upendra Nath Basil 
will be liable only to tho extent of Rs. 7354 and 
proportionate costs of the decree in suit No. 72 of 
1929.” He further directed in the following terms : 

“As it appears that tho mortgagee defendant 1 
has already realized the entire decretal amount by 
selling the properties and defendant 3 has purchased 
the property, it is ordered, in exercise of tho inhe- 
rent jurisdiction of the Court, that the plaintiffs 
would deposit in tho lower Court Rs. 7354 and pro- 
portionate costs of the mortgage suit within a month 
from this date and the auction-purchaser will havo 
a lien over this amount and will bo entitled to with- 
c draw it on his giving up possession of the properties 
to tho plaintiffs. The auction-purchaser will be 
entitled to realise the balance of his purchase money 
with interest at 6 per cent, per annum from tho 
date of payment on tho entire purchase money from 
tho mortgagee under S. 44, Civil P. C.* Tho plain- 
tiffs may recover the mesne profits in appropriate 
proceedings.” 

Both tho plaintiffs and defendant 1 have pre- 
ferred appeals against this decision. S. A. No. 1192 
is by tho plaintiffs and S. A. No. 1260 is by defen- 
dant 1. Defendant 3 has preferred cross-objections 
in both these appeals. Dr. Sen Gupta, in support 
of the appeal by the plaintiffs, reiterates the points 
raised in the plaint and contends that after the 
decree in the partition suit the receiver ceased to 
exist as receiver. Thereafter ho becamo a mere 
( l intermeddler with the estate of tho plaintiff. Tho 
Court also ceased to have any jurisdiction over the 
estate and consequently tho loan and mortgago by 
tho intermcddler even with tho permission of tho 
Court, which had no jurisdiction in tho matter, 
would not bo binding on tho estate. He further con- 
tends that under tho provisions of O. 34. R. 1, Civil 
1\ C., the owners were tho necessary parties in tho 
mortgage suit and as they were not made parties tho 
decree obtained therein was not binding on them 
and consequently the sale in execution of that decree 
did not affect their title. Mr. Das appearing in sup- 
port of tho appeal by tho mortgagee defendant 1, 
raised tho following points : 

(1) 1 hat the suit as framed is not maintainable, 
being hit by the provisions of S. 42, Specific Relief 
Act : (a) inasmuch as oven on the date when the 
suit was originally instituted tho plaintiffs were able 
to seek further relief in the shape of a permanent 

[* h’ coins to be a mistake for S. 144 — Ed.] 


injunction restraining the defendant decree-holder 
from proceeding with the execution of his decree but 6 
omitted to do so ; (b) inasmuch as after the addition 
of defendant 3 as party defendant the plaintiffs 
should have sought further relief by claiming reco- 
very of possession ; 

(2) That the finding as to fraud and collusion was 
not based on any evidence on record ; 

(3) That on a proper construction of the order 
sanctioning the loan, the loan and the mortgage 
were not in excess of its terms ; 

(4) That on his own finding the learned Distrust 
Judge ought to have directed interest to run at the 
sanctioned rate up to the period of grace ; 

(5) That inasmuch as the plaintiffs sought relief 
on the basis of fraud committed by the receiver the 
suit was bad for want of notice under S. 80, Civil 
P. C.; and 

(6) That in a pure declaratory suit where there / 
wa9 no claim by one defendant against another and 
after the dismissal of the suit by the Court of first 
instance, there was no appeal or cross-objection by 
defendant 3, the Court of appeal had no jurisdiction 
to direct defendant 1 to make any payment to defen- 
dant 3. 

In reply to Dr. Sen Gupta’s contention that the 
decree in the mortgage suit was not binding on the 
plaintiffs on the ground that they were necessary 
parties under O. 34, R. 1, Civil P. C., and were not 
made parties, Mr. Das contended (1) That this is a 
new case which the plaintiffs are making for the 
first time in second appeal ; and (2) That the deoree 
obtained against tho receiver as suoh was binding 
on the plaintiffs. Mr. Gupta appearing for defen- 
dant 3, the auction purchaser, contended in support 
of his cross-objections : (1) That the receiver was g 
functioning as receiver when ho oreated the mort- 
gage; consequently the mortgage was binding on the 
estate ; (2) That in the mortgago suit the receiver 
functioning as such was really representing tho 
estate and consequently ho was there on behalf of 
the owners of the estate; (3) That his purchase was 
unaffected by tho decision in the present suit revers- 
ing or modifying the mortgage decree and that the 
Court of appeal below was wrong in applying the 
doctrine of lis pendens to his case. 

We shall, first of all, tako up some of the points 
raised by Mr. Das in support of the appeal by defen- 
dant 1. The first point raised by Mr. Das is that 
the suit as filed is not maintainable, being hit by 
tho provisions of S. 42, Specific Relief Act, inasmuch 
as tho plaintiff, being ablo to seek further relief in 
tho shape of a permanent injunction restraining tho 
defendant decree-holder from proceeding with tho ^ 
oxecution of his decree, omitted to do so. The point 
was not raised in this form in any of the Courts 
below and in our opinion it has no substance. Tho 
decree sought to be assailed in the present suit was 
not obtained against tho preseut plaintiffs and con- 
sequently as was hold in 17 C. L. J. 30, 1 tho plain- 
tiff, in such a case, was not bound to pray for an 
injunction. Tho other ground on which Mr. Das 
urges that tho frame of tho suit was bad under S. \‘2, 
Specific Relief Act, is not available to his client, 
defendant 1, at all. The suit os origiually framed 1 
against him had not this alleged defect. Tho dis- 
turbance of possession, if any, took place subse- 
quent to the institution of tho present suit and if 
tho original relief claimed became, by reason of 
any subsequent change of circumstances, inappro- 
priate, it was open to a Court of justice to tako 


1. (’13) 17 C. L. J. 30 : 18 1. C. 633, 
v. Bidlm Sekhar Banerjee, 
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a notice of such events as had happened since the 
institution of the suit and to mould its decree ac- 
cording to the circumstances as they stood at the 
time the decree was made. It has been laid down 
in several cases that it is incumbent upon a Court 
of justice to take notice of such subsequent events • 
6 C. L. J. 102,2 20 C. L. J. 107,3 35 C. L. J. 3324 
and 44 Cal. 47. 6 We would not have been prepared 
jto throw out the suit of the plaintiffs’ on this 
ground and if necessary, we would have allowed 
him to amend the plaint even at this stage. 

In the present case, however, the auction pur- 
chaser took possession on 5th March 1931, not 
| from the plaintiffs but from the receiver. The pro- 
perty was at that time in the custody of the Court 
and was in the possession of the receiver. The 
plaintiffs were not entitled to present possession on 
that date and consequently the relief in the shape 
of recovery of possession was not open to them. 
They applied for the amendment of their plaint by 
adding the auction purchaser as defendant 3 on 
26th March 1931. This prayer was granted on 1st 
April 1931. Even then the estate was in the custo- 
dy of the Court. The receiver gave up the estate 
only on;14th April 1931. This fact made the relief 
by way of recovery of possession unavailable to the 
plaintiffs at the relevant date. Consequently, there 
was no omission on their part to pray for any 
available relief. The case is thus completely covered 
by the authority of the Judicial Committee in 65 
I. A. 106=42 C. W. N. 930.3 
As regards the second point raised by Mr. Das, 
namely, that the finding arrived at by the Court of 
appeal below as to fraud and collusion between the 
receiver and the mortgagee was not based on any 
c evidence on record, we are again unable to accept 
his contention. The circumstances relied on by the 
Court of appeal below are also evidence in the case 
and when a final Court of fact has relied on that 
evidence and come to its own conclusion based on 
the same, we sitting on second appeal cannot inter- 
fere with that finding. The learned Judge observed: 
“So there is no doubt that the terms about the 
compound interest were collusively and fraudulent- 
ly entered into the bond without the knowledge of 
the Court, and the decree so far as regards the con- 
tract about compound interest was also obtained 
collusively, for the receiver did not raise this objec- 
tion and allowed the whole claim to be decreed ex 
parte and the plaintiffs who wanted to be made 
parties, were carefully shut out.” The circum- 
stances relied on by the Court of appeal below in 
drawing the inference that the compound interest 
® was also obtained collusively might not have in- 
duced another Court of fact to come to that con- 
clusion. But certainly these circumstances were 

2 . (’07) 6 C.L. J. 102, Ramyad Sahu v. Bindeswari 
Kumar, 

3. (’15) 2 A. I. R. 1915 Cal. 103 : 26 I. C. 410 : 20 
C. L. J. 107, Rai Charan Mandal v. Biswa Nath 
Mandal. 

4 . (’21) 8 A. I. R. 1921 Cal. 792 : 70 I. C. 542 : 35 
C. L. J. 332, Dinanath Mahish v. Nabakumar 
Hajra. 

5 . (’17) 4 A. I. R. 1917 Cal. 716 : 34 I. C. 869 : 44 
Cal. 47 : 24 C. L. J. 140 : 20 C. W. N. 1099, 
Nuri Mian v. Ambica Singh. 

6. (’38) 25 A. I. R. 1938 P. C. 73 : 172 I. C. 993 : 

65 I. A. 106 : 32 S. L. R. 350 : I. L. R. (1938) 
Lah. 63 : 42 C. W. N. 930<(P. C.), Sunder Singh- 
Mallah Singh, Sanatan Dharam High School, 
Trust Indaura v. Managing Committee, Sunder 
Singh-Mullah Singh, Rajput High School, Indaura. 
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evidence in the case and it is not for us to say whe-i 
ther the final Court of fact has attached any undue] 
weight to this piece of evidence. 

As regards the third point, it is difficult to see 
how the order sanctioning the loan can be con- 
strued to include a sanction to the compound inte- 
rest. In our opinion, the learned District Judge has 
taken the correct view of the sanction. As regards 
the fourth point, we are of opinion that the inte- 
rest should have been directed to be calculated at 
the rate payable on the principal up to the period 
of grace allowed by the preliminary decree. The 
Court of appeal below allowed interest only up to 
the date of the suit without assigning any reason 
why interest at that rate should not run on the 
principal up to the period of grace. As regards the 
fifth point raised by Mr. Das, namely, that the suit 
was bad for want of notice under S. 80, Civil P. C., 
we are again unable to accept this contention. No I / 
relief has been sought for in this suit against the 
alleged receiver, and in our opinion no notice 
under S. 80 was necessary in a case like this. The, 
sixth point raised by Mr. Das need not be con-| 
sidered in view of the order proposed by us. 

We next take the points raised in the plaintiff’s 
appeal. The first point to be considered is whether 
the estate was still in the custody of the Court and 
whether the receiver remained in possession of the 
estate as such receiver of the Court at the date of 
the alleged loan. Both the Courts have found that 
in spite of the order of discharge in the award and 
in the decree and the formal order of the Court 
dated 21st December 1917, the receiver continued 
in possession for 14 years up to 1931 with the 
knowledge and consent of the plaintiffs and 
managed the estate. It appears from the order 
sheet in T. S. No. 10 of 1916 that the Court all 0 
along functioned as if the estate was still in its 
custody by virtue of the order appointing the re- 
ceiver. It seems that both the order of discharge in 
the award and the order of the Court dated 21st 
December 1917 were understood by the parties in- 
cluding the receiver and the Court as mere condi- 
tional orders. No final order of the Court terminating 
the functions of the receiver seems to have been 
made and the parties also seem never to have at- 
tempted to get the custody of the Court terminated 
by such final order. We, therefore, agree with the 
Courts below that the estate continued to be in the 
custody of the Court and the receivership of defen- 
dant 2 also continued till 14th April 1931. In our 
opinion, in the circumstances of this case the Court 
did not cease to have jurisdiction over the estate 
and it acted within its competence when it permittedl h 
the receiver to raise the loan. From the terms of 
appointment of the common manager given in the 
award.it seems that the parties contemplated there- 
by the continuation of the Court’s custody though 
the person through whom the Court will continue 
in custody of the estate was to change from the then 
receiver to the common manager named in the 
award. The award vested the common manager with 
all the powers of a receiver appointed by the Court 
and directed that ‘he was to be governed by all the 
provisions laid down in the Civil Procedure Code 
applicable to receivers.’ 

The next point urged by Dr. Sen Gupta is that 
even assuming that the mortgage by the receiver 
was binding on the plaintiffs as owners of the pro- 
perty, they were necessary parties to the mort 'H<>e 
suit under O. 34, R. 1, Civil P. C., and as they we?e 

• I • . 1 • ^ ^ a in the mortgage 

suit is not binding on them. Order 34, Rule 1, Civil 

P. C., lays down that all persons having an interest 


e 
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either in the mortgage security or in the right of 
a redemption shall be joined as parties to any suit 
relating to the mortgage. It cannot be disputed, and 
as a matter of fact it was not disputed, that the 
plaintiffs had interest in the right of redemption. 
The appointment of the receiver did not take away 
their interest in the right of redemption and conse- 
quently it cannot be contended that they were not 
necessary parties to the mortgage suit. 

Mr. Gupta, appearing for defendant 3, contended 
that the receiver as party defendant in the mortgage 
suit represented the right of redemption fully and 
that he was there representing the present plaintiffs. 
There is no express order of the Court appointing 
the receiver allowing the receiver to represent the 
true owners in the mortgage suit. Admittedly the 
property never vested in the receiver, his appoint- 
ment being only under O. 40, R. 1, Civil P. C. The 
b property was only in the custody of the Court and 
the receiver was simply managing the estate as an 
officer of that Court. No doubt while he mortgaged 
the property with the sanction of the Court he must 
jbe taken to have represented the owners of the pro- 
perty. But that was the effect of the express sanc- 
tion given by the Court. The mortgage by the 
receiver, in these circumstances will no doubt be 
binding on the real owners, the present plaintiffs; 
but the question is whether in an action in enforce- 
ment of the mortgage they should have been made 
parties or whether even then the receiver did con- 
tinue to represent them as a result of the Court’s 
order sanctioning the loan. Mr. Gupta in support of 
his contention that the receiver would continue to 
represent the interest of the real owners, even for 
the purpose of the action in enforcement of the 
mortgage, relied on 34 Cal. 3057 That was a suit 
0 for arrears of rent of a taluk instituted by the re- 
ceiver of the estate of the landlord in his own name. 
The defence inter alia was that the receiver was not 
competent to sue in his own name but should have 
brought the action in the name of the persons inte- 
rested in the estate. It was held that he was entitled 
so to sue in his own name. It was observed in this 
case : 

“The receiver in the present case was appointed 
with full powers under S. 503, Civil P. C. (now 
O. 40, R. 1, Civil P. C.) Now S. 503 authorizes the 
Court to grant to the receiver all such powers as to 
bringing and defending suits as the owner himself 
has. When an appointment has been made under 
that section and full powers granted to the receiver, 
we are disposed to agree with Peter O’Kinealy J. in 
the view taken by him in William Robert Finlc v. 
( ] Maharaj Bahadur Singh 7 8 9 that power is conferred 
upon the receiver to bring and maintain suits in his 
own name, always supposing that the ownership of 
the property is completely represented in the suit in 
which the receiver is appointed. Wo are also dis- 
posed to agree with Wilson J. in the view indicated 
by him in Oriental Bank Corporation \.Cob\yi Loll 
Seal 0 that it is competent to a Court to authorize a 
receiver to sue in his own name.” 

The question in the present case is not whether 
the receiver can suo or he sued in his own name. 
The question is whother by reason of the appoint- 
ment of the receiver the owners cease to have the 
right to bo mado parties under O. 34, R. 1, Civil P. C. 
In courso of the judgment in the above case, it was 
observed, on the authority of Alderson on Receivers, 

7. (*07) 34 Cal. 305 ; 5 C. L. .T. 270, Jagftt Tarini 
Dassi v. Nabagopal Chaki. 

8. (’08) 25 Cal. (542 : 2 C. W. N. 409. 

9. (’84) 10 Cal. 713. 


that “a receiver by virtue of his appointment and of 
his character as representative of all parties inte- 
rested in the property, may be regarded as a quasi 
assignee, and may be treated as invested with the 
title to all rights of action possessed by his principal, 
at the time of the appointment, to such an extent 
at least, as will enable him to sue upon them in his 
official character. Later on it was observed : 

“The object and purpose of the appointment of a 
receiver may be generally stated to be the preserva- 
tion of the subject-matter of the litigation, pending 
a judicial determination of the rights of the parties 
thereto. The appointment of a receiver therefore 
determines no right either of the parties to the con- 
troversy or of strangers thereto. But although the 
receiver has no title to the property and although 
he is a custodian to take charge of and hold the 
property during or pending litigation it does not 
necessarily follow, that if he is authorised to sue, he / 
cannot sue in his own name. Though he is in one 
sense a custodian of the property of the person, 
whom in certain respects he is made to supplant 
there seems to be no reason why his power should 
not be held to be co- extensive with his functions. It 
is clear that he cannot conveniently perform those 
functions, unless upon the theory that he has suffi- 
cient interest in the subject-matter committed to 
him, to enable him to sue in respect thereof by vir- 
tue of his office, in his own name.” 

All this goes only to establish that the receiver 
may have certain powers co-extensive with his func- 
tions. But this does not touch the question involved 
in the present case. Mr. Gupta also urged the ques- 
tion from the point of view of convenience and 
pointed out that the rule allowing a receiver to be 
sued in a case like the present is preferable. He , 
urged that a receiver may be appointed in a suit in 
which there is a dispute as to the title to the pro- 
perty, and that it may be necessary for him to raise 
a loan by mortgaging a portion of that property. In 
a case like this the mortgagee should not be driven 
to sue all the parties to the litigation but should be 
entitled to enforce his mortgage by making the re- 
ceiver alone party. This may be a convenient rule 
for the mortgagee and it may be that in a case of ! 
that character the Court would sanction the suit 
against the receiver alone, directing him to repre- 
sent fully the right of redemption. But we are not 
sure whether in view of the provisions of 0.34, R. 1, 

C. P. Code, it would be within the competence of a 
Court appointing a receiver to make an order like 
that. In any case, no such order has been made on 
the present occasion, and in the present case the 
loan was sanctioned after the dispute as to the title! h 
to the property was finally determined by the Court. 

If it is convenient to the mortgagee to have the law 
to be so, it may he highly prejudicial to the owners 
of the mortgaged property, and convenience of the 
creditor is certainly not the only consideration. The 
receiver may not always adequately represent the 
interest of the owners in a matter like this. A recei- 
ver, for example, may have only very limited re- 
sources at his disposal for the purpose of redemption. 
He may be the receiver only of the property that 
has been mortgaged and the fund available to him 
for redeeming the same may be very much inad- 
equate, while the owners may have much larger 
resources for the purpose. Again, the defences avail- 
able to the owners may not be open to the receiver. 
The present case itself is an illustration of the latter 
point. The defence that the stipulation for com-' 
pound interest was inserted into the bond by the 
fraud and collusion between the Receiver and the 
mortgagee might not have been available to the 
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receiver, though there is ample authority for saying 
that it would have been available to the present 
plaintiffs : See 16 I. A. 23310 and 63 I. A. 126.H 

The bar of S. 92, Evidence Act, would not have 
been available against the owners as they were not 
parties to the instrument and though the receiver 
was representing them they were not the receiver’s 
representatives in interest. Mr. Gupta contends that 
if the owners were possessed of larger resources, 
nothing would have prevented them from redeem- 
ing the property. But, if the decree against the 
receiver be available against them, they would have 
to redeem on payment of a sum which is much 
larger than what would be payable by them when 
they would be party to the suit and would thus be 
entitled to urge their own defence. As the property 
was in custodia legis , the receiver might have been a 
proper party to the mortgage suit but in our opin- 
ion the real owners who had interest in the right 
of redemption were also the necessary parties. Even 
assuming that the receiver would normally repre- 
sent the owners in a suit of this character, in the 
present case as soon as he was in collusion with the 
mortgagee he ceased to represent the interest of the 
lowners. The plaintiffs in the present case took suffi- 
cient steps to indicate that they were not allowing 
the receiver to represent them and if, even after 
that, the mortgagee proceeded only against the re- 
ceiver he did so at his risk. In our opinion, at least 
in view of the finding of fraud and collusion arriv- 
ed at by the Court of appeal below the receiver did 
not represent the entire right of redemption on the 
present occasion and the decree obtained by the 
mortgagee in his suit against the receiver did not 
represent the entire right of redemption on the pre- 
sent occasion and the decree obtained by the mort- 
gagee in his suit against the receiver did not affect 
the right of redemption of the plaintiffs. The 
mortgagee did not make them party. They them- 
selves came forward to be made such parties, but 



on the mortgagee’s opposition their prayer was 
rejected. In our judgment, the decree obtained in 
the mortgage suit in their absence would not be 
binding on them. 

Of course, in view of the findings arrived at by 
the Court of appeal below the mortgage itself was 
binding on the plaintiffs excepting the stipulation 
as to the compound interest. In the above view of 
the matter, the sale held in execution of that decree 
will equally fail to bind the plaintiffs. The Court of 
appeal below held that the auction purchase by 
defendant 3 in execution of the mortgage decree was 
hit by the doctrine of lis pendens. It is difficult to 
extend the operation of the doctrine to sales of this 
nature. Before the present suit was instituted, there 
was a final decree for the sale of certain properties. 
This decree is given effect to when the property is 
sold during the pendency of the present litigation. 
In 63 M.L.J. 394 12 at pp. 406-7 it was pointed out 
that the doctrine does not extend so as to affect the 
proceedings in earlier instituted suits. If earlier 
proceedings are affected or rendered ineffective by 
subsequent proceedings the reason must be not lis 
pendens but something else. This view finds sup- 
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port in 32 Cal. 89113 ( per Mitra J.). But the view 
that we have taken of the effect of the decree ob- 
tained by defendant 1 in his suit for enforcement of 
the mortgage against defendant 2 makes it unneces- 
sary for us to consider whether or not the purchase 
by defendant 3 at a sale held in execution of that 
decree was or was not affected by the doctrine of 
lis pendens. It appears to us that if the right of 
redemption of the plaintiffs was not affected by the 
decree it was neither affected by the sale in execu- 
tion of that decree. In this view the practical result 
will be that defendant 3 purchased nothing as the 
judgment-debtor, defendant 2, had no saleable 
interest in the property sold. 


In the result we allow S. A. No. 1192 of 1938 and 
dismiss S. A. No. 1260 of 1938 and the cross-objec- 
tions. The judgment and decree of the Court of 
appeal below are set aside and in lieu therefor we 
declare : ( 1 ) that the stipulation for compound 
interest in the deed of mortgage executed by the 
receiver is not binding on the plaintiffs’ estate; 
(2; that with the above modification the mortgage 
given by the receiver is binding on the plaintiffs’ 
estate; (3) that the decree obtained by defendant 1 
in Title Suit No. 72 of 1929 is not binding on the 
plaintiffs and the same did not affect their right of 
redemption; (4) that the sale held in execution of 
that decree did not affect the plaintiffs’ right of 
redemption. The decree will be drawn in the above 
terms. In the circumstances of this case we direct 
that the parties will bear their own costs throughout. 

MOHAMAD AKRAM J. — I agree. 

G.N./R.K, Order accordingly. 

13 . (’95) 32 Cal. 891 : 1 C. L. J. 371 : 9 C. W. N. 
728, Harpershad Lai v. Dalmarden Singh. 
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C. P. C. — 

(b) (’40) Chitaley, Ss. 100 and 101, N. 52 Pt. 4. 

(’41) Mulla, Page 366 Pt. (a). 

(c) (’40) Chitaley, O. 40 R. 1, N, 38. 

(’41) Mulla, Page 1142 Sub-heading “(3) Debts 
incurred by receiver in business.” 

(d) (’40) Chitaley, O. 40, R. 1, N. 31. 

(’41) Mulla, Page 310, Note ‘‘Notice to Receiver 
necessary.” 

(e) (’40) Chitaley, O. 40 R. 1, N. 48. 

(’41) Mulla, Page 1148, Note “Continuance of 
office.” 

(f) (’40) Chitaley, O. 34 R. 1, N. 6 Pt. 18, O. 40 
R. 1, Notes 31 and 44. 

(’41) Mulla, Pages 1058-1059, Note “Parties to 
Suits for redemption etc.” Page 1140 Pts. (o) 
and (p). Page 1150, Note “When receiver should 
be joined as a party to a suit.” 

(g) (’40) Chitaley, O. 40 R. 1, N. 22. 

(’41) Mulla, Page 1147, Note “All such powers 
. . . the owner himself has.” 

T. P. Act — 

(i) (’36) Mulla, Page 226 Pt. (k). 

(’34) Mitra, Page 209, N. 251. 
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10 . (’90) 17 Cal. 291 : 16 I. A. 233 : 5 Sar. 444 
(P. C.), Pertab Chunder Ghose v. Mohendra Nath 

Purkait. 

11. (’36) 23 A.I.R. 1936 P.C. 70 : 160 I.C. 384 : 59 
Mad. 446 : 63 I.A. 126 (P.C.), Tyagaraja Mudaliar 

v. Vedathanni. „ „ 

12 . (’32) 19 A.I.R. 1932 Mad. 566 : 139 I. C. 309 : 
56 Mad. 115 : 63 M. L. J. 394, Chinnaswami 
Padayachi v. Darma Linga Padayachi. 

1942 C/51 & 52 


Mohamad Akram and Pal JJ. 

J ogendranath Banerjee 
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Makhan Lai Banerjee and others. 

Appeal No. 117 of 1939, Decided on 18th Decem- 
ber 1941, from appellate decree of Addl. District 
Judge, Alipur, D /- 8th September 1938. 
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■ a Succession Act (1925), S. 213— Construction 
— Scope — In India intestacy is general rule — 
Plaintiff is entitled to succeed by inheritance 
unless valid disposition of suit property is prov- 
ed — Defendant whether he be legatee, executor 
or third person must prove will in order to 
defeat plaintiff’s claim— This he cannot do under 
S. 213 without taking probate — Unprobated will 
however can be looked into for collateral pur- 
pose. 

Section 213 does not say that “no claim as execu- 
tor or legatee can be established”, and consequently 
the prohibition contained in it is not limited only 
to case where the claimant is himself an executor 
or a legatee under the will. If in a case it be neces- 
sary to establish the right as executor or legatee 
under a will, no matter whether or not the person 
ft setting up the right claims under that right, the 
prohibition shall apply. Section 213 is not limited 
in its operation only to cases where the plaintiff 
brings a suit as executor or legatee or even to cases 
where the defendant claims as executor or legatee. 

It extends to all cases where it becomes necessary in 
the suit to decide that under the will the right as 
an executor or legatee accrued. It equally debars a 
person who is required to establish the legatee's 
right merely as a jus tertii for the purpose of his 
defence. [P 405 C 1) 

In India intestacy is the general rule and unless a 
valid disposition of the property in suit by will is 
proved the plaintiff is entitled to succeed by inheri- 
tance; the defendant, whether he is the executor, 
legatee or a third person, therefore, should prove the 
will in order to defeat the plaintiff’s claim and 
c this he cannot do under the terms of S. 213 without 
taking probate. [p 403 C 2] 

The right of a Hindu heir to take by inheri- 
tance will not be defeated simply by a provision 
in the will prohibiting that heir from taking. 
Unless and until the property is effectively dispos- 
ed of by the will to others, the heir will take by 
inheritance. Consequently in order to defeat the 
title of a Hindu plaintiff it would not suffice for the 
defendant whether he be executor, legatee or third 
person simply to say that by the will the plaintiff was 
disinherited and the property was sought to be given 
to another. The defendant must establish that the 
disposal in favour of that another by the will was 
successful. This would be seeking to establish the 
right of that another ns a legatee under the will 
and as the claim of the plaintiff will not be defeated 
, till this is established the prohibitory rule contain- 
ed in S. 213 will stand in the way of the defendant 
so long as the will remains unclothed with a pro- 
bate : (’27) 14 A. I. R. 1927 Mad. 1054 (F.B.), Bel. 
on; (’25) 12 A. I. R. 1925 Mad. 861, held ‘impliedly 
overruled by (’27) 14 A. I. R. 1927 Mad. 1054 (F.B.); 
(’37) 24 A.I.lt. 1937 Cal. 252, Approved. 

[P 105 C 2] 

The prohibition under S. 213 however does not 
extend beyond the question of establishment of the 
right as executor or legatee. The will can bo looked 
into for all other purposes e. g. for a collateral 
purpose or construction of it : (’16) 8 A. I. R. 1916 
Cal. 324; (’15) 2 A. I. R. 1915 Cal. 207; (’26) 13 
A.I.R. 1926 Cal. 1 and (’15) 2 A.I.R. 1915Cal. 341, 
Approved. [P 405 C 1] 

Jliralal ChaJcravarty and Babindra J Wath 
Bhattacharjee — for Appellant. 

A. C. Chatter jee, Narendra Noth Mitter and 
Anil K. Das Gupta — for Respondents. 


Lal ( Mohamad Alcram J ,) A. I. R. 

MOHAMAD AKRAM J. — ThiB appeal by the - 
plaintiff arises out of a suit for partition and separate * 
allotment of his eight annas share in the suit lands. 

The plaintiff’s case was that the lands belonged to 
his great grand-father Nemai Churn Banerjee, that 
on his death it was inherited by his two sons Pitam- 

bar and Kalikumarin equal shares: that Kalikumar’a 

interest devolved upon his son Becharam and on 
Becharam’s death his two sons, the plaintiff and 
Tarak came to be the owners: that by amicable 
partition with the son of Tarak the plaintiff became 
entitled to the entire eight annas share of the suit 
lands: that the remaining eight annas share of 
Pitambar ultimately came to defendants 1 to 11 in 
the course of succession and by transfers: that in 
spite of repeated demands the defendants had failed 
to partition the property amicably. Defendants 1, 2 
and 9 to 11 appeared, and various objections relat- 
ing to extent of share, misdescription of the pro- f 
perty, want of title, limitation eto. were taken but 
their main defence which is material for the purpose 
of the present appeal was that Becharam by a regis- 
tered Will (Ex. F, certified copy) had dedicated all 
his immovable properties to the family idol and had 
thus deprived the plaintiff from obtaining any in- 
terest in the suit lands by inheritance: that in the 
absence of the shebaits of the idol the suit was not 
maintainable on account of the defect of parties. 
Regarding this main defence the issues framed in 
the trial Court were : 

Issue No. 4. Is the suit bad for non-joinder and 
mis joinder of parties and Issue 6. Has the plaintiff 
inherited by share in the disputed property and has 
he got any locus standi to maintain the suit ? 

Upon the issues aforesaid, the trial Court ex- 
pressed its views in the following terms : ^ 

“There cannot be any doubt about the genuine- 
ness of the will of which Ex. F is a certified copy. 
The shebaits of the deities apparently took posses- 
sion of the properties dedicated to the deities by 
virtue of the will after Becharam’s death, although 
no probate of the will was obtained. It is urged by 
plaintiff’s pleader that as the probate of the will is 
not taken out the will is inadmissible in evidence. 
Notwithstanding S. 187, Succession Act, whioh is 
incorporated in the Hindu Wills Act, a will not 
proved in the probate Court may be used in evidence 
for a purpose other than the establishment of a right 
as executor or legatee. Section 187, Succession Act, 
does not stand in the way of defendants 9 to II 
putting forward the existence of the will of Becha- 
ram Banerjee (though unprobated) in auswer to the 
plaintiff’s claim to a share in his property 

The above deities represented by their shebaits h 

are necessary parties in this suit although 

no probate of the will has been taken. Their non- 
joinder seems to be fatal to the suit.” 

Taking the above view the trial Court was of opi- 
nion that the plaintiff could not claim any share in 
the immovable properties left by Becharam on the 
basis of inheritance and could succeed only by prov- 
ing adverse possession against the deities and the 
defendants. On the merits, it recorded the findings 
that the plaintiff had proved his 8 annas share : 
that adverse possession was established only in res- 
pect of C. S. Plots 1608 and 1509 ; that title was 
barred by limitation in respect of C. S. riots 1510 
and 1511: that plot No. 2 of the plaint was not 
shown to be inoluded in C. S. Plots 868 and 870 :vs 
alleged, nor was it shown that it was in the posses- 
sion of the plaintiff. It however dismissed the whole 
suit on a consideration of issue 4 as it held that 
there was defect of party which was fatal to the 
maintainability of the suit. Against this decision 
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the plaintiff appealed and the learned Additional 
a District Judge who heard the appeal took the view 
that having regard to S. 213, Succession Act, the 
unprobated will could not be made the basis for 
establishing title under it only by the executor or 
the legatee and as such the suit could not be dis- 
missed for not making the shebaits party to the suit; 
he accordingly decreed the suit in respect of C. S. 
Plots 1508 and 1509 but he upheld the decision of 
the trial Court in respect of C. S. Plots 1510 and 
1511 observing in the course of his judgment as 
follows : 

“The position is, however, different when we 
come to oonsider the title of the plaintiff. The plain- 
tiff must of course prove his title before he can get 
any relief in this suit. But when he seeks to prove 
his title on the basis of his and his brother’s heir- 
ship of their father, the will stands in the way. 
5 While no one can be allowed to establish a title on 
the strength of this unprobated will, S. 213, Succes- 
sion Act, does not bar its use as evidence that 
Becharam disinherited his sons. The unprobated 
will proved by D. W. 3 Hari Lal ( vide Ex. F certi- 
fied copy of the will) does, in my view, prove the 
disinheritance of the plaintiff and his brother by 
their father. In the circumstances the plaintiff can- 
not claim any title to the land in suit, either as an 
heir of his father or through his brother.’’ 

He accordingly passed a decree modifying the 
decree of the trial Court. From this decision the 
plaintiff preferred the present appeal. It was con- 
tended by the learned advocate appearing on behalf 
of the appellant : 

(i) that the Court of appeal below was in error in 
its view that S. 213, Succession Act, did not bar 
the use of the unprobated will (Ex. F) as evidence 
c for the purpose of proving that Becharam by a 
testamentary disposition of all his immovable pro- 
perties had precluded the plaintiff from claiming 
any share therein by inheritance and the decisions 
in 50 Mad. 927,1 59 I. A. 331,2 a. I. R. 1937 Cal. 
252 3 and 11 C. W. N. lxxvi 4 were relied upon in 
support : (ii) that as regards C. S. Plots Nos. 1510 
and 1511 of the Plot No. 1 of the plaint the Court 
of appeal was in error in holding that the plaintiff 
could not be allowed to claim title on the basis of 
inheritance and could succeed only by proving title 
acquired by adverse possession, (iii) that as regards 
the entire plot No. 2 of the plaint the Court of 
appeal below had erroneously omitted altogether to 
consider the case of the plaintiff. 

In answer to the above arguments, it was urged 
by the learned advocate appearing for the respon- 
d dents (i) that S. 213, Succession Act, prevented the 
use of unprobated will only by the executor and the 
legatee for the purpose of establishing title under it 
and not by third parties for the limited purpose of 
merely showing that there was no intestacy as there 
was a will in existence. The decision in 87 I.C. 621 
=A.I.R. 1925 Mad. 861 6 was cited as an authority 
in support and it was suggested that the observation 


1. (’27) 14 A.I.R. 1927 Mad. 1054 : 106 I. C. 150 : 
50 Mad. 927 : 53 M.L.J. 709 (F.B.), Ganshamdas 
Narayandas v. Gulab Bi Bai. 

2. (’32) 19 A.I.R. 1932 P.C. 216 : 138 I.C. 861 : 59 
I.A. 331 : 59 Cal. 1399 (P.C.), Sbiba Prosad Singh 


v. Prayag Kumari. 

3 . (’37) 24 A. I. R. 1937 Cal. 252 : 171 I. C. 17, 
Ranjit Kumar v. Subodh Chandra. 

4 . (’07) 11 C. W. N. lxxvi, Rup Chandra Sarma v. 

Ram Chandra Deb. _ 

5 . (’25) 12 A. I. R. 1925 Mad. 861 : 87 I. C. 621, 

Ganshamdoss v. Saraswati Bai. 


in A.I.R. 1937 Cal. 252 s to the effect that the case 
of A.I.R. 1925 Mad. 861® had been overruled by the e 
Full Bench in 50 Mad. 927 1 was misconceived and 
incorrect. Reference was made to the cases in 42 
Cal. 953,® 18 C. W. N. 1136,7 42 C. L. J. 280® at 
p. 407 for the proposition that an unprobated will 
was not inadmissible in evidence for any purpose 
other than the purpose of establishment of title as 
executor or legatee. As regards (ii) it was urged that 
as the existence of the will was proved the claim 
for inheritance based upon intestacy failed and the 
Court of appeal below was right in holding that 
the plaintiff could succeed only by proving adverse 
possession against the defendants. As regards (iii) 
however it was conceded that there was an omission 
to consider the case of the plaintiff in respect of 
plot No. 2 of the plaint. 

In our opinion the contentions put forward by 
the learned advocate on behalf of the appellant are f 
well founded and should be given effect to. The 
decision in 87 I. C. 621® seems to us to have been 
substantially overruled by the decision in 50 Mad. 
927^ at least by implication if not by express terms. 

In this country intestacy is the general rule and 
unless a valid disposition of the property in suit is 
proved the plaintiff is entitled to succeed by in- 
heritance ; the defendant therefore should prove the 
will in order to defeat the plaintiff’s claim, this he 
cannot do under the terms of S. 213, Succession 
Act, without taking probate, it is true that an 
unprobated will may be looked into for a collateral 
purpose or for the construction of it as was done in 
42 Cal. 953,® 18 C. W. N. 1136,7 42 C. L. J. 280® at 
p. 407 and 20 C. W. N. 122® but that is a different 
matter. In the above mentioned cases, the unpro- 
batpd will was not admitted for defeating the plain- 
tiff’s claim or title to any property by inheritance. ^ 
The Court below therefore seems to us to have 
approached the case from an erroneous point of 
view. We accordingly send it back to the lower 
appellate Court for a rehearing in respect of C. S. 
Plots Nos. 1510 and 1511 and the Plot No. 2 of the 
plaint and for disposing of the appeal in accordance 
with law, in the light of the observations made 
herein. The findings in respect of C. S. Plots 
Nos. 1508 and 1509 will stand. The appeal is allowed 
as stated above. Costs will abide the result. 

PAL J. — I agree that- this appeal should be 
allowed. The appeal is by the plaintiff and it arises 
out of a suit for partition. The following genealogy 
will be helpful to understand the relationship be- 
tween the parties : 

(See Table on next page ) 

The property originally belonged admittedly to ^ 
Nemai. He left four sons and of these Ram Narain 
and Ram Gopal died childless. It is not disputed 
that thus Pitambar got 8 annas share and the 
other 8 annas came to Kali Kumar. The defen- 
dants are the successors-in- interest of Pitambar and 
the plaintiff is claiming through Kali Kumar. Kali 
Kumar’s 8 annas interest descended to his son 
Becharam and the plaintiff’s case is that Becha- 

6 . (’16) 3 A. I. R. 1916 Cal. 324 : 28 I. C. 972 : 42 
Cal. 953 : 19 C.W.N. 513, Sarala Sundari Debi v. 
Hazari Dasi Debi. 

7 . (’15) 2 A, I. R. 1915 Cal. 207 : 26 I. C. 21 : 18 
C.W.N. 1136, Basunta Kumar v. Gopal Chunder 

8. (’26) 13 A. I. R. 1926 Cal. 1 : 93 I. C. 385 : 42 
C. L. J. 280, Rani Prayag Kumari Debi v. Siva 
Prosad Singh. 

9 . (’15) 2 A. I. R. 1915 Cal. 341 : 27 I. C. 739 • 21 

C.L.J. 96 : 20 C. W. N. 122, Acyutananda Das v, 
Jagannath Das. 


404 Calcutta 


NEMAI 


A. I. R. 


I 


Bam Narain (died childless) 


I 

Pitambar 

I 


I | | 

Shyamacharan Dwarikanath Ramratan 

(dfts. 9 to 11 are purchasers 
of his interest) 


I 

Deft. 1 


I 

Daft. 2 


I 

Ramgopal 


I 

Jogendra (pltff.) 


Kalikumar 

i 

Becharam 
(died 1906) 

Tarak 


Nani 

I 

Defts. 3 to 8. 
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ram’s interest descended to the plaintiff himself 
b and his brother Tarak in equal shares. Subse- 
quently, by a private partition between the plaintiff 
and Tarak’s son3, the lands of the present suit fell 
to the share of the plaintiff. He thus alone became 
entitled to 8 annas share in these lands ancL! his 
present suit is for a partition in respect ofthis 
8 annas share. 

The defence of the defendants is that Becharam 
died in 1906 leaving a registered will, whereby he 
dedicated this property to certain family deities. 
Under the provisions of that will nothing devolved 
upon the plaintiff and his brother Tarak and con- 
sequently, the plaintiff has got no title to this pro- 
perty. They further pleaded that in the absence of 
the deities, who thus became the real owners of the 
8 annas share of Becharam, the present suit was 
not maintainable for defect of parties. The proper- 
ties are given in two schedules in the plaint. 
Schedule Ka contains C. S. dags Nos. 1508, 1509, 
1510 and 1511 and sch. Kha gives the property 
partly covered by C. S. dag No. 870 and partly by 
C. S. dag No. 868. Admittedly, the alleged will of 
Becharam has not been probated. The plaintiff im- 
peached this will on various grounds and asserted 
that as no probate has been granted of the will, it 
cannot be given in evidence to establish the rhffit 
of the deities. ° 

The Court of first instance held : (1) that not- 
withstanding S. 187, Succession Act, the will, 
though not proved in the Probate Court, might bo 
used in evidence for the purpose of establishing 
that Becharam Banerjce had loft a will and that 
consequently plaintiff had not the claimed interest 
in the property; (2) that the plaintiff acquired title 
by adverse possession to plots Nos. 1508 and 1509 
t l sch. Ka but that as the deities wore not made 
parties to the suit, the suit was bad for defect of 
parties and (3) that as regards tho lands in sche- 
dule ‘Kha’ there was no reliable evidence on tho 
record in support of the plaintiff’s case that it was 
partly included in C. S. plot No. 870 and partly in 
C. S. plot No. 868; that defendants 9 to 11 had 
satisfactorily proved their uninterrupted and peace- 
ful possession of a portion of tho plot as a road for 
over 20 years as of right, and that tho plaintiff’s 
claim for partition of this plot is obviously barred 
hy limitation, waiver, estoppel and acquiescence. 
He, therefore, dismissed the suit. 


On appeal hy tho plaintiff, tho learned Addi- 
tional District Judge hold that as probate has not 

i '! , ti J^ Gn Gf will, it could not be used to 
establish the title of tho deities. That being so, 

there was no defect of parties; hut that though the 
will could not bo used for establishing the title of 
t o deities, it could bo looked into to domolish the 
title claimed by the plaintiff. Ho further found 


that by reason of this will, the plaintiff and his 
brother did not inherit anything from their father f 
Becharam. He however maintained the finding 3 
arrived at by the Court of first instance, that the 
plaintiff succeeded in establishing his title by ad- 
verse possession to plots Nos. 1508 and 1509. As 
regards the other two plots of sch. Ka, namely, 
plots NTos. 1510 and 1511, the learned lower appel- 
late Court came to the conclusion that the plaintiff 
failed to establish his title by adverse possession. 

On these findings and without saying a word about 
the properties given in sch. Kha, the learned Addi- 
tional District Judge allowed the appeal in part 
decreeing the plaintiff’s suit in respeot of C. S. 
plots Nos. 1508 and 1509 only and dismissing tho 
rest of his claim. 

Mr. Chakravarty, appearing in support of this 
appeal, contends that the will was not admissible 
in evidence even for the purpose of demolishing the 
plaintiff’s title by inheritance, and that, at any ^ 
rate, the Court of appeal below was wrong in dis- 
missing the plaintiff’s claim to the property in sche- 
dule Kha without at all adverting to the ovidence 
regarding that property. As regards the first point 
Mr. Chakravarty contends that in order to defeat the 
plaintiff’s title by inheritance, it would not suffice 
to prove that there was a will left by his father. 
Unless and until it is established that under that 
will tbo property was successfully disposed of, plain- 
tiff’s title by inheritance will not be defeated. In 
order therefore to exclude the plaintiff’s title, it be- 
comes neocssary to establish the right of the deities 
under the will and this is exaotly what is prohibi- 
ted by S. 187, Succession Act, 1865 (present S. 213) 
in tho absence of a grant of probate of that will. Mr. 
Chattcrjeo appearing for the respondent contends 
(1) that the plaintiff having based his olaim on in- h 
testacy of his lather Becharam Banerjee, his claim 
will fail as soon as it is established that Becharam 
Banerjee did not die intestate in respect of the pro- 
perty in question aud this will be established as soon 
U3 it is shown that ho loft a valid will in respeot of 
the property; (2) that the will, though not clothed 
with tho grant of probate, can bo looked into for 
this purpose and See. 213, Succession Act, does not 
contain any prohibition in this respect. Section 187 
Succession Act 1865 (Act 10 of 1865) ran as follows* 

No right as oxecutor or legatee can bo establish- 
ed in any Court of Justice, unless a Court of compe- 
tent jurisdiction within the Province shall have 
granted probate of the will undor which the right 
is claimed, or shall have granted letters of adminis- 
tration under S. 180.” 

The provisions of this Act wore not originally 
applicable to intestate or testamentary succession to 
the property of auy Hindu, M:\homedan or Bud- 
dhist : (vide b, 331 of that Act). Some of the sec- 
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' a turns of this Act, including Sec. 187 were made 
applicable to the Hindus to a limited extent by the 
Hindu Wills Act, 1870 (Act 21 of 1870). Section 
213 (1), Succession Act, 1925, is only a reproduction 
of the old Sec. 187 of the Act of 1865. It may be 
noticed here that Sec. 187, Succession Act of 1865 
was not incorporated in the Probate Act of 1881 
(Act 5 of 1881), though it continued embodied in 
the Hindu Wills Act. Consequently, the rule of pro- 
hibition in the section affected only those wills to 
which the Succession Act or the Hindu Wills Act 
applied. Section 213 of the present Succession Act 
(Act 39 of 1925) like S. 187, Succession Act of 1865 
lays down that “no right as executor or legatee can 
be established .... unless a Court . . . has granted 
probate of the will under which the right is claim- 
ed .. . .’* The section does not say that “no claim 
, as executor or legatee can be established” and con- 
0 sequently the prohibition contained in it is not limi- 
ted only to case where the claimant is himself an 
executor or a legatee under the will. If, in a case, it 
be necessary to establish the right as executor or 
legatee under a will, no matter whether or not the 
person setting up the right claims under that right, 
the prohibition shall apply. The section is not limi- 
ted in its operation only to cases where the plain- 
tiff brings a suit as executor or legatee or even to 
cases where the defendant claims as executor or 
legatee. It extends to all cases where it becomes 
necessary in the suit to decide that under the will 
the right as an executor or legatee accrued. It equal- 
ly debars a person who is required to establish the 
legatee’s right merely as a jus tertii for the purpose 
of his defence. 

The prohibition, however, does not extend beyond 
, t the question of establishment of the right as execu- 
tor or legatee. The will can be looked into for all 
other purposes. Thus, if, in the present case, it be- 
comes necessary to come to a decision whether the deity 
took the property under the will, the will must be ex- 
cluded from consideration and the right set up in the 


law. Inheritance does not depend upon the will of 
the individual owner: transfer does. Inheritance is a 6 
rule laid down (or in the case of custom, recognized) 
by the State, not merely for the benefit of indi- 
viduals but for reasons of public policy. . .” 

The right of a Hindu heir to take by inheritance 
will not be defeated simply by a provision in the 
will prohibiting that heir from taking. Unless and 
until the property is effectively disposed of by the 
will to others, the heir will take by inheritance. 
This being the law, in order to defeat the title of 
the plaintiff in the present case, it would not suffice 
for the defendants simply to say that by the will 
the plaintiff was disinherited and *the property was 
sought to be given to the deities. The defendants 
shall have to establish that the disposal in favour 
of the deities by the will was successful. This will 
be seeking to establish the right of the deity as a 
legatee under the will and as the claim of the plain- f 
tiff will not be defeated till this is established the 
prohibitory rule contained in S. 213, Succession Act, 
shall stand in the way of the defendant. The legal 
heir of a Hindu cannot be disinherited even by an 
express declaration of the testator’s intention to 
disinherit him. Unless and until the property itself 
is taken away from him and successfully given over 
to another, he will take the property by inheritance. 
Whatever be the reason why an attempted disposi- 
tion fails, if it fails and the property remains other- 
wise undisposed of, it comes to the heir. In our 
opinion, therefore, in order to defeat the claim of the 
present plaintiff it would not suffice in the present 
case simply to establish that his father left a valid 
will and that intended dispositions of that will 
covered this property. The defendant must proceed 
further and must establish that the disposition in a 
favour of the deity was a successful one. This would y 
really be establishing the right of the deity as a 
legatee under the will. And this is exactly what is 
prohibited by S. 213, Succession Act, so long as the 
will remains unclothed with a probate. 


deity cannot be established unless and until the will is 
clothed with the grant of a probate. If, on the other 
hand, it be sufficient to show only that there was a 
will left by Becharam and that the will purported 
to dispose of this property, then the prohibition 
contained in S. 213 shall not exclude the will from 
consideration. The question involved in the present 
appeal therefore boils down to this : whether the 
title claimed by the plaintiff will be excluded simply 
by showing that his father left a will and that by 
that will purported to dispose of the disputed pro- 
j perty in favour of the deity. If this be the position, 
the will shall not come within the prohibition of 
S. 213, Succession Act. If, however, it be necessary 
to establish not only that the will purported to dis- 
pose of this property in favour of the deity but that 
it succeeded in disposing it of in its favour, before 
plaintiff’s claim on intestacy can be defeated, then, 
the prohibition of the section shall apply. As was 
pointed out by the Judicial Committee in the case 
of Tagore v. Tagore 10 : “whilst rules of detail pre- 
vailing in England are to be laid aside, there are 
general principles affecting the transfer of property 
which must prevail wherever law exists, and to 
which resort must be had in deciding several ques- 
tions of an elementary character. . . . The power of 
parting with property once acquired, so as to confer 
the same property upon another, must take effect 
either by inheritance or transfer, each according to 

10. (’72) 9 Beng. L. K. 377 : I. A. Sup. Yol. 47: 18 
W. B. 359 : 3 Sar. 82 (P. C.), Jatindra Mohan 
Tagore v. Ganendra Mohan Tagore. 


Mr. Chakrabuarty in support of his contention 
relied on the Full Bench decision of the Madras 
Court in 50 Mad. 927* and on the decision of 
this Court in A.I.R. 1937 Cal. 252.3 He also relied 
on the decisions in 18 C.W.N. 1136,7 59 Cal. 911.U 
42 C. L. J. 280.8 The cases which say that S. 213, 
succession Act, does not debar an unprobated will 
'em being given in evidence for a purpose other 
than the. establishment of a right as executor or 
legatee will not be of any avail to the defendants in 
this case, because as has been pointed out above in 
the present case nothing short of establishing the ^ 
right of the deities under the will as legatee will ” 
defeat the title of the plaintiff. In 50 Mad. 9271 the 
question that was referred to the Full Bench in the 
case was, “Can a defendant resisting a claim made 
by the plaintiff as heir at law rely in defence on a 
will executed in his favour at Madras in respect of 
property situate in Madras when the will is not 
probated and no letters of administration with the 
will annexed have been granted?” 

The question arose when the Succession Act (10 
of 1865) was in force. Section 187 of the Act was 
the relevant provision. Philips Offg. C. J. observed: 

“There is nothing in S. 187 which would in terms 
make it applicable only to the case of plaintiffs and 
not to the case of defendants and this view has been 
taken in several cases.” 

Anantakrishna Ayyar J. observed: “Where the 
plaintiff’s prima facie title to the property is estab- 

11. (*33) 20 A. I, R. 1933 Cal. 234 : 142 I. C 747 • 

59 Cal. 911, Gopal Lal v. Amulya Kumar. 


A. I. R. 
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a lished, the defendant in order to non-suit the plain- 
tiff should establish the title of the legatee. The 
general law would be seen to be that the defendant’s 
plea of jus tertii cannot be entertained when he 
does not state in whom the right resides. The 
defendant must traoe title to a third party other 

than the plaintiff A prima facie title made 

out by the plaintiff to the property in suit is, I 
think, a good title against all the world except 
against the person who can show a better title . . . . 
.... He must succeed unless the defendant is able 
to displace the plaintiff's prima facie title and 
prove a better title in some person other than the 
plaintiff. If such -person's rights should happen to 
be as legatee under will, since the defendant has to 
prove such person’s right as legatee, he comes 
within the scope of S. 213, Succession Act, 1925 
(S. 187 of the old Act 10 of 1865).” 

b In A. I. R. 1937 Cal. 252,3 (D. N. Mitter and 
S. K. Ghose JJ.) the plaintiff claimed a one-fourth 
share in a certain property as heir of one Krishna- 
das Basu Mulliok and his suit was for partition of 
the same by distinct demarcation. The relevant 
defence was that Krishnadas left a will whereby 
some of the disputed properties were made debuttar. 
The will was at first probated but subsequently the 
probate was revoked. The contention of the plain- 
tiff was that as after revocation of the original 
grant of probate, the will was left unprobated the 
debuttar character of the property could not be 
established under S. 213, Succession Act. This 
contention was upheld by this Court and for this 
purpose reliance was placed on the Full Benoh 
decision of the Madras High Court referred to 
above. Mr. Chatterjee appearing for the respon- 
0 dents contended that both in the Calcutta case and 
in the Madras Full Bench case, the decision was 
on the footing as if it were necessary to establish 
the right as legatee under the will. He contends 
that in those cases the question was not at all 
agitated as to whether such right need be esta- 
blished to defeat the plaintiff’s claim. According to 
him, therefore, these are no authorities against the 
proposition of law contended for by him, and that 
the direct authority in support of His contention is 
to be found in A. I. R. 1925 Mad. 861.6 j n t ho case 
relied on by Mr. Chatterjee, the plaintiff claimed 
as heir of one Kaberi Bai. The defence was that 
Kaberi Bai left a will under which the defendant 
took the property as legatee. Kumaraswami Sastri J. 
observed as follows : 

“ In the present case the plaintiff comes to Court 
d saying that Kaberi Bai died intestate, and that 
he is the heir under the Hindu law claiming by 
intestate succession. There is no authority which 
says that where a plaintiff comes to Court claiming 
as on intestate succession, his claim can only be 
disputed by one who has obtained probate of the 
will. Where it is shown that the person did not die 
intestate but left a will, the plaintiff who claims 
adversely to the will is out of Court irrespective of 
any proof of claim or title by the defendant. In 
cases where the plaintiff necessarily fails, merely on 
the ground that there is a will left by a person and 
that, by reason of the will, his claim to succeed to 
the estate of the deceased on the ground of intestacy 
under the ordinary law is not sustainable, there is 
nothing to prevent the defendant from pleading and 
proving the existence of the will. It is unnecessary 
in such cases for the defondant to prove any inde- 
pendent title of his own. .lust as he could plead 
jus tertii, he could also plead facts that would bar 
the plaintiff’s title.” 


It seems that Kumaraswami Sastri J. took the 
view that when the plaintiff came to Court pleading 
that there was no will left by his predeoessor and 
based his olaim on this alleged faot of non-existence 
of any will, his claim will be liable to be defeated 
by the mere proof that as a matter of faot the 
predecessor left a will. The learned Judge does not 
seem to decide further than this, and we are not 
inclined to take such strict view of pleadings. If 
the learned Judge really meant to say that in Hindu 
law as soon as testacy is established in the sense 
that the predecessor left a will, there can be no 
olaim on intestacy, we respectfully differ from this 
view, and we have already given our reason for 
holding otherwise. It should also be remembered 
that mere existence of a will does not necessarily 
mean testacy in respect of certain property. Under 
the Succession Act a man can die partly testate and 
partly intestate. And, in our opinion, a Hindu will / 
die intestate even in respeot of properties whioh he 
might have made an unsuccessful attempt to dispose 
of by will. 

The seoond contention of Mr. Chakravarty must 
also prevail. Nowhere in his judgment the learned 
Additional Distriot Judge adverted to the property 
in schedule Kha. Therefore his deoree dismissing 
the plaintiff’s claim to that property cannot be 
maintained. It appears that the defendants plead- 
ed bar of limitation to the plaintiff’s olaim. So 
far as C. S. Plots Nos. 1510 and 1511 of Sche- 
dule Ka and that property of Schedule Kha are 
concerned, as the claim of the plaintiff was dis- 
missed on other grounds, it was not neoessary for 
the Court below to enter into this question of limi- 
tation. But on the view that we are taking of the 
plaintiff’s title, it will be neoessary now to consider q 
this defence. So far as plots Nos. 1508 and 1509 
are concerned, the plaintiff succeeded in getting a 
decree in respeot thereof and there has been no 
cross-objeotion filed by the defendants on any 
ground. The deoree in respect of these properties 
therefore must be left undisturbed. 

G.N./R.K. Order accordingly . 
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Sazawar Khan and another — 

Appellants 

v. 

Satyendra Lai Chowdhury and others — 

Respondents . h 

Appeal No. 1227 of 1939, Decided on 16th Janu- 
ary 1942, from appellate deoree of Distriot Judge, 
Chittagong, D/- 31st March 1939. 

Transfer of Property Act (1882), S. 106 — 
Applicability — No lease — No notice can be 
served. 

Where the relationship of landlord and tenant 
between the parties has been created not by a lease 
but by a decision of Court, no question of serving a 
notice to quit under S. 106 arises. [P 407 C 1] 

Narendra Kumar Das and Durgesh Prosad Das 

— for Appellants. 

Amritalal Mukherjee and Rohimbinod Dak shit 

— for Respondents. 

JUDGMENT — This appeal is by the defendants 
and is directed against a decree for ejectment. The 
position is as follows: The plaintiffs instituted Title 
Suit No. 804/92 of 1935 to eject the defendants from 
the disputed laud ou the grouud that they were 
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trespassers. The defence was amongst other things 
that the defendants had extinguished the title of 
the plaintiffs by adverse possession. In the course of 
the trial this defence was abandoned. The defen- 
dants, however, contended that they had obtained a 
limited right to hold the lands as tenants by adverse 
possession. The Munsif accepted this defence. He 
accordingly gave the plaintiffs a declaration of their 
title and right to get rent from the defendants but 
dismissed the claim for khas possession. The plain- 
tiffs appealed to the District Court without success 
and the matter terminated there. The plaintiffs then 
instituted a suit for the assessment of fair rent. 
They obtained a decree and it is not disputed by the 
defendants that they are liable to pay rent as de- 
creed. The plaintiffs then instituted the present suit 
for ejectment on the allegation that they had termi- 
nated the tenancy by a valid notice to quit under 
& S. 106, T. P. Act. 

In my judgment, this suit was entirely miscon- 
ceived. Section 106, T. P. Act, implies the existence 
of a lease. In the present case, there never was a 
lease. If there was a lease, it would be quite meaning- 
less for the Court to assess fair rent. As there was 
no lease, no question of serving a notice to quit 
could arise. Then again, it would be impossible to 
serve a valid notice because it could not be ascer- 
tained on what date the annual or monthly tenancy, 
whatever it may be, terminated. In the present case, 
the relationship of landlord and tenant between the 
parties has been created not by a lease but by a 
decision of the Court. On behalf of the respondents, 
it was contended that the decision of the Court has 
not given the defendants a permanent right and 
that there are other methods by which the defen- 
dants may be ejected. It is not for me now to express 
any opinion on that argument. The only question is 
whether the tenancy of the defendants has been 
legally terminated by the notice to quit which was 
served upon them. The appeal is accordingly allow- 
ed. The decrees of the Courts below are set aside 
and the suit is dismissed with costs in all Courts. 
Leave to appeal under S. 15, Letters Patent, is asked 
for and is refused. 

R.K. Appeal allowed. 

T. P. Act 

(’36) Mulla, Page 585 N. “Notice to quit in 
periodic tenancies.” 

(’34) Mitra, Page 573 N. 554. 
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Sher Ali Mridha — Plaintiff — 

Appellant 

v. 

Torap Ali and others — Respondents . 

Appeal No. 1108 of 1939, Decided on 6th Febru- 
ary 1942, from appellate decree of Sub- Judge, First 
Court, Bakarganj, D/- 28th February 1939. 

(a) Civil P. C. (1908), O. 2, R. 2 — Words 
“cause of action" — Meaning of. 

The expression “cause of action” really means 
the fact or combination of facts which gives rise to 
a right of action, the right of suing before a Judge 
for realisation of the relief arising out of the in- 
fringement of the right. The expression is some- 
times used to include the facts which constitute the 
right and its infringement. Sometimes it is used 
only to mean the circumstances forming the in- 
fringement of the right or the immediate occasion 
for the action. In the Code of Civil Procedure itself 
the expression is not used everywhere in the same 


sense : 22 Cal. 833, Rel. on ; Case law discussed. * ’ 

[P 409 C 2] 

The expression “cause of action” for purposes of 
O. 2, R. 2 means all the essential facts constituting 
the right and its infringement. [P 410 C 21 

(b) Civil P. C. (1908), O. 2, R. 2— -Conditions 

requisite for applicability of O. 2, R. 2 stated 

Allegations in plaints in two suits are to be 
looked into only to find out to what extent they 
disclose cause of action. 

In order to apply the provisions of O. 2, R. 2 to 
bar a suit it must be found out (1) what was the 
cause of action in respect of which the claim was 
made in the previous suit ; (2) what is the claim 
made in the subsequent suit ; (3) whether the claim 
made in subsequent suit could have been made 
either wholly or in part in respect of the cause of 
action of the previous suit. If so, the claim in the 
subsequent suit shall fail to the extent to which it / 
could have been but was not made in the prior suit. 

[P 409 C 2 ; P 410 C 2] 

In order to arrive at these findings, the two 
plaints must be compared. But this does not mean 
that in order to apply O. 2, R. 2 all the allegations 
in the two plaints shall have to be taken and the 
bar imposed shall apply only when these are identi- 
cal. The allegations are to be looked into only to 
find out to what extent they disclosed any cause of 
action. The cause of action for this purpose would 
mean all the essential facts constituting the right 
and its infringement. If the plaintiff obtained a 
judgment in his favour on a particular cause of 
action in the previous suit his claim in that suit 
must be taken to have been based on that cause of 
action, and that judgment ought to be conclusive as 
to the cause of action in respect of which that claim 
was made. In order to see what is the cause of ® 
action in respect of which the claim in the subse- 
quent suit is made and what is the claim made in it 
the plaint in the subsequent suit must be looked 
into. If certain allegation in the plaint discloses the 
selfsame cause of action which could have sup- 
ported the claim made in the plaint, then, simply 
because other additional allegations have also been 
made in it the plaintiff would not thereby escape 
the bar imposed by O. 2, R. 2. If without the addi- 
tional allegations in the second plaint, the cause of 
action for the claim made in it be complete, then in 
that case the additional allegations will not consti- 
tute the cause of action at all, and the Court after 
finding that will have to dismiss the claim under 
O. 2, R. 2. If the additional allegations go to con- 
stitute a fresh cause of action for the claim made 
then the cause of action as alleged in the second h 
plaint is different from the cause of action of the 
first plaint. If the plaintiff fails to establish the 
additional allegations, he may fail for want of cause 
of action but his suit will not be hit by the provi- 
sions of O. 2, R. 2: Case law discussed. [P 410 C 2] 

(c) Civil P. C. (1908), O. 2, R. 2 — Plaintiff 
purchasing ka and kha lands at Court auction 
sale and given symbolical possession — Failing 
to obtain actual possession plaintiff suing for 
possession of kha lands only though he could 

have sued for possession of ka lands also 

Decision under S. 145, Criminal P. C., in respect 
of ka lands adverse to plaintiff — Suit by plain- 
tiff for possession of ka lands alleging adverse 
decision as cause of action — Adverse decision 
held did not give fresh cause of action Cir- 

cumstances under which plaintiff could have 

acquired fresh cause of action stated Cause 

of action held not different simply because pro- 
perties were different. 
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' a The plaintiff purchased ka and kha lands in a 
Court auction sale. He was given symbolical posses- 
sion of those lands but failed to obtain actual 
possession. He therefore instituted a suit for pos- 
session of the kha lands only though he had a 
cause of action in respect of the ka lands also at 
that time. Subsequently, there was a decision under 
S. 145, Criminal P. C., in respect of the ka lands 
adverse to the plaintiff. The plaintiff therefore 
brought a suit for possession of the ka lands alleg- 
ing the adverse decision under S. 145, Criminal P. C., 
as the cause of action : 

. Held that since before the adverse decision under 
S. 145, Criminal P. C., there had already been a 
completed cause of action available to the plaintiff 
in respect of the ka lands, the additional fact of an 
adverse decision under S. 145, Criminal P. tC., 
could not give him a fresh cause of action without 
something more. [P 411 c 1] 

The plaintiff being the rightful owner would, for 
example, have a fresh cause of action if he succeeded 
in taking even forcible possession of the lands 
though he might have subsequently been made to 
give up such possession by the due process of law : 

9 C. W. N. 1061 ; 33 Cal. 821 and 6 C. L. J. 472, 
Bel. on. [P 4n c 1] 

Held further that since the same facts were to 
be relied on as constituting the right and its infrac- 
tion in respect of all the properties the cause of 
action would not be different simply because the 
properties were different. [p 411 c 2] 

Panchanan Ghose and Binayak Nath Banerjee 

— for Appellant. 
Atul Chandra Gupta and Radhika RanjanGuha 
c — for Respondents. 

JUDGMENT. — This appeal is by the plaintiff 
and it arises out of a suit for recovery of possession 
on declaration of the plaintiff’s title to the suit land. 
Ihe land in suit appertains to a raiyati holding 
belonging to one Meru Shaikh. Meru Shaikh died 
eaving his widow Moyna alias Nowabjan and two 
eons Abdul Ali and Akub Ali. In 1916 the two sons 
of Meru Shaikh mortgaged their 14 annas share in 

a 1 t ° 1?! lg t0 onc Be no.le JJehari Shaha. In 1920 
Akub Ah s son Turab Ali who is defendant 1 in the 
present suit, created a usufructuary mortgage in 
favour of the present plaintiff in respect of tbe land 
of this holding. In 1921, the widow of Meru Shaikh 
Moyna alias Nowabjan, who is defendant 6 in the 
present suit sold her 2 annas share in the holding 
to Maniruddin and Kalimuddin who on their part 

m ino S o 1D T ter ^ fc t0 the P fcsent Pontiff on 31st 
May iJ^3. In 1922, the mortgagee of the 14 annas 

intei est instituted a suit for enforcement of the 
mortgage, obtained a decree in that suit and in 
execution of that decree purchased the holding 
himself in 1923. The present plaintiff as a usufruc- 
tuary mortgagee thereupon deposited the decretal 
amount and got the said sale set aside. Thereafter 
on oth May 1925, the plaintiff instituted a suit for 
recovery of the money deposited by him in satisfac- 
tion of the mortgage dues and obtained a decree 
against the sons of Meru Shaikh and ultimately in 
execution of that decree put their 14 annas interest 
tbo holding to sale and purchased the same 

himself on 14th June 1928. The plaintiff then took 

<1< lively of possession through Court of this 14 annas 
bliciro on 20th December 1928. 

_ «£> ei / CaftCr 1,1 1030 ' tl,e present plaintiff instituted 
V' 01 1GCO y°ry of possession of one kaui of land 

3Rt Mav r<)0 r ,n ^ his li . l,e 0,1 his P««*ase dated 

- May lJ-o and auction purchase dated llth 


June 1928, alleging that after thus acquiring title, 
he came in actual possession of the entire holding j 
but was subsequently dispossessed from the one 
kani of land by the defendants on 20th March 1929 
This was Suit No. 130 of 1930, of which the plaint 
is Ex. 2 (b) and the judgment is Ex. F in the pre- 
sent case. In this suit, it was found that the story 
of plaintiff’s getting into actual possession of the 
land and of subsequent dispossession on 20th March 
1929, was a myth. His claim however was decreed 
on 16th March 1931, on the strength of his title as 
aforesaid and he succeeded in obtaining possession 
of that one kani of land in execution of this decree 
on 13th April 1932. After this there appear to have 
been disputes between the present plaintiff and 
defendant 1 regarding the possession of the land of 
the holding and ultimately defendant 1 instituted a 
proceeding under S. 145, Criminal P. C., in July 
1936 and this proceeding was decided in his favour 
on 6th November 1936. 

The present suit was instituted by the plaintiff 
on 8th July 1937, on the strength of his title by 
amicable purchase of 1923 and auction purchase of 
1928 and symbolic delivery of possession of 20th 
December 1928, again alleging that after the deli- 
very of the symbolic possession he came in actual 
possession of the land of the holding, was dis- 
possessed from only one kani of land of which the 
possession was recovered by him by his title suit 
No. 130 of 1930, thereafter continued in peaceful 
possession of the entire holding for some time after 
which disturbance -was caused by the defendants 
and the order in the proceeding under S. 145, 
Criminal P. C., threw cloud on his title and com- 
pelled him to come to the civil Court. The lands of 
the previous suit are given in Sohedule ‘Kha’ of the 
piesent plaint and the remaining lands are given in 
Schedule ‘Ka.’ Both the Courts have found title 
with the plaintiff nnd that question is not in dispute 
in the present appeal. The main question raised by 
the defendants in the case is that the present suit 
in respect of the lands given in Schedule *Ka’ of the 
plaint is barred by the provisions of O. 2, R. 2, 
Civil P. C., inasmuch as the plaintiff was out of 
possession of the entire holding before his suit of 
1930 and the cause of action in respoot of which 
the present suit has been instituted is the same as 
the one in respect of which the previous suit was 
instituted by him. 

The Court of first instance found that the plain- 
tiff was in possession of the other lands when the 
title suit No. 130 of 1930 was brought and that he 
was dispossessed from this land subsequent to the 
decision of that suit. Consequently, it held that the 
present suit was not barred by principles of O. 2, 

I** “* I * C. The learned Munsiff therefore 

decreed the plaintiff’s suit. On appeal by the defen- 
dants, the Court of appeal below came to the finding 
that on the date of the previous suit the plaintiff 
was not in possession of the other lands; that as a 
matter of fact he has never boon in actual possession 
of the holding as was found also iu the suit of 1930; 
that the cause of action in respect of which the 
present suit has been instituted is the same as the 
ono in respect of which the Suit No. 130 of 1930 
was instituted. On these findings it held that the 
present suit was barred under O. 2, R. 2, Civil P.C, 
and consequently, dismissed the plaintiff’s claim in 
respect of lands of sohedule ‘Ka’ of the plaint. 

Mr. Ghose, appearing in support of the present 
appeal, contends as follows ; (i) that in order to 
bring a case within the mischief of O. 2, R. 2, Civil 
P. C-, cause of action as alleged in the plaint in the 
pre\ ious suit must be shown to be identical with 
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' ^ the cause of action as alleged in the plaint in the 
subsequent suit and the question whether or not 
the claims in the two suits are in respect of the 
same cause of action for the purpose of attracting 
the bar of O. 2, R. 2, Civil P. C., reference is per- 
missible only to the allegations made in the plaint ; 

(ii) that in any case when the claim in the previous 
suit was in respect of a property different from the 
one to which claim is made in the present suit the 
causes of action in the two suits must be different 
and consequently O. 2, R. 2 does not stand in the 
way of the maintainability of the present claim; 

(iii) that the findings arrived at by the Court of 
appeal below that “the plaintiff had no possession 
of any of the lands when he brought the 1930 suit” 
and “that there was no evidence that he did get 
into possession any time afterwards” are vitiated by 
the fact that in coming to this decision the Court 

b of appeal below omitted to take into consideration 
the material evidence and the circumstances relied 
on by the Court of first instance. In support of his 
first point Mr. Ghose mainly relies on the case in 
15 I. A. 156 1 at p. 157, where their Lordships of 
the Judicial Committee observed as follows : 

“ Now the cause of action has no relation what- 
ever to the defence which may be set up by the 
defendant, nor does it depend upon the character 
of the relief prayed for by the plaintiff. It refers 
entirely to the grounds set forth in the plaint as 
the cause of action or, in other words, to the media 
upon which the plaintiff asked the Court to arrive 
at a conclusion in his favour.” 

Mr. Ghose contends that this is an authority for 
saying that whether or not the two suits are in 
respect of the same cause of action the allegations 
i e in the plaint alone would be decisive. He therefore 
contends that in the previous suit the basis of his 
claim was his title by amicable purchase and auc- 
tion purchase, and the symbolic possession dated 
20th December 1928 ; as also the actual possession 
alleged by him in that plaint. The cause for coming 
to Court was the subsequent dispossession of 20th 
March 1929, as alleged by him in that plaint. In 
the present suit also, no doubt the claim is based 
on the same title, the same delivery of symbolic 
possession and the actual possession as before but 
the cause for coming to Court is now the adverse 
decision in the proceedings under S. 145, Criminal 
P. C., as alleged by him in the present plaint. 
Thus, the present claim is in respect of a different 
cause of action. Mr. Ghose further relies on S Cal. 
819. 2 Mr. Gupta appearing for the respondents con- 
j tends that the words ‘cause of action* as used in 

0. 2, R. 2, Civil P. C., mean and refer to the actual 
cause of action on which the claim is found by the 
Court to be really based. He contends that for the 
purpose of O. 2, R. 2 what shall have to be deter- 
mined is what was the cause of action that the 
plaintiff possessed, and not merely alleged, in res- 
pect of which the previous suit was instituted and 
what is the cause of action which the plaintiff again 
possesses and not merely alleges, when the present 
SQit is instituted. He relies on the cases in 49 I. A. 

9 s at p. 13 and 20 C. W. N. 163. 4 The relevant 

1. (’88) 16 Cal. 98 : 15 I. A. 156 : 5 Sar. 243 : 177 
P. R. 1888 (P. C.), Mt. Chand Kour v. Partab Singh. 

2 . (’82) 8 Cal. 819 : 10 C. L. R. 537, Jibunti Nath 
Khan v. Shib Nath. 

3 . (’22) 9 A. I. R. 1922 P. C. 23 : 65 I. C. 79 : 44 
All. 121 : 49 I. A. 9 (P. C.), Md. Hafiz v. Mirja 
Muhammad Zakariya. 

4 . (’16) 3 A.I.R. 1916 Cal. 161 : 33 I. C. 139 : 20 
C. W. N. 163, Kali Kumar v. Aslam. 
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portion of O. 2, R. 2, Civil P. C. runs as follows : A 
( 1 ) Every suit shall include the whole of the 5 6 7 8 
claim which the plaintiff is entitled to make in 

respect of the cause of action ; (ii) where a 

plaintiff omits to sue in respect of . any 

portion of the claim, he shall not afterwards sue in 
respect of the portion so omitted. . . . 

In order to apply the bar imposed by 0.2, R. 2(ii)f 
to a suit, it is, therefore, necessary to find: (1) what 
was the cause of action in respect of which the 
claim was made m the previous suit, (2) whether 
that cause of action entitled the plaintiff to make 
also the claim either wholly or in part now made in' 
the present suit. If so, the claim in the present suit 
shall fail to the extent to which it could have been 
but was not made in the prior suit. 

The expression ‘cause of action’ really means the 
fact or combination of facts which gives rise to a 
right of action, the right of suing before a Judge 
for the realisation of the relief arising out of the 
infringement of the right. The expression is some- 
times used to include the facts which constitute the 
right and its infringement. Sometimes it is used 
only to mean the circumstances forming the in- 
fringement of the right or the immediate occasion 
foi the action. In the Code of Civil Procedure itself 
the expression is not used everywhere in the same, 
sense : see 22 Cal. 833.6 In (1889) 22 Q.B.D. 128 0 
which is often cited as giving an authoritative 
aenmtion of the expression and in which the 
Master of the Rolls cited with approval the defini- 
tion in an earlier case, defined the expression thus: 

I he cause of action is every fact which it would be 
necessary for the plaintiff to prove if traversed, in 

order to support his right to the judgment of the 
i^ourt. 

According to this definition everything which if 
not proved will give the defendant a right to an 
immediate judgment must be part of the cause of 

ac oSS'ai Accor(lln e t0 Tyebji J., in 29 Bom. 3687 at’ 
p. 372 the expression means a bundle of essential 
facts which it is necessary for the plaintiff to prove 
before he can succeed in the case.” It is “the 
media upon which the plaintiff asks the Court to 
arrive at a conclusion in his favour”* 15 I A 156 1 
It has no relation whatever to the defence which 
may be set up by the defendant, nor does it depend 
upon the character of the relief prayed for by tbe 
plaintiff. In 13 Beng.L.R. 4618 atp. 473 Markby J. 
while trying to find out the meaning of the expres- 

fl o«m Ca u Se of , action> as used in S. 5, Civil P. C. f 
(1859) observed : 

The words ‘cause of action’ have received a 
variety of interpretations. Most of these interpreta- 
tions were, however given upon the English County 
Courts Act; some were given upon the rules of 
English Procedure as to changing the venue ; some 

upon the English Common Law Procedure Act of 
1852 99 

In proceeding to explain why he considered it 
useless to make reference to the English authorities 
in which the meaning of the words ‘cause of action’ 
had been so freely discussed, the learned Judge gave 
his reasons thus : b 

“The learned persons who have participated in 
that discussion have not arrived at any definition of 


h 


5. (’95) 22 Cal. S33, Haramony Dasi v. HariCharan 

6. (1889) 22 Q. B. D. 128 : 58 L. J. Q. B . 120 60 
L.T. 250 : 37 W.R. 131, Reed v. Brown. ' 

7 . (’05) 29 Bom. 368 : 7 Bom. L.R. 20, Musa Yakub 
Mudi v. Mani Lai. 

8. (’74) 13 Beng. L. R. 461 : 22 W. R. 79, Gopi 
Kishna Goswami v. Nil Komul Banerjee. 
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a the words ‘cause of action* which they can agree 
upon as applicable to all provisions of the law in 
which that expression occurs. And, in my opinion, 
it is hopeless to attempt to do so. The widest and 
the narrowest construction that oan be put upon 
these words only differ in this that of all the events 
which precede an action, some persons insist on 
contemplating more and some less, as the cause of 
that final event. The selection is an arbitrary one 
and the purposes for whioh the selection has to be 
made are too various to admit of an agreement upon 
this point ....** 

In 15 I. A. 156 1 the Judicial Committee considered 
the meaning of the expression ‘the cause of action* 
in connexion with the question of application of 
S. 103 of the then Civil Procedure Code (Act 10 of 
1877) (now O. 9, R. 9 of the present Code). Their 
Lordships observed ‘the cause of action’ refers en- 
tirely to the grounds set forth in the plaint as the 
cause of action, or in other words, to “the media 
b upon which the plaintiff asked the Court to arrive 
at a conclusion in his favour.” 

In 12 I. A. 116 9 at p. 119 their Lordships of the 
Judicial Committee observed that the cause of action 
in S. 7 of Act 8 of 1859 (now O. 2, R. 2, Civil P. C.) 
meant the cause of action for which the suit was 
brought. In 49 I.A. 9 s their Lordships of the Judi- 
cial Committee while explaining the meaning of the 
expression as used in O. 2, R. 2, Civil P. C., ob- 
served : 

” ‘The cause of action* is the cause of action 
which gives occasion for and forms the foundation 
of the suit, and if that cause enables a man to ask 
for larger and wider relief than that to whioh he 
a limits the claim, he cannot afterwards seek to 
recover the balance by independent proceedings.” 

The appeal before the Judicial Committee in the 
last named case arose out of a mortgage suit. The 
mortgage deed by its cl. 2 provided that the interest 
should be paid on the bond as each month went by 
and that if the interest was not paid for six months, 
the creditor should be competent to realise only the 
unpaid amount of interest due to him, or the amount 
of principal and the interest both by bringing a 
suit in Court without waiting for the expiration of 
the time fixed. The time was fixed by cl. 7 of the 
deed and it was that if the amount secured by 
the bond, with interest, should not be paid after the 
expiration of three years, the creditor should be en- 
titled to realise by bringing a suit for the whole of 
the amount of the principal and interest. Three 
^ years elapsed after the deed had been executed and 
no interest was paid, with the result that in the 
year 1914 the mortgagee had the power, so far the 
terms of the deed were concerned, either to bring 
an action for the purpose of realising the security 
in order to obtain repayment of the full principal 
money and the interest, or simply of the interest 
alone. He selected the course and on 16tli April 
1914 be instituted a suit which set out the provi- 
sion of the bond and the faot that ho had elected to 
prefer the remedies that the bond gave him in res- 
pect only of the interest that was then due. This 
suit was decreed. The mortgagee having died there- 
after the representatives of the mortgagee instituted 
in 1915 the mortgage suit for realisation of the en- 
tire mortgage money less the amount which had 
been provided by the proceedings formerly taken. 
To this suit objection was taken that it was barred 
by O. 2, R. 2, Civil 1*. O. This objection was given 

9. C85) 8 Mad. 520: 12 I.A. 116 : 4 Sar. 638 (1\C.), 
Pittapur Raja v. Suria Rau. 


effect to by the Judicial Committee. Their Lord- - « 
ships observed : 

‘‘What was the cause of action that the plain- 
tiffs possessed when the proceedings were first in- 
stituted ? It was the cause of aotion due either to 
the fact that the interest had been unpaid for more 
than six months or that three years had elapsed and 
the principal was also unpaid, and in either oase, 
they could have sued for realisation to provide for 
the whole amount seoured by the deed. The plain- 
tiffs purported to proceed under cl. 2 of the deed, but 
even in that case the non-payment of the interest 
was the sole cause upon whioh they were entitled to 
ask either for the limited relief that was sought for 
or the larger relief which they abstained from seek- 
ing. It is also important to point out that the only 
relief that could be sought in both cases was the 
realisation of the mortgage security, for the mort- 
gage was the simple mortgage containing no express / 
covenant for the payment of the principal and the 
interest. Their Lordships think therefore that the 
rules cover the present dispute.” 

From the above authorities it seems clear that in 
order to apply the provisions of O. 2, R. 2, Civil 
P. C., to bar a suit it shall have to be found out, 

(1) what was the cause of action in respect of which 
the olaim was made in the previous suit ; (2) what 
is the claim made in the present suit ; (3) whether 
the claim made in the present suit could have been 
made either wholly or in part in respeot of the 
cause of action of the previous suit. In order to 
arrive at these findings, the two plaints must be 
compared. 

But in my judgment this does not mean that in 
order to apply O. 2, R. 2 all the* allegations made 
in the two plaints shall have to be taken and q 
the bar imposed shall apply only when these are 1 
identical. The allegations are to be looked into only 
to find out to what extent they disclosed any oause 
of action. In my opinion, cause of action for this 
purpose could mean all the essential faots constitut- 
ing the right and its infringement. If the plaintiff 
obtained a judgment in his favour on a particular 
cause of action in the previous suit his claim in 
that suit must be taken to have been based on that 
cause of action, and that judgment ought to be con- 
clusive as to the cause of action in respect of whioh 
that claim was made. In order then to see what is 
the cause of action in respect of which the olaim in 
the subsequent suit is made and what is the claim 
made in it we are to look to the plaint in the sub- 
sequent suit. 

If certain allegation in the plaint discloses the 
selfsame cause of aotion whioh oould have support-; ^ 
ed the claim made in the plaint, then, simply be- 
cause other additional allegations have also been 
made in it the plaintiff would not therebv escape 
the bar imposed by O. 2, R. 2. If without the addi-i 
tional allegations in the second plaint, the cause of 
action for the olaim made in it be complete, then 
in that case the additional allegations will not con-: 
stitute the cause of action at all, and the Court 
after finding that will have to dismiss the claim 
under O. 2, R. 2. If the additional allegations go to 1 
constitute a frosh cause of aotion for the olaim 
made then certainly the cause of aotion as alleged 
in the second plaint is different from the cause of 
action of the first plaint. If the plaintiff fails to 
establish the additional allegations, he may fail for 
want of cause of notion but his suit will not be hit 
by the provisions of O.2.R.2. In Title Suit No. 130 
of 1930, in the first eight paragraphs of the plaint 
the plaintiff stated faots in support of his title to 
the lands of which the then suit lauds formed a 
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-4| part. Those facts are now concisely stated in para. 1 
of the present plaint. In para. 9 of the previous 
plaint the plaintiff stated how he took possession 
of his auction purchased land or how he came in 
aotual occupation of the same by removing the de- 
fendants therefrom. These details are not given in 
the present plaint. In para. 10 of the previous plaint 
the plaintiff stated how he was dispossessed from 
some of the plots on 6th Chaitra 1335. His previous 
suit was in respect of those plots only. In that suit 
the plaintiff’s title to the extent of sixteen annas 
share was found. It was found that as the auction 
purchaser of fourteen annas share the plaintiff ob- 
tained delivery of possession in December 1928, 
corresponding to Pous 1335 B. S. and that the re- 
maining two annas share was also acquired by him 
by private purchase. The plaintiff’s plea of actual 
possession and dispossession, however, was not ac- 
b cepted by the Court in that case. The learned Munsif 
observed : 

“I must find that the story of actual possession 

between Pous and Chaitra 1335, was a myth 

The defendant had been in an undisturbed posses- 
sion all along.” 

The lands for which the previous suit was insti- 
tuted are given in schedule “kha” in the present 
plaint. The other lands are given in its schedule 
“ka.” The cause of action in respect of the “ka” 
schedule lands is given in para. 3 of the present 
plaint as the adverse decision dated 6th November 
1936 under S. 145, Criminal P. C. The Court of 
appeal below has decreed the plaintiff’s claim re- 
garding the lands of schedule “kha.” There has 
been no appeal or cross-objection by the defendants 
in respect of these lands. The only property which 
^ is the subject-matter of the present appeal is that 
given in schedule “ka” of the present plaint. Ac- 
cording to the decision in the previous suit the 
plaintiff did not succeed in getting actual possession 
even of the “ka” schedule lands after the delivery 
of symbolic possession to him in December 1928. 
He was therefore possessed of a cause of action in 
respect of these “ka” schedule lands also at the 
time when the previous suit was instituted in res- 
pect of the “kha” schedule lands only. As regards 
the “kha” schedule lands the plaintiff then came 
to the Court with the allegation of some subsequent 
disturbance of possession. It was found that that 
“cause” did not exist. The plaintiff, however, was 
allowed to succeed in that suit on a different cause 
which was also covered by his pleadings, namely 
inability to get actual possession after delivery of 
symbolic possession and acquisition of sixteen annas 
d title to the lands. According to the findings in the 
previous suit, the selfsame “cause of action” was 
present at that time in respect of all these lands 
including the present “ka” schedule lands. It was, 
however, not necessary to decide this point for the 
purposes of that suit and in my opinion that finding 
would not determine the fate of the present suit. 

In the present suit the allegations in the plaint 
ascribe the cause of action for the “ka” schedule 
lands to the adverse decision of the criminal Court 
dated 6th November 1936. No doubt there is that 
adverse decision. But if before that adverse decision 
there had already been a completed cause of action 
available to the plaintiff in respect of these lands, 
this additional fact shall not give him a fresh cause 
of action without something more. The plaintiff 
being the rightful owner would, for example, have 
a fresh cause of action, if he succeeded in taking 
even forcible possession of the lands though he 
might have subsequently been made to give up such 
possession by the due process of law: see 9 C. W. N. 


1061, 10 2 C.L.J. 1,H 33 Cal. 82112 and 6 C.L.J. 472.13 
The Court of appeal below finds that the plaintiff 9 - 
did not succeed in getting actual occupation of the 
land after the delivery of symbolic possession. If 
this finding be allowed to stand then the plaintiff 
must be said to have been in possession of the cause 
of action for the relief claimed in the present suit 
in respect of the ‘ka’ schedule lands even on the 
date when he instituted the previous suit and that 
suit was based on the self-same cause of action 
though the relief claimed there was only in respect 
of the ‘kha’ schedule lands. In my opinion the 
plaintiff’s present suit in that case would be barred 
by the provision of O. 2, R. 2, Civil P. C. There is 
no substance in the second point faintly urged by 
Mr. Ghosh. If the same facts are to be relied on as 
constituting the right and its infraction in respect 
of all these properties then the cause of action will 
not be different simply because the properties are / 
different. This brings us to the third point urged 
by Mr. Ghose. The Court of first instance dealt 
with the matter thus : 

It is admitted that there was a case under S. 145, 
Criminal P. C. Defendant 1 deposed in that case. He 
deposed in that case that he possessed the share of 
defendant 7 by virtue of a kabuliyat : vide Ex. 15. 
This witness also deposed on another occasion that 
he took Burga Settlement of the entire jama from 
Afajaddin’s wife : vide Ex. 15. Golam Ali deposed 
that Torap Ali and others, possessed the entire 
lands : vide Ex. 15b. It is thus clear that Hashem 
Ali did not possess the land before. There is also 
no allegation in the written statement that defen- 
dant 7 possessed her share of the land through 
Burgadars. It is not the case of defendant 1 in this 
suit that he possessed the entire land before 1338. g 
Hashem Ali did not possess the land. Defendant 8 
(D. W. 7) is a rich and an influential person. He 
has got account books to show the amount paid as 
rent and also the amount which he got as a profit 
from the disputed land. The account book has not 
been produced. There is thus no evidence to show 
that defendant 7 possessed any portion of the land. 
Hashem Ali deposed in 1936 that he claimed 
8 annas share of the land last year and also put in 
a petition before K. M. 0. for getting possession of 
the same. It is not the defendant’s case that Hashem 
Ali possessed any land from 1338. It appears from 
bond (Ex. H-2) that defendant l’s mother gave 
usufructuary mortgage of one kani of land to the 
plaintiff for six years in 1937. Torap Ali admitted 
in the previous case that the bond was executed 
after the execution of the kobala in favour of defen- 
dant 7 and that the plaintiff got the southern plot ^ 
in question. The plaintiff possessed one kani of 
land to the south of the homestead as mortgagee 
up to Chaitra 1333. The defendant’s case is that 
defendant 7 possessed the land to the south of the 
homestead from 1330, is evidently false. Defen- 
dants 1 and 8 jointly filed written statement in 
S. 145 case. They clearly alleged that Torap Ali 
and others, possessed the entire lands : vide Ex, 7. 

It appears that no land to the south of the home- 
stead was included in the previous suit. Defendant 1 
admitted in a petition that the plaintiff possessed 
the portion of the land to the south of the homestead 
also (vide Ex. 6). It is thus clear that the plaintiff 

10. (’05) 9 C. W. N. 1061, Protap v. Durga. 

11. (’05) 2 C. L. J. 1, Mamtazuddin v. Barkatulla. 

12. (’06) 33 Cal. 821 : 10 C. W. N. 1081, Jonab v. 

Surja Kanta. 

13. (’07) 6 C. L. J. 472, Mir Waziruddin v. Laia 
Deoki Nandan. 
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was not out of possession of the entire lands when 
the title suit was brought. The plaintiff took deli- 
very of possession of the lands through Court. 
There was difficulty in removing the huts from the 
homestead as the sale was held in respect of 14 
annas share of the property. The plaintiff had no 
reason to allow the defendants to possess the Nal 
land after the delivery of possession. It appears 
from the copy of the order-sheet (Ex. 14C that 
defendant 1 applied for an injunction against the 
plaintiff and two others on 1st December 1931, for 
forbidding them not to go upon the land. The order 
was vacated on ICth December 1931, as the plaintiff 
had taken delivery of possession through Court. It 
appears from the copy of the judgment (Ex. 13a) 
that in 1936 an injunction was issued by the 
S. D. O. of Patuakhali for restraining the defen- 
dants and Saroda Do Nath or Badsha Mia from 
b entering the plot. On the next day when the plain- 
tiff’s men were reaping the paddy, from the land 
some peadas of Badsha objected and the accused 
struck the peadas with lejaa. The accused were con- 
victed as they had exceeded the right of private 
defence. The plaintiff has also filed several receipts 
(Exs. 4 to 5f) to show that he has been paying rent 
of the lands all along since his purchase. Not a 
scrap of paper has been produced from the defen- 
dant’s side to show the payment of rent. It cannot 
be believed that the plaintiff paid rent for so many 
years without getting possession of the Nal lands. 
The defendants have produced a copy of a judgment 
(Ex. F) a S. 103 case to show that the plaintiff was 
not in possession of the land. The case was brought 
by Baser Mridha and others. The copy of the peti- 
tion has not been filed. There is nothing in the 
c judgment to show that the plaintiff was a party to 
the case. The case was disposed of before the plain- 
tiff took delivery of possession through Court. The 
plaintiff did not get his name mutated in respect of 
2 annas share of Moyna Bibi and hence his name 
was not recorded in the Khatian. The judgment in 
the S. 103 case does not help the defendants.” 

The learned Subordinate .fudge while reversing 
this finding did not at all advert to Ex. G, Ex. 14c, 
Ex. 13a and Exts. 4 to 5f and did not consider the 
circumstances which so much weighed with the 
learned Munsif and which certainly were weighty 
considerations. In my opinion, the judgment of the 
Court of appeal below in this respect is not at all 
satisfactory. It is difficult to see what the learned 
Subordinate Judge means by saying : “It is impos- 
sible to believe that although Amurunnessa and 
Akub Ali were in occupation of the lands and resis- 
d ted and won the dispute the plaintiffs could be 
given and had actual possession.” 

They might have resisted before the execution 
sale. But from that it does not at all follow that 
they would conduct in the same way even after 
their title is gone. In the result this appeal is 
allowed ; the judgment and decree of the Court of 
appeal below are set aside and the case is sent back 
to that Court for re-hearing of the appeal according 
to law. Costs of this appeal will abide the result. 

G.N ./R.K. Appeal allowed. 

C. P. C 


(a) (’40) Chitaley, S. 20, N. 14 l’ts. 4 to 7 and 
O. 2 R. 2, N. 7. 

(’ll) Mulla, l’agc 118 Pts. (o), (p) and (r) and 
I’. 025 Note “Cause of action.” 

(b) (’40) Chitaley, O. 2 R. 2, N. 7. 

( 41) Mulla, I'. 525 Note “Cause of action.” 

(c) (’40) Chitaley, 0 2 R. 2, N. 10 Sub heading 
Suits relating to different properties.” 

( 41) Mulla, I . 525 etsccj N. “Splitting of claims.” 
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Derbyshire C. J. and Edgley J. 
Western India Life Insurance Co. Ltd . 

— Appellant 


v. 



Sm. Asi?na Sirkar and others 


Respondents. 

Appeal No. 17 of 1941, Decided on 16th July 
1941, from judgment of Panckridge J., D/- 19th 
November 1940. 


(a) Contract — Insurance — Answers given by 
insured wilfully untrue and in nature of fraud— 
Policy is void. 

Where answers given by the insured are wilfully 
* untrue and he was proposing to obtain through 
them a policy of insurance on his life, they are in / 
the nature of fraud and therefore the basis of the 
contract of insurance is gone, and the insured and 
his representatives have no rights under it. 

[P 414 C 1] 

*(b) Waiver — What is explained — Insurance 
Company having means of knowing certain fact 
invalidating policy, still accepting premiums 
held no waiver — Actual knowledge of such fact 
and condoning of it are necessary. 

A waiver is an intentional relinquishment of a 
known right, or such conduct as warrants an infer- 
ence of such relinquishment; and there can be no 
waiver unless the person against whom the waiver 
is claimed had full knowledge both of his rights 
and of the facts which would enable him to take 
effectual action for their enforcement. The burden 
of proof of such knowledge is on the person who ^ 
relies on the waiver. A presumption of waiver can- 
not be rested on a presumption that the right alleged 
to have been waived was known. Possession of the 
means of knowledge will not be sufficient to consti- 
tute waiver but actual knowledge of the material 
fact must be proved. [P 414 C 2; P 415 C 1) 

Therefore where a person seeks to get rights under 
a policy of insurance on the ground that the insu- 
rance company has waived their rights to challenge 
the validity of the policy by accepting premiums, 
strict proof of waiver is required and the burden of 
proof lies upon the person who alleges it. It is not 
sufficient merely to prove that the insurance Com- 
pany had the means of knowing that a previous 
proposal for insurance had been rejected by another 
company; but it is also essential to show that they 
actually had (liis knowledge at all material times ^ 
and that they knowingly oondoned the conduct of 
the assured in furnishing them with incorrect infor- 
mation. It must be shown that the premiums were 
taken intentionally with knowledge of the untrue 
statements in the proposal : Case law referred. 

[P 415 C 1; P 417 C 2] 

(c) Appellate Court — Finding of trial Court 
based on testimony of witness is not to be 
lightly set aside. 


The opinion and finding of a Judge who sees the 
witnesses and hears their testimony arc not lightlv 
to he set aside by an appellate Court which only 
considers the record of the evidence. [P 415 C 2] 


(d) Evidence Act (1872), S. 114 — Course of 
business must be proved or admitted. 

Under S. 114, the Court may presume that the 
ordinary course of business is followed. This pre- 
sumption, however, cannot arise unless the course of 
business has been proved or admitted. [F 417 C 1] 
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^ (e) Contract Act (1872), S. 19 — Defeasance 

clause in contract itself— Section does not apply. 

Section 19 cannot apply where the contract itself 
contains a defeasance clause. And if the conditions 
of suoh clause are fulfilled, the party who is given 
right to annul the contract under it is entitled to do 
so unless the other party proves that the former has 
waived his rights. [P 417 c 2] 

S. G. Bose and S. N . Banerjee (Jr.) 

for Appellant. 

Dr. S. C. Roy and S. Chatter jee — 

for Respondents. 

DERBYSHIRE C. J. — This is an appeal from 
a judgment of Panckridge J., and the deoree conse- 
quent thereon whereby he adjudged that the plain- 
tiffs were entitled to recover a sum of rupees five 
thousand and profits from the defendants in respect 
<b of Life Insurance Policy No. 28484 issued by the 
defendants on 11th June 1935. The policy was 
taken out by Jadunath Sarkar who was a Govern- 
ment Official in the Province of Bengal. The plain- 
tiffs are the widow and children of Jadunath Sarkar. 
The policy itself was the result of a proposal and 
declaration made by Jadunath on 14th May 1935, 
the proposal being accepted the defendant company 
after a medical examination of Jadunath by their 
doctor. Jadunath was a Hindu governed by the 
Dayabhag School of Hindu law, who died intestate 
on 4th April 1938, the due premiums having been 
in the meantime paid. The defendants declined to 
pay the sum payable under the policy on the ground 
(a) that Jadunath untruly stated in his proposal 
that no proposal on his life had ever been declined 
by any Insurance Company whereas in fact a pro- 
c posal in writing and dated 30th September 1932, 
was made to the Sun Life Assurance Company of 
Canada for an assurance on his life, but that the 
said Assurance Company declined to accept the same 
and (b) that in Jadunath’s personal statement he 
concealed the fact that this proposal was rejected, 
and that he also concealed and/or made an qctrue 
statement as to the results of his medical examina- 
tion with a view to insure his life with the Sun Life 
Assurance Company of Canada. When the case 
came up for trial, the plaintiffs’ solicitor by a letter 
dated 22nd May 1940, to the defendants’ solicitors 
raised the plea of waiver as follows : 

“In continuation of my letter to you dated 26th 
April last I have to furnish you with the following 
particulars regarding the question of waiver to be 
taken up by the plaintiffs at the hearing of this suit viz. 
— Assuming but not admitting that the life of Jadu- 
d nath Sarkar had been rejected on 5th October 1932 
by the Sun Life Assurance Company of Canada as 
alleged in para. 4 (a) of the written statement the 
fact of such rejection was communicated to the 
defendant company by a rejection card duly issued 
and sent to the defendant company on the 17th day 
of October 1932 by the Indian Life Assurance 
Offices Association.” 

There were two other pleas of waiver raised in 
that letter arising out of matters alleged to have 
occurred after the death of the deceased. Those 
second and third pleas were not sustained, at the 
trial and they have not been raised herein. The 
policy itself contains this clause : 

“Provided always (1) that the proposal and decla- 
ration made by the assured and the personal state- 
ment before the medical examiner with declaration 
made by the life assured dated as specified in the 
schedule shall be the basis of this contract, it being 
nevertheless hereby expressly declared that after 
the expiry of three years from this date, neither 


error in, nor omission from, such proposal, personal 
statement or declaration, not wilful and in the Q 
nature of fraud, shall render this policy void.” 

The proposal referred to contained the following 
questions and the answers thereto : 0 

Questions. Answers. 

“4A. Liwhat com- Sun Life, Rs. 4000 Policy 
panies have you in- No. 386723 in 1919 for 20 
sured your life ? years Endowment. 

N ° rth British ’ 4000 Policy 
B. What are the No. 56723 in 1919 for 20 
policy Nos. and their years. 

amounts ? Bombay Mutual, Rs. 5000 

Policy No. 18001 in 1933 for 
15 years. 

Metropolitan, Rupees 3000 
Policy No. 3611 in 1933 for 
18 years Endowment. 

Hindustan, Rs. 5000 Policy / 
No. 75151 in 1933 for 15 
years. 

Great Eastern, Rs. 4000 
Policy No. 7881 in 1935 for 
14 years. 

oA. Has any pro- 
posal or application 
to insure your life 
ever been made to any 
company upon which 
a policy has not been 
issued on the plan 
and for the amount 
for which you appli- 

ed ? * No. 

B. Was any medi- 
cal man consulted ~ 

as to insurability of No. ^ 

your life ? 

C. If so, who and Does not arise, 

with what results ? 

The declaration contained the following : 

, ( ? n behalf of myself and of any person who 

shall have any interest in my policy issued under 
this policy do hereby solemnly declare that the state- 
ments and representations made in this proposal 

a ° d ? rue t0 best of my knowledge 
and belief, whether written by my hand or not and 

Bhali, along with the declaration and statement 

made before the medical examiner be the basis 

or the contract between me and the above Life 
Insurance Co.” 

That was signed by Jadunath in the presence of 
the medical examiner. In the personal statement ^ 
in answer to a question if he ever suffered from 
diabetes he said “No”. There was a further declara- 
tion as follows : 

“I the undersigned applicant for insurance (Jadu- 
nath Sarkar) do solemnly declare that according to 
the best of my knowledge and belief, I am now in 
good health, that my age does not exceed that 
mentioned above and that I have fully and faithfully 
answered all such questions as have been put to me 
by the Medical Examiner and I hereby covenant 
and agree that this declaration shall be the basis 
of the contract between myself and the Company 
and if any untrue averment is contained herein or 
if any of the facts required to be set forth in the 
proposal and in the personal statement be not truly 
stated all moneys which shall have been paid up 
on account of the assurance made in consequence 
hereof shall be forfeited and the Assurance itself be 
absolutely null and void.” 


V- 
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Pat shortly, the contention of the defendants 
* appellants is that the answers to questions Nos. 5- A, 

B and C given in the proposal were untrue and 
untrue to the knowledge of Jadunath. It is not 
disputed that on 30th September 1932, Jadunath 
applied to the Sun Life Assurance Company of 
Canada for a life Insurance Polioy and it is not 
denied that no such policy was ever issued upon 
that application. That in itself is sufficient to show 
that the answer to question No. 5A, was untrue. 
But it is said that the answers were not “wilful and 
in the nature of fraud” to use the words of the policy 
itself. Evidence has been given by Dr. Eumode 
Nath Ghose of Calcutta to the effect that on 30th 
September 1932, at the instance of the Sun Lile 
Assurance Company he examined Jadunath for the 
purpose of ascertaining whether the Sun Life Assu- 
rance Company would accept Jadunath’s proposal, 
b Dr. Ghose’s evidence is that he found slight trace 
of sugar in Jadunath’s urine, that in order to 
further assure himself he took another sample of 
urine from Jadunath, and that he again found 
sugar. He made his report accordingly to the Sun 
Life Assurance Company. A little time after that 
Jadunath came to the house of Dr. Ghose — to use 
his own words: “He came to me two or three times 
to my house and he tried his best to convince me 
that he was not passing sugar. He was very anxious 
to have a policy from the Sun Life. But I con- 
vinced him later on by taking two or three samples 
of his urine and examining it in his presence, that 
he was passing sugar. Then he dropped his pro- 
posal.” He also says: “He (i. e. Jadunath) came 
and informed me that his life had not been accepted 
because he was informed by the company that he 
was passing sugar in his urine.” 
c Now, the learned Judge has made no adverse 
comments upon Dr. Gbose's evidence and I see no 
reason to disbelieve it. It is clear from that evidence 
that Jadunath’s answer to question No. 5B “Was 
any medical man consulted as to insurability of 
your life? — No” was not correct as also the answer 
to question No. 50 “If so, who and with what 
results — Does not arise”. The rejection of a pro- 
posal to effect a life insurance is not a thing that a 
man is likely to forget, and when he goes to the 
length of trying to persuade the doctor who exa- 
mined him for the Insurance Company, that he was 
not suffering from any untoward symptoms in the 
way that Jadunath did, it is impossible to think 
that when Jadunath gave his answers to questions 
Nos. 5A, B and C he did not know that what he 
said was untrue. Those answers were untrue and 
j they were untrue to the knowledge of Jadunath. 
Jadunath is dead and cannot speak for himself; we 
■have to do the best we can under the circumstances 
and however unfortunate the result may be for 
Jadunath’s family, the conclusion must be arrived 
iat that Jadunath’s answers> were wilfully untrue 
iand as he was proposing to obtain through them a 
policy of insurance on his life, that they were in 
the nature of fraud. That being so, the basis of the 
contract of insurance had according to the terms of 
the policy gone, and the insured and his representa- 
tives had no rights under it. 

But it is said that the company — the Western 
India Life Insurance Co. Ltd. — knew about 17th 
October 1932, that is to say, a short time after the 
proposal, that those answers were untrue, but that 
they continued to accept the premiums payable 
under the policy down to the death of the deceased 
and that they thereby waived their right to insist 
that the basis of the policy had gone. The learned 
Judge has upheld that pica of waiver. The plea is 


based, as the letter of 22hd May 1940 sets out, on 
a statement that a rejection card was sent on 17th * 
October 1932, by the Indian Life Assurance Offices 
Association to the defendant company. It is neces- 
sary to explain what a “rejection card” is and how 
it comes into existence. There is an institution in 
Calcutta called the Calcutta Claims Bureau. This 
institution is run by a number of European Insur- 
ance Companies who are, if I may use the word, 
the constituents of the Bureau. In addition to these 
European Companies, there is another member 
which is called the Indian Life Assurance Offices 
Association. The Indian Life Assurance Offices Asso- 
ciation has as its constituents a number of Indian 
Insurance Companies. The Indian Life Assurance 
Offices Association has its head quarters in Bombay, 
but has a branch in Calcutta. 

The Calcutta Claims Bureau operates in this way: . 
whenever one of its constituent members has occa- / 
sion to reject a proposal of life insurance, it sends 
particulars of the rejection to the Claims Bureau 
which makes a note of it and then issues to each 
of its constituents a card on which are certain 
particulars relating to the rejected proposal. The 
card itself is pink in colour and ruled out into cer- 
tain rectangles. Each card is given a serial number 
which is put on the left-hand top corner. In the 
next rectangle at the top are words indicating the 
name of the person whose proposal has been rejected. 

The full Dame was not put down in this rectangle 
in 1932 ; for instance in the case of this particular 
rejected proposal with the Sun Life Assurance Com- 
pany (which was a constituent member of the 
Claims Bureau) was this word “Sir” which is a 
short for “Sirkar” and underneath “Jadnnath”. 

In the next rectangle at the top right-hand corner 
is the date of the rejection and immediately below 9 
the name of the person rejected i9 the date of his 
birth. In the adjoining rectangle under the date of 
the rejection is an Index number which indicates 
the name of the company to whom the proposal 
had been made nnd by whom it has been rejected. 

It is obvious ttyit this rejection card is intended to 
give information of the rejection to the constituent 
members but not to disclose too much to any per- 
son who has no right to it. The constituent member 
knows from a key which is provided which is the 
Insurance Company that is indicated in the last 
rectangle in the middle row and eaoh member can, 
if so minded, get into touch with the rejecting 
company and ascertain the circumstances of the 
rejection. 

It is said by the plaintiffs here that a rejection 
card was received by the Western India Life Insur- A 
ance Company on 17th October 1932, that the 
defendant company, namely, the Western India 
Life Insurance Company, knew or had the means of 
knowing about that time of his rejection, and that 
by taking the premiums thereafter they waived 
their rights under the policy. It is necessary at this 
stage to realise what is meant by waiver and what 
are the conditions necessary for its operation. 
There is a passage in the Treatise on the Law of Evi- 
dence by the late Woodroffe J. and the late Mr. 
Syed Ameer Ali, Edn. 9, by the late Woodroffe J. 
at page 700 as follows : 

“A waiver is an intentional relinquishment of a 
known right, or such conduct as warrants an infer-| 
enco of such relinquishment; and there can be no 
waiver unless the person against whom the waiver 
is claimed had full knowledge both of his rights and 
of the facts which would enable him to take effec- 
tual action for their enforcement. The burden of: 
proof of such knowledge is on the person who relies! 
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a on the waiver. A presumption of waiver cannot be 
rested on a presumption that the right alleged to 
have been waived was known.** 

That passage is founded upon judgment of Ashu- 
tosh Mookherjee J. in 11 C.W.N. 848. 1 The pas- 
sage in the judgment of Ashutosh Mukerjee J. is 
founded on a number of English cases and in parti- 
cular, that in (1867) 2 H.L. 43. 2 In that particular 
case there was an agreement between two parties 
giving power to a third to make, within a certain 
time, an award on a matter in difference between 
them. One of the parties not knowing that the 
award had been made beyond the specified time, 
took up the award and paid for it. It was held that 
his doing that did not amount to a waiver of the 
condition as to the time for making the award which 
was contained ' in the agreement. At p. 57 Lord 
k Chelmsford, the Lord Chancellor, said this : 

“Assuming that the solicitors knew at that time 
that Clutton had not made his award till then, and 
that when they heard in June from Oakley that 
‘the award as to crossings etc., had been waiting 
to be taken up for some months’ they also knew 
that it had not been in existence until after the 
time fixed by the agreement; yet I cannot think 
that their act in receiving it and paying Clutton’s 
charges can have the effect of waiving all objection 
in point of time. A waiver must be an intentional 
act with knowledge.” 

If the plea of waiver which is specifically pleaded 
is to succeed in this case, it must be shown that the 
premiums were taken intentionally with knowledge 
of the untrue statements in the proposal. In my 
view means of knowledge here would not be enough 
in order to satisfy the plea of waiver. In that con- 
c nexion I refer to the case in (1843)11 M.&W. 116. 3 
There the owner of a ship sailing from St. John’s 
Newfoundland, .asked for an insurance upon that 
vessel sometime towards the end of January 1842. 
The vessel had already sailed. The statement of the 
shipowner was that the vessel was to sail at the end 
of the month of December 1841. The broker who 
procured the insurance from the defendant, the 
underwriter, showed the underwriter a letter setting 
out the passage that the vessel, the Elizabeth, was 
to sail at the end of the month (i. e. December) and 
also put before him a copy of Lloyd’s sailing list 
from Newfoundland which was described as being a 
duplicate, the original being on the vessel to be 
insured, the Elizabeth. The vessel had actually 
sailed on the 27th, four days before the end of the 
month; if the underwriter had looked on the back 
^ of the Lloyd’s sailing list which was put before him 
he would have seen that the vessel had sailed on the 
27th. But he did not examine the back of the list 
and accepted the risk. The risk of course was 
greater the earlier the vessel had sailed. It was held 
that the underwriter was not bound by the in- 
surance and in giving judgment Alderson B. at 
page 127 said : 

“I think, the moment it appeared that the party 
was communicating a letter, which clearly stated 
that the vessel was to sail subsequently to 27th 
December, before the Jury could consider the defen- 
dant to have been bound by the list at Lloy’ds they 


1. (’07) 11 C.W.N. 848 : 6 C.L.J. 62, Dhanukdhari 
Sineh v. Nathima Sahu. 

2 (1867) 2 H.L. 43: 36 L.J.Ch. 404: 16 L.T. 217 : 
15 W. R. 817, Earl of Darnley v. Proprietors &c 

of the London, Chatham and Dover Rahway.. 

3. (1843) 11 M. & W. 116 : 12 L. J. Ex. 337 . 63 
R.R. 531, Mackintosh v. Marshall. 


ought to have had affirmative evidence that he 
actually did see it, and not merely that he might. 1 
There is no evidence to shew that.” 

The waiver then must be intentional with know- 
ledge. What was the knowledge of the defendant 
company with regard to the untrue statements of 
Jadunath relating to the rejection of his proposal by 
the Sun Life Assurance Company ? The card relat- 
ing to Jadunath’s rejection was undoubtedly issued 
to the constituent members of the Claims Bureau 
in October 1932. That is the evidence of Mr. Archer. 
One can presume that each of those cards in the 
ordinary way would reach each constituent member, 
although there is always the possibility that through 
some mischance or slackness on the part of someone 
concerned with sending out cards, it may be over- 
looked. But the evidence of Mr. Archer is that the 
cards with regard to Jadunath’s rejection went out 
in October 1932. In the ordinary way one of those / 
cards would reach not the Western India Life In- 
surance Company, but the Indian Life Assurance 
Offices Association. No witness was called from the 
Indian Life Assurance Offices Association to state 
that a rejection card relating to Jadunath was sent 
to the Western India Life Insurance Company, but 
the Western India Life Insurance Company being 
a constituent of the Indian Life Assurance Offioes 
Association would in the ordinary way, if all went 
well, get not one of the cards issued by the Calcutta 
Claims Bureau, but a similar one issued by the 
Indian Life Assurance Offices Association. But again 
there is always the possibility of one not reaching 
some constituent of the Indian Life Assurance 
Offices Association including the Western India 
Life Insurance Co. But in the ordinary course of 
things, one would, if all went well, reach the defen- 
dant company somewhere about October 1932. Now 9 
the defendant company say that they had no card 
relating to Jadunath’s rejection. It is a contest 
whether a thing usually done was in the ordinary 
course of business done or whether, as the defen- 
dants say, they did not get a card. Panckridge J., 
heard the evidence of Mr. Josbi, who was the office 
manager of the defendant company. Mr. Joshi im- 
pressed him unfavourably, so that “he came to the 
conclusion that in spite of what Mr. Joshi said about 
the card not being in possession of the defendant 
company, the defendant company had it. Now, the| 
opinion and finding of a Judge who sees the witnes- 1 
ses and hears their testimony are not lightly to be 
'tet aside by an appellate Court which only considers 
the record of the evidence. Two things, however, 
have impressed me with regard to the question of 
the defendant company’s possession of the pink b 
card. The first is that on receipt of the present pro- 
posal at their head office in June 1935, the defen- 
dant company wrote a letter to the Sun Life Co., 
on 27th May 1935. It was headed “Your Pol! 

No. 386723.” It will be remembered that in the 
proposal form, Jadunath had stated that he had 
insured with the Sun Life Assurance Co. for rupees 
4000 being Policy No. 386723 of 1919. The defen- 
dant company wrote on 27th May 1935 to the Sun 
Life Assurance Co.’s office in Bombay with regard 
to that Policy as follows : ° 

“We are considering a proposal from the above 
gentleman (Jadunath Sarkar) who, we understand 
is insured with you under your Pol. No. 386723! 

The party has been medically examined for us, and 
we have the medical report before us. We shall 
therefore be much obliged if you will kindly let us 
have an extract from your medical report and per- 
sonal statement on the life mentioned, stating there- 
in the decision of your Board, 
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^ If, however, the proposal has been completed at 
other than normal rates or under a Scheme of 
Assurance other than proposed, a true copy of the 
report of the medical examination and of the personal 
statement of the proposer may kindly be supplied.’ * 
In answer to that the Sun Life Assurance Co., 
wrote baok a letter on 5th June 1935, stating among 
other things : 

“I would like to state that the copies of proposal 
and the medical report are not available at this 
office. The proposal was for a policy of Rs. 4000 on 
endowment 20 plan and was submitted in Novem- 
ber 1919. It was accepted by our head office at 
ordinary rates and without a lien.” 

It was evident, therefore, that the defendant com- 
pany were concerned with the previous proposal of 
Jadunath with the Sun Life Assurance Co. which 
Jadhunath had disclosed to them and the results of 
b it. It is difficult to think that if they went to that 
trouble to enquire from the Sun Life Assuranoe Co. 
about the 1919 policy, they would have neglected to 
enquire about the proposal rejected by the same 
company in 1932, if they had known of that propo- 
sal; that is one matter that struok me, which the 
learned Judge did not refer to in his judgment and 
apparently did not consider. There is another 
matter to which the learned Judge did not refer and 
apparently did not consider which seems to me to 
bear on the question whether the defendant com- 
pany got a pink card relating to Jadunath’s rejec- 
tion. The Hindusthan Co-operative Insurance Co., 
which carries on business and has its head office in 
Calcutta was, like the Western India Life Insurance 
Co., a member of the Indian Life Assurance Offices 
Association in Bombay. It was a constituent of that 
c Association in the same way that the defendant 
company was. Jadunath had, as he stated in his 
answer to question No. 4 of the proposal form in the 
present case, insured with the Hindusthan Co-opera- 
tive Insurance Co. 1933 for a sum of Rs. 5000. 
Apparently, that proposal was accepted by the 
Hindusthan Co-operative Insurance Co. Now, the 
Hindusthan Company was duo to receive a pink 
card relating to Jadunath’s rejection from the 
Indian Life Assurance Offices Association in 1932 in 
just the same way that thedefendant company were. 
It is noteworthy, and thero is no question as to this, 
that they insured the deceased Jadunath’s life and 
what is more they paid upon the policy on Jadu- 
nath’s death. A representative from the Hindus- 
tan Company, Sachidananda DasGupta was called. 
His evidence was as follows : 

“Q. Was Jadunath Sarkar insured with your 
d company ? 

A. Yes. 

Q. Is Hindusthan Insurance Co. a member of the 
Indian Lifo Offices Association, Bombay '* 

A. Yes. 

Q- Have you paid the claim of Jadunath Sarkar? 
A. Yes. 

Q. Did you receive any card from tho Indiau 
Life Offices Association ? 

A. I can answer the question after consulting the 
file. (Referring to the file) our record does not show 
that we received a rejection card before wo took tho 
risk of the policy? 

Later ho said in answer to a question : 

Q. If you had received tho rejection card then you 
would not have written to tho Association com- 
plaining ? 

A. Certainly not. 

Now, it is said that tho usual course of business 
indicates that the defendants received that card. 


The defendants say that they never got it. In the a 
same way the Hindusthan Co-operative Insuranoe 
Company who were due to get the card never got it. 
That suggests to my mind that there is doubt as to 
whether cards relating to Jadunath were sent out 
by the Indian Life Assurance Offices Association as 
assumed. 

Panckridge J. in his judgment in criticising 
the evidence of Mr. Joshi said that he had not 
produced the file. The file was the sum total of 
the cards which the defendant company received 
from the Indian Life Assurance Offices Association, 
presumably kept in some sort of a file. Mr. Joshi 
was not bound to produce the whole of that file. He 
was bound to produce the card relating to Jadunath 
but not the others. If it had been desired that he 
should produce the whole of the cards, an order 
could have been made to that effect. None was 
made. Panckridge J. criticised Mr. Joshi’s evi- f 
dence because Mr. Joshi did not appear to be very 
willing to produce the other cards, although he did 
offer to do so. In my opinion that critioism is not 
well-founded. He was bound to produce Jadunath’s 
card, if he had it, but he was not bound to produce 
the others. Panckridge J. criticised Mr. Joshi 
because he had not examined the serial numbers on 
the cards. I do not see that it was necessary to exa- 
mine the serial numbers. If he examined the cards 
and found that there was none relating to Jadu- 
nath, it seems to me that that was enough. It may 
be that there was something in Mr. Joshi's mind 
which he was troubled about which produced an un- 
favourable impression upon Panckridge J. But after 
reading the evidence of Mr. Joshi, it does not appear 
to me that he either did anything that was unrea- 
sonable or refused to do anything that was reasonable, q 
There is no evidence that the Indian Life Assurance 
Offices Association sent out cards relating to the 
rejection of Jadunath; having regard to the fact 
that the Hindusthan Co-operative Insurance Com- 
pany did not receive such card and the fact that the 
defendant company deny having one and subse- 
quently wrote to the Sun Life Assurance Company 
about the previous policy and not about the rejec- 
tion, I come to tho conclusion notwithstanding 
Panckridge J.’s strictures upou Mr. Joshi and the 
adverse inference that he drew as to his credibility 
from his behaviour on the whole that tho evidence 
of Mr. Joshi is correct. 

I am of the opinion therefore and so find, that at 
all material times the defendant company was not 
in possession of the rejection card relating to Jadu- 
nath. That being so, the defendant company not 
having the means of knowledge still less what is h 
essential to the plaintiffs* case of waiver, the' actual 
knowledge of Jadunath's rejection by tho Sun Life 
Assurance Company in 1932 after medical examina- 
tion, it cannot be said that they waived their rights 
to insist that the basis of the polioy had gone by 
reason of the untrue statements made by Jadunath. 
For that reason I am of the opiniou that this 
appeal must be allowed. The appellants will get the 
costs of the appeal but there will be no costs in the 
Court below. 

EDGLEY J. — I agree that this appeal must be 
allowed. In this case, the initial onus lay upon the 
defendant company to show that they were legally 
entitled to avoid the contract. In my view, they 
were able to discharge this onus by showiug that in 
1935 Jadunath Sarkar had omitted to state cer- 
tain material facts when ho made his proposal for 
insuring his life. The defendant company were also 
able to show that they were not affected by the pro- 
viso to the policy that "after the expiry of three 
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^ years from this date, neither error in nor omission 
from such proposal, personal statement or declara- 
tion, not wilful or in the nature of fraud shall 
render this policy void." In other words, they 
proved that certain material information had been 
wilfully withheld from them by Jadunath and that 
his conduct in this respect was in the nature of 
fraud. This being the case, the onus was then 
thrown upon the plaintiffs to show that the defen- 
dant company had waived their right to annul the 
policy. 

With regard to this point, Mr. Banerjee on be- 
half of the plaintiffs argues that it is sufficient for 
his purpose to show that a rejection card said to 
have been issued by the Indian Life Assurance 
Offices Association reached the defendant company. 
Iu order to do this, Mr. Banerjee attempts to show 
that this rejection card must have reached the 
& Western India Life Insurance Co., Ltd., in the ordi- 
nary course of business. Now the ordinary course 
of business is a relevant fact under S. 16, Evidence 
Act, and under S. 114 of that Act the Court may 
presume that the ordinary course of business is fol- 
lowed. This presumption, however, cannot arise 
unless the course of business has been . proved or 
admitted. In my view, the evidence which was 
given in this case was quite insufficient for the pur- 
pose of showing that a rejection card must have 
reached the Western India Life Insurance Co., Ltd. 
in the ordinary course of business. It is true that 
Mr. Archer gave evidence to the effect that these 
rejection cards are distributed to the constituents 
of the office in which he is employed. There was, 
however, no satisfactory evidence as to the manner 
in which these cards are re-distributed by the Indian 
Life Assurance Offices Association, which was one 
of the constituents of the Calcutta organization. 
Further, it was not shown what happened to these 
cards after they had been received in the various 
offices to which they were finally distributed, whe- 
ther the system which was followed was such that 
the absence of a card, which a constituent office 
was entitled to receive, would be immediately detec- 
ted and whether a requisition would be made for it 
as a matter of course. With regard to this matter, 
Panckridge J. states in his judgment : 

“In my opinion having regard to the relations 
which must exist between the Association and those 
who are its members if it is a fact that the cards 
were not sent out, it was for the defendants to call 
evidence to that effect from the Association." 

In my view, the learned Judge has wrongly 
placed the onus upon the defendants with regard to 
id this particular point. Having regard to the circum- 
stances of the case the onus to prove the course of 
business lay with the plaintiffs and not with the 
defendants. Mr. Joshi’s answers certainly show that 
his office was entitled to receive rejection cards but 
I am not prepared to hold that his evidence indi- 
cates that the rejection card relating to the proposal 
to the Sun Life Co. in 1932 was actually received 
by the defendants. It is certainly significant that, 
when the Western India Life Insurance Co. Ltd., 
wrote to the Sun Life Assurance Co. of Canada 
on 27th May 1935, they made no reference to the 
rejection of Jadunath’s application by the latter 
company in 1932; and the letter addressed by the 
Hindusthan Co-operative Insurance Society Ltd. to 
the Indian Life Assurance Offices Association on 
7th November 1938 also indicates that the particu- 
lar company had not received the rejection card 
which is supposed to have been issued 
Life Assurances Association on 17th October 1932. 
Having regard to this evidence and the circum- 
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stances to which I have referred, I am of opinion 
that the plaintiffs have not succeeded in discharg- 0 
ing the onus which lay upon them to show that the 
rejection card had actually been received by the 
defendant company. 

Even if it be assumed, however, that the card 
had been received by the Western India Life Insur- 
ance Co., Ltd., I am of opinion that this fact would 
not be sufficient for the purpose of establishing the 
plaintiffs’ case. It would merely show that the 
defendant company had a document in their office 
which if it had been consulted might have indi- 
cated to them that an application for the insurance 
of Jadunath’s life had been rejected by the Sun Life 
Assurance Co. in 1932. The question which requires 
consideration in connexion with this matter is whe- 
ther this knowledge was actually present in the 
minds of those responsible for the affairs of the 
defendant company in 1935. Mr. Banerjee states / 
that if the card had actually been received, his 
clients would be entitled to succeed having regard 
to the provisions of S. 19, Contract Act, the relevant 
portion of which is in the following terms : 

“When consent to an agreement is caused by 
coersion, fraud or misrepresentation, the agreement 
is a contract voidable at the option of the party 
whose consent was so caused. 

***** 

Exception. — If such consent was caused by mis- 
representation or by silence, fraudulent within the 
meaning of S. 17 the contract nevertheless is void- 
able, if the party whose consent was so caused had 
the means of discovering the truth with ordinarv 
diligence." 

On this point, Mr. Banerjee’s argument is that, 
if the card had been received, the Insurance Com- ^ 
pany had the means of ascertaining with ordinary 
diligence that a previous proposal had been rejected 
by the Sun Life Assurance Company of Canada. 

In my view, however, this section cannot apply in 
the present case where the Insurance Company are 
relying on the terms of a defeasance clause within 
the contract itself. The conditions demanded by this 
defeasance clause have been fulfilled and the defen- 
dant company are, therefore, entitled to annul the 
policy unless the plaintiffs are able to prove that the 
company had waived their rights. With regard to 
the question of waiver, I entirely agree that strict 
proof is required and that the burden of proof lies 
upon the person who alleges it. It is not sufficient 
merely to prove that the Insurance Company had 
the means of knowing that a previous proposal fori 
insurance had been rejected by another company ;i ^ 
but it is also essential to show that they actually; 
had this knowledge at all material times and that 
they knowingly condoned the conduct of the assured 
in furnishing them with incorrect information. In; 
my opinion, this matter is covered by the principle 
laid down by Cockburn C. J. in (18G7) 2 Q. B. 595. * 

In that case the learned Chief Justice observed at 
page 604 : 

“No proposition of insurance law can be better 
established than this, viz., that the party proposing 
the insurance is bound to communicate to the in- 
surer all matters which will enable him to deter- 
mine the extent of the risk against which he 
undertakes to guarantee the assured." 

His Lordship then went on to - say : 

“I do not mean to say that, if the insurer chcose 
to neglect the information which he receives, he 

4. (1867) 2 Q. B. 595 : 36 L. J. Q. B. 282 : 15 
W. R. 1172, Bates v. Hewitt. 
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' a can take advantage of his wilful blindness or negli- 
gence, if he shuts his eyes to the light, it is his own 
fault, provided sufficient information as far as the 
assured is concerned, has been placed at his dispo- 
sal. If, indeed, the insurer knows the fact, the 
omission on the part of the assured to communicate 
it will not avail as a defence in an action for a loss; 
not because the assured will have complied with the 
obligations which rested on him to communicate 
that which was material but beoause it will not lie 
in the mouth of the underwriter to say that a mate- 
rial fact was not communicated to him, which he 
had present to his mind at the time he accepted the 
insurance.” , 

The principle which appears to have been adopted 
in this case is that possession of the means of 
knowledge will not be sufficient to constitute waiver 
by the insurer but that actual knowledge of the 
& material fact must be proved. This principle was 
also followed by the Court of appeal in (1921) 1 K. B. 
104. 6 It follows, therefore, that the onus lay upon 
the plaintiffs not only to show that the rejection 
card had been received by the defendant company 
but that these cards were consulted by that com- 
pany in the ordinary course of business at the time 
when proposals for insurance were received. The 
letter written by the Hindusthan Co-operative In- 
surance Society Ltd., to the Indian Life Assurance 
Offices Association on 7th November 1938, to which 
reference has already been made, seems to show 
that in that office at any rate these cards could not 
have been consulted as a matter of general routine 
when applications for insurance were received. 
Further, Mr. Joshi’s evidence seems to indicate 
that until 1338, even if these cards were received 
c in the office of the Western India Life Insurance 
Co. Ltd., it is unlikely that any regular and syste- 
matic use was made of them. In fact, it was not 
until 1938 that a register was introduced for the 
purpose of facilitating reference to these rejection 
cards. It follows, therefore, that in any view of the 
case the plaintiffs have failed to discharge the onus 
which lay upon them and the defendants are entitled 
to succeed in this appeal. 

K.S./R.K, Appeal allowed. 

5. (1921) 1 K. B. 104 : 89 L. J. K. B. 1245 : 26 
Com. Cas. 52 : 15 Asp. M. C. 94 : 36 T. L. R. 887 : 
124 L. T. 67, London General Insurance Compnny 
v. General Marine Underwriters’ Association. 

C. P. C. — 

(c) (’40) Chitaley, O. 41, R. 1 N. 13 Pt. 3. 
d (’41) Mulla, Page 1156 Pts. (y) and (z). 
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Calcutta Municipal Act (3 of 1923), S. 127 (b) 
— Words ‘‘value of land valued with building 
as part of same premises” in S. 127(b)— Mean- 
ing of — Word “value” means selling price — No 
method for determining value of land can be 


laid down — Court must decide each case on op!- - 
nion of experts — Methods starting with annual 
rent or dealing with determination of hypotheti- 
cal annual rent are of no use for purposes of 
S. 127 (b). 

The words "the estimated present value of the 
land valued with the building as part of the same 
premises” in S. 127 (b) mean and refer to the value 
of the land only and the land is to be valued with 
the building as part of the same premises. The 
word “value” in S. 127 (b) means the selling price. 

It must be the selling price of the land between a 
willing seller and a willing purchaser of the pro- 
perty in question, subject to the advantages or dis- 
advantages involved in its present condition. The 
property must be valued as it exists at the time 
when the rate is made, with all the then existing 
circumstances. No definite method of estimating 
the present value of the land required to be esti- / 
mated by S. 127 (b) can be laid down. The Legis- 
lature itself has not done that. There may be 
different methods of estimating under S. 127 (b) 
“the present value of land valued with the building 
as part of the same premises.” It will be for the 
expert valuers to make the estimate in each parti- 
cular case. Objections can be taken to that expert 
valuation and ultimately the matter is allowed by 
the statute to be taken before a Court and the 
Judge may thus be called upon to decide whether 
or not the valuation in the particular case is cor- 
rect. The Judge shall have to come to a deoision on 
the expert opinion before him. [P 419 C 2 ; 

[P 420 C 1 & 2 ; P 422 C 2] 

Inasmuch as S. 127 (b) requires the determina- 
tion of the value of the land and not the annual 
rent and was designed to meet also the cases where 9 
the determination of the annual rent by any direct 
method is impossible, any method which starts 
with annual rent can be of no use in determining 
the value of the land under S. 127 (b). For the 
same reason, the various methods to be found in the 
English system of rating which lead to the deter- 
mination of the hypothetical annual rent can be of 
no help in determining the “value” of the land 
under S. 127 (b): (’40) 27 A. I. R. 1940 Cal. 47, Pel. 
on; (’37) 24 A. I. R. 1937 Cal. 14, Approved; (1926) 

A. C. 331 and (1916) 1 A. C. 337, Bef. [P 422 C 1] 

P. B. Mukerjee , Satyendra Nath Bayxerjee and 
Amiya Lai Chatter jee — for Appellant. 

Eamaprasad Mookerjce and Pasupati Ghose — 

for Respondent. 

PAL J — These three appeals are under S. 142, 
Calcutta Municipal Act. The Appeal No. 166 of h 
1940 relates to the valuation of the premises 
No. 6/1 "Wellesley Place constituting the stables at- 
tached to the Government House. It consists of 1 
bigha 10 cottas and 9 chataks and 33 Sq. Ft. of 
land and of buildings comprising 54 horse stables 
14 syces quarters and 2 quarters used by Police 
Sergeants. In 1931, the Corporation of Calcutta 
valued the premises as follows : 

Lands at Rs. 10,000 per cotta ... Rs. 306,083 

Building ... Rs. 113,198 

Rs. 419,281 

Annual value ... ... Rs. 20,964 

This valuation was based on the appellant’s own 
return under S. 136, Municipal Act, (Exs. D, E, la). 

In this return the Executive Engineer, First Cal- 
cutta Division, gave the value of the land as Rs. 
306,083 calculating the same at Rs. 10,000 per 
cotta and returned Rs. 109,802 as the estimated 
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present cost of erecting the building. The present 
valuation was made in 1937 as follows: 

Land at Rs. 10,000 per cotta ... Rs. 306,083 

Building ... Rs. 106,507 

Electric installation ... ... Rs. 5000 


Rs. 417,519 

In this appeal, the contention of the appellant is 
that the valuation of the land should be reduced to 
Rs. 3000 per cotta. The Appeal No. 167 of 1940 re- 
lated to the rating of 3 Churnock place consisting 
of 2 bighas 11 cottas 5 chataks of land and of an 
office building with 46,870 Sq. Ft. of office space. 
In 1931 the Executive Engineer, First Calcutta 
Division, submitted a return in respect of the pre- 
mises under S. 136, Calcutta Municipal Act, giving 
the value of the land as Rs. 949,281 at Rs. 18,500 
j per cotta and returning Rs. 274,449 as the estimat- 
ed present cost of erecting the building. On this 
return, the Corporation of Calcutta made the valua- 
tion in 1931 as follows : 

Land at Rs. 18,500 per cotta ... Rs. 949,281 

BuildiDg ... ... ... Rs. 282,937 


Rs. 1,232,218 
Annual value, Rs. 61,670. 

The present valuation is of the year 1937. The 
Corporation valued the land at Rs. 20,000 per cotta. 
The appellant claims that the land must be valued 
at Rs. 16,000 per cotta. The Appeal No. 168 of 1940 
relates to the assessment of 27, Chowringhee, known 
as the Indian Museum. The area of the land in the 
premises is 10 bighas 16 cottas 10 chataks of whioh 
3 bighas 18 cottas 10 chataks are farm lands and 
S the rest is a tank. In 1931 it was assessed on an 
annual value of Rs. 1,17,408. For the present valu- 
ation of 1937 a return was submitted by the Exe- 
cutive Engineer, City Division on 26th September 
1936. In it he gave the annual value of the land 
with the building as Rs. 16,700 and the annual 
value of the tank as Rs. 1000 and returned rupees 
11,33,253 as the estimated present cost of erecting 
the building. The Corporation determined the 
annual value to be Rs. 1,18,800. For this purpose 
the tank and its surrounding lands were valued at 
Rs. 1200 per cotta. At this rate the value of the 
land came to Rs. 2,59,930. The contention of the 
appellant is that the value of the tank should be 
taken as nil. It is the case of either party that the 
valuation in all these cases shall have to be made 
under S. 127 (b), Calcutta Municipal Act, 1923, 
(Bengal Council Act 3 of 1923). The section runs as 
d follows : 

“For the purpose of assessing lands and buildings 

to the consolidated rates (b) The annual 

value of any building not erected for letting purposes 
and not ordinarily let shall be deemed to be five 
per cent, on the sum obtained by adding the esti- 
mated present cost of erecting the building, less a 
reasonable amount to be deducted on account of 
depreciation ‘if any’ to the estimated present value 
of the land valued with the building as part of the 

same premises.” , . Al 

There is no dispute in these appeals as to the 

estimated present cost of erecting the building or as 
to the deductions on account of depreciation. The 
only dispute is about “the estimated present value 
of the land valued with the building as part of the 
same premises.” The only question involved in all 
these three appeals is what is the meaning of the 
words “the estimated present value of the land 
valued with the building as part of the same pre- 
anises.” The question is juuris positivi and depends 


entirely* upon the construction of the above words. 

It is not disputed that the above words mean and ' 
refer to the value of the land only and that, what- 
ever be the meaning of the word ‘value’, the land 
is to be valued with the building as part of the 
same premises. The real controversy is (1) about* 
the meaning of the word ‘value’ as used here and 
(2) about the method to be followed in valuing “the 
land with the building as part of the same pre- 
mises.” 

The Legislature does not lay down how “the pre- 
sent value of the land valued with the building as 
part of the same premises” is to be estimated and 
obviously leaves the task to the experts. Experts 
were called by both the parties in this case to sup- 
port their respective valuations. On behalf of the 
Corporation, Mr. C. K. Sarkar (P. W. 2) was one 
such witness. He says that he is an architect and 
valuer and surveyor and has been in the profession / 
for over 44 years. • He valued the land and his 
valuation supports the Corporation valuation. He 
says : 

“When I value the land I value the land saddled 
with the building on it. It may increase the value 
in certain cases, e. g., an over-developed building. 

It may also decrease the price I have not 

valued the price of bare land I have valued 

the land with the building.” 

Mr. Sawday is the expert witness on behalf of 
the Province of Bengal. He says : 

“In valuing the land I have tried to value 

the land as it stands in value to the owner. In my 
opinion the best way to do it is to find the value of 
the property as a whole and then deduct the figure 

taken by the Corporation for the building 

Valuing the property “as it stands” mean what any 
other person would give for this property subject to ^ 
this restriction that he would occupy in its present 
methods. Anybody thinking of buying the property 
as it stands must consider what he will pay for it 
rather than hire property somewhere else. The pro- 
perty has 47,000 Sq. ft. of office space. If he wants 
to rent that it will cost him Rs. 4700 at Rs. 10 per 
100 sq. ft., i. e. Rs. 5,60,400 a year. Capitalising 
that at 5 per cent. I get Rs. 11,28,000 from which 
I have made a small deduction although High 
Court in some cases approved 40 per cent, deduc- 

^ 0D I take Rs. 10 per 100 sq. ft. as the 

result of my general experience.” 

In cross-examination he says : 

“ In coming to the rateable value at Rs. 16,000 
per cotta I have not taken into consideration the 
sale value. I did not consider the rental value. In 
approaching the matter I was considering what h 
would be the capital value of the property to 
Government. What I mean is this that if Govern- 
ment goes to rent a similar property for its present 
offices they would get in the locality at Rs. 10 per 
100 sq. ft. In other words I ascertain the value 

from the rental level I have capitalised 

the annual value by multiplying it by 20 because 
that is the standard. It is generally taken as the 
standard.” 

This witness says that he is a rating expert and 
valuer and has been an expert in rating law since 
five or six years. At the hearing before the learned 
Small Causes Court Judge the method of valuation 
of the land that was suggested on behalf of the 
appellant was this : (1) Find out the annual rent 
that the building would fetch when let out regard 
being had to the prevailing rent in the locality for 
similar houses used for similar purposes. (2) Multiply 
this annual rent by 20 in order to arrive at the 
capital value. (3) Deduct the present cost of the 
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building from (2). According to the appellant the 
balance would represent “the estimated present 
value of the land valued with the building as part 
of the same premises,” under S. 127 (b) of the Act. 
If the capital value in (2) does not exceed the pre- 
sent cost in (3) then the land value must be taken 
to be nil. It need only be pointed out here that the 
appellant himself contends that cl. (b) of S. 127 
was introduced for those cases where determination 
of the annual rent was not otherwise possible. The 
result of accepting the method suggested above by 
the appellant can be visualised as follows : 

The annual value of any building under Section 


127 (b) = 5 % of 


+ 20 


the estimated 
present cost 
of erecting 
the building 

(the annual 
rent that the 


a reasonable 
amount on 
account of 
depreciation 

the present 
cost of the 
building. 


building 
would fetch) 

According to the appellant the last item in this 
valuation (viz., the present cost of the building) is 
to be obtained from the first two items, (viz., by 
deducting the depreciation allowance from the esti- 
mated present cost of erecting the building). So in 
the result 
the annual value 
of any building 


under S. 127 (b) = 5 % of 20 x the annual rent 

that the building 
would fetch 

i.e. = the annual rent 

thus ultimately the method suggested by the appel- 
lant may lead us to the same annual rent os is con- 
c templated by cl. (a) of the section. The appellant 
himself contends from the history of the section 
that cl. (b) was introduced for those cases where 
determination of the annual rent by the direct 
method contemplated by cl. (a) was not possible. If 
that is so, then how it will ho possible to start with 
the same annual rent in valuing the laud, and why 
should all the troubles involved in the process laid 
down in cl. (b) be undertaken if the result ho to 
arrive at the same starting figure as the final result? 

In these appeals a somewhat different method has 
been suggested by the appellant. It has been con- 
tended before us that “the present value of the land 
valued with the building, etc.,” means the value of 
its present occupation by the owner in its present 
condition. The method that is suggested for esti- 
mating this value is : (1) to find out the character 
d find extent of the present occupation of the pre- 
mises, (2) to see how much any one will pay for 
this land who requires it for the purpose of occupy - 
ing it in its present condition in the same manner 
and to the same extent as the owner is doing ; or 
(3) to find out at what rent the present occupier can 
have similar benefit of occupation of the premises 
in the locality and then to capitalise this rental 
value. This according to the appellant will givo the 
prosent value of the entire premises. In order to 
allocate a portion of this estimated value to the 
land the method suggested is to deduct therefrom 
the present market value of the building. 


We are thus asked by the appellant to lay down a 
definite method of estimating the present value of 
the land required to be estimated by S. 127 (b). 
Hut. the Legislature itself did not do that. The 
method suggested has been sought to be supported 
by reference to authorities on the English law of 
rating and we have been referred to tlio principles 
of beneficial occupation, of contractor’s basis, of 


effective capital value and similar other principles 
discussed by those authorities. But in my opinion 
the question before us is one juris positivi and we 
cannot travel beyoDd the provisions of the statute 
itself. 

As has been pointed out above, the section speaks 
of estimating “the present value of land valued 
with the building as part of the same premises.*’ 
There may be different methods of making this 
estimate and it will be for the expert valuers to 
make the estimate in each particular case. Objec- 
tions can be taken to this expert valuation and 
ultimately the matter is allowed by the statute to 
be taken before a Court and the Judge may thus be 
called upon to decide whether or not the valuation 
is correct. Seldom do we see what happens when 1 
our judicial system is forced to deal with problems 
almost unfamiliar to the Judges. The problem be- 
fore the Judges sometimes becomes like a mathe- 
matical problem in which there are .too many 
unknowns. The Judges no doubt enjoy the tradi- 
tional confidence that they can handle any dispute 
without assistance. Partisan experts called by the 
parties are the most familiar present source of 
technical information imparted indirectly to the 
Courts. Without condemning this long established 
practice in toto it may safely be said that it fre- 
quently operates to confuse the Judge than to 
inform. Before a Judge can act intelligently in such 
a matter he must have an amount of the special 
knowledge required for the matter and I do not 
think that such knowledge can be acquired the 
moment he take3 his first lesson from the partisan 
experts, or, so-called experts, produced by the par- 
ties at the trial. He must have a broader, clearer 
and surer grasp of the subject than he can get from 
any such unreliable lessons. Whatever that be, as 
the present judicial machinery stands, the Judge 
shall have to come to a decision and must decide 
on the expert opinion before him. 

Mr. Mukherjee appearing for the appellant con- 
tends that S. 127 (b) of tho Act should not be so 
construed as to yield a result different from what 
would bo arrived at if S. 127 (a) stood alone and for 
this purposo he takes us to the history of the sec- 
tion. He starts with the Bengal Council Act 4 of 
187G (Tho Calcutta Municipal Consolidation Act, 
187G). Chapter 5, Ss. 104 to 120 of this Act provid- 
ed for the assessment of houses and lands. The 
relevant portion of S. 104 of that Act ran as follows: 

“Tho estimated gross annual rent at which any 
house or land liable to rate under this Act might 
reasonably bo expected to let from year to year 
shall, for tho purposes of any rate to be imposed 
under this Act, be held and bo deemed to be the 
annual value of suoli house or land.” 






That Act made no distinction between buildings 
erected for lotting purposes or ordinarily let and 
buildings not so erected for letting purposes and not 
so ordinarily let. For all characters of premises 
“annual value” was to be based on the estimated 
gross “annual rent” at which such house might 
reasonably be expected to let from year to year. This 
was the position in the English system also. This 
state of things continued up to 1884. Even in tho 
Bengal Council Act 3 of 1884 (the Bengal Municipal 
Act, 188 4) the same principle was adopted : vide its 
101. In 1885 the case of Nundo Lai Bose v. 
Corporation of Calcutta * was decided by this High 
t oui t. That case arose out of an assessment made 
on a certain house and premises which was a family 
dwelling house and not likely to be let on rent. The 


1. (’85) 11 Cal. 275. 





Province of Bengal v. Calcutta Corporation (Pal J.) Calcutta 421 


a Corporation estimated the gross annual rent on the 
basis of the costs of the buildings and premises. 
The Corporation estimated the total expenditure of 
the building and land at Rs. 180,000 and found the 
gross annual rent at which the said house and pre- 
mises might reasonably be expected to let from year 
to year at 2$ per cent, of the said sum. In setting 
aside this assessment Garth C. J. observed : 

“In this it seems to me they acted beyond their 
powers. They had no right whatever to make the 
assessment upon any other basis than that which the 
Act prescribed. The principle upon which they as- 
certained the annual value of the premises appears 
to me to have been obviously fallacious; but whe- 
ther it was so or not it was an arbitrary test and 
one which the law does not sanction.” 

In course of the judgment the learned Chief 
Justice observed that some difficulties might cer- 
b tainly arise in assessing joint family property of 
this nature. But he pointed out that “the prin- 
ciple of rating upon which the Commissioners were 
directed to proceed under Act 4 of 1876 was the 
same which was adopted in England; and similar 
difficulties would arise there in the case of gentle- 
men’s parks and mansions which were laid out for 
residential purposes, and not for sale or letting. 
But such properties were nevertheless constantly 
rated upon the basis of their annual letting value.” 

Mr. Mukherjee contends that what the Corpora- 
tion did in the case of Nundolal Bose 1 was really 
to base the estimate on what was known in England 
the contractor’s basis, and, if in England such pro- 
perties were being constantly rated upon the basis 
of their annual letting value, this contractors basis 
was the method generally used there for such pur- 
c poses. But, as the High Court disapproved of the 
application of that method of arriving at the letting 
value here, the Legislature amended the section in 
1888 (Bengal Council Act 2 of 1888, S. 122) by 
adopting that method as the method of finding out 
the annual value of such building. Section 122, 
Calcutta Municipal Consolidation Act, 1888, ran as 
follows : 

“For the purpose of assessment under this Act, 
the annual value of land and the annual value of 
any house built for letting purposes or ordinarily 
let shall be the gross annual rent at which such 
land or house might reasonably be expected to let 
from year to year less, in the case of a house, an 
allowance of 10 per cent., for the cost of repairs and 
for all other expenses necessary to maintain the 
house in a state to command such gross rent. The 
annual value of any house not built for letting pur- 
d poses and not ordinarily let shall be 5 per cent, on 
the sum obtained by adding the estimated present 
cost of building the house, less a reasonable amount 
to be deducted on account of depreciation, if any, 
to the estimated value of the land valued with the 
house as part of the same premises.” 

This is substantially the present S. 127 divided 
into els. (a) and (b). No doubt this history helps us 
to understand the growth of the law in this respect. 
We know what it was and how it became what it is 
now. But in interpreting the statute we shall only 
have to find out ‘ what it is” though for this pur- 
pose it may be helpful to know what it was and 
how it became so. But beyond this the history will 
not be of much help to us. Further, if the Legis- 
lature wanted to retain the basis of the letting value 
for all classes of buildings as before, but only in- 
tended to clear up the position that a particular 
method could be adopted for the purposes for ascer- 
taining this letting value of a certain class of build- 
ings, then nothing would have been easier for it 


than simply to add an explanation to the then exist- 
ing law to the effect that in determining the letting ^ 
value of this specified class of buildings that speci- 
fied method will be legitimate. 

Assuming that the legislature even after introduc- 
ing cl. (b) intended to retain and retained the 
hypothetical annual rent to be the ‘annual value’ as 
before even then it cannot be denied that the legis- 
lature enacted only one legitimate method °for 
determining this annual value for buildings not 
erected for letting purpose and not ordinarily let. 

In introducing cl. (b) the legislature at least recog- 
nized the difficulty in determining the annual rent 
by the direct method contemplated by clause (a) 
and, therefore laid down a definite method for 
the determination of the annual value. The process 
laid down may or may not yield the annual rent ; 
but this is the only way in which the valuation 
must be made, whether it yields ‘the annual rent’ / 
or merely its approximate equivalent, or anything 
else. Then again in applying this process we shall 
have to estimate “the present value of the land 
valued with the building as part of the same pre- 
mises.” Remembering that the process itself has 
been given by the Legislature to meet also the cases 
where determination of the “annual rent’ by any 
direct method is impossible, it will be absurd to 
suggest that in valuing the land the self-same 
impossible item was intended by the Legislature to 
supply the starting point. To ascribe this intention 
to the Legislature would indeed be a very violent 
supposition. 

Mr. Mookerjee next contends that what is given 
in S. 127 (b) is really the contractor’s basis of 
rating prevailing in the English system. If that is 
so, it is so. But even then that would not entitle us 
to give up the positive expressions of the section ^ 
and haunt for what is the ‘contractor’s basis’ as 
understood in the English system and then to apply 
that basis instead of applying the provisions of the sec- 
tion as expressed by the Legislature. In the English 
system since the Poor Rate Exemption Act, 1840, 

(3 & 4 Viet., C. 89) the only persons rateable besides 
parsons and Vicars, are those in occupation of lands 
etc. This occupation means ‘beneficial occupation’ 
or occupation of some value. The more complete 
way of expressing the fact, usually and compen- 
diously expressed by saying that there is no benefi- 
cial occupation, is to say that there is occupation, 
but it has no value. In that system the legal defini- 
tions of value for the purpose of rating are contained 
in the Rating and Valuation Act, 1925 (15& 16 Geo. 

V, C. 90) S. 68 (1), the Valuation (Metropolis) Act, 

1869, (32 & 33 Viet. C. 67), as amended by the h 
Rating and Valuation Act, 192S (18 & 19 Geo. V, 

C. 8) and by S. 7, Rating and Valuation (Apportion- 
ment) Act 1928 (18 & 19 Geo. V, C. 44). There is 
(1) a gross value, (2) a rateable value, and (3) an 
intermediate value known as the net annual value. 
These expressions are defined in the statutes 
referred to above and the rating proceeds upon the 
basis of these statutory definitions. The gross value 
is defined to mean the rent which a tenant mi<>ht 
reasonably be expected to pay for a hereditament 
from year to year under certain circumstances : see 
S. 68 (1), Rating and Valuation Act, 1925 and S. 4, 
Valuation (Metropolis) Act, 1869. The question' in 
the English system, therefore, always reduces to 
finding out the rent which a tenant might reason- 
ably be expected to pay for a hereditament from 
year to year. Various methods are suggested accor- 
ding to the character and use of the hereditament to 
find out this hypothetical annual rent and the 
so-called Contractors’ basis is only one such method. 
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There are also the profits basis and the competitive 
bfLsis 

Where an owner is also theoccupier, and especially 
where it is difficult or impossible to imagine any 
person other than the owner in occupation, the task 
of discovering what a hypothetical tenant would pay 
becomes very difficult. It was owing to these circum- 
stances that it was found necessary for rating experts 
and Courts to have recourse to what Viscount 
Cave L. C. described as hypotheses of a more or less 
violent character in 1926 A. C. 331 2 3 at p. 338. One 
such hvpothesis is the assumption that the rent 
which would commend itself to a tenant would be 
based upon an estimate of the profits resulting from 
the occupation of the hereditament. Another is the 
contractor’s basis, namely, an estimate of the rent 
by reference to the interest which a contractor 
would expect for the money which he had expended 
i i n buying the land and erecting the buildings of 
which the hereditament consists. (!"»<*« Faraday 
on Rating, Edn. 4th, Vol. I, Chap. IV p. 76). The 
contractor’s principle has been explained by Lord 

Parker thus : . 

“When the owner is also theoccupier, then in- 
asmuch as he is by reason of his occupation out of 
pocket to the extent, at least, of interest on hi s 
capital expenditure in acquiring and building on 
the land he occupies, the amount of such interest is 
good evidence of what the owner would be willing 
to pay by the year for the privilege of continuing in 
occupation (1916) 1 A. C. 337 s at p. 360. 

The capital expenditure to be taken into consi- 
deration again is not that which was incurred in 
the past, but that which would be incurred at the 
date of assessment. According to the English autho- 
r rities the true method of applying this basis would 
be to ask : (1) what would be the lowest present cost 
of a structure suitable for the purposes for which 
this hereditament is now occupied? and (2) how 
much more would such new structure bo worth for 
its purpose than the existing one because of more 
efficient and economical working. Hut all tins is 
onlv a method of estimating the rent. In the 
English system wo have also the expression effec- 
tive capital value.” This means “the selling price 
between a willing seller and a willing purchaser of 
the property in question, subject to the restriction 
that it can only bo occupied substantially in its 
present condition.” In considering whether the pro- 
fits basis or the contractor’s basis is to bo adopted 
it has, even in the English system, been found 
impossible to lay down any definite principle deter- 
mining the circumstances in whioh one or other 
d of these methods of assessment shall he applied : 

(Faradav p. 80). ,, 

As has been pointed out above, those are a l 

.methods not of determining the value of the land, 

but of ascertaining the hypothetical annual rent. 

IThcv mav be quite useful for the system whore 

such rent falls to be determined. Hut our statute 

requires the determination of the valuo of the land 

land not the annual rent. Even if wo assume that 

cl. (b) gives onlv what is known as the eontraotoi * 

(basis’ in the English system, that does not m the 

least solve the difficulty. ’Contractor s basis on y 

gives a process for determining an approximate 

2. (1926) 1926 A C. 331 : 95 li.J.K.B. 605: 134 L.T. 
483 : 90 ,1.1’. GO : 42 T.L.U. 275, Kingston Union 
v. Metropolitan Water Hoard. 

3. (1916) l A.C. 337 : 85 li.J.K.B. 296 : 114 L.T. 
380 : 80 J. I’. 137: 32 T.L.li. 168: 14 L.G.R. 217 : 
60S.J. 208, Metropolitan Water Hoard v. Chertsev 
Union Assessment Committee. 


equivalent of annual rent where its determination 6 
by the direot method is difficult or impossible. It 
does not give us any method for estimating the 
present value of the land valued with the buildiDg 
as part of the same premises. This value shall have 
to be estimated in course of the process laid down 
by cl. (b). Consequently, whatever name the process 
be given the difficulty, if any, in estimating the 
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present value of the land still remains and the con 
tractor’s basis’ does not authorise this estimate to be 
started on the basis of ‘annual rent’ as suggested by 

the appellant. . 

The question as to how to determine the value 

of the land as required by S. 127 (b) came up for 
consideration in this Court between these identical 
parties on another occasion : see 44 C. VV. N. lbo.* 

A Division Bench of this Court declined to lay 
down any definite method of valuing the and 
under S. 127 (b) and refused to accept the method J 
suggested by the present appellant to be the only 
one legitimate method. The possible difficulty in 
making such valuation was also P° int ® d M °^. b y m . y 
learned brother Nasim Ali J. in I.L.R- (1937) 1 Cal. 
576.5 The word ‘value’ ordinarily means the 
amount of money for which the thing can be exchang- 
ed in open market”— means ‘the selling price ; and 
this meaning was accepted forthe word as used in this 
part of the section by this Court m 44 C.W.N. 16 d. 

We do not see any reason why we should diner from 
the view taken in that case. The value must be the, 
selling price as was pointed out by our learned bro- 
ther Mitter J. in 44 C. W. N. 165* and it must be 
the selling price of the land between a willing seller 
and a willing purchaser of the property in question,- 
subject to the advantages or disadvantages involved 
in its present condition. It is no doubt a funda. g 
mental principle of rating that the property must be 
valued as it exists at the time when the rate is 
made with all the then existing circumstances. 
This is also what is required by S. 127 Jb), Calcutta 
Municipal Act. There always remains the difhoulty 
in estimating this price. But this difficulty is to bo 

solved by an expert valuer. 

As has been pointed out above, the value of t ic 
land estimated by the Corporation has been stated 
by its expert witnesses to have been the present 
value of the land valued with the building as part 
of the same premises. These experts have given the 
details of the method adopted in coming to this 
estimate, and nothing has transpired either from 
their cross-examination, or from the expert evidence 
given on the side of the present appellant whicli 
would entitle us to say that the method adopted by 
the Corporation in making this estimate was wrong. 
In the result therefore these appeals are dismissed 

with costs. , , , 

NASIM ALI J I agree that these appeals 

should be dismissed with costs. The pomt raised in 

these appeals was decided by a Division Bench ot 

this Court in 44 C.W.N. 165* I see no reason to 

differ from the decision in that case. The hearing- 

fee in these appeals is assessed at ten gold mohurs. 

G N 'B.K. .Inpeuls dismissed. 

4. ( 40) 27 A. I. R. 1940 Cal. 47 : 1S9 I. C. .1<: 
I.L.R. (1940) 1 Cal. 16S : 44 C.W.N. 165, Corpora- 
tion of Calcutta v. Province of Bengal. 

5. (’37) 24 A. 1. R. 1937 Cal. 14 : 169 l.C.M! : 
I.L.R, (1937) 1 Cal. 576 : 41 C. W. N. 200. Corpo- 
ration of Calcutta v. Jardino Skinner A Co. 
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B. K. Mukherjea and Blank JJ. 

Nripendra Chand Saha Chowdhury and 
others — Plaintiffs — Appellants 

v. 

Jowadali Mondal — Defendant — 

Despondent . 

Appeal No. 894 of 1939, Decided on 20th Febru- 
ary 1942, from appellate decree of Sub-Judge, 
Mymensingh, 2nd Court, D/- 17th February 1939. 

(a) Bengal Tenancy Act (8 of 1885, as amen- 
ded in 1928), S. 26B — Section is not retrospec- 
tive. 

Section 26B is not retrospective and consequently 
to a transfer of a portion of a holding effected prior to 
1928 is not in any way validated by this amend- 
ment. The transferee still remains a trespasser. 

[P 424 C 1] 

(b) Bengal Tenancy Act (8 of 1885 as amen- 
ded in 1928), Ss. 26B, 87, 26F — Sale of part of 
occupancy holding before 1928— Sale of residue 
after 1928 amendment — Rights of landlord to 
evict first transferee on such sale explained — 
Landlord purchasing lands sold to second trans- 
feree under S. 26F is entitled to recover pos- 
session of land from first transferee. 

Where a part of occupancy holding is sold before 
1928 and the residue sold after 1928 and the second 
transferee is in possession of the lands purchased by 
him and is liable for payment of the entire rent and 
the lands have neither been pre-empted by the land- 
c lord under S. 26F, Ben. Ten. Act, nor separated 
from the rest of the holding by a division of the 
tenancy under S. 88 of the Act, it cannot be said 
that the landlord would still have the right to enter 
upon the land in possession of the first transferee. 
The second transferee must be deemed to be a ten- 
ant under the landlord in the same way as the ori- 
ginal raiyat was, he was still answerable for the 
entire rent and to allow the landlord a right of re- 
entry with regard to the lands previously sold, in 
such circumstances, would be to hold that there 
could be an abandonment in respect of the portion 
of the holding. Therefore, the mere transfer of the 
last portion of the holding to a purchaser if it is 
after 1928, would not by itself constitute abandon- 
ment. The landlord, however, may have the right to 
recover possession of the first sold portion if, in ad- 
dition to the transfer of the residue of the holding, 
d other circumstances are present. If the second 
transferee gets the tenancy sub-divided and the rent 
apportioned under S. 88, Ben. Ten. Act, there would 
be obviously a splitting up of the original holding. 
The portion already sold would in that case be 
severed from the remaining portion and as there is 
no arrangement made for payment of rent in respect 
of the same either by the original tenant or his 
successor, it might be deemed to have been aban- 
doned, even though the other portion was actually 
in possession of a tenant. The landlord would also 
have the right to recover khas possession of the 
portion sold to the first purchaser, if he has exer- 
cised his right of pre-emption with regard to the 
remaining portion and taken possession of the same. 
In such a case, there is no tenant in possession of 
any portion of the land constituting the holding and 
there is no arrangement for payment of rent in res- 
pect of the same. As the first transferee who is alone 
in possession is admittedly a trespasser he can cer- 
tainly be evicted and the landlord can take khas 


possession of the lands occupied by him : Case law 
discussed. [P 424 C 2] 9 

Atul Ch. Qupta and Eiran Kr. Roy . — 

for Appellants. 

Nirrnal Chandra Nandi — for Respondent. 

JUDGMENT. — This is an appeal on behalf of 
the plaintiffs and it arises out of a suit commenced 
by them to recover possession of the lands in suit, 
on establishment of their title to the same. The 
material fact9 lie within a small compass and may 
be narrated as follows : By certain collectorate par- 
titions the plaintiffs have come to own the entirety 
of tauzi No. 14198 of the Mymensingh Collectorate. 
Under this touzi there was a non-transferable occu- 
pancy holding in possession of one Indramoni 
Dasya, consisting of four plots of land, to wit, C. S. 
Dags Nos. 686, 688, 801 and T3 acres of Dag 687. 

In 1927, Indramoni sold all the lands of the hold- f 
ing with the exception of *34 aores of land of hold- 
ing No. 686 to the present defendant. In 1928, the 
Bengal Tenancy Act was amended, making all occu- 
pancy holdings transferable in law, and in 1936 
Indramoni transferred the residue of the holding 
amounting to *34 acres of land possessed by her to 
one Kali Prasanna. The plaintiffs as landlords, 
thereupon exercised their right of repurchase under 
S. 26F, Ben. Ten. Act, as it stood prior to the 
amendment of 1938 in respect to the portion of land 
purchased by Kali Prasanna, and they have now 
instituted the present suit to recover possession of 
the lands sold to the defendant in 1927, on the alle- 
gation that the holding was entirely abandoned 
after the second transfer, and the defendant as a 
mere trespasser had no right to retain possession of 
the same against the plaintiffs landlords. 

Both the Courts below have dismissed the plain- ^ 
tiff’s suit. They have held concurrently, that as the 
sale to Kali Prasanna was after 1928, when occu- 
pancy rights became transferable in law, the plain- 
tiffs were bound to recognize Kali Prasanna as 
tenant, and the holding could not be said to have 
been abandoned. It was further held, that the plain- 
tiffs by exeroising their right of pre-emption simply 
stepped into the shoes of Kali Prasanna, and could 
not treat their own purchase as constituting an 
abandonment of the holding. It is the propriety of 
this view that has been challenged before us in this 
second appeal. It may be pointed out at the outset 
that the identical point came up for consideration 
before Edgley J. sitting singly in 44 C.W.N. 118,1 
and it was held by the learned Judge that as soon 
as the last portion of the holding was transferred, 
there was an abandonment of the holding within h 
the meaning of S. 87, Ben. Ten. Act, and the land- 
lords were entitled to enter on the land occupied by 
the first purchaser. In that case, as in the present, 
the landlords had got the lands of the second pur- 
chaser by exercise of their rights of repurchase under 
S. 26 (F), Ben. Ten. Act, a3 it stood before 1938, 
but it was held, that even without relying on their 
pre-emption of a portion of the holding, the land- 
lords were entitled to treat the holding as abandoned. 

The decision undoubtedly supports the contention of 
the appellant. Mr. Gupta who appears on behalf of 
the appellant has placed reliance upon the decision 
itself but he has attempted to support it on grounds 
other than those assigned by the learned Judge. 

The learned advocate appearing for the respon- 
dent, has on the other hand contended that the 

1. (’40) 27 A.I.R. 1940 Cal. 6: 186 I.C. 555: I.L.R. 
(1939) 2 Cal. 471 : 70 C.L.J. 501 : 44 C.W.N. 11& 
Annada Prosad v. Eamjan Sarkar, 
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_ decision of Edgley J. is wrong, as it goes against 
several decided authorities of this Court. In these 
circumstances it is necessary for us to examine the 
matter with some care. Under the law as it stood 
prior to 1928, occupancy holdings were not trans- 
ferable except with the consent of the landlord or 
by custom, and an unauthorised transfer of the entire 
holding by way of sale, ordinarily entitled the land- 
lord to enter upon the lands of the holding : vide 
42 Cal. 172. 2 The reason why the zemindar was en- 
titled to recover possession of the lands of a holding 
which was sold in its entirety by the raiyat was 
explained in one of the earliest Full Bench decisions 
of this Court which is to be found m 22 W. R. 22. 3 
The reason was that the sale and transfer of posses- 
sion to the purchaser conveyed no title to him, and 
as the raiyat had left the land he must be deemed 
to have abandoned it. As the land remained a part 
'5 of the zemindary of the landlord, to which the per- 
son in possession had no title, and which was aban- 
doned by the owner, there was nothing in law which 
prevented the proprietor from taking possession of 
it. If the raiyat transferred only a portion of the 
holding and remained in possession of the rest, the 
landlord had no right to recover possession of the 
transferred portion as the holding was not then 
abandoned, and the original tenant occupying a 
portion of the lands, constituted a barrier between 
the landlord and his own transferee. It was also 
well settled that the entire holding need not be 
transferred all at once. If the entire holding was sold 
out in parts at different times, it would amount to 
abandonment as soon as the last transfer was made. 

In 1928 the law was changed, and under S. 20(B), 
Ben. Ten. Act, as it stands after amendment, the 
3 holding of an occupancy raiyat, or a share or portion 
of it can be transferred like any other species of 
immovable property, subject to the other provisions 
of the Aot. It is undisputed that the section is not 
retrospective and consequently a transfer of a por- 
tion of a bolding effected prior to 1928 is not in 
any way validated by this amendment. The trans- 
feree still remains a trespasser. The question now is 
what would be the legal consequence if the residue 
of the holding in possession of the raiyat is sold to 
another person after 1928. The second transferee of 
course canno' bo evicted, but Edgley J. is of opinion 
that the fir: transferee can bo turned out as a tres- 
passer, as there is an abandonment of the holding 
as soon as the second salo is made, even though it 
is made after 1928, and the first transferee would 
lose the protection, which ho hitherto enjoyed by 
reason of the original tenant being in possession of 
^ a portion of the holding. Edgley J. lays stress on 
the wording of S. 26 (B), Ben. Ten. Act, which 
makes the holding of an occupancy raiyat transfer- 
able subject to the other provisions of the Act. In 
his opinion, S. 26 (B) must bo read subject to the 
provision of S. 87 of the Act. It is pointed out by the 
learned Judge that so long as tho original tenant 
was in possession of some portion of tho holding tho 
landlord might have some security for tho rent of 
the entire tenancy, including tho portion already 
transferred. But the second transferee, who acquir- 
ed tho statutory right of a tenant with regard to a 
portion might get the holding divided under S. 88, 
Ben. Ten. Act, and tho landlord also might exercise 
his right of pre-emption under S. 26 (F) of tho Act. 

2. (‘15) 2 A.I.U. 1915 Cal. 212: 27 I.C. 61 : 42 Cal. 
172 : 20 C. I,. J. 52 : IS C.W.N. 971 (F.B.), Daya- 
moyi v. Ananda Mohan Bov. 

3. (’71) 22 W. B. 22 : 13 Bong. L. B. 271 (F.B.), 
Narendra Narayan v. Ishan Chandra. 
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In either case, the landlord would have no means a 
of realizing rent in respect of the portion of the 
holding previously transferred, and as with regard 
to that portion at least the original tenant can be 
said to have made no arrangements for payment of 
rent, there is abandonment within the meaning of 
S. 87, Ben. Ten. Act. 

In our opinion, Edgley J., has enunciated the 
proposition of law a little too broadly. If the second 
transferee is in possession of the lands purchased 
by him and is liable for payment of the entire rent 
and the lands have neither been pre-empted by the 
landlord under S. 26 F, Ben. Ten. Aot, nor sepa- 
rated from the rest of the holding by a division of 
the tenancy under S. 88 of the Act, it is difficult to 
say that the landlord would still have the right to 
enter upon the land in possession of the first trans- 
feree. The second transferee must be deemed to be a 
tenant under the landlord in the same way as the / 
original raiyat was, he was still answerable for the 
entire rent and to allow the landlord a right of re- 
entry with regard to the lands previously sold, in 
such circumstances, would be to hold that there ( 
could be an abandonment in respect of a portion of; 
the holding. We think, therefore, that mere trans- 
fer of the last portion of the holding to a purchaser 
if it is after 1928, would not by itself constitute 
abandonment. The landlord, however, may have 
the right to reoover possession of the first sold por- 
tion if, in addition to tho transfer of the residue of 
tho holding, other circumstances are present, to 
which reference was made by tho learned Judge 
himself in his judgment. If the second transferee 
gets the tenancy sub-divided and the rent apportion- 1 
ed under S. 88, Ben. Ten. Act, there would be 1 
obviously a splitting up of the original holding. The g 
portion already sold would in that case be severed 
from tho remaining portion and as there is no 
arrangement made for payment of rent in respect 
of the same either by the original tenant or his suc- 
cessor, it might bo deemed to have been abandoned, 
even though the other portion was actually in pos-| 
session of a tenant. 

We think that the landlord would also have the 
right to reoover klias possession of the portion sold 
to the first purchaser, if he has exercised his right 
of pre-emption with regard to the remaining por- 
tion and taken possession of the same. In such a 
case, thero is no tenant in possession of any portion 
of the land constituting the holding and there is no 
arrangement for payment of rent in respect of the 
same. As tho first transferee who is alone in posses- 
sion is admittedly a trespasser ho can certainly be 
evicted and the landlord can take khas possession of h 
the lands occupied by him. In the case decided by 
Edgley J., the plaintiffs landlords had also pre- 
empted the portiou of tho holding sold to the last 
transferee, and wo think, therefore, that the decisiou 
of our learned brother was perfectly right though, 
for ourselves, wo would like to base tho landlord’s 
right of ontering on the land, on tho ground of his 
having pre empted and taken possession of the rest 
of the holding. It appears that Edgley J., did not 
attach much importance to tho fact of tho land- 
lord’s taking possession of the last portion of tho 
holding by ro-purohase under S. 26F, Ben. Ten. 
Act, inasmuch as he folt embarrassed by certain 
decisions of this Court, which held, that the land- 
lord if he himself purchases a portion of tho hold- 
ing by private sale, or in execution of a money 
decree, which gives him only the right, title and 
interest of tho judgment-debtor, is precluded from 
setting up his own purchase as constituting an 
abandonment of the holding. 


lflM Nagendra Nath v. Krishnapada Sarkar ( B . K. Mukherjea J.) Calcutta 425 


xx The decided cases to which reference was made 
by the learned J ndge are 40 C. W. N. 209* and 35 
C# W . N. 648. 4 5 6 In both these cases, which were de- 
cided under the old law, the occupancy raiyat had 
himself transferred a portion of the holding and the 
remaining portion was purchased by the landlord, in 
execution of a defective rent decree which had the 
effect of a money decree. It was held by the learned 
Judges that on the principle enunciated by the Full 
Bench of this Court in 25 C.W.N. 29,6 the landlord 
who merely stepped into the shoes of the tenant by 
such sale, could not take advantage of his own pur- 
chase in treating the holding as abandoned and 
evicting the first transferee. In our opinion the 
cases mentioned above cannot have any application 
to the facts of the present case. In 25 C. W. N. 296 
it was held that an occupancy raiyat who had 
transferred a part of his non-transferable holding 
b was not competent to surrender to the landlord 
either the whole holding or the portion so trans- 
ferred and thereby entitle the landlord to enter on 
the lands; as that would be to allow him to derogate 
from his own grant which the law does not permit. 
In other words, having himself transferred a portion 
of the holding to another for a consideration, the 
transferor was disentitled to exercise to the detri- 
ment of the purchaser, the power of surrender, 
which he undoubtedly had. We entertain doubts as 
to whether this principle could be extended to a 
case where the raiyat sold a portion of his tenancy 
to a purchaser, and the remaining portion was 
purchased by the landlord in execution of a decree 
against the tenant. 

According to the Full Bench decision, the dis- 
ability was upon the raiyat, who on the principle 
^ that the grantor cannot be permitted to derogate from 
his grant, was prevented from doing anything which 
might prejudice the interests of his vendee. But in 
the cases mentioned above, it was the landlord who 
:put up to sale the remaining portion of the tenancy, 
the tenant really did nothing except that he could 
not or did not pay the rent and thereby gave the 
landlord an opportunity to put up his lands to sale. 
But even if these decisions are right, there is no 
act or omission nor even a default on the part of 
the tenant in the present case. Kali Prasanna did 
neither voluntarily sell his share to the plaintiffs, 
nor did he do or abstain from doing anything which 
enabled the landlord to acquire his share by pur- 
chase. The landlords merely exercised their statu- 
tory right of repurchase, which was not founded on 
any aot except the act of purchase by the tenant. It 
is also doubtful, whether not being the grantor 
d himself, the principle that one cannot derogate from 
his grant could at all be invoked against Kali 
Prasanna. 

It may be said further, that even if before 1928, 
a landlord in purchasing a portion of the tenancy 
could be deemed to have impliedly held out and 
represented that the entire holding was transferable, 
there could be no such representation, when the 
lands were sold after 1928. We have therefore no 
hesitation in holding that the fact of the plaintiffs 
having pre-empted a portion of the holding does not 
disentitle them in any way to treat the holding as 

4 . (’36) 23 A.I.R. 1936 Cal. 536 : 165 I.C. 190 : 62 
Cal. 1110 : 40 C. W. N. 269, Sorojini Roy v. 
Ramesh Chandra. 

5. (’32) 19 ii.I.R. 1932 Cal. 405 : 137 I.C. 668 : 35 
C.W.N. 648, Runini Kumar v. Amiruddin Kabiraj. 

6 . (’21) 8 A. I. R. 1921 Cal. 444 : 61 I. C. 443 : 48 
Cal. 605 : 32 C.L.J. 286 : 25 C. W. N. 29 (F.B.), 
Mohesenuddin v. Bhagaban Chandra. 
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abandoned. On the other hand, having got posses- 
sion in exercise of their statutory right of the lands 
that were in lawful occupation of their tenant, they 
could evict the first transferee who was nothing but 
a trespasser with regard to the lands possessed by 
him. The fact that under S. 26 (F) (6), Ben. Ten. 
Act, the pre-empting landlord gets only the right* 
title and interest of the purchaser is immaterial for,* 
as we have said above, no rule of estoppel could be 
invoked against the purchaser also. Our conclusion 
therefore is that the plaintiffs are entitled to recover 
possession of the lands in possession of the defen- 
dant. The appeal is thus allowed. The judgments 
and decrees of both the Courts below are set aside, 

and the plaintiffs’ suit decreed with costs in all the 
courts. 


0 


K.S./R.K. 


Appeal allowed. 
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B. K. Mukherjea and Blank JJ. 

Nagendra Nath Sarkar— Defendant 

J udgment- debtor — Appellant 

v. 

Krishnapada Sarkar and another 

Plaintiffs — Decree-holders — 

Respondents . 

Appeal No. 122 of 1941, Decided on 4th March 
1942, from original order of Sub-Judge, Burdwan. 
D/- 25th January 1941. 

Civil P. C. (1908), S. 60 (1) (c) — “Agricultu- 
rist” — Occupancy raiyat letting out lands and 
living on such income and having no other in- 
come held agriculturist. ^ 

The judgment-debtor had about 20 or 25 bighas 
of culturable land with regard to which he had been 
recorded as an occupancy raiyat. He was not actually 
cultivating all these lands with his own hands but 
was getting them cultivated under bhag system, by 
letting them out to bhag chasis. The other income 
which he derived from his zemindary properties was 
only Rs. 25 : 

Held that he was an agriculturist and therefore 
his residential house was exempt from attachment. 

[P 425 C 2] 

Baidpa Nath Banerji and Chandra Naraijan 
Laik — for Appellant. 

B. K. MUKHERJEA J. — This is an appeal on 
behalf of the judgment-debtor and is directed against 
an order of the Subordinate Judge, Burdwan, dated h 
25th January 1941, dismissing the appellant’s 
objection to attachment and sale of his residential 
house on the ground that it was exempted from 
attachment under S. 60 (1), cl. (c), Civil P. C. 

The only point in dispute is as to whether or not 
the judgment-debtor was an agriculturist within the 
meaning of that clause. It appears to us from the 
evidence that the appellant has got about 20 or 25 
bighas of culturable land with regard to which he 
has been recorded as an occupancy raiyat. He ad- 
mits in his deposition that he does not actually 
cultivate all these lands with his own hands, and 
gets them cultivated under the bhag system, by 1 
letting them out to bhag chasis. The other income 
which he derives from his zemindary properties is 
only Rs. 25. From the facts, appearing on evidence, 
it seems to us that the appellant is an agriculturist. 
There is no opposition on behalf of the respondents 
in this appeal. In these circumstances, we allow the 
appeal and set aside the order of the Subordinate 
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Judge, and direct that the house of the petitioner 
be released from attachment. We make no order as 
to costs in this appeal. 

BLANK J. — I agree. 

K.S./R.K. Appeal allowed . 

C. P. C. — 

(’40) Chitaley, S. 60, N. 10 Pt. 1. 

(’41) Mulla, Page 243 Note “Clause (c) : Houses 
occupied etc.'* 
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Henderson J. 

Buhini Kumar Bhattacharyya 
Accused — Petitioner 

v. 

Emperor. 

Criminal Revn. Petn. No. 1090 of 1941, Decided 
on 19th February 1942. 

(a) Motor Vehicles Act (1939), S. 123 — Ac- 
cused returning fares to passengers may be 
regarded as conductor. 

From the fact that the accused returned fares to 
passengers, it can be inferred that the accused was 
the conductor. [P 426 C 1] 

(b) Motor Vehicles Act (1939), S. 123 — State- 
ment by co-accused that accused was conductor 
is no evidence against accused — Prosecution 
should ask for separate trial and examine co- 
accused as witness if they wish to rely upon 
statement. 

In a prosecution under S. 123, a statement by the 
co-accused (driver) that the accused was the con- 
ductor of the bus is no evidence against the accused. 
If the prosecution wish to rely upon that statement 
they should ask for separate trial and examine the 
co-accused (driver) as a witness. [P 426 Cl] 

S. S. Mukherjee and Sachindra K. Bhatta- 
charjee — for Petitioner. 

ORDER. — The petitioner has been convicted of 
an offence punishable under S. 123, Motor Vehicles 
Act. The gist of the prosecution case is that a cer- 
tain vehicle which was licensed as a lorry was being 
improperly used as a bus. The accused were the 
driver and owner and the petitioner who is alleged 
to have been the conductor. The prosecution only 
examined two witnesses, namely tho police officers 
who detected the offenco. None of tho passengers 
were examined to provo that the petitioner was 
a acting as the conductor. There was only circum- 
stantial evidence to the effect that the petitioner 
returned the fares to tho passengers. The learned 
Magistrate would certainly have been entitled to 
find on this evidence that the petitioner was tho 
conductor. But unfortunately ho has also placed 
reliance upon a statement made by a co-accused, 
i. e., Wazid Ali — tho driver. If the prosecution 
wished to rely upon this, they should have asked 
for a separate trial and examined Wazid Ali as a 
witness. As the present conviction has been based 
upon what is not evidence, it cannot bo supported. 
The rule is accordingly made absolute, the convic- 
tion and sentence are set aside and 1 direct that the 
petitioner be retried by some other Magistrate. Tho 
prosecution will bo at liberty to examine as wit- 
nesses the driver and any of the passengers. 

G.N./R.K, Rule made absolute . 


A. I. R. (29) 1942 Calcutta 426 (2) e» 

Roxburgh and Mohamad Akram JJ. 

Emperor 

v. 

Keamatali Sheikh and others — Accused . 


Criminal Ref. No. 29 of 1941 and Appeals Nos. 
710 and 714 of 1941, Decided on 29th January 1942. 

Penal Code (1860), Ss.302, 326, 324 and 109— 
A’s cattle damaging D's crops — While D was 
taking cattle to pound A, B and C coming to 
rescue cattle — During scuffle between B and C 
on one side and D on other A suddenly taking 
out pocket knife which he happened to carry in 
his waist and stabbing D as result oi which D 
died — Whole incident of stabbing sudden and 
spontaneous — A held guilty under S. 326 and 
not S. 302 — B and C held guilty under S. 323 
and not Ss. 324 and 109. 

The cattle of the accused had damaged D's crops. 
While D was taking the cattle to the pound, the 
accused A , B and C came to rescue the cattle. 
Accused B pushed D down and C held him down 
when A took out a pocket knife which he happened 
to carry in his waist and stabbed D into the stomach 
as a result of which D died. The whole incident of 
stabbing took place very suddenly. It arose sponta- 
neously because A happened to remember when the 
quarrel was developed that he had a knife in his 
waist. There was no previous premeditation about 
the mntter and the accused party did not go to 
attack armed in any way. The attaok itself on D 
apart from the scuffle between B and C on the one 
hand and the deceased on the other amounted to 
one sudden blow inflicted by A : 

Held that accused B and C were guilty of an 
offence under S. 323. Since there was nothing to 
show that at any stage before the incident happened 
they were aware that there was any likelihood of D 
receiving any stab wound their conviotion under 
Ss. 324 and 109 could not be sustained. 




[r 427 C 2 ; P 428 O 1] 


Held further that in view of the sudden and 
special nature of tho incident of stabbing it could 
not be said beyond reasonable doubt that any of the 
intentions or requisite knowledge necessary to sup- 
port a charge of murder under S. 302 were made 
out against A . He was guilty under S. 326 while 
there was room for doubt as regards the charge 
under S. 302. [P 428 C 1] 


Sudhansu Sekhar Mukherji — for the Crown. 

Suresh Chandra Talukdar and NVihil Chandra 
Talukdar — for Acoused. 


ROXBURGH J. — In this case the aooused 
Keamatali Sheikh has been couvioted on the unani- 
mous verdict of the jury under S. 302, Penal Code, 
and has been sentenced to death by the Additional 
Sessions Judge of Mymensingh who has referred 
his case for confirmation to this Court under S. 374, 
Criminal 1\ C. The accused has also appealed. 
Three other accused, Isof Ali, Sabed Ali aud Samar 
Ali wore tried along with Keamatali Sheikh on a. 
charge under S. 302/109, Penal Code, and have been 
convicted on the unanimous verdict of the jury 
under S. 324/109 of the Code and have been sen- 
tenced to three years’ rigorous imprisonment each. 
Those have also appealed. Keamatali Sheikh was 
also charged and tried under S. 324, Penal Code, 
hut no verdict was takeu from tho jury on this 
charge. The prosecution case was that on 24th 
August 1941 two cattle of the accused Keamatali 
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a Sheikh damaged the crops of one Keamafc Akanda 
who was taking them to the pound when the four 
accused together with another named Hasen Ali 
came to rescue the cattle. The accused Isof Ali 
pushed Keamat Akanda down into a field by the 
side of the road and Sabed Ali and Samar Ali held 
him down when Keamatali Sheikh took out a 
pocket knife from his waist, opened the blade with 
his teeth and stabbed Keamat Akanda with it into 
the stomach just above the navel. The medical 
evidence is that death would be the natural conse- 
quence of the injury caused. Ahed Ali Akanda, 
P. W. 1, attacked Keamatali Sheikh with a stick 
and was in turn caught hold of by the accused 
Samar Ali. Keamat Ali Sheikh then struck Ahed 
Ali with a knife causing a cut wound. P. W. 9 
Shahed Ali Akanda then came up and hit Keamat 
Ali Sheikh with a wooden club knocking the knife 
o out of his hand. 

The occurrence had taken place just before noon. 
The witnesses carried Keamat Akanda home and 
later took him to the Dhalla Charitable Dispensary. 
Prom there they set out to take him by train to 
Mymensingh but missed the train and so brought 
him back to the dispensary. At about 4 O’clock 
witness Habibulla Akanda, P. W. 10, left the place 
for the Thana which he reached at 8-35 P.M. and 
there he lodged the first information. In the mean 
time as the condition of Keamat Akanda became 
precarious, the doctor Paramesh Chandra Majumdar, 
P. W. 8, recorded his dying declaration. The de^ 
ceased died at 8-30 P.M. that night. In his dying 
declaration he stated : 

“ My name is Keamat Ali Akanda. My father’s 
name is Akbar Akanda deceased. My home is at 
c Bharbhara. Keamat Sheikh son of Doli Sheikh of 
Bharbhara gave me thrust with a knife on my 
abdomen. His brothers Isof, Samar and Sabed Ali 
held me.” 

The first information does not mention the names 
of the three accused Isof, Sabed Ali and Samar Ali 
who, as stated in the dying declaration are brothers 
of Keamat Sheikh. The version there given is that 
Keamat Sheikh’s cow came to damage the paddy of 
the deceased Keamat Akanda who drove the cow 
away. At that time Keamat Sheikh came and 
abused Keamat Akanda and there w’as an alterca- 
tion between the two in course of which Keamat 
. Sheikh caused a serious injury with a knife on the 
left side of the abdomen about the navel of Keamat 
Akanda. The first information also mentions that 
the informant Habibulla, P. W. 10, and others had 
taken the deceased to Dhalla for treatment. Keamat 
d Sheikh was charged under S. 302, Penal Code for 
causing death of Keamat Akanda and under S. 324 
in respect of the injury inflicted on Ahedali. The 
other accused were charged withabetting the offence 
of murder committed by Keamat Sheikh. 

The evidence of the eye-witnesses in the case 
supports the version as given in the dying declara- 
tion and as stated above, which makes out that the 
accused party were the aggressors as the deceased 
was taking the cattle along the road. Ahed Ali 
Akanda, P. W. 1, is a nephew of the deceased who 
says that he went to his uncle when the cattle were 
being taken to the pound and supports the case that 
he himself was injured when he attacked Keamat 
Sheikh. Medical evidence is given to show that he 
himself had an injury, an incised wound, which 
was slight, on the right side of his body. This was 
seen by the doctor, P. W. 8, on the same afternoon 
when the deceased had been brought to the dispen- 
sary at about 4 P.M. No mention of this injury is. 
however, made in the first information, nor ,of the 


fact that this witness had any part in the occur- 
rence. [After referring to the evidence of the wit e 
nesses for the prosecution his Lordship proceeded.l 
The four accused in their statements all merely 
pieaded not guilty, but Keamat Sheikh submitted 
in the trial Court a written statement. His story is 
that Keamat Akanda came with a scythe the 
witness Ahed AH with a stout lathi, and the witness 
bahed Ali with a club, to the accused’s field and 
abused him because one of his cattle had damaged 
the paddy. He denied it whereupon Keamat Akanda 

Sai f*u hat himself had driven the cattle away 
and then while there was an altercation going on 
between the accused and Keamat Akanda, Ahed Ali 
suddenly struck the accused on the head with a 
lathi and Keamat Akanda struck the accused on the 
back with his scythe. Then he turned towards 
Keamat Akanda who dealt him another blow with 
the scjthe and warding oS another blow he received / 
a cut on his right thumb. Sahed Ali then hit him 
on the knee with the club. 

Thereupon I being not in my sense brought out 
a pen knife which I had in the folds of my cloth 
and began to use it against the assailants in self 
defence and for fear of life. I cannot say who has 
been injured and where and what the nature of the 
injuries is. Thereafter I ran away with my knife ” 

He denies however that the knife exhibited in the 
case was his and further that the articles exhibited 
as the implements used by Ahed Ali and Sahed Ali 
were the real implements used by them. Thus the 
first information version is that Keamat Akanda 
drove away the accused’s cow from his own paddy 
held when the accused came and abused him, the 
evidence given by the witnesses is that Keamat 
Akanda was taking the cattle along the road when 
he was attacked by the accused while the accused 3 
Keamat Sheikh’s version is that the deceased 
Keamat Akanda with Ahed Ali and Sahed Ali came 
to the accused’s field and attacked him. 

The difference between the first information story 
and that now given is not, as appears to us, very 
great. The main difference is the absence of men. 
tmn of the names of the three accused Isof, Sabedali 
and Samarali and there is also the absence of 
mention °f an attack and an injury caused to Ahed 
All. [.After discussing the evidence his Lordship 
proceeded.] We therefore are of opinion that the 
prosecution version of the occurrence is substantially 
correct and it therefore remains only to discuss 
wtiat offences have been established by that evi- 
dence. A point that has been brought out in the 
cross-examination of more than one witness is that 
-, W ,^ e ^ nc ^ en * : °* the stabbing took place very 
suddenly. It would appear that it arose spontane- 
ously because Keamat Sheikh happened to remem- 
ber when this quarrel was developed that he had a 
knife in his waist which he pulled out, opened with 
his teeth and used to make a sudden attack on 
Keamat Akanda. It is obvious that there was no 
previous premeditation about the matter and that 
the party did not go to the attack armed in any 
way, the attack itself on Keamat Akanda apart 
from the scuffle between Isofali, Sabedali and 
Samarali on the one hand and the deceased on the 
other amounted to one sudden blow inflicted by 
Keamat Sheikh. In the circumstances we do not 
think that the facts establish as against the ac- 
cused other than Keamat Sheikh more than an 
offence under S. 323, Penal Code. It does not appear 
that at any stage before the incident happened that 
they were aware that there was any likelihood of 
Keamat Akanda receiving any stab wound. We do' 
not think therefore that the conviction under 
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19. 324/109, Penal Code, in respect of these three 
laccused can be sustained, but we find that the evi- 
dence establishes a charge under S. 323 of the Code 
lagainst these three accused. 

As regards the accused Keamat Sheikh for similar 
reasons arising out of the sudden and special nature 
of the incident of stabbing we find it a little difficult 
to be satisfied beyond reasonable doubt that any of 
the intentions or requisite knowledge necessary to 
support a charge of murder under S. 302 of the Code 
have been made out. It is clear that grievous hurt 

endangering life was caused to the deceased and there 

can be° no doubt that the accused voluntarily caused 
hurt to him and intended or knew himself likely to 
cause hurt endangering life. It can therefore be 
safely said in the circumstances that he was clearly 
guilty of an offence under S. 326, Penal Code, while 
there is room for doubt as regards the charge under 
S. 302 of the Code. The appeal and the reference of 
the Additional Sessions Judge of MymensiDgh are 
therefore disposed of as follows. The oonvictions 
of accused Isofali, Sabedali and Samarli under 
S 324/109 Penal Code, are set aside and they are 
convicted under S. 323 of the Code and sentenced 
each to undergo rigorous imprisonment for the 
period already undergone with the consequence that 
they will be directed to be set at liberty forthwith. 
The conviction of the accused Keamat Sheikh under 
S. 302 of the Code and the sentence of death are 
set aside and he is convicted under S. 326, Penal 
Code, and sentenced to undergo rigorous imprison- 


ment for seven years. 

MOHAMAD AKRAM J. — I agree. 
G.N./R.K. Order accordingly. 


Penal Code — . . , 

C (*36) Ratanlal, Page 744 Note “Punishment whero 

doubt exists” and Pages 752-753 Notes Pre- 
meditation” and ‘‘Benefit of doubt.” 

(’36) Gour, Pago 1031, N. 3431 and Pago 1033, 
N. 3435. 
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Henderson J. 

Mt. Shamsunncssa Khatun Choudhu- 
rani w/o Hossciti Jan Choudhury — 
Decree-holder — Appellant 


JUDGMENT. — The question raised in this 
appeal is whether the appeal in the Distriot Court 
was competent. The Munsif made an order under 
S. 4, Bengal Non- Agricultural Tenancy Act. The 
decree-holder appealed and his appeal has been dis- 
missed a3 incompetent. The learned Subordinate 
Judge rightly held that the competency of the appeal 
would depend upon whether the matter was one 
within S. 47, Civil P. C. He came to the conclusion 
that it was not. I do not propose to set out the terms 
of S. 4 in full. Suffice it to say that it gives relief 
to persons who have been ejected between 30th 
January 1940 and the dates of the commencement 
of the Act. The respondents were ejected by the 
appellant between those two dates in execution of a 
decree. There is no question that the present dispute 
is between the parties to the suit. By the decree the 
appellant is entitled to eject the respondents. The 
result of this application is that the decree remains f 
unexecuted. I should have thought it was beyond| 
controversy that this question relates to the execu- 
tion of the decree. I have no doubt that if, when' 
this Act comes to an end, the appellant attempted 
to recover possession by a suit, she would be met 
with the objection that the suit was barred by S. 47 
of the Code. 

The further question remains whether the order 
made by the Munsif amounts to a decree within the 
meaning of S. 2, Civil P. C. On this point the judg- 
ment of my learned brother Nasim Aliin 44C.W.N. 
364 1 is very muoh to the point. The learned Judge 
makes it quite clear that the mere fact that the 
respondents’ right to remain in possession might 
terminate within a certain period will not prevent 
the decision from amounting to a deoree. The point| 
at issue between the parties is whether the respon- 
dents are entitled to the benefits of this Act at all. 
That question has been conclusively and finally 
determined by the order of the learned Munsif in| 
this case. The appeal is accordingly allowed, the 
order of the lower Appellate Court is set aside ami I 
direct that the apjfeal be reheard by some other 
Court to be appointed by the District Judge. Costs 
in this Court will be costs in the appeal — heariDgfee, 
one Gold Mohur. The application is rejeoted. 

G.N./R.K. Appeal allowed . 

1. (’40) 27 A. I. R. 1940 Cal. 257 : 198 I. C. 483 : 

I.L.R. (1940) 1 Cal. 393 : 44 C. \V. N. 364, Nafar 

CWxnryAm Sflrtftr v. T\Alirw\ilA Das. 


V. 

Bomjan Sheikh and another — Judg. 
vient-debtors — Respondents, 
d Appeal No. 115 of 1941, Decided on 5th March 
1942, from appellate order of Sub-Judge, Pabna, 
First Court, D /- 30th January 1941. 

Bengal Non- Agricultural Tenancy (Tempo- 
rary Provisions) Act (9 of 1940), S. 4 _ Order 
holding judgment-debtor entitled to benefits of 
Act relates to execution of decree and is decree 
within S. 2, Civil P. C — Appeal lies. 

An order holding the judgment-dobtor entitled to 
the benefits of the Act is a decree within the mean- 
ing of 8. 2, Civil l\ C., and falls within S. 47, Civil 
r.a.fts it relates to execution of decrees. Therefore, 
an appeal lies from that order. The mere fact that 
the judgment-debtor’s l ight to remain in possession 
might terminate within a certain period will not 
prevent the order from amounting to a decree. 

[F 428 C 2] 

Surajit Chandra Lahiri — for Appellant. 

Amarcsh Chandra Soy — for Respondents. 


Q p. q. 

(’40) Chitaley, S. 2 (2), N. 14 Ft. 2. 

(’41) Mulla, Pago 9 Pt. (m). ^ 
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Lodge and Roxburgh JJ. 

Wahed Dux Waeshi — Complainant — 

Petitioner 

v. 

Fakharuddin Piracha — Accused — 

Opposite Party . 

Criminal Revn. Fetn. No. 516 of 1941, Decided 
on 17th February 1942. 

Criminal P. C. (1898), S. 253 (2) — When 
accused may be discharged under S. 253 (2) 
stated — Magistrate having evidence before him 
not applying his mind to question whether 
charge was substantiated or not — Magistrate 
has no jurisdiction to discharge accused under 
S. 253 (2). 

Section 253 (2) empowers a Magistrate to dis- 
charge an accused person only if for reasons to bo 
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recorded by such Magistrate he considers the charge 
1 to be groundless. Where far from recording any 
reasons to show that the Magistrate had considered 
the charge to be groundless it is apparent that the 
Magistrate had evidence before him but had not 
applied his mind to the question whether the charge 
had been substantiated or not, the Magistrate has 
no jurisdiction to pass an order discharging the 
accused under S. 253 (2). [P 429 C 1] 

D. N. Bliattachar ji and C. F. Ali — 

for Petitioner. 

ORDER, — This rule was issued upon the Dis- 
trict Magistrate of Dacca to show cause why an 
order of discharge passed under S. 253(2), Criminal 
P. C., should not be set aside. The material facts 
briefly are as follows : The complainant one Wahed 
Baksh Waeshi filed a petition of complaiat on 14th 
June 1938, before a Magistrate of Dacca alleging 
0 that the accused Fakharuddin Piracha had com- 
mitted an offence punishable under S. 420, Penal 
Code. A warrant with bail under S. 420, Penal 
Code was issued on that same date against the 
accused. The accused surrendered in Court on 16th 
October 1939 after proclamations and attachments 
had been issued. Thereafter on a number of dates 
witnesses were examined for the prosecution and 
the case was adjourned to 4th December 1939 on 
which date the Magistrate proposed to hear argu- 
ments on the question whether or not a charge 
should be framed. On 4th December 1939, a joint 
application was filed by the complainant and the 
accused praying for time to compromise. Time was 
allowed and extended on various occasions up to 
30th March 1940. On that date the accused did not 
appear and a warrant for his arrest was again 
c issued. Since that date, the accused has failed to 
appear and no trace of his whereabouts has been 
found. The case was put up before the Magistrate 
on a number of dates and ultimately on 7th Febru- 
ary 1941, the learned Magistrate passed an order 
discharging the accused under S. 253 (2), Criminal 
P. C., on the ground that it was useless to wait 
and drag on the case indefinitely any more. Sec- 
tion 253 (2) of the Code empowers a Magistrate to 
Jdischaj^e an accused person only if for reasons to 
be recorded by such Magistrate he considers the 
charge to be groundless. Far from recording any 
reasons to show that the Magistrate had considered 
the charge to be groundless it is apparent that 
the Magistrate had evidence before him and had 
not as yet applied his mind to the question whether 
the charge had been substantiated or not. In the 
circumstances the Magistrate had no jurisdiction 
to pass an order discharging the accused under 
S. 253 (2), Criminal P. C. The rule is made ab- 
solute, the order of discharge is set aside and the 
case remanded to the learned Magistrate for dis- 
posal according to law. 

G.N./R.K5- Rule made absolute, 

Cr. P. C.— 

(’41) Chitaley, S. 253 N. 7. 

(’41) Mitra, Page, 912 N. 828 Sub-heading "Re- 
cording reasons.” 
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Nasim Ali ane^WMPW.& ^ nilr 
Satish Chandra Hui and o/Sffaia^ar. 

Appellants 


v. 


Sudhir Krishna Ghosh and others 

Respondents. 

Appeal No. 52 of 1941, Decided on 27th Febru- 
ary 1942, from original order of Sub-Judge Midna- 
pore, First Court, D/. 25th January 1941. 

(a) Bengal Tenancy Act (8 of 1885 as amen- 
ded by Act 18 of 1940), S. 168A — S. 168A does 
not affect Bengal Putni Regulation 1819. 

No doubt S. 168A affects the putni-tenures but 
as there is nothing in the Bengal Putni Regulation 
relating to the execution of any decree for arrears " 
of rent due in respect of the putni and as S. 168A, 
Bengal Tenancy Act, only gives certain special pro^ 
visions relating to such execution, the provisions 
contained in the Bengal Putni Regulation are not 
affected by S. 168A, Bengal Tenancy Act. 

[P 431 C 2] 

(b) Interpretation of statutes — Maxim “Ita 
scriptum est” cannot be accepted in its rigid 
form— But under guise of interpretation Court 
should not substitute “arbitrium judicis” for 
“lex scripta.” 

It is not open to the Court to strain the language 
of a statute so as to fit in with any supposed inten- 
tion of the Legislature. No doubt doctrine of the 
strictest literal interpretation, i. o., the maxim ' ita 
scriptum esV if followed in its unqualified and _ 
rigid meaning may often lead to absurdities and ^ 
thus defeat the true purpose of the Legislature. 
But at the same time the Court must also avoid 
the opposite extreme of disregarding the letter of 
-the law in order to seek elsewhere a rule that may 
ypear to it more consonant with the supposed 
justice or the supposed intention of the Legislature. 

It is -not the business of the Courts to be wiser 
than the laws and to mould them into conformity 
with their views of what is just and unjust or to 
substitute “ arbitrium judicis ” for Ki lex scripta ” 
under the guise of interpretation. [P 432 C 1] 

(c) Bengal Tenancy Act (8 of 1885 as amen- 
ded by Act 18 of 1940), S. 168A (1) (a)— S. 168A 
(1) (a) prohibits in unqualified manner execu- 
tion by attachment and sale of any moveable or 
immovable , property other than tenure or , 
holding — Prohibition in S. 168A (1) (a) applies, n 
apart from proviso to that section, whether or 
not tenure or holding is still in existence or 
available for execution. 


Section 168 A (1) (a) cannot be made to mean 
“shall not be executed by the attachment and sale 
of any moveable or immovable property so long as 
the tenure or holding is still available for execu- 
tipo**’ Section 168A (1) (a) plainly and clearly pro- 
hibits in an unqualified manner execution by the 
attachment and sale of any moveable or immovable 
property other than the entire tenure or holding to 
which the decree relates and apart from the quali- 
fication enacted by the proviso to S. 168A (1) (a) 
the prohibition in S. 168A (1) (a) applies, whether 
or not the tenure or holding is still in existence 
or is still available for execution. [P 432 C 1] 

(d) Bengal Tenancy Act (8 of 1885 as amen- 
ded by Act 18 of 1940), S. 168A (1) (a) Proviso 
— Scope — Proviso to S. 168A (1) (a) is not 
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f a limited to cases where defaulting tenancy is for 
1 fixed period but extends to all classes of ten- 
ures and holdings — Words “term of tenancy 
expires" in proviso — Meaning. 

The proviso to S. 168A (1) (a) is an excepting or 
qualifying proviso, and, is to except out of the pre- 
ceding portion of the enactment or to qualify some- 
thing enacted therein, which but for the proviso 
would be within it. The proviso to S. 168A (1) (a) 
is not limited in its operation only to the cases 
where the defaulting tenancy is one for a fixed 
period, but extends to all classes of tenures or 
holdings ; and the words “term of the tenancy 
expires” in that proviso mean and refer to the 
extinction or cessation of the tenancy itself and not 
merely, of the interests of the judgment- debtor in 
the tenancy. [P 432 C 1,2] 

(e) Government of India Act (1935), Sch. 7, 
List II, Items 21 and 2 — Words “with respect 
to" in Item 2 — Meaning — Power under item 21 
to legislate with respect to land, land tenure, 
relation of landlord and tenant and collection 
of rents — Scope. 

The words “with respect to” in Sch. 7, List II, 
Item 2 mean “on the subject of.” What has to be 
determined in each case is the subject of the legis- 
lation, and not what things or operations it may 
indireotly affect. When the Legislature is given 
power to legislate “with respect to” certain sub- 
jects, it may exercise all necessary and incidental 
powers, including the power of passing ancillary 
provisions which may not be strictly and directly 
referable to the actual heading under which the 
power is granted. The power of legislation with res- 
c pect to land, land tenure, the relation of landlord 
and tenant and the collection of rents, under Sch. 7, 
List II, Item 21 would mean and include the power 
of legislation with respect to the rights, privileges, 
obligations and liabilities relating to them, any 
relief or remedy in respect of any such right, liabi- 
lity, etc., and the mode of realization of such relief 
or remedy, or the procedure for obtaining that 
relief. [P 433 C 2] 

(f) Government of India Act (1935), S. 107 (1) 

— Words ‘‘with respect to concurrent 

Legislative list” in S. 107 (1) qualify words 
“existing Indian law”—. S. 107 (1) paraphrased 
in light of S. 311. 

The words “with respect to one of the matters 
enumerated in the concurrent Legislative List” in 
S. 107 (1) qualify only the words “an existing 
^ Indian law.” In the light of the definitions of 
“Provincial law” and “existing Indian law” ns given 
in S. 311 of the Act. Section 107 (1) tuny bo para- 
phrased as follows : “If any provision of the law 
made by a Provincial Legislature established under 

this Act is repugnant to any provision of the 

law .... passed or made before the commencement 
of Part III of this Act by any Legislature . . . with 
respect to one of the matters enumerated in thocon- 
current Legislative list, then . . . the existing Indian 
law shall prevail and the Provincial law shall to the 
extent of the repugnancy be void.” [P 434 C 1] 

(g) Bengal Tenancy Act (8 of 1885 asamend- 
ed by Act 18 of 1940), S. 168A (1) — Civil P. C. is 
existing Indian law within S. 107 (1), Govern- 
ment of India Act _ Bengal Act 18 of 1940 is 
Provincial law within S. 107 (1), Governmentof 
India Act — Section 4, Civil P. C., withdraws 
from operation of its relevant provisions namely 
Ss. 51 and 60 field covered by S. 168A (1), 
Ben. Ten. Act — Section 168A is not repugnant 
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to Ss. 51 and 60, Civil P. C Section 168A (1) is % 

not rendered void by S. 107 (1), Government of 
India Act. 

The Code of Civil Procedure is an existing Indian 
law within S. 107 (1), Government of India Act, 
and the whole Code is with respect to the Item 4 of 
the matters enumerated in the concurrent Legisla- 
tive list (List III). Sections 51 and 60 of this law 
are also with respect to one of the matters enume- 
rated in the concurrent Legislative list (namely 
Item 4 of List III), and are the relevant provisions 
for the purpose of considering whether S. 168A, 
Ben. Ten. Act, is repugnant to Civil P. C. The 
Bengal Council Act 18 of 1940 is a Provincial law — 
i9 a law made by the Provincial Legislature within 
S. 107 (1), Government of India Act. The Bengal 
Aot 18 of 1940 in pith and substance is one with 
respect to “land-tenure” and consequently with res- 
peot to item 21 of the matters enumerated in the * 
Provincial Legislative List. Assuming that it is with 
respect to one of the matters enumerated in the con- 
current Legislative List it is nonetheless a provision 
in a Provincial law within the meaning of S. 107 
(1), Government of India Act, 1935. That S. 51, 
Civil P. C., gives only the procedure in execution 
and enaots the powers of Court to enforce execution 
and does not purport to give anything else is obvious 
from its Cl. (b) read with S. 60, Civil P. C. Section 
5 1 , Ci vil P. C. , gives the powers of the Court to enforce 
the decree in general and the new S. 168A, Ben. 
Ten. Act, only limits that power for the speoial oases 
contemplated by it. Therefore, S. 4, Civil P. C., 
withdraws the operation of the relevant provisions 
of the Code from the field covered by the new provi- 
sion of S. 168A, Ben. Ten. Aot, to the extent to 
which the latter covers that field, and thus save3 g 
the latter from being repugnant to the former. The 
one oannot thus be contrary to or inconsistent with 
the other. The provisions of the Civil P. C. t thus 
avoid the olash and automatically make room for 
the new power or the new procedure under S. 168A, 
Ben. Ten. Act. Consequently, the provisions con- 
tained in S. 168A (1), Ben. Ten. Act, are not 
rendered void to any extent by S. 107 (l). Govern- 
ment of India Act, 1935. [P 434 C 1, 2] 

(h) Bengal Tenancy Act (8 of 1885 as amend- 
ed by Act 18 of 1940), S. 168A (1)— Bengal Putni 
Regulation of 1819 does not fulfil requirements 
of S. 107 (1), Government of India Act — Any 
repugnancy of S. 168A (1) to provisions of 
Regulation of 1819 does not vitiate provisions of 
Section 168A (1). 

Tho provisions of Bengal Putni Regulation of 1819 ** 
do not fulfil the requirements of S. 107 (l), Govern- 
ment of India Act. A putni tenure is certainly 
a land-tenure and the regulation in “pith and sub- 
stance” is one with respect to such land-tenures. 
This is not one of the matters enumerated in the 
Concurrent Legislative List and consequently any 
repugnancy to its provisions is not made by S. 107(1), 
Government of India Act, a vitiating cause affecting 
the provision of a Provincial law namely S. 168A(1), 
Ben. Ten. Act. ’ (P 434 C 2] 

Gunada Charan Sen and Surendra Nath Das 
Gupta — for Appellants. 

Atul Chandra Gupta, Syatna Charan Mitter % 
Paresh Lai Shame , Probodh Lai Shame atui 
Bhaba Nath Datta — for Respondents. 

JUDGMENT. — The questions involved in this 
appeal relate to the newly enacted S. 168A, Ben. 
Ten. Act, inserted by tho Bengal Council Act 18 of 
1940 (Tho Bengal Tenancy (Amendment) Act, 1940), 
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*5 whioh came into force on 9th January 1941. The 
decree in question is for arrears of rent due in res- 
pect of a patni tenure held under tauzi No. 2409 of 
the Midnapur Collectorate. The entire patni was 
sold away by the defendant patnidars in 1938 
(1344-45 B. S.) in fractional portions. The suit for 
the arrears of rent due for the period from 1342 
B. S. to Falgoon 1345 B. S. was instituted by the 
decree-holders against the present defendants on 26th 
March 1939. In this suit the transferees of the 
patni were not made parties. The tauzi was sold 
away for arrears of revenue on 24th June 3939. In 
the rent suit the defendants inter alia took the plea, 
that as the patni has been sold away by them they 
were no longer liable for the arrears. This defence 
was overruled and the suit was decreed on 14th May 
1940. The present application for execution of this 
decree was made on 21st June 1940. The relief that 
*5 was prayed for in this application was the realiza- 
tion of the decretal amount by attachment and sale 
of certain immovable properties belonging to the 
judgment- debtors 6 to 9. These are properties other 
than the tenure in arrears. The attachment was 
effected by 21st December 1940. On 16th January 
1941 the judgment-debtors 6 to 9 filed their present 
objections objecting to the attachment and sale of 
the properties in view of the new S. 168A, Ben. 
Ten. Act. The learned Subordinate Judge by his 
-order dated 15th January 1941 overruled these 
objections. The present appeal is by defendants 6 to 
9 and is directed against this order. 

Before the learned Subordinate Judge, the decree- 
holders contended: (1) That the new S. 168A, Ben. 
Ten. Act, was ultra vires of the Bengal Legislature; 
(2) That the section was not applicable to putni 
5 tenures; (3) That the provisions of cl. (a) of S. 168A 
(1) were not applicable as the putni tenure was no 
longer available for the realisation of the decretal 
dues (a) it having been sold away by the putnidars; 
(b) it having been annulled under S. 37 of the 
Revenue Sale Law by the purchaser of the tauzi at 
-the revenue sale. The learned Subordinate Judge 
overruled the first two contentions of the decree- 
holders, but upheld the third one and on this ground 
overruled the objection of the judgment-debtors. 
Mr. Sen appearing in support of the appeal con- 
tends : that on a proper construction of the new 
S. 168A, Ben. Ten. Act, execution of the decree by 
the attachment and sale of the disputed properties 
-is prohibited by cl. (a) of its sub-s. (1) and that the 
present case is not covered by the excepting proviso 
to this clause. According to Mr. Sen, S. 168A(l)fa), 


Ben. Ten. Act, apart from the “proviso”, contains 
.< d a prohibition for the execution by attachment and 
sale proceeding against any moveable or immovable 
property other than the tenure or holding in default; 
that the proviso to cl. (a) is an excepting one and is 
limited in the operation only to tenancies for a term 
of fixed periods; that in any case the exception in 
the proviso applies only when the tenancy itself is 
extinguished in any manner other than by surren- 
der; that in the particular case the sale of the tauzi 
having been under S. 13 of the Revenue Sale Law, 
the tenure did not become liable to annulment, and, 
consequently, as it still subsists, the prohibition 
contained in cl. (a) of S. 168A shall apply. 

Mr. Gupta appearing for the respondent on the 
other hand contends: (i)that S. 163A (1), Ben. Ten. 
Act, standing by itself and apart from the qualifying 
proviso, prohibits execution by attachment and sale 
of any moveable or immovable property other than 
the defaulting tenure or holding only when the 
defaulting tenure or bolding is still available foi 
vthe execution of the decree; (n) that in aDy case 


the proviso withdraws the prohibition enacted in 
cl. (a) as soon as the judgment-debtor’s interest in 1 
the tenancy ceases to exist; (iii) that in any case the 
entire tauzi having been sold under the Revenue 
Sale Law the purchaser thereof became entitled to 
annul the tenure under S. 37 of the Revenue Sale 
Law and as a matter of fact did annul the same; 
consequently the tenure itself has expired. Mr. 
Gupta further seeks to support the final order of the 
Court below on the grounds : (1) that the new 
S. 168A, Ben. Ten. Act, is void under S. 107 (1), 
Government of India Act, being repugnant to the 
provisions of the existing Indian law, namely (a) 

S. 51, Civil P. C., (b) Sections 2 and 3 of the Putni 
Regulation (2) that at any rate the section is con- 
trolled by S. 195 (e), Ben. Ten. Act, and conse- 
quently cannot affect the putni tenures. 

In our opinion the learned Subordinate Judge fell 
into an error as to the effect of the revenue sale of / 
the tauzi held in this case. We have examined all 
the relevant documents relating to this sale and in 
our opinion it was a sale of the shares of the tauzi 
under S. 13 of the Revenue Sale Law and conse- 
quently by it under S. 54 of the Revenue Sale Law 
the purchaser failed to acquire any rights which 
were not possessed by the previous owners of the 
tauzi. Such a purchaser did not acquire any right 
to annul the tenure. In our opinion there is also no 
substance in the contention raised by Mr. Gupta 
that the operation of the section is withdrawn from 
the putni tenures by reason of S. 195 (e), Ben. Ten. 
Act. The relevant portion of S. 195, Ben. Ten. Act, 
runs as follows : “Nothing in this Act shall affect 
* * • * * * 

(e) any enactment relating to patni-tenures in 

so far as it relates to those tenures ...” g 

Section 168 A (1) makes its provisions applicable: 
“Notwithstanding anything contained elsewhere in 
this Act, or in any other law, or in any contract.” 
Two questions will arise as to the relative operation 
of these two sections, namely, (1) whether there is 
anything in S. 168A which can be said to affect any 
enactment relating to putni tenures (say, the Putni 
Regulation of 1819); (2) if so, which of the two sec- 
tions will be the controlling one. 

In our opinion there is nothing in S. 168A whioh 
can be said to affect the Putni Regulation itself. Nof 
doubt it affects the putni-tenures. But as there is 
nothing in the Putni Regulation relating to the exe- 
cution of any decree for arrears of rent due in res- 
pect of the putni and as S. 168A only gives certain 
special provisions relating to such execution, the 
provisions contained in the Putni Regulation are not ^ 
affected by S.168A,Ben. Ten. Act. In this view the 
second question on the point, namely whether or 
not 8. 168A will be controlled by S. 195 (e) does 
not fall to be examined at all in this case. The 
substantial questions to be decided in this case 
therefore are: (1) the meaning and scope of the new 
S. 168A, Ben. Ten. Act, and (2) whether it is void 
to any extent under S. 107 (1), Governmentof India 
Act, 1935. As to the scope and meaning of cl. (a) of 
S. 168A, apart from the qualifying proviso we are 
inclined to the view contended for by Mr. Sen. The 
relevant portion of the clause runs as follows : “a 
decree for arrears of rent due in respect of a tenure 
or holding .... shall not be executed by the attach- 
ment and sale of any moveable or immovable pro- 
property other than the entire tenure or holding to 
which the decree .... relates.” As the clause 
stands, execution by the attachment and sale of 
'any .... property’ other than the defaulting 
tenure is prohibited. No other property moveable or 
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a immovable, other than the defaulting tenure, can 
be taken in execution by the attachment and sale. 
The language in this part of the section seems to 
bear no other meaning and in our opinion it is not 
open to us to strain this language so as to fit in with 
any supposed intention of the Legislature. It is true 
that the doctrine of judicial interpretation of a 
statute will be pushed to an unreasonable extreme 
if we follow the doctrine of the strictest literal in- 
terpretation— if we accept the maxim ,'Ita Scriptum 
est,' in its unqualified and rigid meaning. No langu- 
age is so perfect, and perhaps no legislation is so 
skilful that this mode of interpretation may not 
often lead to absurdities and thus defeat the true 
purpose of the Legislature. At the same time, we 
must also avoid the opposite extreme of disregard- 
ing the letter of the law in order to seek elsewhere 
a rule that may appear to us more consonant with 
the supposed justice or the supposed intention of 
the Legislature. 

If the words of the law can be given an unnatural 
meaning, if words can be read into a statute which 
are not expressed therein, or disregarded as inope- 
rative although they appear therein, if the Courts 
are at liberty to adopt as law that which the Legis- 
lature is supposed to have meant rather than that 
which it has actually said, there are few statutes 
which would be proof against the dissolving influ- 
ences of this form of interpretation and the Courts 
instead of being bound by fixed rules of law made 
for them would in effect be at liberty to legislate for 
themselves and to substitute, under the guise of 
interpretation, the ‘ arbitrium judicis' for the l lex 
scripta.' It is not the business of the Courts to be 
wiser than the laws aud to mould them into confor- 
mity with their views of what is just or unjust. As 
Jhe section stands, it cannot be made to mean 
“shall not be executed by the attachment and sale 
of any moveable or immovable property so long as 
the tenure or holding is still available for execu- 
tion." It plainly and clearly prohibits execution by 
the attachment and sale of any moveable or im- 
movable property other than the entire tenure or 
holding to which the decree relates. Execution by 
the attachment and sale of any moveable or im- 
niovable property other than the tenure or holding 
is prohibited in an unqualified manner, and apart 
from the qualification enacted by the proviso, the 
prohibition applies, whether or not the tenure or 
holding is still in existence or is still available for 
execution. It is the proviso to the section which 
brings in the question of qualification of the wide 
provision of cl. (a). The proviso runs as follows : 

“Provided that the provisions of this clause shall 
not apply if, in any manner other than by surrender 
of the tenure or holding, the term of the tenancy 
expires before an application is made for the execu- 
tion of such a decree or certificate.” 

This is an excepting or qualifying proviso, and, 
is to except out of the preceding portion of the 
enactment or to qualify something enacted therein, 
jwhich but for the proviso would be within it. The 
expressions used in this proviso are not quite happy 
and the meaning of the proviso can not be said to 
be plain. Mr. Sen contends that the word 'term ’ 
which means ‘the fixed period for which a right is 
to be enjoyed,’ confines the operation of this proviso 
only to the cases where the tenancy in question was 
for a certain term of period and that period has 
expired. Put then, in that case the words, 'in anv 

manner other than by surrender, etc.’ will have no 
meaning. Here is a case where the ‘litera legis’ is 
defective — the language used isambiguous. The word 
term’ means ‘boundary’ ‘limit’ especially of time- 


the word 'expire* means ‘die out,* ‘become extinct’ « 
‘come to an end.* If the word ‘term’ used in the B 
expression ‘the term of the tenancy’ be taken to 
mean and refer to the limit of time in respect of the 
tenancy and thus to mean only ‘‘the fixed period for 
which the tenancy right is to be enjoyed,” then the 
word ‘expire’ can only apply when that period is 
over. The ‘term’ in this sense cannot ‘expire’ in 
any other manner. It does not ‘expire’ by ‘surren- 
der.* Of course a tenancy including a tenancy for a 
term, may come to an end by surrender and in 
many other manners. If, therefore, we take the 
words ‘the term of the tenancy’ to mean the tenancy 
in the tenure or holding, then none of the words 
appearing in the proviso will have to be disregarded. 
This meaning will not render the word ’term’ also 
a surplusage. Its use will be pertinent to mean and 
refer to the tenancy itself as distinguished from any 
particular tenant’s interest in it. Evidently the f 
word ‘expire’ taken along with the words ‘in any 
manner other than by surrender* was intended to 
bear the meaning of ‘extinguishment.’ Even in the 
case of a tenancy for a certain fixed period, though 
the term does not expire by surrender, the tenancy 
may come to an end by such surrender. Such a 
tenancy also may come to an end in some other 
manner. In our opinion, therefore, reading the 
entire proviso together, the words ‘the term of the 
tenancy expires’ do not limit the operation of the 
proviso only to tenancies for a certain period. These 
words apply to all the tenures and holdings con- 
templated by cl. (a), but, in our opinion, mean and 
refer to the extinction of the tenancy itself and not 
merely of the judgment-debtors’ interest in the 
same. Reading cl. (b) and sub-s. (3) of S. 168A it 
seems amply clear that the Legislature intended 0l 
that the execution should proceed primarily against * 
the defaulting tenure or holding, and in our opinion 
the proviso to cl. (a) was enacted to withdraw the 
prohibition contained in clause (a) only when this 
primary source of realisation of the deoretal amount 
was no longer in existence. It may be remembered 
that so long as the tenancy is not extinct, it can 
ordinarily be made available for the realisation of 
its arrears by the landlord. In our opinion, there- 
fore, (i) the proviso is not limited in its operation 
only to the cases where the defaulting tenancy is 
one for a fixed period, but extends to all olasses of 
tenures or holdings ; (ii) the words 'term of the 
tenancy expires’ mean and refer to the extinction or 
cessation of the tenancy itself and not merely, of 
the interest of the judgment-debtor in the tenancy. 

In the facts of the present case the term of the 
tenancy in question has not expired within the h 
meaning of the proviso and consequently the pro- 
hibition enacted in cl. (a) of S. 168A (l),*Ben. Ten. 
Act, shall apply to this case unless it is void under 
8. 107 ( 1 ), Government of India Act, as contended 
for by Mr. Gupta. The relevant portion of S. 107(1), 
Government of India Act, 1935, runs as follows: 

If any provision of a Provincial law is repugnant 
. .... to any provision of an existing Indiau law 
with respect to one of the matters enumerated in 
the Concurrent Legislative List, then, subject to the 

provisions of this section the existing Indian 

law, shall prevail and the Provincial law shall, to 
the extent of the repugnancy be void.” 

Sub- section (2) of the section lavs down how, 
with the assent of the Governor-General or of 
llis Majesty, such repugnant Provincial law shall 
prevail in tho Province. Section 168A, Ben. Ten. 
Act, has been inserted in the Act bv S. 5, Ben. Teu. 
(Amendment) Act, 1940 (Bengal ‘Council Act 18 
of 1940). This Act was enacted by the Provincial. 
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3 Legislature of Bengal and no assent of the Governor- 
General or of His Majesty was received as con- 
templated by S. 107 (2), Government of India Act. 
‘Provincial law’ is defined in S. 311, Government of 
India Act, 1935, to mean “an Act passed or law 
made by a Provincial Legislature established under 
this Act.” ‘Existing Indian law’ is defined by the 
same section to mean 

“any law, ordinance, order, bye-law, rule or regula- 
tion passed or made before the commencement of 
Part III of this Act by any Legislature, authority or 
person in any territories for the time being com- 
prised in British India, being a Legislature, authority 
or person having power to make such a law, 
ordinance, order, bye-law, rule or regulation.” 

Section 168A, Ben. Ten. Act is a ‘Provincial 
law* within the meaning of the above definition, 
Mr. Gupta contends : (1) that its provisions are 
b repugnant (a) to the provisions contained in S. 51, 
Civil P. C., as also (b) to the provisions contained 
in Ss. 2 and 3 of the Putni Regulation ; (2) that the 
provisions contained in S. 51, Civil P. C., as also 
those contained in Ss. 2 and 3 of the Putni Regula- 
tions are provisions of existing Indian laws : (3) 
(a) that the provision in S. 51, Civil P. C., is with 
respeot to one of the matters enumerated in the 
Concurrent Legislative List, namely its items 4 and 
15; (b) that the provisions in Ss. 2 and 3 of the 
Putni Regulation are also with respect to one of the 
matters enumerated in the Concurrent Legislative 
List, namely its item 10. 

Consequently according to Mr. Gupta, as the 
assent contemplated by sub-s. (2) of S. 107, Govern- 
ment of India Act, has not been obtained, S. 168A, 
Ben. Ten. Act is altogether void under S. 107 (1), 
c Government of India Act, 1935. Mr. Sen on the 
other hand contends that the provisions in S. 168A, 
Bengal Tenancy Act, S. 61, Civil P. C., so far as it 
is applicable to decrees for arrears of rent of land 
tenures, and Ss. 2 and 3 of the Putni Regulations 
are all with respect to land tenures and consequently 
with respect to item 21 of the matters enumerated 
in the Provincial Legislative List, and not with res- 
pect to any of the matters enumerated in the Con- 
current Legislative List at all. According to Mr. Sen 
therefore 8. 168A, Bengal Tenancy Act, is not at all 
hit by S. 107 (1), Government of India Act, 1935. 
His further contentions are (l)that S. 51, Civil P. C., 
itself being subject to the saving provisions contained 
in S. 4 (1), Civil P. C., the provisions in a special or 
Local law could not be repugnant to its provisions; 
and (2) that the existing Indian law for the present 
purposes was not S. 51, Civil P. C., but S. 51, Civil 
d P. C., as adapted by S. 143 (1), Bengal Tenancy Act. 
The relevant portion of item 4 of the matters enume- 
rated in the Concurrent Legislative List is given 
thus : 

“Civil Procedure, including the Law of Limitation 
and all matters included in the Civil Procedure Code 
at the date of the passing of this Act . . . .” 

The description of the matter in this item is very 
general and the entire Civil Procedure Code as it 
stood in 1935 would be with respect to this matter. 
Item 15 of the matters enumerated in the Concur- 
rent Legislative List is given in the following terms: 

“Jurisdiction and powers of all Courts except the 
Federal Court, with respect to any of the matters 
in this list.” 

Item 10 of that List is given thus : 

“Contracts, including partnership, agency, con- 
tracts of carriage, and other special forms of contract, 
but not including contracts relating to agricultural 
land.” 

The relevant portion of item 21 of the matters 


enumerated in the Provincial Legislative List is 
described as follows : 

“Land, that is to say, rights in or over land, 
land tenures, including the relation of landlord and 
tenant and the collection of rents, transfer, aliena- 
tion, and devolution of agricultural land.” 

Item 2 of the matters enumerated in the Provin- 
cial Legislative List is given thus : 

“Jurisdiction and powers of all Courts except the 
Federal Court, with respect to any of the matters in 
this List; Procedure in Rent and Revenue Courts.” 


The power of legislation with respect to land, 
land-tenure, the relation of landlord and tenant and 
the collection of rents, would mean and include the 
power of legislation with respect to the rights, pri- 
vileges, obligations and liabilities relating to them, 
any relief or remedy in respect of any such right, 
liability, etc., and the mode of realization of such 
relief or remedy, or the procedure for obtaining that 
relief. The words “with respect to” mean “on the 
subject of.” We have to determine in each case 
what is the subject of the legislation, and not what 
things or operations it may indirectly affect. Of 
course the Legislature cannot enlarge the scope of 
its powers beyond the limits expressed in the consti- 
tution by reference to the words “with respeot to.” 
The true position seems to be when the Legislature 
is given power to legislate “with respect to” certain 
subjects, it may exercise all necessary and incidental 
powers, including the power of passing ancillary 
provisions which may not be strictly and directly 
referable to the actual heading under which the 
power is granted. 

The whole question really turns upon the con- 
struction of S. 107 (1), Government of India Act, 
1935, and of S. 4 (1), Civil P. C. It cannot be dis- 
puted that the Bengal Council Act 18 of 1940 which 
enacted the new S. 168A, Bengal Tenancy Act, is a 
Provincial law as defined by S. 311, Government of 
India Act, 1935. Section 168A, Bengal Tenancy Act, 
therefore, is “a provision of Provincial law” within 
the meaning of S. 107(1), Government of India Act, 
1935. It cannot also be disputed (1) that the Civil 
Procedure Code is “an existing Indian law” as de- 
fined by the same S. 311, Government of India Act, 
and (2) that this existing Indian law, (namely the 
Civil Procedure Code of 1908) is with respect to one 
of the matters enumerated in the Concurrent Legis- 
lative List, (viz., item 4 of the List). 


9 


The question, therefore, is whether the provision, 
in S. 168A, Ben. Ten. Act, is repugnant, either 
wholly or in part, to any provision of the Civil Pro- 
cedure Code. If not, then there is no difficulty and 
the provision in S. 168A, Ben. Ten. Act, shall stand & 
as valid law. If repugnant, then the provision in 
S. 168A, Ben. Ten. Act, shall be void to the extent 
of the repugnancy. In arriving at the above conclu- 
sion we have taken the words “with respect to one 
of the matters enumerated in the Concurrent Legis- 
lative List” in S. 107 (1), Government of India Act, 
1935, as qualifying “existing Indian law.” The 
position will not, in the least, be different in the 
present case whether we take these words as quali- 
fying (1) “any provision” in “any provision of an 
existing Indian law” or (2) “an existing Indian law.” 

It cannot be disputed that the provisions in Ss. 51 
and 60, Civil P. C., are also with respect to one of 
the matters enumerated in the Concurrent Legis- 
lative List, (namely Item 4 of List III.) Sulaiman J., 
in 45 C. W. N. F. C. It at p. 18 took the view that 


1. (’41)28 A.I.R.1941F.C.47:192I.C.225:45 C.W.N. 
F.C.l: I.L.R. (1941) Kar.F.C.25: 1940 F.C.R.1S3, 
Subrahmanyan Chettiar v. Muthuswami Goundan, 
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a the words “with respect to one of the matters 
enumerated in the Concurrent Legislative List” 
qualify only the words “an existing Indian law” in 
8. 107 (1), Government of India Act, 1935. Remem- 
bering the definitions of ‘Provincial law’ and ‘exist- 
ing Indian law’ as given in S. 311 of the Act, 
IS. 107 (1) may be paraphrased in the line indicated 
Iby Sulaiman J. thus : 

“If any provision of the law made by a Provincial 
Legislature established under this Act is repugnant 

to any provision of the law passed or 

made before the commencement of Part III of this 

Act by any Legislature with respect to one 

of the matters enumerated in the Concurrent Legis- 
lative List, then the existing Indian law 

shall prevail and the Provincial law shall to the 
extent of the repugnancy be void.” 

The Code of Civil Procedure is an existing Indian 
fc |law and the whole Code is with respect to Item 4 
of the matters enumerated in the concurrent Legis- 
lative List (List III). Sections 51 and 60 are the 
relevant provisions of this law and these are also 
with respect to one of the matters enumerated in 
the Concurrent Legislative List, (namely Item 4 of 
List III). The Bengal Council Act 18 of 1940 is a 
Provincial law — is a law made by a Provincial Legis- 
lature established under the Government of India 
Act, 1935. Section 5 of this Provincial law inserts 
the new S. 168A in the Bengal Tenancy Act, 1885. 
This enactment in pith and substance is one with 
respect to ‘land-tenure* and consequently with res- 
pect to Item 21 of the matters enumerated in the 
Provincial Legislative List. Assuming that this 
enactment is with respect to one of the matters 
enumerated in the Concurrent Legislative List it is 
nonetheless a provision in a Provincial law within 
the meaning of S. 107 (1), Government of India Act, 
1935 and tho question is whether this enactment is 
repugnant to any provision of the Code of Civil 
Procedure. As has been pointed out above the rele- 
vant provisions of the Code of Civil Procedure are 
its Ss. 51 and 60. Section 1 (3) of the Code extends 
its operation to the whole of British India, except 
the Scheduled Districts. Mr. Sen contends that the 
provisions contained in the new S. 168A, Ben. Ten. 
Act, cannot he repugnant to any provision of the 
Code of Civil Procedure because of the saving pro- 
vision of its S. 4 (1). Section 4 (1) runs as follows: 

“In the absence of any specific provision to the 
contrary nothing in this Code shall bo deemed to 
limit or otherwise affect any special or local law 
now in force or any special jurisdiction or power 
conferred or any special form of procedure pres- 
d cribed, by or under any other law for tho time 
being in force.” 

The section makes a clear distinction between 
■“special or local law now in force” and “any other 
law for the time being in force.” As regards tho 
special or local law now in force the saving provi- 
sion is that “nothing in this Code shall be deemed 
to limit or otherwise affect” them. Tho Bengal 
Council Act 18 of 1940 does not come within this 
class. It was not in force when the Code of Civil 
Procedure was enacted. It comes within the class 
“any other law for tho time being in force.” For 
this class the savings provision is ‘‘nothing in this 
Code shall be deemed to limit or otherwise affect 
(1) any special jurisdiction or power conferred or (2) 
any special form of procedure prescribed, by or 
under” such law. The question, therefore, reduces 
to this: whether the new S. 168A Ben. Ten. Act 

(1) confers only a special jurisdiction or power or 

(2) prescribes only a special form of procedure. If 
.■so, nothing in tho Civil Procedure Code shall bo 


deemed to limit or otherwise affeot such provisions a 
and consequently the new provision cannot possibly 
be repugnant to any provision of the Code of Civil 
Procedure. 

In our opinion, 8. 51, Civil P. C., gives only the 
procedure in execution and enacts the powers of 
Court to enforce execution. That it does not purport 
to give anything else, becomes obvious from its 
cl. (b) read with S. 60, Civil P. C. Clause (b) says 
that the Court may order execution of the decree by 
attachment and sale or by sale without attachment 
of any property. But certainly this does not mean 
that the deoree- holder has right to have his decree! 
realised from any property of the judgment-debtor. 
What property is and what is not liable to attaoh- 
ment are given in S. 60, Civil P. C. Even that 
section simply says which properties are liable to 
attachment and which not and does not make it 
obligatory on the part of the Court to attach and 
sell them. Section 51, Civil P. C., give3 the powers 
of the Court to enforce the decree in general and 
the new S. 168A only limits that power for the 
special cases contemplated by it. In our opinion 
therefore S. 4, Civil P. C., withdraws the operation 
of the relevant provisions of the Code from the field 
covered by the new provision of the Bengal Tenancy 
Act to the extent to which the latter covers that 
field, and thus saves the latter from being repugn- 
ant to the former. The one cannot thus be oontrary 
to or inconsistent with the other. The provisions 
of the Civil Procedure Code thus avoid the olashand 
automatically make room for the new power or the 
new procedure. 

As regards the other existing Indian law, namely,! 
the Putni Regulation of 1819, its provisions do not 
fulfil the requirements of S. 107 (1), Government g 
of India Act, at all. A putni tenure is certainly a| 
land tenure and the regulation in ‘pith and sub-j 
stance’ is one with respeot to such land-tenures. 
This is not one of the matters enumerated in the 
Concurrent Legislative List at all and consequently 
any repugnancy to its provisions is not made by 
8 107 (1) a vitiating cause affecting the provision! 
of a Provincial law. In our opinion therefore the 
provisions contained in S. 168A (l)are not rendered 
void to any extent by S. 107 (1), Government of 
India Act 1935. In the result, this appeal is allowed 
with oosts. Tho judgment and order of the Court 
below are set aside and the objection of the judg- 
ment-debtors to the execution of the decree by the 
sale and attachment of the properties attached is 
allowed. The execution petition is dismissed. The 
hearing fee in this appeal is assessed at three gold 
inohurs. 


G.N./It.K. 


Appeal allowed. 


C.P.C 

(b) (’40) Chitaley, Preamble, N. 7 Pt. 9. 
(’41) Mullft, Pago 2 Pt. (c). 

(g) (’40) Chitaley, S. 4, N. 2 Pt. 1. 

(’41) M ulla, Pago 18 Pt. (d). 
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Derbyshire 0. J. and Bartley J. 

It a j shah i Banking and Trading Cor - 
poration , Ltd . — Petitioners 

v. 

Surendra Nath Mitra — Opposite Party . 

Civil Revn. Petn. No. 3 of 1941, Decided on 29th 
January 1942, 



1942 Makhan Lal 

a Criminal P. C. (1898), Ss. 195 (1) (a) and 476 
— Judge giving to peon warrant for attaching 
judgment-debtor’s property — While executing 
warrant peon assaulted by judgment-debtor — 
Judge ought to protect peon and make com- 
plaint — Both Judge and peon are public servants 
within S. 21, Penal Code — S. 476 has no 
application. 

Where while executing the warrant given to him 
by a Judge for attachment of certain property be- 
longing to the judgment-debtor the peon is assaul- 
ted by the judgment-debtor it is the duty of the 
Judge to protect the peon when he was carrying 
out the order of the Court. Both the Judge and the 
peon are public servants within the meaning of 
S. 21, Penal Code, and the peon is subordinate to 
the Judge whilst he is carrying out the Judge’s 
h order. [P 435 C 2] 

Unless peons are protected they cannot carry out 
their duties and the administration of justice may 
become a farce. The Judge in such a case ought to 
make a complaint in respect of the occurrence so 
that the matter can be examined by the proper cri- 
minal Court to see whether an offence under sec- 
tion 186, Penal Code, had been committed or not. 
Section 476 has nothing to do with such a case. 

[P 435 C 1,2] 

Anil Chandra Roy Chaudhuri and Sailendra 
Nath Mitra — for Petitioners. 

1 Tarakeswar Nath Mitra — for Opposite Party. 

DERBYSHIRE C. J. — The Bajshahi Bank- 
ing and Trading Corporation, Limited, who are the 
petitioners before us, obtained a decree against 
Surendra Nath Mitra, a pleader of 6, Kabir Road, 
$ Tollygunge, for money lent to him which had not 
been repaid in the Court of the Subordinate Judge 
of Rajshahi. The decree was transferred to Alipore 
where the judgment-debtor lived ; a money execu- 
tion case was started in the Court of the Fourth 
Subordinate Judge at Alipore and a warrant of at- 
tachment of moveable property in Form No. P. 24 
was issued and signed by the Subordinate Judge. 
It was directed to the bailiff of the Court and after 
stating the amount of the decree it directed the 
bailiff to attach the moveable property of the debtor 
“which shall be pointed out to you by the plaintiff 
sufficient to cover the amount of this warrant.” 

The secretary of the plaintiffs and two peons to 
whom the warrant of attachment had been handed 
by the Nazir of the Court went to the defendant’s 
residence and. according to their story, explained 
the contents of the warrant to the defendant, and 
d it is alleged that the defendant then got angry and 
assaulted the secretary and the two peons. There- 
upon the bank moved the Subordinate Judge to take 
action in the matter against the defendant under 
S 476/195, Criminal P. C., in respect of an offence 
alleged under S. 186, Penal Code. The learned 
Judge refused to do so. He, I think, rightly said 
that S. 476, Criminal P. C., had nothing to do with 
the matter. As regards S. 195 (1) (a), Criminal 
P. C., he said that the process server was at liber- 
ty to* go and complain himself, but that he, the 
Judge, was not in charge of the Nezarat and it was 
doubtful whether the process server was a pub- 
lie servant within the meaning of S. 195 (1) (a;, 
Criminal P. C., and he declined to make a com- 
plaint. Then it was suggested to him that he should 
direct the peon to make a complaint. By this time 
the debtor had taken steps under the Bengal Agri- 
cultural Debtors Act in respect of his debts and the 
Subordinate Judge had stayed the proceedings in 
the execution case. The learned Judge said . 
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“This proceeding has arisen in connection with a 
the execution of the decree for the debt. Moreover 
the Board may decide that the debt does not exist. 

In these circumstances it will not be proper to pro- 
secute the judgment- debtor for resisting execution 
of a decree for a non-existent debt. Under the above 
circumstances I refrain from directing the process 
server to lodge a complaint in the Criminal Court.” 

At the time, that is 22nd December 1940, the 
peon, as it is alleged, was assaulted, there was no 
question of any proceedings under the Bengal Agri- 
cultural Debtors Act. The position then was that 
the peon had been given a warrant, that is to say, 
an order from the same Subordinate Judge, to do 
certain things and he went presumably to do what 
the Judge order him to do. It was the Judge’s duty 
to protect that peon when he was carrying out the 
order of the Court. Both the Subordinate Judge 
and the peon are public servants within the mean- * 
ing of S. 21, Penal Code, and on the face of the 
application it would appear that there was a matter 
to be enquired into as to whether the defendant had 
committed an offence within the meaning of S. 186, 
Penal Code. Clearly, the peon was subordinate to 
the Subordinate Judge whilst he was carrying out 
the Judge’s order. In my view, the Judge made 
excuses for not taking steps to protect the peon. Un- 
less peons are protected they cannot carry out 
their duties and the administration of justice may 
become a farce. In my opinion on the facts before 
us the Subordinate Judge ought to have made a 
complaint in respect of the occurrence so that the 
matter could have been examined by the proper 
criminal Court to see whether an offence under 
S. 186, Penal Code, had been committed or notJ 
The rule is accordingly made absolute, the order of g 
the Court below is set aside, and the matter is re- 
manded to the Court from which it came for the 
learned Judge to rehear the petitioners’ complaint 
and in the light of the remarks I have made to deal 
with the matter according to law. 

BARTLEY J. — I agree. 

G.N./R.K. Rule made absolute. 

Cr. P. C. 

(’41) Chitaley, S. 195, N. 4, Pts. 1 and 14, and 
N. 5. 

(’41) Mitra, Page 636, Note 615 and Page 638 
N. 615A Sub-heading “Resistance to civil Court 
peons.” 

Penal Code — 

(’36) Ratanlal, Page 50, Pts. 3 and 4. 

(’36) Gour, Page 153, N. 148 and Pt. 5. ft 
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Derbyshire C. J. and Bartley J. 

Makhan Lal Hazra — Petitioner 

v. 

Sashi Bhusan Hazra and another — 

Opposite Party. 

Criminal Revn. Petn. No. 961 of 1941, Decided 
on 20th January 1942. 

(a) Penal Code (1860), S. 324 — Accused’s 
brother interfering with ploughing of land by 
labourers who claimed to have taken settlement 
of same from accused — Accused deliberately 
sending for his gun and firing at his brother 
who was struck by several pellets — Accused pro- 
secuted under S. 324 — Findings which Magis- 
trate ought to have come to, stated. 
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After the accused’s brother had interfered with 
the ploughing of certain land by labourers who 
claimed to have taken settlement of the same from 
the accused, the accused deliberately sent for his 
gun and fired it at his brother who was struck by 
several pellets. The accused was prosecuted under 
S. 324 : 

Held that the Magistrate ought to have come to 
a decision as to who were actually entitled to plough 
up the land on which the occurrence took place and 
if there was a right of private defence whether the 
accused had not exceeded that right. [P 436 C 2] 

(b) Penal Code (I860), S. 96 — Right of private 
defence — Onus. 

When a right of private defence is set up the onus 
is on the party setting up that defence to prove it. 

[P 436 C 2] 

h Sudhansu Sekhar Mukherjee — for Petitioner. 

Prokash Chandra Pakrashi — for Accused. 

Hamidul Huq — for the Crown. 

BARTLEY J. — This rule was issued upon the 
District Magistrate of the 24-Parganas and upon the 
opposite parties to show cause why an order of ac- 
quittal made by the learned Magistrate of Diamond 
Harbour should not be set aside. The facts of the 
case are briefly as follows : A certain plot of land 
was being ploughed by a number of labourers who 
claimed that they had taken settlement of it from 
the accused Sasbi Bhusan Hazra who is a brother 
of the complainant Makhan Lai Hazra. Makhan 
attempted to put a stop to this and actually unyoked 
the ploughs or caused them to be unyoked. There- 
upon his brother Sashi sent for his gun which was 
brought by accused 2, Rajani Kanta Ilaldar, loaded 
c it and fired a shot with the result that Makhan was 
struck by several pellets and one or two other people 
who were with him also sustained injuries from 
gun shot wounds. On this case Sashi and Rajani 
were sent up on charges framed under Ss. 324 and 
324 / 109 , Penal Code. The learned Magistrate ac- 
quitted both of them and against that acquittal the 
present rule has been issued. 

t The findings of the learned Magistrate in the 
Court below upon which he based his order of ac- 
quittal are unfortunately vague in the extreme. He 
holds in the first place that the prosecution case of 
undisturbed possession of the land in dispute has 
not been proved beyond doubt. What he appears to 
have thought is that actually the disputed land was 
in possession of tenants to whom it had been let out 
by the accused Sashi Bhusan Hazra, and it was on 
d this assumption that the case has been argued beforo 
us. The only other findings of fact at which the 
learned Magistratearrives are that he cannot believo 
the prosecution case that the persons injured went 
as independent sightseers and that the accused man 
Rajani had injuries on his person which might have 
been caused by a lathi, and that, therefore, the de- 
fence suggestion that he received these injuries at 
the time of the nlloged occurrence is quite probable. 
It maybe noted that the accused themselves did not 
set up any specific case of a right of private defence 
of property, nor did they adduce any evidence in 
support of such a case. The onlyother finding arriv- 
ed at by the learned Magistrate is that from the 
nature of the injuries inflicted on the opposite party 
it cannot be said that the accused intended anything 
more than causing hurt to Makhan Lai Hazra and 
that the shot appears to have been fired from a 
considerable distanco away. 

In our opinion these findings arc not bv any 
moans sufficient to justify the order of acquittal 


made by the learned Magistrate. The admitted faots ^ 
in the case are that the accused Sashi deliberately 
sent for his gun and then fired at his brother 
Makhan after Makhan had interfered with the 
ploughing of the land. It may well be that there 
was a right of private defence of property, but the 
learned Magistrate has come to no definite decision 
as to who were actually entitled to plough up the 
land on which the occurrence took place, nor has he 
come to any decision that in the circumstances of' 
the particular case; if there was a right of private 
defence of property the accused persons had not 
exceeded that right. The learned Magistrate appears 
to have overlooked the position that when a right of 
private defence is set up the onus is on the party 
setting up that defence to prove it, while his judg- 
ment makes it perfectly clear that there is nothing 
in the present case except suggestions unsupported 
by evidence to make out the existence of any such / 
right. It may very well be that after a trial properly 
conducted and in which the evidence is directed to 
the material issues a finding that there was a right 
of private defence which was not exceeded may be 
justified. But on the materials before us at present* 
we are unable to take any such view and are con- 
strained to hold that the order of acquittal passed 
by the Court below is improper. This rule must ac- 
cordingly be made absolute. The order complained 
of must be set aside and the case remanded for re- 
trial on the lines indicated above by some other 
Magistrate. Let the counter affidavit filed in Court 
to-day be kept on the record. 

DERBYSHIRE C. J. — I agree. 

G.N./R.K. Pule made absolute. 

" ■ ■■ i ■ i i — — ■ — — — — — 

Penal Code — g 

(a) (’36) Ratanlal, Page 207, N. 2 and Pages 208 
and 209, Note ’‘Defence of property . ** 

(’36) Gour, Page 364, N. 855. 

(b) (’36) Ratanlal, Page 205 Pt. 1. 

(’36) Gour, Pages 360 and 361, N. 845. 
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Edgley and Mohamad Akram JJ. 
Fauaddi Taluqdar — Defendant — 

Appellant 



Rezia Begum w/o Choivdhury Shajn - 
suddin Aiimmcd alias Badsha Mia, 
Plaintiff and others — Respondents. 

Appeal No. 1157 of 1939, Decided on 10th March 
1942, from appellate decree of Dist. Judge, Farid- 
pur, D /- 24th March 1939. 


• Civil P. C. (1908), S. 50 and O. 21, R. 22 — 
Death of judgment-debtor pending execution — 
No application under S. 50 and heirs not brought 
on record — Sale held in such execution is void 
and not merely voidable — Fact that decree exe- 
cuted is rent decree makes no difference. 

Though the death of a judgment-debtor will not 
cause a pending execution proceeding to abate, at 
the same time, it is clear from S. 50 that, if the 
holder of an unsatisfied decree wishes to continue 
tho execution proceedings or wishes to execute the 
decree against the legal representatives of a deceased 
judgment-debtor, he must make an application to 
this c fleet to the Court. Further, the language of 
O. 21, R. 22 of the Code implies that, when an 
application is made under S. 50 of the Cole, the 
legal representative of the deceased person must be 
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called upon to show cause why the decree should not 
be executed against him. The mere fact that, in 
connexion with a rent decree, execution proceedings 
are taken against the holding of the deceased person 
makes no difference. The holding represents a por- 
tion of the estate of the deceased judgment-debtor 
and the latter’s heirs are therefore entitled to be 
brought on the record of the case and to receive the 
notice which the law requires in order that they 
may be given an opportunity either to satisfy the 
•outstanding decree or to show cause why execution 
should not proceed. [P 437 C 2] 

Therefore a sale held in execution of a rent decree 
without an application under S. 50 and without 
bringing the heirs of the deceased judgment-debtor 
on record is void and not merely voidable: 115 I.C. 
520 (Cal.), Dissent . ; (’36) 23 A.I.R. 1936 Mad. 205 
(F.B.) and (’14) 1 A.I.R. 1914 P.C. 129, Del . on. 

[P 438 C 1] 

Syed Nausher Ali and Khondkar Mahammad 
Hasan — for Appellant. 

Gopendra Nath Das — for Respondents. 


EDGLEY J. — This matter was referred to a 
Division Bench by Biswas J. on account of the fact 
that there appears to be a conflict of judicial opinion 
with regard to the main point which requires our 
decision. One of the defendants is the appellant in 
this case and the appeal is directed against the deci- 
sion of the learned District Judge of Faridpur, dated 
24th March 1939. It appears that in Suit No. 521 
of 1928 the Maharaja of Cossimbazar obtained a rent 
decree against Jainuddin Talukdar, the predecessor- 
in-interest of the appellant. In the rent suit the 
Maharaja had also impleaded the other cosharer 
landlords. Subsequently, the rent decree was as- 
signed to the father of the plaintiff who, on 19th 
September 1931, initiated execution proceedings with 
reference thereto after serving the judgment-debtor 
with the notice required under O. 21, R. 16, Civil 
P. C. On 13th October 1931 Jainuddin Talukdar 
died. The fact of his death apparently was not 
brought to the notice of the decree-holder with the 
result that Jainuddin Talukdar’s legal representa- 


tives were not brought on the record in connexion 
with the subsequent proceedings in execution. The 
sale proclamation is said to have been published on 
18th January 1932 and the execution sale was held 
on 24th February 1932. Symbolical possession was 
taken by the plaintiff’s father on 6th April 1935, 
but subsequently he made a gift of the holding to 
the plaintiff who was resisted by the heirs of Jainud- 
din Talukdar when she attempted to take actual 
possession of the property. She therefore instituted 
the suit out of which this appeal arises for a decla- 
ration of her title and for recovery of khas posses- 
sion of the property which she claimed by virtue of 
the sale which took place on 24th February 1932. 

The case for the defendants was to the effect that 
the execution sale was a nullity having regard to 
the fact that the heirs of Jainuddin Talukdar had 
not been brought on the record of the execution pro- 
ceedings after his death. Both the Courts below 
decided, that on the authority of the case in 32 
OWN. 418,1 the sale, dated 24th February 19.32, 
was merely voidable at the instance of the defen- 
dants in appropriate proceedings under S. 174, Ben. 
Ten. Act, and as such proceedings had not been 
taken, the plaintiff was entitled to the decree which 
she sought. The only point which has been urged in 
connexion with this appeal is that the Courts below 
were wrong in holding that the sale, dated 24th 


I. (’28) 115 I. C. 520 : 32 C. W. N. 419, Tarangini 
Debi Y. Raj Krishna Mandal. 



February 1932, was voidable, but that it should 
have been held that this sale was wholly void on e 
account of the failure of the decree- holder to bring 
the heirs of Jainuddin Talukdar on the reoord after 
the latter’s death on 13th October 1931. Mr. Nausher 
Ali on behalf of the appellant contends that it was 
incumbent upon the decree-holder, if she wished to 
proceed with the execution of the decree against the 
legal representatives of Jainuddin Talukdar, to sub- 
stitute them on the record under the provisions of 
S. 50, Civil P. C. He also contends that in this par- 
ticular case there had been failure to comply with 
the provisions of O. 21, R. 22 of the Code. Mr. Das, 
on the other hand, contends that in a case in which 
it is sought to execute a rent decree it is not neces- 
sary to substitute the legal representatives of a 
deceased judgment-debtor. He argues that S. 50, 
Civil P. C., is merely permissive and, in any event* 
the view that an execution sale such as the one / 
with which we are now dealing in merely voidable 1 
is supported by the authority of Sir George Rankin’s 
judgment in 32 C. W. N. 418.1 

During the course of his argument, Mr. Das re- 
ferred to the provisions of O. 22, Rr. 4 and 12, 
Civil P. C. It is of course true that the death of a 
judgment-debtor will not cause a pending execution 
proceeding to abate, but at the same time, it is clear 
from S. 50 of the Code, that if the holder of an 
unsatisfied decree wishes to continue the execution 
proceedings or wishes to execute the decree against 
the legal representatives of a deceased judgment- 
debtor, he must make an application to this effect 
to the Court. Further, the language of O. 21, R. 22 
of the Code implies that, when an application is 
made under S. 50 of the Code, the legal represents^ 
tive of the deceased person must be called upon to 
show cause why the decree should not be executed ^ 
against him. The mere fact that, in connexion with 
a rent decree, execution proceedings are taken 
against the holding of the deceased person makes 
no difference. The holding represents a portion of 
the estate of the deceased judgment-debtor and the 
latter’s heirs are, therefore, entitled to be brought 
on the record of the case and to receive the notice 
which the law requires in order that they may be 
given an opportunity either to satisfy the outstanding 
decree or to show cause why execution should noi 
proceed. 

In support of his argument to the effect that 
the execution sale, dated 24th February 1932, was 
merely voidable Mr. Das mainly relies upon the 
decision of this Court in 32 C. W. N. 4181 cited 
above. The judgment of Sir George Rankin in that 
case is dated 15th August 1927. The learned Chief h 
Justice held that, although it is proper to bring the 
heirs of a deceased judgment-debtor on the record, 
failure to do so should be regarded merely as an 
irregularity. His Lordship referred to several cases 
during the course of his judgment, but apparently 
his attention was not directed to a decision of the 
Privy Council in 42 Cal. 72.2 i n that case it was 
held that where there had been a devolution of pro- 
perty by reason of insolvency the Official Assignee 
as the legal representative of the insolvent °was 
entitled to receive a notice under S. 248, Civil P. C. 
(which corresponds to O. 21, R. 22 (1) of the pre- 
sent Code), and that failure to serve such a notice 
rendered inoperative any sale in execution of a 
decree against the original judgment-debtors. Their 
Lordships observed that : 

2. (’14) 1 A.I.R. 1914 P. C. 129 : 24 I. C. 304 : 42 
Cal. 72 : 41 I. A. 251 (P. C.), Raghunath Das v. 
Sundar Das Khetri, 
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“As laid down in 20 Cal. 370, 5 a notice under 
S. 248 of the Code is necessary in order that the 
Court should obtain jurisdiction to sell property by 
way of execution as against the legal representative 
of a deceased judgment-debtor.” 

Recently, this question has been fully discussed 
by a Full Bench of the Madras High Court in 59 
Mad. 461. 4 The learned Judges appear to have been 
unanimous in holding that an execution sale was 
void and not merely voidable in a case in which no 
application had been made under S. 50, Civil P. C., 
to execute a decree against the legal representatives 
of the deceased judgment-debtor and where no notice 
had been served on such legal representatives in 
accordance with O. 21, R. 22 (1) of the Code. After 
discussing the effect of the judgment of the Privy 
Council in 42 Cal. 72, 2 Cornish J. pointed out at 
page 473 that : 

b ‘‘On this authority, I think, there can be no 
doubt that, where there has been no application 
under S. 50, and consequently no issue of notice 
under 0. 21, R. 22 (1), the foundations of the Court’s 
jurisdiction to execute a decree against the legal 
representative are entirely wanting. And a sale held 
without this jurisdiction would be void.” 

We entirely agree with the view which has been 
adopted with regard to this matter by the Madras 
|High Court in 59 Mad. 461 4 and we think that it 
is not unlikely that the decision in 32 C.W.N. 416 1 
might have been different had the attention .of the 
learned Judges been directed to the judgment of the 
Judicial Committee in 42 Cal. 7‘2 2 cited above. It 
follows, therefore, that this appeal must be allowed 
with costs throughout. The plaintiff’s prayer for 
khas possession is refused and her suit is dismissed 

c without prejudice to any right which the plaintiff 
may hereafter claim as landlord of the disputed 
holding. 

MOHAMAD AKRAM J I agree. 

K.S./R.K, Appeal allowed. 

3. (’93) 20 Cal. 370, Gopal Chunder v. Gunamoni 
Dasi. 

4. (’36) 23 A.I.R. 1936 Mad. 205 : 162 I. C. 156 : 
59 Mad. 461 : 70 M.L.J. 162 (F.B.), Kanchamalai 
Pathar v. Ry. Shahaji Rajah Sahib. 

C. P. C. — ’ 

(’40) Chitaley, S. 50, N. 13 Pt. 1 and N. 16 Ft. 1; 
O. 21 R. 22, N. 2 Ft. 3, N. 5 Ft. 8. 

(’ll) Mulla, Page 214 see Fts. (y)and (c), Page 2G6 
Pt. (m), Page 784 Pt. (i), Pago 786 Pt. (d). 
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B. K. Mukherjea and Blank JJ. 

Kishorilal Marwari — Plaintiff — 

Appellant 

v. 

Adhar Chandra Banerjee and others — 

Respondents. 

Appeal No. 313 of 1939, Decided on 4tli February 
1942, from appellate decree of Dist. Judge, Burdwau, 
D/- 31st October 1938. 

Evidence Act (1872), Ss. 157, 35 and 32 (5) 

Certificate of guardianship is not admissible to 
prove minor’s age in subsequent proceedings — 

S. 32 (5) can be of no avail when guardian 
whose statement as to age is contained in certi- 
ficate is living — Guardian examined as witness 
in subsequent suit to prove minor’s age— Appli- 
cation for guardianship filed by him containing 


statement as to minor's age can be used to f 
corroborate his oral testimony under S. 157. 

A certificate of guardianship is neither a book 
nor a register nor a record kept by an officer in the 
discharge of his duties and hence it is not admisible 
under S. 35 to prove the minor’s age in subsequent 
proceedings. S. 32 (5) can also be of no avail to the 
minor when the guardian whose statement as to 
the minor’s age is contained in the certificate is 
living at the time of the subsequent proceedings. 

Where the guardian is examined as a witness in 
the subsequent proceedings and the statement as 
to the minor’s age in the application by him for 
appointment as guardian of the minor was made 
before a competent authority and long before the 
subsequent dispute arose and there is no suggestion 
that it was a fictitious statement designedly made 
to support subsequent evidence, the application for « 
guardianship containing the guardian’s statement ' 
as to the minor’s age can be used as corroborative 
evidence in support of the guardian’s oral testi- 
mony under S. 157 : (’24) 11 A.I.R. 1924 Cal. 526; 
(’24) 11 A.I.R. 1924 Cal. 420 and (’28) 15 A.I.R. 
1928 P. C. 152, Expl. [P 439 C 1,2] 

Ounada Char an Sen, Hiralal Chakravarty and 
Rabindra Nath Bhattacharjee — for Appellant. 

Dr. S. C. Basak , Gopendra Nath Das , Jagadish 
Chandra Chose, Himaja Sankar Majumdar , 

Arunendra Nath Tagore and Satyendra Nath 
Mitra (for Deputy Registrar) — 

for Respondents. 

B. K. MUKHERJEA J. — The facts giving rise to 
this appeal may be shortly stated as follows : The 
property in dispute is a colliery known as the Ninga 
Colliery and it belonged originally to one Ganpat ^ 
Marwari. Ganpat had four sons, namely, Shew- 
karan, Baijnath, Ramkumar and Thakursidas, and 
the father together with the four sons constituted a 
joint Hindu family governed by the Mitakshara 
law. Of these four sons Baijnath passed out of the 
family by adoption. Shewkaran also separated from 
the joiut family sometime before the death of 
Ganpat on taking a sum of Rs. 25,000 as the value 
of his share in the joint property. Thakursidas died 
iu the lifetime of GaDpat leaving behind him a 
widow and a son named Ramjib&n. After Thakur- 
sidas, Ganpat died and the latter was followed soon 
after by Ramkumar. At the time of Ramkumar’s 
death which happened in 1919 the only male 
members of this joint family were Jagamohau aud 
Kishori, the sons of Ramkumar and Ramjiban, the 
son of Thakursidas. Kishori is the plaintiff in the fc 
present suit. On 30th March 1920, Ramkumar’s 
widow, Bhagabani Bai, applied to the District 
Judge of Burdwan, for appointment of a guardian 
in respect of the person and property of her two 
minor sons, Jagamohan aud Kishori. The order 
appointing her as guardian was made on 20th April 
1920 and both in the application for guardianship 
as well os in the certificate the date of birth of 
Kishori was stated to be 17th May 1917. If this 
dato was correctly given Kishori r would attain 
majority on 17th May 1938. 

In 1935 defendants 1 to 57 who are the superior 
landlords of the Ninga Colliery instituted a suit for 
recovery of rent due in respect of the same. The 
t\\o sons of Shewkaran as well as Jagamohan aud 
Kishori wero made parties defendants to that suit. 
The suit culminated in an ex parte decree on 22nd 
August 1935. The decree was put into execution and 
Hie colliery was sold and purchased by defendant 
08 . Kishori, through his certificated guardian, at- 
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a tempted to have the ex parte decree set aside, but 
a this application was dismissed for default. His 
attempt at revival of this proceeding was also dis- 
missed and then the present suit was instituted on 
4th February 1937. Kishori in this suit, prays for 
a declaration that the ex parte rent deoree as well 
as the sale held thereunder were not binding on 
him inasmuch as he was a minor both at the date 
of the institution of the suit as well as at the time 
when the decree was obtained and far from being 
represented by a competent guardian he was wrongly 
described as a major in the suit. He further prays 
for a declaration that on subsequent partition be- 
tween him on the one hand and Jagamohan and 
Bamjiban on the other, he acquired a sixteen annas 
title to the colliery. The suit was contested by 
defendants 1 to 58. The other defendants who are 
the brother and the agnatic cousins of the plaintiff 
b supported the plaintiff’s case. The trial Court held 
on evidence that the plaintiff was a minor when 
the deoree was made and consequently the decree 
and the sale held in pursuance of that, were not 
binding on him. It however rejected the story of 
partition set out by the plaintiff and held that 
Kishori was entitled to the colliery jointly with 
Bamjiban and Jagamohan. 

Against this decision there was an appeal taken 
to the Court of the District Judge of Burdwan by 
the auction purchaser. Kishori also filed an appeal 
attacking that part of the judgment which negatived 
his claim to the sixteen annas share of the colliery. 
Both the two appeals were heard together by the 
learned District Judge and by his judgment dated 
31st October 1938, he allowed the appeal of the 
auction purchaser beiDg of the opinion that Kishori 
c was not a minor at the date when the decree was 
obtained. The other appeal was allowed in part on 
a finding that Bamjiban had no interest in the 
colliery although the property was still joint as be- 
tween the plaintiff and Jagamohan. It is against 
this decision that the present second appeal has 
been preferred. Mr. Sen who appears in support of 
the appeal has argued before us that in arriving at 
a finding regarding the age of the plaintiff the 
learned District Judge was in error in law in refus- 
ing to consider certain material pieces of evidence 
which consisted of the application for guardianship 
made by the mother and the order of the District 
Judge passed thereon, both of which contained a 
recital regarding the age of the plaintiff. He con- 
tended that had the District Judge taken this evi- 
dence into consideration his decision would have 


been different. 

The District Judge in support of the view which 
he took that these documents were not admissible 
in evidence relied upon two decisions of this Court, 
namely, 38 C. L. J. 186* and 38 C. L. J. 213.2 The 
question has undoubtedly to be determined with 
reference to the provisions of the Evidence Act. It is 
conceded by Mr. Sen that the certificate of guardian- 
ship was neither a book nor a register nor a 
record kept by an officer in the discharge of his 
duties and, consequently.it could not be admissible 
under S. 35, Evidence Act. Section 32 (5), Evi- 
dence Act, is also of no assistance to the present 
appellant inasmuch as the mother of the plaintiff 
whose statement as regards the age of the latter is . 


1. (’24) 11 A.I.B. 1924 Cal. 526 : 71 I. C. 336 : 38 
C. L. J. 186, Hara Kumar Dey v. Jogendra 


24) 1 1 l^A J. B . 1924 Cal. 420 : 81 I. 680 : 38 
C. L. J. 213, Prohlad Chandra Chowdhury v. 


Bamsaran Chowdhury. 


contained in this document was living at the time. 
The mother however was examined as a witness in e 
this case and the statement in the application for 
appointment of a guardian was made by her before a 
competent authority and long before the present 
dispute arose. There is no suggestion that it was a 
fictitious statement designedly made to support 
subsequent evidence. We think that in these cir- 
cumstances the application for guardianship can be 
used as a corroborative evidence in support of her 
oral testimony under S. 157, Evidence Act. Irt 
38 C.L.J. 186 1 what was adduced as evidence was 
the certificate of guardianship itself and not the 
petition and neither in this nor in the other case 
was the person who made the statement examined 
as a witness. In 38 C. L. J. 213,2 Asutosh 
Mookerjee J., in course of his judgment observed as 
follows : 

“These decisions support the view that the recital / 
of the date of birth in a guardianship application 
is not by itself admissible in evidence upon mere 
production of the document, but may be rendered 
admissible in contingencies which need not be 
exhaustively specified for our present purpose.” 

In that case it was held that the evidence could 
be adduced for the purpose of contradicting a state- 
ment made by the witness under S. 155, Evidence 
Act. In our opinion, the circumstance referred to in 
S. 157, Evidence Aot, is also a contingency upon 
which such statements could be used as evidence by 
way of corroboration of the testimony given by a 
witness. Our attention has been drawn by Mr. Sen 
to a pronouncement of the Judicial Committee in 
32 C. W. N. 874. 8 In that case a mortgage suit was 
resisted by the defendants on the ground that they g 
were minors at the date when the mortgage docu- 
ment was executed. To prove this fact reliance was 
placed upon the application for appointment of a 
guardian made by the father of the defendants as 
well as the certificate of guardianship granted by 
the Judge. On the strength of these documents it 
was held by their Lordships of the Judicial Com- 
mittee that the defendants had discharged tho 
burden which lay upon them of showing that they 
were really minors at the date when the document 
was executed. It is not clear from the report as to 
whether the father who applied for guardianship was 
alive or dead at the time when the suit was brought 
and we also do not know whether he was examined 
as a witness in the case. The only thing that 
appears from the judgment is that these papers 
were used as evidence without any objection by 
either side. We cannot certainly rely upon this 
decision as an authority for the proposition that h 
the application in the guardianship proceeding or 
an order passed on the same is admissible under ali 
circumstances to prove the age of the minor and, 
in our opinion, the decisions in 38 C. L. J. 186 1 and 
38 C. L. J. 213 2 are quite correct. As we have held, 
the only section under which such evidence could 
be adduced is S. 157, Evidence Act. The District 
Judge also, it seems, was inclined to hold the same 
view. The learned District Judge observed in his 
judgment as follows : 

“She could of course have proved the petition 
and it could have corroborated her evidence. But 
not only did she not prove the petition but she 
admitted on p. 38 of her evidence that she did not 
know the contents of the application for guardian- 
ship.’* 

3. (’28) 15 A. I. B. 1928 P. C. 152 : 109 I. C. 387 : 

32 C. W. N. 874 (P. C.), Sadiq Ali Kh an v, Jai 
Kishori. 
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- It appears that this document was proved at the 
instance of the defendants. It was not necessary 
therefore for the lady herself to prove it further. 
We do not know whether any formal proof was 
adduced when this document was made an exhibit. 
It appears that the original of this guardianship 
proceeding was sent for and after it was compared 
with the certified copy filed by the defendants it 
was made an exhibit presumably without any objec- 
tion from either side. There is of course the state- 
ment of the lady herself that she did not know the 
contents of this application, and unless the plaintiff 
is in a position to show that it was really the state- 
ment of his mother it could not be relied on as a 
corroboration of her present testimony. It may be 
that as the document was made an exhibit at the 
instance of the other side the plaintiff did not think 
it necessary to adduce any further evidence on this 
b point. In our opinion, the matter requires further 
investigation. 

We think, therefore, that the proper way of dis- 
posing of this case would be to 6et aside the judg- 
ment of the lower appellate Court and to send the 
case back in order that the appeal may be reheard. 
The plaintiff will be given an opportunity to prove 
that the statement contained in Ex. F was really 
the statement of his mother and the defendant will 
be at liberty to adduce any evidence in rebuttal 
thereof. We express no opinion as to the value to 
be attached to the recital of the date of birth in the 
guardianship application. It will be for the last 
Court of facts to consider this matter along with 
other evidence on the record and to come to a con- 
clusion as to whether in fact the plaintiff was or 
was not a minor at the material date. The case will 
be disposed of on a consideration of the entire evi- 
dence that has been already adduced or may be 
adduced after the case goes back on remand. The 
finding of the lower appellate Court regarding the 
shares of the plaintiff in the property in suit will 
stand intact. The lower appellate Court will also 
consider the point which was raised by the defen- 
dants in the trial Court, namely whether, even if 
the plaintiff was a minor, he was sufficiently repre- 
sented by the other defendants in the suit and, 
consequently, the decree was binding on him. No 
additional evidence however will bo allowed to be 
adduced on this point. The result is that this 
appeal is allowed and tho caso is sent baok to the 
lower appellate Court to bo heard and disposed of 
in accordance with the directions given above. We 
make no order as to costs iu this appeal. Further 
costs will abide the result. 

d BLANK J. — I agree. 

G.N./lt.K. Appeal allowed. 
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Lodge and Roxburgh JJ. 

Indu Bhusan Pal — Accused 

Petitioner 

v. 

Em peror. 

Criminal Rcvn. Petn.No. 944 of 1941, Decided on 
20th February 1942. 

(a) Penal Code (I860), S. 411 — Stolen articles 
found in room — Prosecution alleging A and B 
to be in joint possession of room — Finding that 
B was not joint occupant must be based on 
positive evidence that he was not in joint pos- 
session — It cannot be based on inadequacy of 
prosecution evidence. 


Where the prosecution case is that A and B were 
in joint possession of a room in which stolen articles ° 
were found, a finding that B was not the joint occu- 
pant of the room must be based on positive evidence 
that B wa3 not in possession. It cannot be based on 
the inadequacy of the prosecution evidence. 

[P 441 C 1] 

(b) Penal Code (I860), S. 411 — Stolen articles 
found in room — Accused sole occupant of room 
— He cannot be taken to be aware of all articles 
found in room — Points to be considered by 
Judge stated — Accused’s failure to prove that 
he had guests previous to search is not suffici- 
ent to preclude possibility of other persons in* 
troducing stolen goods in room. 


In a prosecution under S. 411 even if it be found 
that the accused was the sole occupant of the room 
in which the stolen articles were found it does not 
necessarily follow that he must have been aware of 
the presence in the room of all the artioles that 
were found therein. It is incumbent upon the Judge 
to consider the circumstances of the ocoupation of 
the room and to consider whether it was reasonably 
possible for other persons to introduce the articles 
into the room without the accused’s knowledge. 
The mere fact that the accused failed to prove that 
he had guests in his house in the night previous to 
the search is not in itself sufficient to prove that 
the circumstances of his possession of the house were 
such as to preclude the reasonable possibility of 
other persons introduotiDg the stolen goods into the 
house. (P 441 0 1] 

D. N. BhaUacharya and Surati M. Sanyal — 

for Petitioner. 

Nirmal Chandra Chakravarti — for the Crown. 



ORDER. — This rule was issued unpon the Dis- 
trict Magistrate of Hughly to show cause why the 
conviction of and sentence passed upon one Indu 
Bhusan Pal should not be set aside. Indu Bhusau 
Pal and one Krishna Arya were jointly tried under 
S. 411, Penal Code, on the charge that they at or 
about 14th February 1941 at Queen Street, Seram - 
pore, dishonestly received and retained a wrist- 
watoh, a gold champa and four silver buttons 
knowing or having reason to believe the same to be 
stolen properties. The learned Magistrate found the 
case against Krishna Arya had not been proved. He 
accordingly acquitted that accused. He found the 
case against Indu Bhusan Pal had been satisfac- 
torily proved. He convicted Indu Bhusan Pal under 
S. 411, Penal Code, and sentenced him to undergo 
rigorous imprisonment for four months. An appeal 
to the Sessions Judge of Hughly was dismissed. It h 
has been urged before us that on tho faots found by 
tho learned Sessions Judge the guilt of the petitioner 
Indu Bhusan Pal was uot proved beyond reasonable 
doubt. 


The oaso for tho prosecution was that on 10th 
February 1941 a burglary was committed in the 
house of one Panchanan Chatterji. On the morning 
of 14th February 1941 the police went to tho room 
occupied by Indu Bhusan Pal to search tho same. 
The room was found closed from inside. Indu 
Bhusan Pal was then tho sole occupant. Ho opened 
the room for tho police to enter. Tho police ou 
search of tho room found tho stolen artioles men- 
tioned in tho charge, behind a picture. Indu Bhusan 
Pal was taken away under arrest. On tho same 
afternoon tho police again visited this room and 
conducted a further search. Tho second accused 
Krishna Arya was present during that search and 
laid claim to a trunk which was found in the room. 
The learned Sessions Judge considered whether the 
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evidence on record was sufficient to prove that the 
petitioner Indu Bhusan Pal was in possession of 
the property which was found behind the picture. 
The learned Judge found that Indu Bhusan Pal was 
in fact the sole occupant of this room. Having found 
that Indu Bhusan was the sole occupant he consi- 
dered certain defence evidence which was offered to 
prove that Indu Bhusan had guests in his house in 
the previous night. The learned Judge came to the 
conclusion that the evidence that there were guests 
in the house in the previous night was untrue. He 
then proceeded to hold that Indu Bhusan was the 
real occupant of the room and there was no evidence 
that guests had been in his house in the previous 
night, and consequently that Indu Bhusan might 
be considered to have been in possession of the 
articles in the room. 

The learned Sessions Judge seems to have over- 
looked the fact that it was the prosecution case that 
Indu Bhusan Pal and Krishna Arya were in joint 
possession of the room and that the finding that 
Krishna Arya was not the joint occupant of the 
room was based on the inadequacy of the prosecu- 
tion evidence. It was not based really on positive 
evidence that Krishna Arya was not in possession. 
Moreover, even if it be found that Indu Bhusan Pal 
was the sole occupant of the room it does not neces- 
sarily follow that he must have been aware of the 
presence in the room of all the articles that were 
found therein. It was incumbent upon the learned 
Judge to consider the circumstances of the occupa- 
tion of the room and to consider whether it was 
reasonably possible for other persons to introduce 
the articles into the room without Indu Bhusan’s 
knowledge. The mere fact that Indu Bhusan failed 
to prove that he had guests in his house in the pre- 
vious night is not in itself sufficient to prove that 
the circumstances of his possession of the house were 
such as to preclude the reasonable possibility of 
other persons introducing the stolen goods into the 
house. In our opinion, the actual findings of fact of 
the learned Sessions Judge do not justify the infer- 
ence that Indu Bhusan Pal was necessarily in pos- 
session of the stolen goods. The very nature of the 
charge framed against Indu Bhusan Pal and Krishna 
Arya is in itself sufficient, to raise a grave suspicion 
as to Indu Bhusan’s sole possession of the articles. 
The result therefore is that this rule is made abso- 
lute. The conviction and the sentence passed upon 
Indu Bhusan Pal are set aside. He is acquitted and 


discharged from his bail. 

G.N./R.K. Rule made absolute. 


d Penal Code — 

(a) (’36) Gour, Page 1399, Notes 4910 & 4911. 
(’36) Ratanlal, Page 1010 Note “Joint possession.” 

(b) (’36) Gour, Page 1399, N. 4912 and Page 1409 
Note 4943. 

(’36) Ratanlal, Page 1013 Note “Evidence.” 
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B. K. Mukherjea and Blank JJ. 

Ramkumar De s/o Anantalal De — 

Borrower — Petitioner 


v. 

Abhayapada Bhattacharji s/o Bhairab 

Chandra Bhattacharji — Lender — 

Opposite Party. 

Civil Buie No. 1337 of 1941, D^ided on lOth 
March 1942, issued in matter of application for set- 
ting aside order of Sub- Judge, Bankura, D/- 30th 

June 1941. 


(a) Bengal Money-lenders Act (10 of 1940) 
Ss. 36, 2 (22) — Merely because decree is not 
satisfied, suit or execution cannot be said to be 
pending — Decretal amount partly satisfied by 
sale of mortgaged property — Personal decree 
obtained and in execution thereof other proper- 
ties sold and taken possession of by decree- 
holder in March 1938— No further steps taken by 
decree-holder— Application by judgment-debtor 
in 1941 under S. 36 held not maintainable even 
though personal decree was not satisfied. 

The word “pending” has a well recognized 
meaning and ordinarily it would mean something 
which still awaits decision and is not yet concluded. 
Therefore, merely because the decree passed in a 
suit is not satisfied, it cannot be said that the 3uit 
or execution is pending within S. 2 (22). 

[P 442 C 1] 

As the entire decretal amount was not satisfied * 
by the sale of the mortgaged properties, the decree- 
holder started a proceeding under O. 34, Rule 6 
Civil P. C., and got a personal decree and in execu’ 
tion thereof some other properties belonging to the 
judgment-debtor were sold and purchased and taken 
possession of by the decree. holder. After taking pos 
session of the properties in March 1938 no further 
steps were taken by the decree- holder in connexion 
with the personal decree and in February 1941 an 
application was made by the judgment-debtor under 
S. 36 praying that the decrees passed in the mort 
gage suit might be reopened : 


Held that the suit was not one to which this Act 
applied as defined in S. 2, cl. (22), as merely because 
the personal decree was not satisfied, the- suit or 
execution could not be deomed to be pending : f’42) 
29 A. I. R. 1942 Cal. 153 and (’42) 29 A. I. R. 1942 
Cal. 121, Expl. [p 442 q 1, 2] 


(b) Bengal Money-lenders Act (10 of 1940) 
Interpretation. 


It is true that the Bengal Money-lenders Act is 
intended to give relief to borrowers, but at the same 
time the Court cannot overlook the plain meaning 
of the words used by the Legislature. (P 442 C 2] 

Purushottam Chatter jee — for Petitioner. 

Gopendranath Das and Radhikaranjan Guha 

— for Opposite Party. 

ORDER. — This is a rule directed against an 

°™? r T of the Subordinat e Judge of Bankura dated 
30th June 1941, refusing the petitioner’s applica- 
tion for certain reliefs under section 36, Bengal 
Money-lenders Act. The material facts are not in h 
controversy and may be briefly stated as follows : 
The opposite party before us advanced moneys on 
four different mortgages to the present petitioner at 
different times. There was a suit commenced on 
the four mortgage bonds on 16th April 1934, and a 
preliminary decree was passed on 6th June 1935* 
for a sum of about Rs. 11,212 annas odd. The 
decree was made final on 15th November 1935 and 
in execution of the final decree the mortgaged pro- 
perties were put up to sale and they were purchased 
by the decree- holder on 25th April 1936, The 
decree- holder took possession of the properties 
sometime in July 1936. As the entire decretal 
amount was not satisfied by the sale of the mort- 
gaged properties, the decree-holder started a nrn' 
ceeding under O. 34, R. 6, Civil P. C., and got a 

. . . * . execution of 

this personal decree, some other properties belong 

mg to the judgment-debtor were sold on 11th Nov 

ember 1937 and they were also purchased by the 
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a decree-holder. After taking possession of these pro- 
perties on 22nd March 1938, no further steps were 
taken by the decree-holder in connexion with the 
personal decree and on 27th February 1941, the 
present application was made by the judgment- 
debtor under S. 36, Bengal Money-lenders Act, 
praying that the decrees passed in the mortgage 
suit might be re-opened. The application was rejec- 
ted by the Court on the ground that the suit was 
not one to which this Act applied as defined in 
S. 2, cl. (22), Bengal Money-lenders Act. It is the 
propriety of the decision that has been challenged 
before us by Mr. Chatterji who appears in support 
of the rule. 

We may state at the outset that the learned 
Judge was apparently labouring under a misappre- 
hension regarding one material fact. The learned 
, Judge thought that the decree-holder had not taken 
any steps under O. 34, R. 6, Civil P. C., and no 
personal decree under that section was obtained. 
This is certainly a mistake as the facts stated above 
will show. But Mr. Das appearing on behalf of the 
opposite party has contended before us that even 
though that statement is incorrect, yet as there was 
no proceeding in execution of the personal decree 
pending on or after 1st January 1939, the mortgage 
suit could not be deemed to be a suit to which this 
Act applied. Mr. Chatterji, on the other hand, re- 
fers to the decision of Edgley J., in 45 C. W. N. 
859 1 2 and argues that so long as the personal decree 
is not satisfied the suit must be deemed to be pend- 
ing. It may be pointed out that the opinion ex- 
pressed by Edgley J., in that caso was subsequently 
approved of in a later decision of a Division Bench 
to which also Edgley J., was a party : ride 46 
c C. W. N. 33.- With reference to the case in 45 
C. W. N. 859, 1 we venture to point out that the re- 
port of the case would clearly show that the sale in 
execution of the final mortgage decree in that case 
tool: place on 30th August 1939 that is to say, long 
after 1st January 1939. The mortgage suit must, 
therefore, on the admitted facts of that case, be a 
suit to which the Act applied according to S. 2, 
cl. (22), Bengal Money-lenders Act, and it was not 
necessary for our learned brother to go further and 
say that if the mortgage decree had not been fully 
satisfied before 1st January 1939, it must be deemed 
to be a suit to which the Bengal Money-lenders 
Act, applied. With great respect to l-idgley J., we 
desire to point out that the view taken by him 
would really go against the plain words of S. 2, 
cl. (22) of the Act. The wording of that section is 
, perfectly clear and lays down that the expression 
“suit to which this Act applies means any suit or 
proceeding instituted or filed on or after the 1st day 
of January, 1939, or pending on that date and in- 
cludes a proceeding in execution. " The suit appar- 
ently was neither instituted nor filed nor was 
pending on or after 1st January 1939. So far as the 
proceeding in execution is concerned, it was also 
not instituted or tiled at any time after 22nd March 
1938. We cannot say that it was pending after that 
time simply because the decree was still not satis- 
tied. The word “pending” has a well-recognized 
meaning and ordinarily it would mean something 
which still awaits decision and is not yet concluded. 


1. (’42) 29 A. I. B. 1942 Cal. 121 : 199 1. C. 825 : 
I. L. B. ( 1911) 2 Cal. 1st : 45 C. W. N. 859, 
Suresh Chandra v. Lai Mohan. 

2. (’42) 29 A. I. B. 1942 Cal. 153: 40 C. W. N. 33: 
74 C. L. J. 61: J. L. B. (1942) 1 Cal. 326, Sura- 

dindu Mukhcrjee v. Jaluir Lai Agarwal la. 


If the decision of my learned brother is right, then 
we are to conceive of the execution case as still * 
pending after 22nd March 1938 although as a 
matter of fact it was not pending at any time after 
that. It is true that the Bengal Money-lenders 1 
Act, was intended to give relief to borrowers, but at 
the same time we eannot overlook the plain mean- 
ing of the words used by the Legislature. Ordinarily, 
it seems no injustice will be done unless of course 
the judgment-debtor wants a refund of the money 
which he has already paid, for, if any execution 
proceeding is started later on by the decree-holder 
the judgment-debtor will have his right to come 
and apply under S. 36 (6) (a) (i), Bengal Money- 
lenders Act. 

As regards the decision in the case in 46 C.W.N. 
33 3 it is conceded that the observation of Biswas J. 
was nothing but obiter. As a matter of fact, in that 
case there was an appeal pending after 1st January ' 
1939, against the decree made by the trial Court 
and consequently as the learned Judge himself ob- 
served in the judgment it would be a suit to which 
the Act applies within the meaning of S. 2 (22), 
Bengal Money-lenders Act. As the observation was 
nothing more than obiter, it is not necessary for us 
to refer the matter to a Full Benoh. The result, 
therefore, is that in our opinion the mortgage suit! 
was not one to which this Act applied within the 
meaning of the Bengal Money-lenders Act, and 
consequently the Subordinate Judge was right in 
dismissing the application under S. 36, Bengal 
Money-lenders Act. The rule is discharged. We 
make no order for costs. Let the counter-affidavit 
filed in Court to-day be kept on the record. 

K.S./R.K. Rule discharged. 
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B. K. Mukuerjea and Blank JJ. 


Uaricliaran Karanjai — Decree-holder 

— Appellant 



Ulipur Bank , Ltd . — J udgment-debtor — 

Despondent . 

Appeal No. 60 of 1941, Decided on 26th February 
1942, from appellate order of District Judge, Bang- 
pur, dated 19tli November 1940. 

(a) Companies Act (1913), S. 153 (as amended 
by Act 22 of 1936) — Composition scheme applies 
to all creditors including those who have already 
obtained decrees — Separate meeting of decree- 
holder creditors is not necessary. 


I luler S. 153 the scheme of composition is applic- 
able to all creditors including those who have already 
obtained decrees. It is not necessary to eonvone a 
separate meeting of the decree- holder creditors in 
order to make the scheme binding on them : 39 
C. W. N. 1198 and (’35) 22 A. 1. B. 1935 Cal. 777, 
Approved', ('361 23 A.l.B. 1936 Cal. 162; 40 C.W.N. 
1104 and 42 C.W.N. 610, held not good law. 

[V 443 C 2] 


(b) Interpretation of statutes— Later legisla- 
tion attaching meaning to words in previous 
Act— Interpretation applies to old Act. 

\\ here it is gathered from a later Act, that the 
Legislature attached a particular meaning to certain 
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words in an earlier cognate one it would be taken to 
be a legislative declaration of its meaning there. 

[P 443 C 2] 

(c) Companies Act (1913), S. 153 (as amended 
by Act 22 of 1936) — Amending Act only explains 
expression “creditors of same class” in S. 153 
and hence it relates back to time when prior Act 
was passed. 

The Amending Act 22 of 1936, in view of the un- 
certainty of judicial decisions which manifested 
itself, purports to explain the meaning of the par- 
ticular expression “creditors of the same class” in 
S. 153 of the earlier Act and as such the amending 
Act must have relation back to the date when the 
earlier Act was passed. [P 443 C 2] 

Priyanath Bhattacharji — for Appellant. 

Goyendra Nath Das and Jyotish Ch. Pal — 

® for Respondent. 

B. K. MUKHERJEA J. — This appeal is on 
behalf of the decree-holder, and is directed against 
an appellate order of the District Judge of Rangpur, 
affirming that of the Subordinate Judge of that 
place, made in a proceeding under S. 47, Civil P. C. 
The material facts may be shortly stated as follows: 
The appellant was a depositor in the Ulipur Bank 
Ltd., and obtained a decree against the latter in 
respect of his deposit money on 8th July 1933. The 
Ulipur Bank which figures as the respondent in 
this appeal was in financial difficulties from some 
time past, and in or about April 1933, it embarked 
upon a scheme of arrangement and compromise 
with its creditors under S. 153, Companies Act. 
The application under that section was presented 
by the bank to this Court on 10th April 1933; and 
c an order was made on 17th May 1933, directing the 
convening of a meeting of the depositors of the said 
Bank. The meeting was held on 30th July 1933, 
when the scheme was settled and it was finally 
sanctioned by this Court on 29th November 1933. 
The scheme provided inter alia that “the creditors 
of the Bank shall not be entitled to demand pay- 
ment of their dues at once except in terms of the 
scheme which shall remain in force for a period of 
ten years.” 

After certain previous applications for execution, 
the present proceeding for execution of the decree 
was started by the decree- holder in 1940. The Bank 
took the objection that under the scheme mentioned 
above, the decree-holder could claim payment only 
in accordance with the provisions of the scheme 
and not otherwise, and the application for execution 
, was consequently not maintainable. This contention 
a found favour with both the Courts below, and they 
have allowed the objection of the judgment-debtor 
and dismissed the decree-holder’s application for 
execution. The decree-holder has now come up on 
appeal to this Court. The contention raised on be- 
half of the appellant in substance is that he was not 
a depositor at the time when the scheme was put 
forward or sanctioned by the Court but had already 
become a decree-holder, and as there was no 
arrangement with the class of creditors to which he 
belonged, he was not bound by the scheme. 

The whole question therefore is whether the 
depositors who obtained decrees against the company 
formed a separate class of creditors from the others 
who had not obtained decrees, and it was ne^ssary 
to convene a meeting of the decree-holder creditors 
before the scheme could be made binding ^h®“j 
This question was raised in quite a large ^mber 

cases in recent years, and there is a P pa 5® n ag y q w m 
sity of judicial opinion regarding it. In 33 UW.tt. 


1198 1 it was held by Guha and Lodge JJ. that the 
scheme of composition was applicable to all credi- 
tors including those who had already obtained de- 
crees, and it was not necessary that there should be 
a separate meeting of the decree-holder creditors. 
This decision was affirmed byMitter J.in39 C.W.N. 
1I99. 2 On the other hand, there are a number of 
cases where a different view has been taken and it 
has been held that depositors who obtained decrees 
against a banking company before any scheme was 
embarked upon by the latter, ceased to be depositors 
and became decree-holders. They would constitute 
a separate class from ordinary depositors and it was 
necessary that there should be a separate meeting 
of such creditors before the scheme could be sanc- 
tioned by the Court : vide 40 C. W. N. 580,3 40 
C.W.N. 1104* and 42 C.W.N. 610.® The Companies 
Act was amended by Act 22 of 1936, and sub-s. (6) 
of S. 153 of the new Act, now expressly lays down / 
that “for purposes of this section unsecured credi- 
tors who may have filed suits or obtained decrees, 
shall be deemed to be of the same class as other un- 
secured creditors.” The Legislature, therefore, has 
distinctly approved of the first set of judicial deci- 
sions referred to above and disapproved of the other 
group. 

It has been argued by the learned advocate for 
the appellant that in this case the decree was ob- 
tained in 1933, and the amended provision of 1936 
cannot be held to be retrospective in operation. The 
Legislature however cannot be said to have altered 
the existing law by addition of these words in 
S. 153, Companies Act. The expression “creditors of 
the same class” occurred also in the Act as it stood 
before amendment. The object of the added clause 
was to explain the meaning of the expression, in 
view of the uncertainty of judicial opinion which 
manifested itself on the point. In other words, the 
amending Act purported only to explain the mean- 
ing of a particular expression used in the earlier 
Act, and as such it must have relation back to the 
time when the prior Act was passed: vide Craies on 
Statute Law, p. 341. As has been pointed out by 
Maxwell in his “Interpretation of Statutes” where 
it is gathered, from a later Act, that the Legislature 
attached a particular meaning to certain words in 
an earlier cognate one this would be taken to be a 
Legislative declaration of its meaning there, (Max- 
well, 8th Edn., page 269). We hold therefore that 
the view taken by the Courts below is right. 

The learned advocate for the appellant has con- 
tended further that as there was a previous execu- 
tion case in connexion with this decree, and the 
decree was allowed to be executed without any ob- ^ 
jection by the Bank, the latter was now precluded 
from raising any objection. This point has not been 
dealt with in the judgment of any of the Courts 
below, and even if it was raised, there were no 
materials placed before the Court, upon which it 
could be substantiated. The result therefore is that 

1. (’35) 39 C. W. N. 1198, Barisal Loan Office Ltd. 
v. Shasthi Charan Bhattacharya, 

2. (’35) 22 A.I.R. 1935 Cal. 777 : 62 C. L. J. 310 : 

39 C. W. N. 1199, Serajganj Loan Office v. Nil- 
kantha Lahiri. 

3. (’36) 23 A.I.R. 1936 Cal. 162 : 166 I. C. 957 : 40 
C.W.N. 580, Manikganj Trading and Banking Co. 

Ltd. v. Madhabendra Kumar Shaha. 

4. (’36) 40 C.W.N. 1104, Rajshahi Banking Corpo- 
ration v. Sura Bala Debi. 

5. (*38) 42 C. W. N. 610, Rajshahi Banking and 
Trading Corporation Ltd. v. Pulin Behari Mu- 
kherjee. 
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the appeal fails and is dismissed. We make no order 
a as to costs. 

BLANK J. — I agree. 

G.N./R.K. Appeal dismissed. 
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R. C. Mitter and Khundkar JJ. 

Sachindra Nath Chatterjee — Plaintiff 

— Appellant 

v. 


Bengal Nagpur Bailway Co., Ltd. — 

Defendant — Despondent . 

Appeal No. 158 of 1938, Decided on 14th Novem- 
ber 1941, from original decree of Sub-Judge, 4th 
b Court, 24-Parganas (at Alipore), D/- 28th February 
1938. 

Limitation Act (1908), Arts. 56 and 120 — 
Pleader and client — No contract as to payment 
of fee— Pleader to submit bill at conclusion of 
his employment in case and to be paid such 
charges as client considered reasonable — Suit 
by pleader to recover fee held governed by 
Art. 56 and not Art. 120. 

There was no contract between the pleader and 
his client regarding the payment of the fees. The 
pleader was to submit a bill upon the conclusion of 
his employment in the case and was to be paid such 
charges ns the client considered reasonable : 

Field that the suit by the pleader for recovery of 
his fees was governed by Art. 56 and not by 
Art. 120. [P 444 C 2; P 445 C 1] 

3 Limitation Act — 

(’42) Chitaley, Art. 56, Note 1; Art. 120, Note 2 
Pt. 2. 

(’38) Itustomji, Page 721, Pt. 11. 

A. N. Dose , Silaram Banerjee , Surja Kuviar 
Aich, Amal Kuviar Mukherji and Khagendra 
Nath Ganguly — for Appellant. 

Surajit Chayidra Lahirl and Rahhal Chandra 
Dutt — for Respondent. 


KHUNDKAR J. — This appeal arises out of a 
suit instituted by an advocate for his fees. The 
learned advocate was engaged by the defendant 
company to watch their interests in connection with 
the prosecution of a criminal case which was first 
instituted in the Court at Cuttack. This criminal 
prosecution aroso out of an accident which took 
d place at a level-crossing of defendant’s railway, and 
in which a railway-train and a motor bus were 
involved. The Crown decided to prosecute the driver 
of the motor bus. The aocident in question occurred 
on 9th November 1924. Although the prosecution 
was conducted on behalf of the Crown, the defen- 
dant Railway Company wero anxious that their 
interests should be watched by their own lawyers 
during the continuance of the case. For this purpose 
they accordingly engaged the services of the Public 
Prosecutor and the Government Pleader of Howrah. 
Although the case was instituted at Cuttack, it was 
transferred to a Court at Ralasoro before any evi- 
dence had been recorded. After theorder for transfer 
was obtained, the defendant company engaged the 
sei \ ices of Mr. Bose the Public Prosecutor of 
Balasoro to hold a second watching brief in addition 
to that already held by the Government Pleader 
and Public Prosecutor of Howrah. The plaintiff 
would appear to have been engaged as a junior to 
those gentlemen. The order for the transfer of the 


case from Cuttack to Balasore was made by the 
High Court at Patna upon an application filed on 9 
behalf of the defendant company. It is not disputed 
that the plaintiff did some work in connexion with 
this transfer application. It is in evidence that he 
came down to Calcutta where he had a conference 
with the officers of the defendant company at their 
offices. Thereafter he proceeded to PatDa and in- 
structed learned counsel who actually moved the 
application. This seems to have been the only sub- 
stantial piece of work which the plaintiff did in 
connexion with his employment. It is true that on 
one or two occasions he travelled backwards and 
forwards between Calcutta, Cuttaok and Balasore. 
But these journeys seem to have been undertaken 
only in connexion with certain so-called conferences 
or interviews which the plaintiff had with officers 
and the Solicitors of the defendant company, at 
their offices in Calcutta. ’ / 

Regarding the question of his fees, the plaintiff 
had an interview with the deputy manager of the 
defendant company Mr. Duncan at a very early 
stage of his employment. The evidence is that 
nothing was settled between the plaintiff and Mr. 
Duncan with regard to the amount to which the 
plaintiff would be entitled as his fees. It is in evi- 
dence that Mr. Duncan left it to the plaintiff to 
submit a bill upon the conclusion of his employ- 
ment, and made it clear that only suoh charges 
would be paid as the company considered reason- 
able. The case was taken up in the Court at Bala- 
sore ou 3rd May 1925 and was heard continuously 
until 9th May 1925. It was again taken up on 25th 
May and heard until the 28th. After that there 
were hearings each day between 15th and 27th 
June. On 29th July the defendant company sent a q 
telegram to the plaintiff asking him to submit his 
bill in respeot of the days on which the case had 
been so far heard. It would seem that at this stage 
the defendant company contemplated dispensing 
with the services of the plaintiff. There is evidence 
to show that the plaintiff ignored the defendant 
company’s request for the payment of his bill and 
managed to have his employment continued. The 
case was taken up and heard again on 26th August, 
and again from 5th September until 9th September. 
The judgment was delivered on 15th September. 
After the conclusion of the trial, the plaintiff sub- 
mitted three bills; one was for fees, another was for 
out-of-pocket expenses, and the third was for halt- 
ing allowances during jonrnies whioh took the 
plaintiff away from Cuttack. The plaintiff charged 
fees at the rate of Rs. 200 a day, for days upon 
which the case was actually taken up in Court, h 
Rs. 100 a day for days upon which the case was not 
being heard, and under tho heading of 'halting al- 
lowances’ charges were made upon an extremely 
extravagant scalo. The defendant company consi- 
dered theso bills to be exorbitant and out them 
down disallowing the halting charges in their tota- 
lity, and allowing the plaintiff fees at the rate of 
Rs. 50 a day for working days and Rs. 25 a dav for 
non- working days. 

Tho suit was instituted on 17th June 1983. It is 1 
contended on behalf of the plaintiff that as the con-' 
tract was an oral contract, the case was not covered 
by Art. 115 or Art. 116, Limitation Act, but by 
Art. 120. Alternatively, it is contended that that 
Article applies in any case because tho plaintiff was 
suing alsoon a quantum meruit. Upon the question 
of contract tho ovidence which relates to tho meet- 
ing between the plaintiff and Mr. Duncan at which 
tho subject of fees was discussed, shows that no 
contract had been entered into betweeu the plaintiff 
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a and Mr. Duncan acting on behalf of the defendant 
company. For the reasons given by the learned 
Subordinate Judge, reasons with which we entirely 
agree, we are satisfied that the matter comes under 
Art. 56, Limitation Act, and that the plaintiff’s 
suit was hopelessly time- barred. The merits of the 
case, however, have been argued before us, and we 
have examined with care the relevant evidence for 
ourselves. The plaintiff's standing at the Bar was 
not such as to entitle him in any view of the case, 
to the fees which he claimed, and in all the facts 
and circumstances of the case we are satisfied that 
the sums of Rs. 50 and Rs. 25 a day allowed to him 
by the defendant company, were more than ample. 
We are also satisfied that the halting allowances 
were rightly disallowed. The plaintiff was paid by 
the defendant company altogether a sum of rupees 
3566-1-6, for his services in connection with the 
b case, and, in our judgment, regard being had to the 
plaintiff’s position at the Bar, this was a most libe- 
ral payment. The appeal must, accordingly, be dis- 
missed. We allow a consolidated sum of Rs. 150 
(one hundred and fifty) to the defendant company 
as total costs of this appeal. 

R. C. MITTER J I agree. 

G.N./R.K. Appeal dismissed . 
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Pal J. 

Maharaja Srish Chandra Nandi by 
Manager Kasimbazar Raj Wards 
Estate — Plaintiff — Appellant 


c 



Kala Chand Roy and others — 

Respondents . 

Appeal No. 961 of 1939, Decided on 19th Novem- 
ber 1941, from appellate decree of Sub-Judge, 
Burdwan, D/- 6th February 1939. 

(a) Civil P. C. (1908), S. 11— No issue as to 
res judicata raised — Only particular decision 
incidentally considered as bar by trial Court 
and no bar by appellate Court — Plea is not 
wholly excluded especially when whole suit is 
remanded. 

Normally, res judicata is pleaded in bar to the 
hearing of the whole suit or some issue in it. When 
so pleaded, all the available grounds in support of 
it must be urged once for all. But when no issue as 
d to res judicata is raised in the trial Court but only 
a particular decision is incidentally considered as a 
bar by the trial Court and no bar by the appellate 
Court, the plea is not wholly excluded thereby espe- 
cially when the whole suit is remanded to be tried 
on fresh evidence. 446 C 2] 


Q p # 

(’40) Chitaley, S. 11, N. 6. . „ 

(’41) Mulla, Page 92, Note “Plea of res judicata.” 

(b) Res judicata — Principles of— Applicabi- 
lity Previous proceeding must be in nature of 

suit and not summary one. . . , . . ,. 

For the applicability of the pnciples of res judi- 
cata, it is necessary that the previous proceeding 
must not be a summary one and must be a pro- 
ceeding of the nature of a suit : ( 40 ) f 7 A- 1 ‘ 
1940 P.C. 7, Eel. on. [P 44/ u ij 


C. P. c. 

(’40) Chitaley, S. 11, N. 2; S. 11, N. 21. 
(’41) Mulla, Page 38, Pt. (x). 


(c) Bengal Tenancy Act (8 of 1885), S. 26J 

Order under S. 26J does not operate as res 
judicata in subsequent suit involving determi- 
nation of status. 


The immediate subject of adjudication in an ap- 
plication under S. 26J is whether the landlord is 
entitled to transfer fees on a particular transfer. 
That matter cannot be withdrawn from the opera- 
tion of that order, but however much it may be 
necessary to pass that order that the Court should 
determine the nature of the tenancy, such matter 
being outside the jurisdiction of the Court dealing 
with the petition would only be ‘incidentally cogni- 
zable’ and hence the order under S. 26J cannot ope- 
rate as res judicata in a subsequent suit involving 
determination of status : 43 C.W.N. 1046, Rel. on: 
(’39) 26 A. I. R. 1939 Cal. 169, Not foil. 


C. P. C — 


[P 447 C 2] 


(’40) Chitaley, S. 11, N. 13 Pt. 1. 

(’41) Mulla, Page 41, Note “Matter collaterally 
or incidentally in issue.” 



(d) Evidence Act (1872), S. 13 and S. 13 (b) 
—Construction— Word “claimed” implies de- 
mand which involves presence of person against 
whom it is made — Statements by tenant in 
mortgage deeds or kobalas executed by him or 
in decree to which landlord was no party that 
his tenancy was niskar are inadmissible under 
S. 13 (b) against landlord in rent suit — Nor are 
they admissible under S. 18A, Ben. Ten. Act, 
against landlord. 

Section 13 does not contemplate evidence of any 
incident or right in the sense of evidence of any 
grant creating these incidents or rights but contem- 
plates only certain transactions and instances as J 
evidence of facts relevant to the fact in issue in 
any particular case, and makes these transactions 
and instances relevant for the purpose of estab- 
lishing any right or incident, thus making such 
transactions or instances evidence of the fact in 
issue. Section 13 (b) does not bring in the parti- 
cular instances in which the right was asserted. It 
speaks of the particular instances in which the 
right was claimed or in which its exercise was as- 
serted. The word ‘claimed’ implies a demand which 
involves the presence of the party against whom 
such demand is made. Consequently, statements in 
documents such as a decree or a mortgage deed or 
kobala executed by the mortgagor to which the 
landlord was no party are not admissible in evi- 
dence under S. 13 (b) against the landlord in a rent 
suit instituted by him, inasmuch as they are not h 
instances in which the niskar right was exercised or 
its exercise was asserted. Moreover S. 13 (b) does 
not bring in the statement itself but only the in- 
stances in which the exercise of the right was as- 
serted. Nor are the statements in the aforesaid 
documents admissible against the landlord under 
S. 18A, Ben. Ten. Act. Section 18A, Ben. Ten. 
Act, even as it stood before its amendment by Act 
4 of 1928 excluded from evidence the statements 
contained in the aforesaid documents. 

[P 448 C 1, 2] 

(e) Bengal Tenancy Act (8 ot 1885), S. 18A, 
as amended by Act 4 of 1928 — Words “evil 

dence of any incident” in S. 18A Meaning 

Amendment has only made position clear. 

When any incident of a tenancy or right is in 
question in a suit, “the particular instances” which 
are made relevant by S. 13 (b), Evidence Act, be- 
come thereby evidence of the right or incident 
within the meaning of S. 18A, Ben. Ten. Act. The 
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a words “evidence of any incident” in S. 18A, Ben. 
Ten. Act, were, even before amendment of 1928 
comprehensive enough to mean and include the evi- 
dence of the existence or non-existence of the inci- 
dent in question as also of such other facts as 
would be relevant in respect thereof by the Evidence 
Aot. In any case after the amendment of S. 18A by 
the Amending Act of 1928 the position has been 
clear in this respect. If the words ‘evidence of any 
incident’ in S. 18A, Ben. Ten. Aot, be taken in the 
narrow sense of only evidence of any incident of 
any tenure or holding against the landlord then the 
words introduced by the amendment of 1928 will 
be absolutely without any significance. With the 
narrow meaning given to the substantive portion of 
S. 18A, Ben. Ten. Act, no case can be thought of 
where the facts relevant under S. 13, Evidence Act, 
will bo excluded by S. 18A, Ben. Ten. Act. 
b [P 448 C 1, 2] 

(f) Landlord and tenant — Rent suit — Tenant 
alleging that tenancy being niskar no rent was 
payable— Prior to suit in petition for execution 
of decree against tenant landlord describing 
holding as lakheraj — No rent realized prior to 
suit — Long inaction on part of successive land- 
lords coupled with admission in execution peti- 
tion made before trouble as to tenant’s status 
had arisen held sufficient to establish tenancy 
as niskar. 

In the rent suit by the landlord the tenant con- 
tended that no rent was payable as the tenancy was 
a niskar tenancy. Prior to suit the landlord in an 
application for execution of a decree against the 
tenant had described the tenant’s holding as lakhe- 
c raj. There had been no realization of rent in res- 
pect of the tenancy prior to suit and it was not the 
plaintiff's case that he ever demanded or realized 
any rent for the tenancy : 

Held that the long inaction on the part of the 
successive landlords in tho matter of demanding or 
realizing rent coupled with tho admission in °the 
execution application made before any trouble nrose 
as to the status of the tenant were sufficient to 
establish that tho tenancy was a niskar ono. 

[P 448 C 2] 

Bankim Chatulra Bancrji — for Appellant. 

Gunada Charan Sen and Purushotiam Chat- 
ter ji — for Respondents. 

Paresh Nath Muhherji (Jr.) for IJameudra 
Chandra Boy — for Deputy Registrar. 

d JUDGMENT — This is an appeal by tho plain- 

tiff in a suit for recovery of arrears of rent. Defen- 
dant II appears and contests the suit alleging that 
the tenancy is a niskar one. Tho learned Munsif 
who heard the suit at first instance raised inter alia 
issue 2 in the following terms : "Is tho plaintiff 
entitled to recover any rent for tho holding ?” 

While deciding this issue, the learned Munsif°ob- 
serves : 

“It appears from khatian (Ex. 2) that the hold- 
ing was assessed with rent. The assessment was 
under tho provisions of S. 105A, Ben. Ten. Act. 
This assessment has the effect of a decree. I do not 
think the defendant is competent to agitato tho 
matter in this Court. So I find that tho plaintiff is 
entitled to recover rents as claimed.” 

He, therefore, decreed the suit. On appeal by tho 
defendant, the learned District Judgo, being of opi- 
nion that an ex parto decision under S. 105, Ben. 
Ion. Act, settling a fair and equitable rent does not 
bar a tenant from claiming niskar title in a subse- 


A. I. R. 

quent rent suit, and finding that S. 105 proceed- 
ings were decided ex parte in this case, allowed the 6 
appeal, and after setting aside the judgment and 
decree of the Court of first instance, remanded the 
whole suit for re-hearing, giving both the parties 
opportunity to adduce further evidence. The learn- 
ed Munsif who heard the case after this remand 
raised the following issue : "Is the jama a niskar 
one ?” He took this to be the only point for deci- 
sion. While deciding this point, the learned Munsif 
observed as follows : 

“The plaintiff contends that the defendant can- 
not agitate the matter after remand in view of the 
faot that the plaintiff filed an application under 
S. 26J, Ben. Ten. Act, which was allowed. It ap- 
pears from Exs. 3, 4-4A and 5 that the plaintiff 
filed an application under S. 26J, Ben. Ten. Act, 
claiming landlords’ fee in respect of the disputed 
tank describing it belonging to an occupanoy hold- / 
ing. The defendant in this suit filed an objection 
similar to the objection taken in this suit. On the 
date of hearing the defendant did not contest and 
the application was allowed ex parte. The plaintiff 
contends that the objection of the defendant is bar- 
red by res judicata. In support the learned pleader 
for the plaintiff refers to a case in 42 C. W. N. 793.1 
The present suit was sent on remand after setting 
aside the judgment and deoree of this Court, and 
after remand the suit is taken up anew. In view of 
the reported decision the objection of the defendant 
in this suit at this stage must be held to be barred 
by the principle of res judicata.” 

In this view the learned Munsif held that the 
jama was not a niskar one and that the plaintiff 
was entitled to recover the rent as claimed. Defen- 
dant 1 preferred an appeal against this deoision g 
and the learned Subordinate Judge allowed the ap- 
peal and dismissed the plaintiff’s suit. He held 
that (1) after the decision of the Court of appeal 
remanding the suit the question of res judicata was 
no longer open for decision by the learned Munsif 
and (2) that defendants succeeded in showing that 
the tenancy was niskar. In the present appeal by 
the plaintiff, it is contended : 1 (a) — that the Court 
of appeal below was wrong in holding that after 
remand, the question of res judioata was no longer 
open; 1 (b) that the Court of appeal below should 
have held that the decision in the proceeding under 
S. 26J, Ren. Ten. Act, operated as res judicata in 
respect of the incidents of the tenancy; (2) that the 
statements in the documents relied on by the Court 
of appeal below were not admissible in evidence 
against the landlord, S. 18A, Ben. Ten. Act, made 
them inadmissible, and consequently, the finding of 1 
the Court of appeal below that the tenancy i 9 a 
niskar ono cannot be maintained, having been 
passed on this inadmissible evidence. As regards 
point 1 (a) the learned Subordinate Judge was wrong 
in holding that the plea of res judicata could no 
longer be taken after remand. Normally, ro 3 judi- 
cata is pleaded in bar to the hearing of the whole 
suit or some issue in it. When so pleaded, all the 
available grounds in support of it must be urged 
once for all. But when, as in the present case, no 
issuo as to res judicata is raised, but only a parti- 
cular deoision is incidentally considered as a bar by 
one Court and no bar by the appellate Court, the 
plea is not wholly excluded thereby specially when 1 

the whole suit is directed to be tried on fresh' 
evidence. 

1. (’39) 26 A. I. R. 1939 Cal. 169 : 182 I. C. 69 : 

I. L. R. (1938) 2 Cal. 418 : 42 C. W. N. 793 : 67 
U L. J. 363, Krishna Chandra v. Maniklal. 
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^ As regards point 1 (b), the question is whether 
the decision in the proceeding under S. 26J, Ben. 
Ten. Act, operates as res judicata in this case. It 
appears from Exs. 3, 4-4A and 5 that the plaintiff 
filed an application under S. 26J, Ben. Ten. Act, 
claiming landlords’ fees in respect of the disputed 
tank described in it as an occupancy holding bearing 
rent. The defendant in that proceeding filed an 
objection on the ground that the tenancy was a 
niskar one. On the date of hearing, however, he did 
not contest and the application was allowed ex parte. 
The question is whether this decision given under 

S. 26J, Ben. Ten. Act, involves a decision that the 
tenancy is not a niskar one, and whether it would 
operate as res judicata in the present suit. In support 
of the view that this decision in the proceeding 
under S. 26J, Ben. Ten. Act, would debar the 
defendant from re-agitating the question in any 
b subsequent suit or proceeding, the learned Munsif 
relied on the decision in 42 C. W. N. 793. 1 Mr. 
Banerji appearing for the appellant very fairly 
pointed out that a contrary view was taken in the 
later case in 43 C.W.N. 1046.2 In 42 C.W.N. 7931 
at p. 802 Costello J. summarised the essentials of 
the principles of res judicata thus : 

“In order that the principles of res judicata 
should apply, it is essential that the former judg- 
ment in the present matter, i. e., the decision of the 
Munsif given in the proceedings under S. 26J must 
be (i) that of a Court of concurrent jurisdiction, (ii) 
directly in question in the subsequent suit, and (iii) 
between the same parties.” 

The learned Judge, it may be pointed out, omitted 
to notice that the previous proceeding must not be a 
summary one and must be a proceeding of the 
nature of a suit as has been pointed out by the 
Judicial Committee in 44 C.W.N. 294 s at p. 296. 
In 43 C.W.N. 1046 2 3 my learned brothers Mukherjea 
and Roxburgh JJ. took the contrary view. In deli- 
vering judgment in that case, my learned brother 
Mukherjea J. observed as follows : 

“With all respect to the learned Judges who de- 
cided that case, (referring to the case in 42 C.W.N. 
7931) j find it extremely difficult to accept this 
decision as correct. I think that the learned Judges 
entirely overlooked the fact that there is a vital 
difference between a suit and an application both as 
regards the scope and nature of the orders passed 
therein, and that the powers of the Court while 
dealing with the one are not the same as are exer- 
cised with regard to the other.” 

Then later on the learned Judge observes : 

“In my opinion, the order of the Court in the 
■d s, 26J proceeding cannot operate as res judicata in 
a subsequent suit for determination of status. 
Section 11, Civil P. C., has obviously no applica- 
tion . . . The question is whether there would be a 
bar under the general principles of res judicata, 
quite apart from S. 11, Civil P. C. I think the an- 
swer to this question must be in the negative.” 

Later on, he says : 

‘‘The immediate subject of adjudication in an 
application under S. 26J, Ben. Ten. Act, is whether 
the landlord is entitled to transfer fees on a parti- 
cular transfer. That matter cannot be withdrawn 
from the operation of that order, but however 
much it may be necessary to pass that order that 


2. (’39) 43 C.W.N. 1046, Mahaluxmi Bank Ltd. v. 

Abdul Khaleque. _ _ „ 

3. (’40) 27 A.I.R. 1940 P.C. 7 : 185 I.C. 305 : 15 

Luck. 1 : I.L.R. (1940) Ear. P. C. 25 : 67 I.A. 1 : 

44 C.W.N. 294 (P. C.), Bhagwan Dm v. Gir Har 

Saroop. 


the Court should determine the nature of the ten*- 
ancy, such matter being outside the jurisdiction of 
the Court dealing with the petition would only be 
‘incidentally cognizable’ and could not operate as 1 
res judicata.” 

I respectfully agree with the view expressed by 
my learned brother in 43 C. W. N. 1046. 2 As re- 
gards point (2) raised in this appeal, viz., that the 
statements in the documents relied on by the Court 
of appeal below are not admissible in evidence 



against the landlord, the documents in question are: 
“Ex. B, a mortgage decree dated 14th June 1933, 
in which the property is described as lakheraj but 
to which the landlord was not a party ; Ex. Dl, a 
mortgage deed of the year 1883 wherein the tenant 
mortgagor described his interest as niskar ; Ex. D2 
another mortgage deed of the year 1899 ; Ex. D, a 
mortgage deed of 1904 by the old tenant describing 
his interest as niskar ; Ex. D3, a kobala of the year f 
1904 to which again the landlord was not a party 
and Ex. D4, another kobala of the year 1924 
wherein the property was described as niskar to 
which the landlord was not a party. 

Mr. Banerjee appearing for the appellant contends 
(1) that the statements in these documents as to the 
niskar character of the tenancy are not at all rele- 
vant under any of the provisions of the Evidence 
Act, and (2) that even if so relevant they are ex- 
cluded from evidence by S. 18A, Ben. Ten. Act. In 
support of this contention, he relies on the language 
of that section as also on the cases in 74 C. L. J. 
1451 at p. 158, 39 C. W. N. 3116 and 31 C. W. N. 
32.6 Mr. Sen appearing for the respondent contends 
that these statements may not be used against the 
landlord as evidence of the niskar incident of the 
tenanoy but there is no bar to their being taken in g 
evidence as instances in which the niskar right 
was asserted by the tenant within the meaning of 
S. 13 (b), Evidence Act. In support of this conten- 
tion he relies on the cases in 29 C. L. J. 577 7 and 
A. I. R. 1933 Pat. 656. 8 The only provision of the 
Evidence Act that could be referred to by Mr. Sen 
as making these statements relevant is S. 13 of the 
Act. The section runs as follows : 

Where the question is as to the existence of any 
right or custom, the following facts are relevant : 

(a) any transaction by which the right or custom 
in question was created, claimed, modified, recog- 
nized, asserted or denied, or which was inconsistent 
with its existence ; 

(b) particular instances in which the right or 
custom was claimed, recognized or exercised or in 
which its exercise was disputed, asserted or departed 
from. 

In view of the earlier decisions of this Court 
noticed in 74 C. L. J. 145 4 * * at p. 158 Mr. Sen con- 
ceded that the statements in question would not be 
relevant under cl. (a) of the seotion. He, however, 


4 . (’41) 28 A. I. R. 1941 Cal. 541 : 197 I. C. 376 : 
I. L. R. (1941) 2 Cal. 44 : 74 C. L. J. 145 : 45 
C. W. N. 590, Jogendra Krishna Banerjee v. Sm. 
Subashini Dassi. 

5. (’35) 164 I. C. 319 : 39 C. W. N. 311, Kanta 
Mohan Mallik v. Basudeb Ghora. 

6. (’27) 14 A. I. R. 1927 Cal. 1 : 99 I. C. 189 : 
31 C. W. N. 32, Brojendra Kishore v. Mohim 
Chandra. 

7 . (’18) 5 A. I. R. 1918 Cal. 34 : 52 I. C. 825 : 29 
C. L. J. 577, Banwarilal Singh v. Dwarkanath 
Missir. 

8. (’33) 20 A. I. R. 1933 Pat. 656 : 149 I. C. 1177 : 
13 Pat. 45, Keshava Prasad SiDgh v. Brahmdev 
Bai. 
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contends that these would be relevant under cl. (b) 
of that section and in support of his contention 
strongly relies on 29 C. L. J. 5777 at p. 581. Mr. 
Sen contends that the question in the present case 
is as to the existence of the niskar right. The above 
documents give instances in which this niskar right 
was asserted by the tenant. Consequently they are 
relevant under S. 13 (b), Evidence Aot. 

Clause (b), however, does not bring in the parti- 
cular instances in which the right was asserted. The 
clause speaks of the particular instences(l)in whioh 
the right was claimed .... or (2) in which its 
exercise was asserted. The word ‘claimed’ implies 
a demand which involves the presence of the party 
against whom such demand is made. In my opinion, 
none of the instances evidenced by the documents 
in question was an instance in which the niskar 
right was exercised or its exercise was asserted. In 
o my judgment, therefore, the documents in question 
'were not admissible in evidence in this case under 
IS. 13 (b), Evidence Act. Moreover, the section does 
not bring in the statement itself, but only the in- 
stances in which the exercise of the right was 
iasserted. Even assuming that the documents are 
relevant under S. 13 (b), Evidence Act, S. 18A, 
Ben. Ten. Act excludes them from being used in 
evidence against the landlord. Section 18A, Ben. 
!Ten. Act, stands as follows : 

Notwithstanding anything contained in S. 13, 
Evidence Act, nothing contained in any instrument 
of transfer to which the landlord is not a party 
shall be evidence against the landlord of the per- 
manence the amount or fixity of rent, the area, the 
transferability or any incident of any tenure or 
holding referred to in such instrument.” 

. The words “notwithstanding anything contained 
in 8. 13 Evidence Act” have been added by the 
TQowi a Tenancy (Amendment) Act, 1928, (Act 4 of 

* 92 ®>' . T , be C \ Se , ln 29 C ' L ' J - 5777 a ‘ P- 581 was 
decided long before this amendment of the section 

and the latna decision referred to by Mr. Sen was 

niso in respect of a rule of law without these words. 

S i' con ‘ en<1 , 3 tha ‘ “>« addition of these words 

ofthe ier tb0 , lca , st the substantive portion 

Tne den. f ' Vh . ICh P rollll,lls only evidence of any 
nc dent of any tenure or holding against the land- 

men, Hl3 . oonten ‘ lon that ho is using those state- 
n0 ‘ ® s evidence of the nislmr incident of the 
tenancy but as evidence of instances in which this 
incident was asserted. He contends that these two 
are distinct things and he supports his contention 
by reference to S. 5, Evidence Act, as also the deci- 

I’en T 29 a / J * J ' ° n ' > In my i lu, Kment S. ISA, 

, jCn ' ten. Act, even ns it stood before the above 

amendment, excluded from evidence the statements 

contained in documents of the kind in question in 

the piesent case. When any incident of a tenancy 

or right is in question in a suit, ‘the particular 

instances which are made relevant by S. 13 (M 

Evidence Act, become thereby ovidence of the rieht 

or incident within the meaning of S. ISA, Ben. 

< 2 iq^ C J‘> Thc wor(,s "evidence of any incident” in 
„ i»A, hen. Ten. Act, were, in my judgment, com. 
piehensive enough to mean and include thc evidence 
tli e existence or non-existence of the incident in 
question as also of such other facts as would be 
relevant in respect thereof by the Evidence Act. 

In any case after the amendment of the section 
7 tbe . amending Act of 1928 the position 1ms been 

At r J n . , tblS . res P cct - As 1ms been pointed out by 
iMr. Mukherjee appearing for the minor pro forma 

respondents, S. 13, Evidence Act, does not contem- 
plate evidence of any incident or right in thc sense 
,ol evidence of any grant creating these incidents 


e 


or rights. Section 13 contemplates only certain 
transactions and instances as evidence of facts rele- 
vant to the fact in issue in any particular case, and 
it makes these transactions and instances relevant 
for the purpose of establishing any right or incident, 
thus making such transactions or instances evidence 
of the fact in issue. If the words "evidence of any 
incident” in S. 18A, Ben. Ten. Act, be taken in the 
narrow sense contended for by Mr. Sen, then the 
words introduced by the amendment will be abso- 
lutely without any significance. With the narrow 
meaning given to the substantive portion of S. 18Aj 
Ben. Ten. Act, no case can be thought of where the 
facts relevant under S. 13, Evidence Act, will be 
excluded by S. 18A, Ben. Ten. Act. In my opinion 1 
the contents of the documents in question are not 
admissible in evidence against the present appellant 
and these must be excluded from consideration. 

I am, however, of opinion that even excluding / 
these documents there is enough evidence in this 
case to establish the niskar right of the respondents. 

In order to come to his finding on the point the 
learned Subordinate Judge relied on three items of 
ovidence: (1) The first item Ex. A, is an application 
dated 6th March 1933, for execution of a decree 
obtained by the present plaintiff against respon- 
dent 2. The plaintiff prayed for execution of his 
decree by attaching and selling the present property 
along with certain other properties and in that 
application he described the interest of his debtor 
as lakheraj so far as this property was concerned 
so that this document contains an admission of 
the plaintiff that the tenancy was a rent-free one. 

(2) The second item of evidence taken into considera- 
tion by the learned Subordinate Judge is the long 
course of conduct. There has been no realisation of ~ 
rent in respect of this tenancy, and it is not the 
plaintiff’s case that he ever demanded any rent or 
ever realised any rent for this tenancy. (3) The 
third item of ovidence taken into consideration is 
the statements contained in the documents objected 
to by the appellants in the present appeal. The; 
admission in question is dated 6th March 1933, be- 
fore any trouble arose ns to the status of this tenant. 
The cadastral survoy record was finally published 
two months after this date, and it recorded that 
though no rent was paid for this tenancy, rent was 
payable for it. The whole trouble seems to have 
arisen after this record and the landlord who evi- 
dently has all along been inactive in this respect 
proceeded immediately to have the rent assessed 
and succeeded in getting an order ox parte from the 
revenue authorities. In my opinion, the long inae-) 
tion on the part of tho successive landlords coupled ^ 
with this admission contained in Ex. A amply 
entitles me to come to tho conclusion that the 
tenancy is a niskar one. In the result, this appeab 
is dismissed, but I make no order as to costs. 

G.N./R.K. Appeal dismissed. 
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B. K. MUKHERJEA AND BLANK JJ. 

Joychand Scraogi and another 

Appellants 


v. 


Shyama Charan Nath and others 

Iiespondents. 

Appeal No. 1803 of 1938, Decided on 2nd Febru- 
ary 1942, from appellate deoreo of District Judge 
Murshidabnd, D /- 8th July 1938. 
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a (a) Hindu law — Widow — Income from hus- 
band's property — Widow has absolute power of 
disposal — Widow acquiring immovable property 
out of income — Whether property is accretion 
to husband’s estate or stridhan depends on 
widow’s intention — Prima facie it is accretion 
to husband’s estate — Onus — Property purchased 
from income held accretion to husband's estate. 

Under Hindu law a widow has absolute power of 
disposition over the income of her husband’s pro- 
perty and she is not bound to save a single farthing. 
If, however, she chooses not to spend the entire in- 
come and invests a portion thereof in the acquisition 
of immovable properties, the test for determining 
the question whether such properties are to be treat- 
ed as an accretion to the husband’s estate or are to 
be regarded as stridhan properties of her own is to 
ascertain the intention of the widow. If the widow 
0 evinces an intention to appropriate the property to 
herself and separate it from the corpus of the estate, 
it would be her absolute property. But if she deals 
with it in the same way as the rest of her husband’s 
property it would follow the estate from whence it 
came : 10 Cal. 324 (P.C.), Rel. on. [P 450 C 1] 

If the widow doe3 not choose to spend the entire 
income but prefers to invest it in immovable pro- 
perty prima facie her intention must be deemed to 
have been to increase her husband’s estate. The 
onus is on the widow to prove that the property so 
acquired is her stridhan property: 14 Cal. 387 (P.C.) 
and (’22) 9 A. I. R. 1922 P. C. 39, Rel. on; (’18) 5 
A.I.R. 1918 P.C. 156, Expl.; 25 Mad. 351, Not foil.; 
(’27) 14 A.I.R. 1927 Cal. 868, Disting. [P 450 C 2] 

A twelve annas share of certain patni property 
c was acquired by the husband during his lifetime 
and after his death, the remaining four annas share 
was purchased by his widow. The accounts of the 
sixteen annas putni were kept together and rents 
were realized similarly and the whole thing was 
treated as one integral property through out the 
lifetime of the widow : 

Held that the subsequent acquisition by the widow 
was an accretion to the husband’s property. 

[P 450 C 2] 

Hindu law — 

(’40) Mulla, Page 165, Pt. (1) and Page 171, 

S. 177 (6), Pages 172-173, Note "Presumption 
as to savings.’’ 

(’38) Gour, Page 1034, S. 338, Page 1035, N. 2435, 
Page 1037, N. 2441, Page 1040, N. 2448 and 
Pages 1041-1042, Notes 2450 and 2452. 

d (b) Estoppel — Reversioners’ suit against 
widow compromised — Reversioners becoming 
managers of widow’s husband’s property during 
widow’s lifetime and agreeing to pay off widow’s 
debts from income of property — Widow’s cre- 
ditor obtaining personal decree against her and 
in execution purchasing part of her husband’s 
estate — On widow’s death reversioners suing 
purchaser for possession on ground that his 
interest in property purchased by him ceased 
on widow’s death — Purchaser contending that 
plaintiffs were estopped by compromise from 
challenging his debt — Purchaser being no party 
to compromise held entitled to no benefit under 
it-7-Plea of estoppel held without foundation. 

In a suit by the reversioners against the widow 
who was the shebait of her husband’s debutter 
estate the parties entered into a compromise where- 
by the reversioners became the managers of the pro- 
perty during the widow’s lifetime and undertook to 
pay off the debts due to the creditors of the widow 


from the income of the property left by the widow’s 
husband. A creditor of the widow had obtained a e 
personal decree against the widow and in execution 
thereof purchased a part of her husband’s estate. In 
the suit after the widow’s death, by the reversioners 
against the creditor for recovery of possession of the 
property purchased by him on the ground that the 
purchaser’s interest had ceased on the death of the 
widow. The defendant contended that as the plain- 
tiffs had bound themselves personally to pay the 
debts due to all the creditors of the widow and the 
debt due to the defendant was not paid, the plain- 
tiffs were estopped from challenging the sale which 
took place in execution of the decree obtained by 
the defendant : 

Held that the defendant not being parties to the 
compromise at all could not take any benefit under 
P^ a * nt ^ 3 did not by any means constitute 
themselves as trustees for the defendant so as to be f 
bound to pay his debt. Moreover, the particular com- ' 
promise could not be said to have influenced the 
conduct of the plaintiffs in any manner and it could 
not be said that they were misled into acting in a 
particular way which they would not have done but 
for the compromise. Consequently there was no 
foundation for a case of estoppel. [P 451 c 1 ] 

Hiralal Chakravarty and Rabindra Nath Bliat- 
tacharji — for Appellants. 

Dr. S.C. Basak, Narendra Krishna Basu, Nalin 
Chandra Pal and Amarendra Narain Bagchi 
— for Respondents. 

JUDGMENT. — This is an appeal on behalf of 
the defendants and it arises out of a suit commenced 
by the plaintiffs for establishment of their title to a 
2/3rds share of the property in suit and for recovery 
of possession to the extent of that share. There was 
a prayer for mesne profits also. The facts so far as ^ 
they are material for our present purpose may be 
briefly stated as follows : According to the plaintiffs, 
the property in suit belonged to one Rakhaldas 
Boral who died sometime in 1295 B. S. leaving 
behind him one Nrityakali Dasi as his sole heir 
under the Hindu law. Rakhaldas had considerable 
properties, both debutter and secular, and Nrityakali 
succeeded to these properties in the limited interest 
of a Hindu widow. In 1923 Nrityakali took an 
advance of a certain sum of money from the defen 
dants appellants on a promissory note. In 1927 the 
defendants instituted a suit upon the promissory 
note and got a decree against Nrityakali herself. 

They wanted to have a declaration that the decretal 
dues might be realised from the estate left by 
Nrityakali’s husband, but this prayer, it may be 
noted, was refused. Nrityakali died in the year 1932 } t 
and the present suit was instituted in July 1933. 

The plaintiffs’ case was that the decree obtained by 
the defendants was a mere personal decree and could 
not bind the estate of Rakhaldas Boral. The pur- 
chaser in execution of such a decree could not there- 
fore, acquire any interest in the property which 
would enure beyond the lifetime of the widow. It 
was contended, therefore, that the interest which 
the purchasers acquired ceased on the death of 
Nrityakali and the plaintiffs, who were two out of 
the three reversioners to the estate of Rakhaldas, 
were entitled to recover possession of the property 
to the extent of their share. Both the Courts below 
have decreed the plaintiffs’ suit and the defendants 
have come up on appeal to this Court. Mr. Hiralal 
Chakravarty who appears for the appellants has 
put forward a two-fold contention. He has contended 
in the first place that the properties should have 
been held to belong to Nrityakali herself and not to 
Rakhaldas and consequently the reversioners had 
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* no claim to these properties. The second point taken 
13 that the plaintiffs were estopped from denying 
that the debt due to the present appellants was 
binding on the estate left by Rakhaldas. 

Now, so far as the first point is concerned, the 
facts stand thus : The property in dispute is a putni 
property which belonged to several persons. It was 
acquired at different times by three different instru- 
ments. The first purohase was in 1294 B. S. made 
by Rakhaldas himself and that related to a four 
annas share of the putni property. The next pur- 
chase was of an eight annas share and that was also 
in the lifetime of Rakhaldas. The ostensible pur- 
chaser on this occasion was one Srinath, an officer 
of Rakhaldas, but it is found by both the Courts 
below that Srinath was a mere benamidar of Rakhal- 
das and this finding has not been challenged before 
us by Mr. Chakravarty. The controversy really 
centres round the remaining four annas share ac- 
quired a year after Rakhaldas’ death by Nrityakali 
herself. Both the Courts below have found that 
this was really an accretion to the estate left by 
Rakhaldas and the propriety of this finding has been 
assailed by Mr. Chakravarty. It is now well-settled 
that a widow has absolute power of disposition over 
the income of her husband’s property and she is not 
bound to save a single farthing. If, however, she 
chooses not to spend the entire income and invests 
a portion thereof in the acquisition of immovable 
properties, the question arises as to whether such 
properties are to be treated as an accretion to the 
husband’s estate or are to be regarded as stridhan 
properties of her own. The cases go to show that in 
such suits the true test is to ascertain the intention 
of the limited owner under the Hindu law : ride 
c 10 I. A. 150. 1 If the widow evinces an intention to 
(appropriate the property to herself and separate it 
from the corpus of the estate, it would certainly be 
her absolute property. But if she deals with it in 
the same way as the rest of her husband’s property 
(it would follow the estate from whence it came. 
Mr. Chakravarty argues that the presumption in 
such cases must bo that the property was the 
stridhan property of the widow and the burden of 
proving the contrary would lie heavily upon the 
reversioners. There seems to bo some amount of 
divergence of judicial opinion as regards the ques- 
tion of onus in a case like this. The Madras High 
Court favours the contention of Mr. Chakravarty 
and enunciates the view that as the widow has 
absolute power of disposition over the income derived 
from her husband’s estate she must bo presumed to 
j retain the same control over the investment of such 
income unless there is an indication to the con- 
traiy: vide 25 Mad. 351. 2 * There aro also some ob- 
servations of this Court in 55 Cal. 2693 which at 
first sight seem to support the contention of Mr. 
Chakravarty. The facts of that case, however, were 
quite different and as a matter of fact the widow 
in that case had purchased the property in the 
benami of another person— a fact which would uu- 
mistakeably show what really her intention was. 
In one of the earliest pronouncements of the Judi- 
cial Committee which is to be found in 14 I. A. 63* 

l ;S£ 4 * ? 10 Cal. 324 : 10 I. A. 150: 13 C. L. R. 418 

(l\C.) Isri Dntt Koer v. Mt. Hunsbutti Koerin. 

2. ('02) 25 Mad. 351 : 12 M. L. J. 5, Akkanua v. 

Venkftyyu. 

3 ; (’27) 14 A. I. R. 1927 Cal. 868 : 104 I. C. 284 ; 

55 Cal. 269, Nirmala Sundari Dassi v. Deva 

Narayan Das. 

4. (’87) 14 Cal. 387 : 14 I. A. 63 : 5 Sar. 1 (1\ C. ) 

Babu Sbeo Lochun Singh v. Babu Sahob Singh. ’ ’ 


the law was laid down that : 

“Where a Hindu widow invests the acoumula- 6 * 
tions from her deceased husband’s estate, prim* 
facie it is her intention that they should be regard- 
ed as accretions thereto, and not as a separate estate 
descendible in a different line of succession.” 

It is true that the widow has uncontrolled powers 
over the income of her husband’s property and is 
in a position to spend everything sha likes without 
any control whatsoever, but if she does not ohoose 
to spend the entire income but prefers to invest it 
in immovable property it can be argued that prima 
facie, it was her intention to increase her husband’s 
estate. The same view was reiterated by the Judi- 
cial Committee in 26 C. W.N. 322. 6 Mr. Chakravarty 
has drawn our attention to certain observations of 
the Privy Counoil in 46 I. A. 64® — the passage occur- 
ring at p. 71. It appears that the decision of the 
Madras High Court in 25 Mad. 351 2 was cited be- / 
fore their Lordships and their Lordships observed 
in course of their judgment that it may be that the 
presumption was the other way as laid down iu 
that case. “But at the outside,” so runs the judg- 
ment, “it is a presumption and it is a question of 
fact to be determined, if there is any dispute, whe- 
ther a widow has or has not so dealt with her pro- 
perty.” We do not think that the Privy Counoil 
has really gone back upon its pronouncements in 
the earlier cases referred to above, but even assum- 
ing that the initial onus is upon the reversioners, 

I do not think that it is of any assistance to thoap- 
pellants in the present case. The faots found by the 
Courts below would conclusively go to show that 
the widow really treated the subsequent acquisition 
as a part of the original corpus. As I have said al- 
ready, a twelve annas share of this identical putni 
property was acquired by Rakhaldas during his 9 
lifetime. The subsequent purchase by the widow 
was in the nature of an acquisition which had the 
effect of enlarging the original nucleus. It has been 
found by the last Court of facts that accounts of the 
sixteen annas putni were kept together and rents 
were realized similarly aud as a matter of faot the 
whole thing was treated as one integral property 
throughout the lifetime of the widow. At the top of 
all, wo find this significant fact that the appellants 
themselves, when they put up the property to sale, 
described it as the property of Rakhaldas. If the 
presumption was in favour of the defendants and 
the initial onus was upon the plaintiffs, even then 
wo are of the opinion that the onus has been suffi- 
ciently discharged in the present case. The result; 
is that the first contention of Mr. Chakravarty 
fails. h 

The second point raised by Mr. Chakravarty re- 
lates to the question of estoppel and the question 
arises in the following way : It appears that in 
1918, when Nrityakali was alive, a suit was insti- 
tuted by the present plaintiffs against her, praying 
inter alia for removing her from the shebaitship of 
the debutter estate and for the appointment of a 
receiver. The matter came up on appeal to this 
Court and this Court held concurring with the trial 
Judge that Nrityakali could not be removed from 
the shebaitship but that a receiver should be ap- 
pointed. Leave was prayed for and granted, to ap- 
peal to the Privy Council against this decision and 

5. (’22) 9 A. I. R. 1922 1\ C. 39 : 65 I. C. 305 : 26 
C. W. N. 322 (P. C.), Nabakishore Mandal v. 
l T pendraki8hore Mandal. 

6. (’18) 5 A. I. R. 1918 P. C. 156 : 49 I. C. 704 : 
42 Mad. 581 : 46 I. A. 64 (P. C.), Raja of Ramnad 
v. Sundara Pandiyasami Tevar. 
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at this stage the parties came to a compromise 
which is embodied in Ex. F. Under this compro- 
mise, the two plaintiffs became the managers of the 
property during the lifetime of Nrityakali on cer- 
tain terms and they agreed further to pay off the 
debts due to the creditors of Nrityakali from the 
income of the properties left by Rakhaldas. It is 
argued that as the present plaintiffs bound them- 
selves personally to pay the debts due to all the 
creditors of Nrityakali and as the debt due to the 
defendants was not paid, the plaintiffs are preclud- 
ed from challenging the sale which took place in 
execution of the decree obtained by the defendants. 
In our opinion, this contention has got absolutely 
no substance. In the first place, the defendants 
were not parties to the compromise at all and could 
not take any benefit under it and we are unable to 
agree with Mr. Chakravarty that the plaintiffs by 
any means constituted themselves trustees for the 
benefit of this particular creditor. But be that as it 
may, this particular compromise cannot be said to 
have influenced the conduct of the plaintiffs in any 
manner and it cannot be said that they were misled 
into acting in a particular way which they would 
not have done but for the compromise. In these cir- 
cumstances there is no foundation for a case of 
estoppel. The result is that we agree with the view 
taken by the Courts below and dismiss this appeal 
with costs, hearing fee being assessed at two gold 
mohurs, to the plaintiffs- respondents. 


G.N./R.K. 


Appeal dismissed. 
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Edgley and Biswas JJ. 

c Sm. Rajkumari Prafullanalini Dassi 
u) / o Girija Kishore Ghosh and another 
— Decree-holders — Appellants 

v. 

Mohini Mohan Dutt and others 

Respondents . 

Appeal No. 180 of 1939 (F. M. A.), Deoided on 
1st May 1941, from original order of Sub-Judge 
Nadia, D/- 29th April 1939. 

Civil P. C. (1908), S. 47 — Decree-holder’s 
pleader misled by judgment-debtor’s agent 
giving credit to extent of Rs. 1000 in excess of 

that to which judgment-debtor was entitled 

Mistake continued in suit register — Decree- 
holder obtaining information as to extent of 
d decretal amount and applying for execution- 
information based on erroneous entries in suit 
register — On certain payments by judgment- 
debtor execution case dismissed on full satis- 
faction — On subsequent discovery of mistake, 
decree- holder applying for re-opening execu- 
tion proceedings — Judgment-debtor held could 

not be allowed to take advantage of mistake 

Court held could reopen proceedings and con- 
tinue execution. 

The pleader of the decree- holder who was misled 
by the agent of one of the judgment-debtors gave 
credit to the judgment-debtors to the extent of 
Rs. 1000 in excess of that to which they were en- 
titled. This mistake was continued in the entry 
made in the execution column of the suit register. 
The decree-holder before filing execution applica- 
tion applied to the office for information as to the 
extent to which the decree was satisfied. The in- 
formation given to him was based on the erroneous 
entries in the suit register. In due course in pro- 


ceedings in execution certain payments were made 
by the judgment-debtors whioh resulted in the exe- 
cution case being dismissed on full satisfaction, on 
mistake being discovered the decree-holder applied 
to reopen the execution proceedings : 

Held that the judgment-debtors could not be al- 
lowed to take advantage of the mistake and the 
Court had power to reopen the execution proceed- 
a ° d to continue them : (’29) 16 A. I. R. 1929 
Cal. 670, Disting. rp 452 c 11 

C. P. C 

(’40) Chitaley, S. 47 N. 71a Pt. 14. 

(’41) Mu 11a, Page 180 Item 6 “Adjustment of 
uecrsG. 

Oopendra Nath Das and Biraj Mohan Roy — 

— for Appellants. 
Abxnash Chandra Ghose and Amarendra Nath 
±ioy Choudhury — for Respondent 43. 

Surjya Kumar Aich — for Deputy Registrar. 

T £ his a PP eal is directed against 
S 1 ®,? 1 rde , r a ® en ’Subordinate Judge of 

Nadia, dated 29th April 1939, by which he refused 

. certaiI \ execution proceedings on the 
ground that an order had been passed in these pro- 

name y Exe cution Case No. 159 of 1937 
that the decree had been fully satisfied. Admittedly’ 
the order in question was based on a mistake. It 
nF P i e qqft t *u t m a pr ® vious Execution Case No. 242 

n III*’- A e SUn ? ? fRs * 1000 had beeQ paid by one 

3L i e , J ^ 8meD t debt0rs t0 the Reader for the 
holders who accordingly entered part satis- 
faction in respect of this payment in the execution 

SM’,h The ^ ter f the u a8ent ° £ i^gment-debtor ?8 

told the pleader for the decree-holders that the exe- 
out.on case had actually been dismissed for default 3 
and the pleader relymg on this statement entered 
satisfaction to the extent of Es. 1000 in the suit. 

No 242° of°i&fi l ra ? Spi f. d that Execution Case 

default 2 ml 1936 f iad not ln faot been dismissed for 
de auU. The result was that, when the requisite 

entnes were made in the suit register, these entries 

2000 ku9 l hat ° nl , 6th Januar 7 19 37 the sum of Bs. 

°° bad been paid towards the satisfaction of the 
decree. On a subsequent date, the decree- holders again 

No i sq l f rq r , e 7 ° m j°. e ,* eOU ‘ ion ia Execution Case 

the office * 1937 . and before doing so they applied to 
the office for information as to the extent to which 

Wh!„n ree had , beon satisfied. The information 
hich was supplied to them was admittedly based 
on the erroneous entries which had been made in 
re S lster » which gave the judgment-debtors 

SJr? lZ T a SUm of Rs - 1000 in excess of that to h 
which they were entitled. In due course in the pro- 

ceedings in Execution Case No. 159 of 1937 various 

payments were made by the judgment-debtors, which 

resulted in the execution case being dismissed on 

full satisfaction. It is clear that the judgment- 

debtors would not have been entitled to this order 

in the execution case but for the mistake which 

hadresulted in the credit to them of a sum of R<? 

1000 which in fact they had not paid on 16th 
January 1937. u 

.. “ “ ' ““‘ended on behalf of the judgment-debtors 
that the Court was functus officio after having dis 
missed Execution Case No. 159 of 1937 on full" 
satisfaction, and that consequently the decree 
holders are not entitled to have their execution 
proceedings reopened as they should have discovered 
at the time of filing their application for execution 
that there was an erroneous entry in the execution 
column of the suit register, and, in this connexion, 
we have been referred to a decision of this Court in 
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33 C. W. N. 739. 1 We are not prepared to accept 
a this argument. The case cited above is clearly dis- 
i tingui9hable on its facts. In that case, as pointed 

out in the judgment, the sole ground upon which 
the decree-holder sought to re-open the proceedings 
was that there was a mistake which must have 
been due to his own negligence or negligence of his 
own agents. In the present case, on the other hand, 
the pleader of the decree-holders was clearly misled 
by the agent of one of the judgment- debtors. Fur- 
ther, it is clear that the mistake which occurred 
on 16th January 1937 was continued in the entry 
made in the execution column of the suit register 
upon which the information was based which was 
subsequently obtained by the decree-holders before 
they filed their application for execution in Case 
No. 159 of 1937. In my view, it would not be proper 
to allow the judgment-debtors to take advantage of 
b a mistake of this nature and I do not think that 
1 the order of the learned Subordinate Judge can be 

supported. We, therefore, allow this appeal with 
costs. The order of the Court below in so far as the 
learned Judge refused to re-open Execution Case 
No. 159 of 1937 is set aside and it is directed that 
the decree- holders be at liberty to continue the exe- 
f cution proceedings. The appellants are entitled to 

their costs in this appeal. The hearing fee is asses- 
! sed at one gold mohur. 

(i BISWAS J. — I agree. 

G.N./R.K. Appeal allowed. 

1. (’29) 16 A. I. R. 1929 Cal. 670: 124 I. C. 79: 33 
C. W. N. 739, Dwijendra Krishna Dutt v. Kedar 
| Nath Poddar. 

— 

c A. I. R. (29) 1942 Calcutta 432 (1) 

1 Henderson J. 

Jitcndra Nath Dera and others 

— Petitioners 

v. 

Makham Lai Bera — Opposite Party . 

Civil Revn. Appln. No. 1124 of 1941, Decided on 
19th March 1942, for setting aside the order of 
Munsif, Second Court, Diamond Harbour (24-Par- 
ganas), dated 30th Juno 1941. 

Bengal Money-lenders Act (10 of 1940), 
Ss. 2 (22), 36 (6) — Proceedings in execution 
must be by decree-holder — Application by 
stranger under O. 21, R. 90, Civil P. C., is not 
(1 suit within S. 2 (22). 

Under S. 2 (22) a proceeding in execution is “a 
suit to which this Act applies;” but proceedings in 
execution must be proceedings in which the decree- 
holder asks the Court to assist him to realise the 
money due under that decree. Therefore, an appli- 
cation by somebody else to sot aside a sale under 
O. 21, R. 90, Civil 1\ C., is not a proceeding in 
execution of the decree and therefore is not a suit 
to which this Act applies or has the effect of turning 
an old execution case into such a suit. [P 452 C 2] 

Shyama Charan Milter — for Petitioner?. 

Kalipada Sinha — for Opposito Party. 

ORDER. — This rule has been obtained by the 
judgment-debtors and is directed against an order of 
the Munsif rejecting an application for review under 
S. 36 (6), Bengal Money- lenders Act. The decree 
was passed on 17th August 1983. It is conceded that 
it infringes the provisions of the Bengal Money- 
lenders Act. In the course of Execution Case No. 


702 of 1934 a certain property was put up to sale 
and purchased by the opposite party for Rs. 210 on e 
6th July 1934. Possession of the property was deli- 
vered in August 1935. It may be noted that the 
judgment-debtors are the sons of the executant of 
the hand-note upon which the suit was based and 
the decree is to be executed against such property 
of their father as may be within their hands. Their 
mother filed an application under O. 21, R. 90, Civil 
P. C., which was pending on 1st January 1939. 
The question now at issue between the parties is 
whether in view of that application it oan be said 
that either that application or Execution Case No. 

702 of 1934 is a suit to which this Aot applies 
within the meaning of S. 2 (22). The learned Muu- 
sif held that it was not, because the application was 
rejeoted. He thought that if it had been successful, 
the petitioners would have been entitled to a review. 

No attempt has been made to support that view / 
here. Now, if it can be said that the application 
under O. 21, R. 90 is a snit to which this Act 
applies or that as a result of it Exeoution Case No. 
702 of 1934 is suoh a suit, then a judgment-debtor 
oan always make a good case for himself by filing a 
futile application under this rule. Mr. Mitter con- 
ceded that dishonest petition would not have such 
an effect and argued that it must be a question of 
fact in each case whether the application is bona 
fide or not. 

In my judgment it is impossible to draw any such 
distinction. Under S. 2 (22), a proceeding in exe- 
cution is “a suit to which this Act applies;” but I 
proceedings in execution must be proceedings in 
which the deoree-holder asks the Court to assist 
him to realise the money due under that decree. Iti 
is meaningless to say that an application by some- g 
body else to set aside a sale is a proceeding in exe- 
cution of the decree. It is quite true that, if such 
an application is successful, the decree-holder will 
either have to rest content with what he had 
already got by previous executions or file a new 
application which will certainly become ‘‘a suit to 
which this Act applies.” This is probably what the 
learned Munsif had in his mind when he gave his 
decision. But it affords no ground for saying that 
an application under O. 21, R. 90 is “a suit to 
which this Act applies” or has the effect of turning 
an old execution case into such a suit. The rule is 
discharged. I make no order as to cost9. 

K.S./R.K. Buie discharged. 

A. I. R. (29) 1942 Calcutta 452 (2) 

Biswas and Mohamed Akram JJ. } 

Bai Chandi Charan Chatter jee Bahadur 

— Appellant 

v. 

T a ra N a t h D u tta ( d ef end ant No. 1) 
and others — Respondents. 

Appeal No. 1094 of 1940, Decided on 21st April 
1942, from appellate decree of Addl. Dist. Judge, 
Second Court, 24 -Pargauas at Alipore, D / 27 th 
March 1940. 

(a) Landlord and tenant — Kabuliyat by K in 
landlord P's iavour — On transfer cf kabuliat 
land by It, B to pay as chouth one-fourth of sale 
price to P — All terms oi kabuliat to be binding 
on parties and their representatives — On failure 
to pay chouth P entitled to khas possession of 
land — On R’s death his widow selling land to 
B who mortgaged it by conditional sale to D — 
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a No chouth having been paid P obtaining decree 
for same and purchasing land in execution 
thereof subject to D's mortgage — Foreclosure 
suit by D — P impleaded not as landlord but as 
purchaser of equity of redemption — P setting 
up claim to chouth — Claim not considered as 
no court-fee paid— D’s suit decreed and D put in 
possession — Subsequent suit by P against D 
for possession on ground of failure to pay 
chouth or alternatively for amount of chouth— 
Terms of kabuliat held perfectly valid— Mort- 
gage to D coupled with D's foreclosure decree 
and his possession held amounted to transfer 
within kabuliat— D held bound to pay chouth— 
P held entitled to eject D. 

The kabuliat executed by R the original tenant 
in favour of the landlord P contained a stipulation 
6 that if R or his successors gifted or sold or other- 
wise transferred the lands of the kabuliyat, R and 
vendee or transferee of the land would be liable to 
pay P as chouth one-fourth of the price of the land; 
otherwise the purchase or transfer would not be 
valid and P would be entitled to khas possession of 
the land and title under the kabuliat would be 
extinguished, and that all the terms of the kabuliat 
would be operative and hold good as between the 
parties themselves and their respective heirs, suc- 
cessors and representatives. On R's death his widow 
S sold the holding to B who executed a mortgage by 
conditional sale in favour of D. No chouth having 
been paid on the transfer by S, P sued to recover 
the same, obtained a decree and in execution thereof 
purchased the holding himself subject to D's mort- 
gage. Thereafter D sued for foreclosure on his 
mortgage, obtained a decree and was put in posses- 
c sion of the lands. In the foreclosure suit P was 
impleaded and though he had set up his claim for 
chouth it was not considered as he failed to pay the 
court-fee on his claim. Subsequently, P instituted a 
suit to recover possession of the lands on the ground 
of failure to pay the transfer fee as per terms of the 
kabuliat or alternatively for the amount of chouth : 

Held that (1) the mortgage by conditional sale 
in D's favour followed by D's decree for foreclosure 
and the taking of possession thereunder constituted 
a transfer within the meaning of the kabuliyat and 
hence D was liable to pay chouth to the plaintiff; 

[P 454 C 2] 

(2) the stipulation in the kabuliat was perfectly 
valid and legal and was binding on all persons 
deriving title through or from any of the original 
parties to it and hence D was bound to pay chouth 

a in terms of kabuliat; [P 454 q 2 j 

(3) since the plaintiff was not a necessary party 
to D's foreclosure suit and was impleaded not as 
landlord but as purchaser of the equity of redem- 
ption, his claim was not barred by res judicata or 
constructive res judicata. The claim to chouth by 
the plaintiff in D's suit was wholly outside the 
scope of that suit and in any case the claim to 
chouth at that stage would have been premature 
the foreclosure decree not then having been passed* 

[P 455 C 1] 
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(4) the plaintiff was entitled to a decree for 
ejecting D. [p 455 C 1] 

C. P. C. — 

(’40) Chitaley, S. 11 N. 36 Pt. 1, N. 37 Pt. 6. 

(’41) Mulla, Page 47, Note “Matter constructively 

in issue” and Page 50, Note “Test.” 

(b) Mortgage — Mortgage by conditional sale, 
out and out transfer and sale coupled with 


condition of repurchase— Distinction — Mort- 
gage by conditional sale — Mortgagor suffering 4 * 6 * * 

foreclosure decree to be passed against him 

-transaction amounts to execution of sale in 
favour of mortgagee. • 

A mortgage by conditional sale as such does not 
amount to an out and out transfer like a sale or a 

^nsaction is in fact distinct from a 
sale coupled with a condition for a re-purchase, in- 
asmuch as it does not pass title forthwith. At the 
same time a mortgage by conditional sale, al- 
though it may not work out into a sale on default 
of payment on the due date, still implies that the 
transaction may in a certain contingency ripen into 
a sale. In bringing about this* result, the inter- 

th ? C °i Urfc - may be necessar y- A mortgage 
by conditional sale is no doubt essentially in the 

°. f a security and that being so, notwith- 
standing the form of the transaction, the mortgagor's / 

thfdni 0 /^ 00 ? 1 the security wil1 rem ain, even if 
the f ° f paymen ? ma y have Passed. But once 

win r ! de6m 18 effecti *ely cut off, there 

full tiHp f hl ^ t0 prevent the mortgagee acquiring 
full title to the property. The fact that the mort- 
gagee will have to bring a suit to foreclose the mort- 
gage is not sufficient to detract from the fact that 

hv G r^ ga f ew ! n be acquirin 8 title to the property 
by reason of a voluntary act on the part of the mort- 

knhnU. ^ onse< 3“ eDt, y ! ; where a person executes a kot 
kobala or mortgage by conditional sale, and then 

suffers a foreclosure decree to be passed against him, 
he virtually executes thereby an out and out transfer 
in favour of the mortgagee. rp 453 ^ 2 ] 

T. P. Act — 

(’36) Mulla, Page 338, Note “Mortgage by 
conditional sale.” B y Q 

(’37) Mitra, Page 311, N. 339. 

Paresh Nath MuJcherjeefJr.) — for Appellant. 
Surendra Nath Basu (Sr.) - for Respondents. 

BISWAS J — This is an appeal by the plaintiff 

by b0th the C o«rts below. 

The plaintiff is the admitted landlord of the holding 

and . he bought this suit to enforce a 
certain covenant in the kabuliyat by which the 
enaney had been created. The k f ?buli/a t “ 
the case and had been executed on 5th May 1921 

tkm'is rrmf h * a Chandra ‘ The clause in ques-’ 

^ follows m para * 11 0f the document and is 

!‘ If ? °* “y successors make a gift of, or sell or 
otherwise transfer the lands of this kabuliyat, then 
myself and the vendee or transferee of this land will T 
be bound to pay you as chouth one-fourth of the h 
proper price of this land down to heirs and succes 

rani "pa 9 ' th ® P ureba3e or transfer will not be 
. tb ® one-fourth amount be not paid as 

® h ° utb m thls manner, then you will be entitled to 
take khas possession of the lands of this kabuliyat 

gu?she h a e ’’ ,tle UDder thiS kabul ' yat wiU be extim 

? b ® plaintiff's case is that no chouth was paid 
under this clause in respeot of the transfer of the 
holding to defendant 1, Tara Nath Dutta, who 
was the principal contesting defendant in the suit 
He accordingly asked for a decree for eviction ami 
in the alternative, asked for a sum of Rs 1684 0 7 
as chouth. Both the learned Subordinate Judge 
of A1 pur, who tried the suit in the first instance 
and t J ie learned Additional District Judge in appeal 
held that as the transfer to defendant 1 was not an 
out and out transfer, but by way of a mortgage by 
conditional sale, it was not hit by clause (11) of the 
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kabuliyat, and that defendant 1 was accordingly not 
° liable to pay any chouth. It was farther held that, 
in any case, the claim was barred by res judicata. 

The original tenant Radha Raman is not now in 
the picture. After his death, his widow Sukumari, 
as guardian of his minor son and heir, sold the 
holding to defendant 2, Panchu Bala Debi. This 
was on 4th January 1924. No chouth was paid on 
this transfer, and the plaintiff was accordingly ob- 
liged to bring a suit for recovery of the same, being 
Money Suit No. 61 of 1927. In this suit, the plain- 
tiff obtained a decree on 19th September 1927 and 
thereafter in execution of it, purchased the holding 
on 9th July 1930. The sale was confirmed in due 
course, and the plaintiff purported to take delivery 
of possession through Court on 17th November 1930. 
This purchase by the plaintiff was merely of the 
right, title and interest of the judgment-debtor. It 
b appears that prior to the sale, Panchu Bala, jointly 
with her husband, defendant 3, executed a kot 
kobala or mortgage by conditional sale in respect of 
this holding in favour of Tara Nath Dutta, defen- 
dant 1. The plaintiff’s purchase under the decree 
in Money Suit No. 61 of 1927 was consequently sub- 
ject to this mortgage. In other words, the plaintiff, 
though he was the landlord of the holding, acquired 
merely the equity of redemption from defendant 2. 

Defendants 2 and 3 failed to redeem the mortgage, 
and thereupon, Tara Nath commenced a suit for 
foreclosure of the mortgage, being Suit No. G of 
1936, making the present plaintiff a party as a sub- 
sequent transferee from the mortgagor. A preli- 
minary decree for foreclosure was made in this suit 
on 30th March 1937, and on 3rd July following, 
the final decree was passed. The total amount 
which was declared due under the decree was lls. 
c 673G-2-4. Defendant 1 thereafter took possession of 
the holding under the decree. The present suit was 
accordingly instituted by the plaintiff on 12th May 
1938 for eviction of defendant 1, on the allegation 
that no chouth had been paid by him in terms of 
cl. (11) of the kabuliyat, Ex. 1, with the result 
already stated. 

The question is whether or not, in the circum- 
stances of this case, defendant 1 could beheld liablo 
to pay chouth, and, if so, what was tho effect of 
non-payment. Defendant 1 disputed his liability on 
various grounds. In the first place, it was contend- 
ed that the transfer to him was not such a transfer 
as was contemplated in cl. (11) of the kabuliyat. 
Secondly, it was said that, in any case, defendant 1, 
having taken his transfer not from tho original 
tenant or his heirs, but from defendants 2 and 3, 
d who were assignees from the original tenant’s 
heirs, was not bound by tho stipulation in that 
clause. And, thirdly, it was urged that tho plain- 
tiff’s claim was barred by tho principle of construc- 
tive res judicata. As tho Courts below held in favour 
of defendant 1 on the first contention, it was not 
necessary for them to consider the second. In answer 
to the appellant’s case in this Court, all tho threo 
grounds were, however, urged beforo us in this 
appeal. 

As regards the first point, the Bengali words in 
the kabuliyat on which reliance is placed on behalf 
of tho contesting defendant are : “Dan bikrajj 
ityadi hastantar harile These words, it is said, 
contemplate an out and out transfer, either by way 
of gift or by way of sale, and do not include a 
transfer by way of mortgage by conditional sale. 
| That may bo so and this was in fact tho view ac- 
cepted by tho Courts below. It may be further con- 
| ceded that a mortgage by conditional sale as such 
jdoes not amount to an out and out transfer like a 
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sale or a gift ; such a transaction is in fact distinct! 
from a sale coupled with a condition for a re- 
purchase, inasmuch as it does not pass title forth- 
with. At the same time, it is hardly possible to 
deny that a mortgage by conditional sale, although 
it may not work out into a sale on default of pay- 
ment on the due date, still implies that the trans 
action may in a certain contingency ripen into a 
sale. It may be that in bringing about this result, 
the intervention of the Court is necessary. All the 
same, the possibility of an eventual transfer of 
title to the mortgagee as a result of default cannot 
be altogether ruled out. A mortgage by condl 
tional sale is no doubt essentially in the nature of 
a security, and that being so, notwithstanding the 
form of the transaction, the mortgagor’s right to 
redeem the security will remain, even if the due 
date of payment may have passed. But once the 
right to redeem is effectively cut off, there will be 
nothing to prevent the mortgagee acquiring full 
title to the property. The mortgagee will, of course 
have to bring a suit to foreclose the mortgage, but 
we do not think that that circumstance is sufficient 
to detract from the fact that the mortgagee will be 
acquiring title to the property by reason of a volun-J 
tary act on the part of the mortgagor. In our 
opinion, where a person executes a kot kobala or 
mortgage by conditional sale, and then suffers a| 
foreclosure decree to be passed against him, he vir- 
tually executes thereby a transfer in favour of the 
mortgagee. In this view of the matter we do not 
think that defendant 1 could escape liability for 
payment of the chouth under the terms of the 
kabuliyat, if he was otherwise liable, merely on the 
ground that he acquired the property direotly as a 
result of the Court proceedings under the foreclo- 
sure decree. The mortgage by conditional sale, fol-| y 
lowed by tho decree for foreclosure, and the taking 
of possession thereunder did, in our opinion, consti- 
tute such a transfer as was contemplated in cl. (ll)i 
of the kabuliyat. 

Turning to tho next question as to whether de- 
fendant 1 was otherwise liable, the contention is 
that tho stipulation was not binding on this defen- 
dant, because he was not a party to the kabuliyat. 

It was argued that, in any case, on the wording of 
tho clause, the stipulation was binding as between 
tho plaintiff on the one hand, and the original 
tenant and his heirs on the other, and that it could 
not bind a transferee from the original tenant, or 
from any of his heirs. In answer, it is sufficient to 
refer to cl. (15) of tho kabuliyat, which expressly lays 
down that all the terms and incidents of the kabu- 
liyat will be operative and hold good as between the h 
parties themselves and as between their respective 
heirs, successors and representatives. Apart from 
that, it was conceded on behalf of defendant 1 in 
both tho Courts below, and the trial proceeded on 
tho basis, that the stipulation in question amounted 
to a covenant running with the land. It will be 
observed that tho kabuliyat contained an express 
proviso for re-entry in default of payment of chouth. 
From that point of view, even treating the clause 
as a mere restrictive condition against assignment, 
it is quite clear that this would be sufficient to in- 
validate a transfer in breach of such condition. It 
cannot be disputed that the clause was perfectly 
valid and legal, and we see no reason therefore why 
it should not bo held to be binding on all personal 
deriving title through or from any of the original 
parties to it. The second contention on behalf of| 
defendant 1 must, therefore, be also overruled. 

It is next urged that the plaintiff’s olaim is barred 
by res judicata, This contention is based on the 
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fact that in the suit brought by defendant 1, he had 
joined the present plaintiff as a party, and it appears 
that the plaintiff did put forward a claim to chouth 
in his written statement. In view of this claim the 
plaintiff was, in fact, called upon to pay the proper 
court-fee, but this was not paid, and the claim, 
accordingly, was not gone into. It is now contended 
that the claim to chouth having been thus set up 
and then abandoned in the previous suit, it is no 
longer open to the plaintiff to maintain the present 
suit for the same relief. In any case, it is argued 
that the matter is one which, on the plaintiff ’s own 
showing, might and ought to have been raised in 
the previous suit, and, not having been raised, 
would still operate as res judicata under Expl. 4 
of S. 11, Civil P. C. 

This argument, in our opinion, betrays a confu- 
sion of ideas. It overlooks the essential fact that the 
present suit is instituted by the plaintiff in his 
capacity as landlord, whereas he had been implead- 
ed in the foreclosure suit in a different capacity al- 
together. As stated above, the present plaintiff had 
obtained a decree for money against defendant 2 on 
account of ohouth, and it was in execution of that 
decree that he purchased the right, title and in- 
terest of that defendant in the holding in dispute. 
It was in consequence of such purchase, that defen- 
dant 1 had made the plaintiff a party to his suit. 
In fact, it is obvious that the landlord as such could 
possibly have no place in a suit for foreclosure in 
respect of a mortgage executed by the tenant. The 
only proper and necessary parties to such a suit 
would be the mortgagee, on the one hand, and the 
mortgagor on the other or persons having a right 
in the equity of redemption. The landlord of the 
holding could not be possibly brought within this 
category. It may be that the present plaintiff, 
though made a party in the suit as a subsequent 
transferee from the mortgagor, did yet put forward 
a claim for chouth. But this was a matter wholly 
outside the scope of the suit, and in any case, it is 
clear that the claim would have been premature at 
that stage, the foreclosure decree not having yet 
been passed. In these circumstances, we cannot agree 
with the Courts below that there was any scope for 
the application of the doctrine of constructive res 
judicata. The result is that this contention on 
behalf of the respondent must also be overruled. 

The next question is as to the effect of the non- 
payment of chouth by defendant 1. As already 
pointed out, the kabuliyat expressly provides that if 
the chouth was not paid, not only would the trans- 
fer be invalid but also the landlord would have the 
right to re-enter. There can be no doubt, therefore, 
that in the events which have happened, defendant 
1 made himself liable to eviction. The liability to 
pay chouth accrued on the date the foreclosure 
decree was made. In so far as chouth was not paid 
by him on that date, he must be deemed to have 
been in possession since as a trespasser. There will 
accordingly be a decree against defendant 1 for his 
eviction and for mesne profits with effect from the 
said date until possession is delivered by him, but 
in the circumstances of the case, we think that we 
ought to relieve him against eviction, if he should 
still be prepared to pay the chouth with interest at 
6 per cent, per annum with effect from the date of 
the foreclosure decree. 

In the view which the Courts below took, it was 
not necessary for them to ascertain the amount of 
the chouth. Instead of directing a remand on the 
point, the parties agree that the amount which 
should be payable on account of the chouth includ- 
ing interest should be assessed by us at a reasonable 


figure. We consider that Rs. 1250 would be fair, 
and we, accordingly, make a decree for this amount. e 
If half of this amount is paid by the end of Aswin 
1349 B. S., defendant 1 will have time till the end 
of Chaitra following to pay the balance. If there is 
default in payment of one or both of these instal- 
ments, the plaintiff will be entitled to enforce the 
decree for eviction, and mesne profits as directed 
above. This appeal is thus allowed with costs in all 
the Courts. 

MOHAMED AKRAM J. — I agree. 

G.N./R.K. Appeal allowed. 

A. I. R. (29) 1942 Calcutta 455 

B. K. Mukherjea and Mohamed 

Akram JJ. 

Bengal Nagpur Bailway Go. Ltd. — / 

Plaintiff — Appellant 

v. 

Corporation of Calcutta— Defendant— 

Despondent . 

Appeal No. 127 of 1940, Decided on 20th March 
1942, from original order of Judge, Small Cause 
Court at Sealdah, 24-Parganas, D/- 22nd February 
1940* 

(a) Calcutta Municipal Act (3 of 1923), S. 127 
^—Liability to pay rates— Distinction between 
S. 127 (a) and English law indicated. 

Under the English law the liability to pay rates 
is dependent on beneficial occupation. The owner 
of land or building who does not use it in any way 
is not rateable because he is not in occupation, al- 
though he may have legal possession in the sense ^ 
that he can exclude other persons from it. What 
constitutes “occupation” for purposes of ratin" 
depends on various considerations and no exhaustive 
or accurate definition has yet been formulated. But 
occupation” includes possession and somethin^ 
more. Bare possession without the taking of profit 
or advantage is not sufficient to constitute rateable 
occupation. There must be use and enjoyment 
which is capable of being beneficial : (1760) 2 Burr. 
1053, Eel. on. [P 456 C 2; P 457 C 1] 

a T ^J aW as Iaid down in the Cal cutta Municipal 
Act differs m this respect from English law that an 
owner under the Municipal Act, even if he does not 
occupy or enjoy a land or building, will be bound to 
pay rates. The owner is rateable, even if he keeps 
the land vacant and unoccupied though he gets cer- 
tain vacanoy remissions as are provided in S. 151 h 
of the Act. [P 457 0 JJ 

(b) Calcutta Municipal Act (3 of 1923), S. 127 
(a) — Basis of rating under English law and 
S. 127 (a) is same namely yearly rent which 
hypothetical tenant would reasonably pay for 
hereditament — Property must be valued as it 
stands— Vacant land not used in any particular 
way — Standard of valuation indicated. 

The fundamental basis of rating in English law 
in respect of all classes of property is the yearly rent 
which a hypothetical tenant would reasonably pay 
for the hereditament. The property to be valued 
must be assumed to be let, and the gross annual 
rent is the rent which a tenant might be reasonably 
expected to pay for a hereditament, if the landlord 
undertook to bear the expenses necessary to main- 
tain the hereditament in a state to command the 
rent. The tenant is assumed to take the heredita- 
ment from year to year, though he is supposed to 
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have a reasonable expectation of continuing in 
a occupation. Barring certain matters of detail the 
principle embodied in S. 127 (a) is substantially the 
same. In case of land which is not covered by any 
building and in case of building erected for let- 
ting purposes the annual value is the rent, which 
would be worth to a hypothetical tenant who takes 
it from year to year. It is a well established prin- 
ciple of English law which applies to cases under 
S. 127(a) that for purposes of rating a property must 
be valued as it stands; in other words only the pre- 
sent circumstances mu3t be looked at, and neither 
the past conditions nor the future possibilities are 
to be taken info account : (1871) 6 Q. B. 193 and 
(1937) A. C. 419, Bel. on. [P 457 C 1] 

The words ‘at the time of assessment’ in S. 127(a) 
clearly indicate that in determining the value re- 
gard must be had to the conditions existing at the 
J time when the assessment is made. The land cannot 
be valued on the basis of a different kind of user than 
that to which it is put at the time of assessment. 
Under S. 127 (a) an owner who keeps his land vacant 
is hound to pay rates. In determining the value of 
such land it cannot be said that the standard would 
he the amount of rent payable by a tenant who 
would keep it fallow and unoccupied. When the 
owner is not using it in any particular way, there is 
no presumption in favour of the continuance of any 
kind of user. The standard in such cases must be 
the rent which could be expected from a tenant, 
who would take the land as it is, and put it to such 
use, as is possible for a yearly tenant to do. 

(P 457 C 2] 

(c) Calcutta Municipal Act (3 of 1923), S. 127 
(a) — House or structures built or equipped in 
0 certain manner to be used for particular pur- 
pose — Their employment for which they are 
suited or are readily capable of being suited in 
their then actual condition must be presumed 
— If they cannot be let for their intended pur- 
pose rating authority can find out whether they 
can be let for other or subsidiary purpose. 

According to English decisions when the house or 
structures arc built or equipped in a certain manner, 
and intended to be used for any particular purpose, 
an employment of them for which they are suited 
or readily capable of being suited in their then 
actual condition is to be presumed. But if thoy can- 
not be let for the purpose for which they were built 
then, it would be quite within the competence of 
the rating authority to find out whether they could 
be let for any other or subsidiary purpose : 10 Mad. 
/ 38, Bel. on. [p 457 C 2] 

5. M. Bose , B. B. Chatter jec and Basanta Kr. 
ukherjee — for Appellant. 

Atul Ch. Gupta, Krishna Lai Bancrji and 
Balarayn Basu — for Respondent. 

JUDGMENT. — This appeal is by the Bengal 
Nagpur Railway Company, and it is directed against 
an order of the Small Cause Court Judgo at Sealdali, 
dated 22nd February 1940 made in an appeal filed 
before him by the appellant company, under S. 14], 
Calcutta Municipal Act. The case relates to the as- 
sessment of premises No. 10 (B), Garden Reach 
Road which is owned by the appellant. It is a vacant 
piece of land, measuring 12 biglias 1G cottas and 
31 sq. ft., and the appellant’s story i9 that some 
rqembers of railway officers’ club occasionally use it 
for golf practice. Tho Calcutta Corporation have on 
their last revaluation assessed tho land, on the basis 
of annual letting value of lands in the vicinity, at 
the rate of Rs. 1750 per biglia. The case of the as- 


A. I. R. 

sessee is that calculated on the basis of beneficial 
user the annual value could not exceed Rs. 1000. 
They, therefore, claimed reduction of a sum of 
Rs. 21,485 in assessment, and of Rs. 4297 in tax 
per year. The appeal was resisted by the Corpora- 
tion of Calcutta who maintained that the premises 
was rightly valued in accordance with the provisions 
of S. 127 (a), Calcutta Municipal Act. The Small 
Cause Court Judge has, by his judgment dated 22nd 
February 1940, negatived the contention of the as- 
sessee, and dismissed the appeal. It is against this 
decision that the present appeal has been taken. 

Mr. Bose who appeared in support of the appeal 
has contended before us, that the basis upon which 
the premises in question has been assessed by the 
respondent Corporation is altogether wrong. 'His 
argument is that for purposes of rating, a property 
must be valued as it exists, when the rate is made, 
with all the then existing conditions (rebus sic f 
stantibus). The rating authority must find out the 
annual value on the basis of the existing user to 
which the land is put, and it would be illegal to im- 
pose rates on the basis of rents that it would fetch 
if it were used in a different manner. It is argued 
by Mr. Bose that this principle has uniformly been 
applied in England in determining annual value for 
purposes of rating and in construing S. 127 (a), 
Calcutta Municipal Act, whioh is in substantial 
agreement with the provisions of the English Acts, 
the same principle ought to be followed. The argu- 
ment amounts to this that as the land assessed is 
practically a piece of vacant land whioh is not used 
by the assessee except for occasional golf practices, 
the annual value of such lands must be the rent 
which a tenant would be willing to pay, if he were 
to use the laud in exactly the same way as it is g 
being used at present without any change whatso- 
ever. Judged by this standard tho annual valuo 
would be almost nothing; at any rate it would not 
exceed Rs. 1000 a month, whioh a tenant taking an 
imperfect golf course like this might be expected to 
pay. 

To decide this point, it is necessary in the first 
place to turn to the relevant provisions of the Cal- 
cutta Municipal Act. Section 124 of the Act 
empowers the Corporation of Calcutta toimposecon- 
solidated rates on land and building on the basis of 
annual valuation determined under Chap. 10 of tho 
Act. Sections 127 and 128 lay down the way in 
which tho annual value is to bo determined. We 
may leave out for our present purposes S. 128 alto- 
gether, which deals with eases where the laud and 
building to bo assessed belong to the Board of 
Trustees for the improvement of Calcutta. In case h 
of land or building erected for letting purposes 
S. 127 (a) lays down that the annual value shall be 
deemed to bo the gross annual rent at which tho land 
or building might, at the time of assessment, be rea- 
sonably expected to let from year to year, less a ten 
per cent, deduction in case of building, which is 
deemed necessary to meet the costs of repair and 
other expenses. Section 127 (b) provides a somewhat 
different method for determining the annual valua- 
tion of a building, which is not erected for letting 
purposes and is used ordinarily by the owner for 
purposes of residence. By this method the price of 
land is added to tho cost of construction of tho 
building and deducting a certain amount as depre- 
ciation allowance, 5 per cent, of tho balance is taken 
to bo tho annual value of the building. 

I nder the English law the liability to pay rates* 
is dependent on beneficial occupation. The owner of 
land or Inn Ming who does not use it in any way is 
nut rateable because he is not in occupation, 
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a although he may have legal possession in the sense 
that he can exclude other persons from it : vide 
Ryde on Rating, Edn. 17, p. 16. What constitutes 
“occupation” for purposes of rating depends on 
various considerations and no exhaustive or accurate 
definition has yet been formulated. Briefly speaking 
“occupation” includes possession and something 
more. Bare possession without the taking of profit 
or advantage is not sufficient to constitute rateable 
occupation. There must be use and enjoyment which 
is capable of being beneficial : vide (1760) 2 Burr. 
1058. 1 The law as laid down in the Calcutta Muni- 
cipal Act differs in this respect from English law 
that a owner under the Municipal Act, even if he 
does not occupy or enjoy a land or building, will be 
bound to pay rates. The owner is rateable, even 'if 
he keeps the land vacant and unoccupied though 
he gets certain vacancy remissions as are provided 
0 in S. 151 of the Act. How far this distinction has 
any bearing on the question for consideration in the 
present case we will see presently. 

In England when it is shown that a person is 
rateable, the question on what sum he is to be rated 
depends on the definition of “net annual value” and 
“rateable value” as given in S. 22, Rating and 
Valuation Act of 1925; or in case of lands in the 
City and County of London, on the definition of 
‘rateable value’ in S. (4), Valuation (Metropolis) Act 
of 1869. There is detailed procedure laid down in 
the English Acts, by which the 'rateable value* is 
arrived at by making specified deductions from 
“gross value.” Shortly speaking, the fundamental 
basis of rating in English law in respect of all 
classes of property is the yearly rent which a 
hypothetical tenant would reasonably pay for the 
c hereditament. The property to be valued must be 
assumed to be let, and the gross annual rent is the 
rent which a tenant might be reasonably expected 
to pay for a hereditament, if the landlord under- 
took to bear the expenses necessary to maintain the 
hereditament in a state to command the rent. The 
tenant is assumed to take the hereditament from 
year to year, though he is supposed to have a rea- 
sonable expectation of continuing in occupation : 
vide Ryde on Rating, Edn. 17, p. 244. 

It cannot be disputed that barring certain matters 
of detail, the principle embodied in S. 127 (a), Cal- 
cutta Municipal Act, is substantially the same. In 
case of land which is not covered by any building 
and in case of building erected for letting purposes 
the annual value is the rent, which would be worth 
to a hypothetical tenant who takes it from year to 
d year. Now, it is a well-established principle of 
English law that for purposes of rating, a property 
must be valued as it stands ; in other words only 
the present circumstances must be looked at, and 
neither the past conditions nor the future possibi- 
lities are to be taken into account. 

“The rateable quality of land is not to be deter- 
mined by what it once was, or what it may hereafter 
become .... it must be determined by what it was 
at the time when the rate was made:” (1871) 6 Q.B. 
1932 at p. 198. As Lord Maugham has expressed it 
in a recent case : “The hypothetical rent which the 
tenant could give was estimated with reference to 
the hereditament in its actual physical condition 
( rebus sic stantibus) and a co ntinuation of th e 

1. (1760) 2 Burr. 1053, R. vTst. Luke’s Hospital. 

9 /18711 6 Q. B. 193 : 40 L. J. M. C. 30: 23 L. T. 

490 : 19 W. R. 246, Metropolitan Board of Wards 

v. West Ham. 

1942 C/58 


existing state of things was prima facie to be pre- 
sumed:” 1937 A. C. 419 s at p. 437. * 

Mr. Bose argues that if this principle is applied 
to the present case, the premises in question ought 
to be valued on the basis of rent which would be 
paid by a hypothetical tenant who must be pre- 
sumed to keep the land vacant, or at the most use 
it as an imperfect golf course as it is being used at 
present, and in either view the yearly rent would be 
considerably below what has been estimated by the 
Corporation. The Corporation, it is said, cannot 
value it on the basis of a different kind of user. We 
agree with Mr. Bose that the principle of valuing 
‘ 1 rebus sic stantibus ’’ could with perfect propriety 
be applied to cases coming under S. 127 (a), Cal- 
cutta Municipal Act. In fact the words “at the 
time of assessment” occurring in the section clearly 
indicate that in determining the value regard must 
be had to the conditions existing at the time when / 
the assessment is made. A flower garden cannot be' 
valued at the rate at which it may be let as a 
brickfield. A dwelling house must be valued as such 
and not at a higher value which it would fetch if 
converted into a shop. The value that is to be 
ascertained is the value of the property to the 
owner, and consequently by determining the use to 
which the land would be put, the owner can deter- 
mine to some extent the amount at which it shall 
be rated. But when the land is kept vacant, and 
the owner does not put it to any use at all, there is 
neither reason nor authority in support of the view 
that the value in such cases must be determined on 
the basis of the rent expected from a hypothetical 
tenant, who would take the land but would not use 
it in any way. Such a case could not possibly arise 
in English law, as a owner who does not use or 
occupy his land is not rateable under the English g 
law at all. All the decided cases in England go to 
show that when the house or structures are built or 
equipped in a certain manner, and intended to be 
used for any particular purpose, an employment of 
them for which they are suited or readily capable 
of being suited in their then actual condition, is 
to be presumed. But if they cannot be let for the 
purpose for which they were built, then, it would be 
quite within the competence of the rating authority 
to find out whether they could be let for any other 
or subsidiary purpose : vide the observations in 
10 Mad. 38 4 at page 43. 

Under the Calcutta Municipal Act, as we have 
already pointed out, an owner who keeps his land 
vacant would be bound to pay rates. In determining 
the value of such land, we cannot possibly hold tha*t 
the standard would be the amount of rent payable h 
by a tenant who would keep it fallow and unoccu- 
pied. As the owner was not using it in any particu- 
lar way, there is no presumption in favour of the 
continuance of any kind of user. The standard in 
such cases must be the rent which could be expec- 
ted from a tenant, who would take the land as it is, 
and put it to such use, as is possible for a yearly 
tenant to do. To hold otherwise would be to make 
nugatory the provision of the Calcutta Municipal 
Act, which makes the owner of a vacant and un- 
occupied premises liable for rates. 

In the case before us, the premises No. 10 (B) 
Garden Reach Road must be deemed to be a vacant 

3. (1937) 1937 A. C. 419: 106 L. J. K. B. 140- 156 
L.T. 81 : 101 J.P. 125 : 35 L.G.R. 69 : 81 S. J.13: 

53 T. L. R. 205 : (1937) 1 All. E. R. 11 , Townley 
Mill Co. v. Oldham Assessment Committee. 

4. (’87) 10 Mad. 38, Secy, of State v. Municipal 
Commissioners of the City of Madras. 
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land. Witness 1 for the appellant says that it 
° was a mere apology for a golf course. It is true that 
there are 4 holes in it, and the officers occasionally 
use it for golf practices, but the Railway Company 
expressly asked the Corporation to ignore such occa- 
sional user and treat it as vacant land, so that they 
might have the vacancy remissions ( vide the evi- 
dence of witness 2 for the respondent at p. 18 of' 
the Paper- book). This being the position, the ques- 
tion as to what rent it could have fetched if it was 
let out as a golf course does not in our opinion arise 
in this case. We can certainly oonceive of cases, 
where a plot of land is laid out or is particularly 
suited to be used as a tennis court or a golf course, 
and in such case3, it might be quite proper to value 
it on that basis. But that question does not arise in 
the present case. Mr. Bose has not disputed before 
us that if the premises was let out as vacant land 
j, to a yearly tenant, it could fetch the yearly rent, as 
is determined by the Calcutta Corporation. We hold 
therefore that the assessment is quite proper and 
the appeal should be dismissed with costs. Hearing- 
fee 10 gold mohurs. 

G.N./R.K. Appeal dismissed. 
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SPECIAL BENCH 

R. C. Mitter, B. K. Mukherjea and 

Sen JJ. 

Bijan M a jumdar d/o Manindra Nath 
Majumdar — Petitioner 

v. 

Ranjit Lal Sen Gupta — Respondent . 

Divorce Suit No. 31 of 1940, Deoided on 22nd 
May 1942. 

(a) Hindu law— Marriage— Rule of prohibited 
degrees stated — Mode of calculating degree of 
remoteness explained. 

According to the rules of Hindu law, a man can- 
not marry a female descendant within seven degrees 
from his father or any of his six immediate male 
ancestors. Ho is likewise incapable of marrying a 
damsel who is within Gvo degrees from his mater- 
nal grandfather or any of his four paternal ances- 
tors. 1 ho prohibition extends to the descendants of 
pitribandhus and matribandhus as well. The bride 
must not be a descendant within seven degrees of 
the bridegroom’s pitribandhus or any of tho^latter’s 
six male ancestors. She must not also bo a descen- 
ds (lftnt witbin fi ve degrees of the bridegroom’s matri- 
bandhus or any of the latter’s four male ancestors, 
[Modo of calculating degrees of remoteness explain* 
etl *3 [P 458 C 2; P 459 C 1] 

Hindu law — 

(’40) Mu 11a, Pages 50G & 507 Pt. (z). 

(’38) Gour, Pago 131 Pt. 1; Page 132 Para. 395. 

(b) Hindu law— Marriage— Prohibited degrees 
— Exceptions — Trigotra rule explained — I n 
counting gotras, bridegroom’s gotra should 
always be excluded — Even if same gotra is 
repeated twice, interval of three gotras is estab- 
lished — Marriage with daughter’s daughter of 
bridegroom’s mother’s sister held invalid. 

One of the exceptions to the rule of prohibited 
uo^reea is the trigotra rule which sanctions marriage 
even with a girl within the prohibited degrees if sho 
is removed from tho bridegroom by three gotras. In 
computing the gotras for tho purpose of applying 
tho trigotra rule, tho gotra of tho bridegroom should 


A. I. R. 

always be excluded, the reason being that there is 
no justification for including the gotra of the bride- * 
groom who is not reckoned at all in computing the 
degrees for purposes of marriage either on the 
father’s or the mother’s side. The starting point in 
the computation would therefore be the gotra of any 
of the four persons, namely, the father, the pitri- 
bandhu, the maternal grandfather or the matri- 
bandhu through whom the girl is related and 
within seven or five degrees from whom the girl 
stands. The second gotra must differ from the first 
and the third from the second. If the same gotra is 
repeated twice then in spite of the sameness of the 
gotra the interval of three gotras is established. If 
the third gotra is the repetition of the first, that 
would not make any difference and the interval of 
three gotras would be established. [Marriage with 
daughter’s daughter of bridegroom's mother’s sister 
held invalid as the bride was within five degrees f 
from maternal grandfather of the bridegroom and 
the oase did not come within the exception of the 
trigotra rule] : (’42) 29 A.I.R. 1942 Cal. 245, Expl. 

EP459 C 1, 2] 

Besides the trigotra rule there is another excep- 
tion recognized by Hindu Smriti writers, to the 
ordinary rules of prohibited degrees and under this 
exception when a fit matoh is not otherwise favour- 
able the khatryas in all forms of marriage and the 
other classes in the Asura or other inferior form of 
marriage may marry within the prohibited degrees, 
provided they do not marry within the fifth degree on 
the father’s side and the third degree on the mother. 
This exception is based on the authority of Sulapani 
and has been supported by Paithanasi and Saka- 
tayana, though it has not been accepted by Raghu- 
nandan. [P 459 C 2; P 460 C 1] g 

Hindu law — 

(’40) Mulla, Pages 506 & 507 Pt. (z). 

Radhika Ra>ijan Ouha , Satis Oiandra Sen and 
Sudhir Rayijayi Dutt — for Petitioner, 

Dr. Dasak as Amicus Curiae. 

B. K. MUKHERJEA J. — This matter is 
brought before us, under S. 20 read with S. 17, 
Divorce Act, for confirmation of a decree of nullity 
of marriage made by the District Judge, 24 Par- 
ganus. The parties to the marriage are both Hindus 
belonging to the Baidya caste and they were mar- 
ried under the provisions of the Special Marriage 
Act, by the Registrar of Marriages for Calcutta on 
8th April 1940. About six months after the marriage 
the wife presented a petition under S. 18, Divorce 
Act, for a declaration that the marriage was null h 
and void on the ground that she and the respon- 
dent were within prohibited degrees of oonsan- 
guinity according to the Hindu law by whioh they 
are governed. There was no contest on the part of 
the respondent and the Distriot Judge by his order 
dated 20th July 1940, declared the marriage to be 
a nullity. The learned Judge found on evidence 
adduced on behalf of tho petitioner that she was 

the daughter’s daughter of the respondent’s mother’s 
sister. Thus, the common ancestor of the parties was 
the maternal grandfather of tho respondent and the 
petitioner was his great-granddaughter. Tho sole 
point for our consideration is whether the parties 
aio within prohibited degrees of relationship for 
purposes of marriage under the Hindu law to whioh 
they are subject. 

According to the rules of Hindu law, a man can- 
not marry a female descendant withiu seven degrees 
irom his father or any of his six immediate male 
ancestors. lie is likewise incapable of marrying a 
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damsel who is within five degrees from his mater- 
nal grandfather or any of his four paternal ances- 
tors. The prohibition extends to the descendants of 

pitribandhus ( ) and matribandhus (qRJ- 

) as well. The bride must not be a descendant 
within seven degrees of the bridegroom’s pitriban- 
dhus ( ) or any of the latter’s six male 
ancestors. She must not also be a descendant within 
five degrees of the bridegroom’s matribandhus 

(*TT<pr;g) or any of the latter’s four male ances- 
tors. In the present case, the petitioner is within 
five degrees from the maternal grandfather of the 
respondent and consequently the marriage must be 
held to be invalid unless it comes within any of the 
exceptions recognised by the Hindu Smriti writers. 
One such exception is contained in the so-called 
trigotra rule which sanctions marriage with a girl 
otherwise prohibited if she is removed from the 
bridegroom by three gotras. The foundation of this 
rule is to be found in certain passages of Matsya 
Puran and Brihat Manu which are referred to by 
Baghunandan in his Udbahatatwa. The text of 
Matsya Puran stands as follows : 


f \ [^fr=rra; qrqf qrri 

which means that even in the case of nearness of 
relationship marriage is permissible if the girl is re- 
moved by three gotras. Raghunandan explained the 

term ‘nearness’ ( ) as referring to the pro- 
pinquity of relationship arising from the fact that 
the bride was within seven and five degrees respec- 
tively from the father’s and the mother’s side. The 
text of Brihat Manu is to the effect that one who is 
not connected by pinda or water is eligible for 
C marriage and so also is one who is removed by three 
gotras. 

zrt 3 i 


w PHTgr fi^TiaRt^ fsrifrsir-ciftcir ^ jit u 


The mode of computing the gotras for the purpose 
of applying the trigotra rule has been thus stated by 
Raghunandan in his Udbahatatwa ( vide Udbaha- 
tatwa by Raj Kumar Smriti Vedatirtha p. 41) : 

srfifcffFT 



q^faFqnqT ^qq^r n 


This means that in counting the gotras the gotra 
of the bridegroom should always be excluded, the 
reason given being, that there is no justification for 
including the gotra of the bridegroom who is, not 
reokoned at all in computing the degrees for pur- 
poses of marriage either on the father’s or the 
mother’s side. The starting point in the computa- 
tion would be the gotra of any of the four persons 
namely, the father, the pitribandhu, the maternal 
grandfather or the matribandhu through whom the 
girl is related and within seven or five degrees from 
whom the girl stands. Raghunandan repels the sug- 
gestion made by some writers that these four gotras 
even are to be excluded for the purposes of ascertain- 
ing the three different gotras. This, he says, would 
militate against the opinion of the most learned 


professor Sulapani. The position, therefore, is that 
we have got to take the gotra of the father, the *- 
pitribandhu, the maternal grandfather or the matri- 
bandhn, as the case may be, to be the first in 
the order of computation and then if in coming 
down to the bride we meet with two other and 
different gotras before that of the bride is reached, 
the latter will be eligible for marriage on account 

of her being ( Tqqi^F^TRrfr ) or removed by three 
gotras though she is otherwise within the prohibited 
degrees. The second gotra must differ from the first 
and the third from the second, but if the third 
gotra is the repetition of the first, that would not 
make any difference according to Sree Krishna 
Tarkalankar, the well known commentator on 
Raghunandan though a different opinion is expressed 
by other writers. Sree Krishna’s opinion is expressed 
in the following passage : 

_ ^ jfNf RTOR f 

(vide Udbahatatwa by Srikrishna Tarkalankar, 
Kdn. 2, p.172, 1845 Sakabda) which means “Further 
if the same gotra is repeated twice, then inspite of 
the sameness of the gotra the interval of three 
gotras is established.” A contrary opinion is ex- 
pressed in Udbaha Chandraloka as follows : 

^ ^ iff^f Rq^fcT Uq 

qr^fq uq rq^n?ciftcqiRi% 

(when the same gotra falls twice, then, in spite of 
the fact that it has fallen twice, it must be under- 
stood that by reason of the sameness of the gotras ^ 
the difference of three gotras is not established). 

We have no hesitation in giving preference to the 
opinion of Srikrishna Tarkalankar and this is quite 
in accordance with Hindu custom according to which 
change of gotra always takes place by reason of the 
marriage of a daughter who passing into the family 
of her husband acquires the gotra of the latter 
Applying these rules to the case before us the first 
gotra in the order of computation must be taken to 
be that of Kali Kumar Das, the maternal grand- 
father of the bridegroom, whose fourth descendant 
the petitioner is. The gotra of Kali Kumar was 
Modgallya. The next gotra is thatof Sarala Sundari, 
the daughter of Kali Kumar, who being born in 
the Modgallya gotra acquired by marriage the Sattari 
gotra of her husband. The third intervening gotra ^ 
will be that of Chapala, the daughter of Sarala and 
mother of the petitioner, and as has been said al- 
ready, that this gotra was Modgallya again would 
not make any difference. The petitioner, however, 
as the maiden daughter of Chapala must be deemed 
to be within and not beyond this third gotra. She 
is, therefore, not removed by three gotras according 
to the trigotra rule enunciated above and conse° 
quently is not eligible for marriage by the respon- 
dent. There is another exception recognised by 
Hindu Smriti writers, to the ordinary rules of pro- 
hibited degrees and under this exception when a fit 
match is not otherwise favourable the Khatryas in 
all forms of marriage and the other classes in 
the Asura or other inferior form of marriage may 
marry within the prohibited degrees, provided they 
do not marry within the fifth degree on the father’s 
side and the third degree on the mother : vide 
Banerji’s Marriage and Stridhana, p. 65 (Edn 4) 

As has been pointed out by Sir Gurudas Banerji this 
exception is based on the authority of Sulapani and 
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has been supported by Paithanasi and Sakatayana, 
though it has not been accepted by Raghunandan. 
It was not suggested either before us or in the 
Court below that the present case comes within this 
exception and there are no materials before us upon 
which we could express any opinion regarding it. 
We need not therefore consider this point at all. 
The result is that we hold that the present case 
does not come within the exceptions to the ordinary 
rules of prohibitive degrees as laid down by the 
Hindu Smriti writers and consequently the order of 
nullity of marriage made by the District Judge 
should be affirmed. 

R. C. MITTER J. — I have had the advantage 
of reading the judgment of my learned brother which 
he has delivered just now. I agree with his conclu- 
sion that the marriage is a nullity, as the parties 
7 come within the prohibited degrees. But as I was 
a party to the decision in 46 C.W.N. 20 1 * I wi 9 h to 
add few words. In that case Rajendu was connected 
with Santi Debi through the former’s pitripoksha, 
i. e., through a pitribandhu, namely Raja Moha- 
nanda’s grandson. In the case before us, the res- 
pondent is related to the appellant through the 
former’s matripoksha, i. e., through his maternal 
grandfather, Kali Kumar Das. Their relationship 
is indicated by the following genealogical tree. 

KALI KUMAR DAS = SANTO MONI DEBI 
(Modgallya gotra) I 


Rasik Lal Sen = Benodini Anath = Sarala 
(Sattari gotra) Debi (Sattari Sundari 

| gotra) Debi 

c Ranjit (respondent) | 

Chapala Bala = Manindra 

(Modgallya 

gotra) 

I 

Bijon Bala (appellant). 

In my judgment for the decision of this case and 
cases of its kind texts which distribute themselves 
in three distinct groups and the comments of 
Raghunandan thereon are material. Tho first group 
of texts is noticed by Raghunandan in stanza 2 and 
the few following stanzas (I am following the num- 
bering as given in Pandit Raj Kumar Vedathirtha’s 
edition). It begins with the texts of Manu and 
Satatapa. “She who is the mother asapindia and 
who is also the father's agotra is commendable for 
marriage by tho twice-born.” lie then examines tho 
( l meaning of tho word sapinda and then quotes a text 
from the Bishnupuran. Thereafter ho quotes the text 
which literally translated runs as follows: “Seventh 
from tho paternal relations (pitripaksha) and fifth 
from tho maternal relations (matripaksha) a twice- 
born (dwija) may marry according to law.” Com- 
menting on this text Raghunandan takes tho word 
pitripaksha to mean “tho father and the pitri- 
bandhu as well, and the word matripaksha to moan 
“tho mother and the matribandhu as well.” For 
this computation he gives tho eligible bride as are 
beyond the seventh (saptami) and the fifth (pan- 
el 111 ™!) on the pitripaksha and matripaksha res- 
pectively. Thus Raghunandan gives tho rule of 
computation of degrees and names tho father and 
tho pitribandhu on the paternal sido and the mother 
and the matribandhu on tho maternal sido as tho 

1. ( *42) 20 A.I.R. 1942 Cal 245 : 200 I. C. 4G9 : 74 

C. L. J. 241 : 46 C. W. X. 20, Anila Bala Debi v. 

Madhabcndu Narain Roy. 


starting points for the computation of the seventh Q 
(saptami) and the fifth (panchami) up to which in- 
eligibility would extend. He concludes this portion of 
the commentary by saying : ‘‘Here by the word 
mother the maternal grand father is indicated.” So 
the starting points become the father, the pitri- 
bandhu, the maternal grand- father and the matri- 
bandhu. The two texts of the Matsya Puran and 
BrihatManu noticed in the judgment of my learned 
brother and which furnish the rule conveniently 
called the trigotra rule are then noticed by Raghu. 
nandan. The method of computation of the trigotras, 
for the trigotra rule, which is an exception to the 
general rules of prohibition, is dealt with in stanza 17. 

My learned brother has given the gist of this pas- 
sage. The relevant passage as translated runs thus : 

‘‘Here in this excepting provision counting of 
trigotra should be including (adayoiba) the gotras 
of the father and the pitribandhu who are the / 
starting points in the saptam reckoning and the 
gotras of the maternal grand-father and the matri- 
bandhu who are the starting points in the pancham 
reckoning; not, however, including the gotra of the 
bridegroom, as he never figures as a starting point 
in counting (in the general rule).” 

Here, Raghunandan considers the question as to 
wholher in counting the gotras for the trigotra rule 
the gotra of the father, pitribandhu, maternal 
grandfather or matribandhu, as the case may be, 
is to be reckoned or not. He notices the view that 
some sages exclude the gotras of the said persons 
but in this passage he disagrees with those views. 

To me his reasoning appears to be that as the tri- 
gotra rule is an exception to the general rule, 
namely, that a girl not removed from the pitri- 
paksha by seven degrees or from the matripaksha l J 
by five degrees is ineligible, tho gotras from the 
trigotra rule have to be counted from the same 
starting point from which the degree of remoteness 
is to bo calculated for the purpose of the general 
rule. Raghunandan broadly gave the rule of com- 
putation of trigotra by saying that in the case 
of relation through pitripaksha, tho computation 
should proceed from and including tho gotra of the 
father and of the pitribandhu, and in case of rela- 
tionship through matripaksha tho computation 
should proceed from and including the gotra of tho 
maternal grandfather and the matribandhu. Up 
to this point ho did not specify which of the two 
starting points in each line (pitripaksha aud matri- 
paksha) should bo tho starting point in a particular 
case. So far as computation of tho degree is con- 
cerned, it will bo immaterial which of tho two we ; 4 
take as tho starting point, father or pitribandhu in 
tho case of pitripaksha, or maternal grandiather 
or matribandhu in tho caso of matripaksha. But 
this specification would bo material in tho compu- 
tation of gotras. Later on, Raghunandan introduces 

ft^-g Spjkf and JU^Fg 

producers of pitribandhu relationship 
and producers of matribandhu relationship. It is 
not necessary in this case to determine tho exact 
signification of this introduction for the purpose of 
trigotra computation. Tho method of counting 
degrees is not fully indicated in this passage, but 
the starting point is indicated. They are the father, 
tho pitribandhu, maternal grandfather and tho 
matribandhu, as the ease may be. As in counting 
degrees of remoteness for the general rule the bride- 
groom is not reckoned his gotra is not to be taken 
into account, for tho trigotra rule. It is therefore 
necessary to consider how tho degree of remoteness 
indicated in tho general rule is calculated. That is 
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a indicated in other passages. The rule i3 that the 
bridegroom is not to be counted at all. But the 
counting must proceed from the starting point up 
to the common ancestor of the bridegroom and the 
bride and then down to the bride when the prohibi- 
tion to be considered is through the father or the 
mother, and from the pitri or matribandhu, as the 
case may be, up to the Bandhu Ghatak relation, 
e. g., the Bandhu’s ancestor and then from that 
relation down to the bride. To these general rules, 
one qualification must be made, namely where the 
relationship is through the mother of the bride- 
groom, the mother is taken into account by the 
Mitakshara School, but in the Bengal School she is 
not reckoned, but the upward counting proceeds 
from the maternal grandfather. The following 
illustrations would make the position clear. M or m 
represents males and F females, H, the bridegroom 
b and G the bride : 

(Table I) (Table II) 

MMM (3) MMM (3) 


1 

1 

1 


MM (2) 

mm (4) 

MM (2) 


1 

1 

1 


MM (2) 

Mm (5) 

M (1) 

F (4) 

1 

1 

1 

H 

F(6) 

F 


* 

1 

1 



m(7) 

H 

G(5) 


(g| ( 8) 




In table I, the common ancestor of the bridegroom 
and the girl is MMM, the boy’s great-grandfather. 
c The girl is removed by eight degrees. In table II, 
the bridegroom and the bride are related through 
the former’s mother and the common ancestor is 


trigotra rule the gotras of the father and pitri- 
bandhu are not to be excluded but included be Q 
strictly followed I do not see how the observations 
which we made in 46 C. W. N. 201 at pp. 26 and 27 

■ * • . . , , I may, however, state that in 

view of the illustrations given in stanza 21toclarify 
the conclusion to which he comes on considering the 
third group of texts, that 'the counting for the 
trigotra rule should start from the bandhu when the 
girl is a direct descendant of the bandhu or when 
the bandhu through him relationship is traced is 
the father’s or the mother’s maternal uncle’s son, 
but in all other cases from the bandhus maternal 
grandfather, some of the expressions used in 46 
C. W. N. 201 may have to be re-.examined. The 
actual decision in that case, can, however, be sup- 
ported on another ground not* noticed there, as it 
was not urged by the advocates, that Santi Debi 
would not have been absolutely ineligible for mar- / 
riage to Bajendu but could have been eligible under 
the second exception founded on the text of Paithi- 
nasi. That was not a case, where a marriage 
actually solemnised had been challenged but was a 
case of adoption, the question being whether in any 
circumstances Santi Debi whose son was adopted 
could have been married by Rajendu to whom the 
adoption was made. As in the case before us the 
gotra has to be counted form Kali Kumar the 
maternal grandfather and not from Benodini, the 
mother of Ranjit on the basis of whatRaghunandan 
has said the marriage is invalid. 

SEN J. — I agree. 

G.N./R.K, Order accordingly. 
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MMM, the boy’s great-great-maternal grandfather. 
According to the Mitakshara School, the girl would 
be removed six degrees but according to the Daya- 
bhaga she would be removed five degrees only the 
boy’s mother (F) being not counted. As the parties 
to the appeal which we have before us are governed 
by the Bengal School Bijon Bala is removed by 
only four degrees. She is accordingly within the 
prohibited degrees and the marriage is invalid un- 
less the exception, the trigotra rule, helps Ranjit. 
The following table illustrates the method of count- 
ing of degree of remoteness when the connexion is 
through a pitribandhu : 

MMM (4) 





mB is the father’s pitribandhu, being the father’s 
maternal uncle’s son. The girl is related through 
the Bandhu Ghatak relation, that is the Bandhu’s 
ancestor MMM. The girl is thus removed eight 
degrees and is eligible. From the above illustrations 
it would appear that in counting of degrees of re- 
moteness there is no difference in the number of 
degrees whether the counting proceeds from the 
father or the father’s pitribandhu for both of them 
are on the same level. If the reason of the rule 
given by Raghunandan for the view that for the 


In the matter of Bengal Silk 
Mills Go., Ltd. 

Application in Suit, Decided on I8th July 1941. 

* Company — Transfer of shares in blank 

Death of original transferor — Transferee can 
fill in his own name as transferee and date of 
transfer and is entitled to have his name regis- 
tered as holder of shares. 

Whether it be a matter of agency or authority 
or contract the transferee in cases of transfers of 
shares in blank has the right to fill in the necessary 
particulars including his own name as transferee 
and the date of the transfer, after the death of the 
original transferor. The instrument then is com- 
plete and the transferee is entitled to have his name h 
registered as the holder of shares in the company’s 
register: (1884) 25 Ch.D. 666, Rel. on; English case 
laio discussed. [p 464 c 1] 

S. K. Basu — for Applicant. 

Sushil Sen — for the Company. 

ORDER — This is a petition by Mahomed Solai- 
man Ariff alias S. Monawar Nawab Ariff, who prays 
for rectification of the register of members of the 
respondent company. He states that Mt. Fatma 
Begum (since deceased) of No. 3, Amratolla Lane, 
who is the registered holder of six shares in the 
capital of the company, was the petitioner’s grand- 
mother. He says that he is the present holder of 
the shares for valuable consideration, as he holds a 
duly executed instrument of transfer in his favour. 

He presented this instrument to the company, to- 
gether with the share script on 4th March 1941* for 
registration but on 5th March 1941 he was told that 
the directors had refused to register the transfer, 
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without giving any reason therefor. It appears that 
a on 22nd March 1897 these six shares were issued in 
favour of Mt. Fatma Begum. On 5th December 1928 
she transferred the shares in blank to one Mr. A. S. A. 
Suhrawardy for Rs. 2100 and on 10th December 
1940 he transferred the shares in blank to the peti- 
tioner for Rs. 2400. Yusuf Cassim Arifi is one of the 
directors of the company, and in his affidavit dated 
7th June 1941 he stated that the directors having 
examined the instrument of transfer and the ori- 
ginal script, were not satisfied that the signature 
was that of Mt. Fatma Begum, nor that the shares 
were transferred by her to the applicant. Further, 
he stated that the instrument of transfer was in- 
complete, and ajleged that it was filled up after the 
death of the alleged transferee and sometime after 
November 1940, whereas the transferee died about 
1935. The directors and the petitioner are closely 
b related. Yusuf is his uncle. No evidence has been 
tendered on behalf of the company in support of the 
objections contained in Yusuf’s affidavit. 

The signature of Fatma Begum was witnessed by 
one S. C. Arifi, and there is nothing to show that 
the signature is not genuine, or that the sum of 
Rs. 2100 was not paid by Suhrawardy to the original 
transferee. It is admitted that the instrument of 
transfer was filled up after the death of Fatma 
Begum, namely, at the date of the transfer from 
Suhrawardy to the petitioner, on 10th December 
1940. It is true that the instrument is incomplete 
because the latter date has not been inserted and 
must be inserted before the shares can be registered. 
The relevant Articles of Association of the company 
are as follows : 

“Transfer and Transmission of Shares, 
c 37. The instrument of transfer of any share shall 
be signed by both the transferor and the transferee 
and the transferor shall bo deemed to remain the 
holder of such share, until the name of the trans- 
feree is entered in the register in respect thereof.” 

Number 38 provides the form in which the in- 
strument of transfer must be drawn up, and the 
transfer in tho present case is in the form provided. 

“39. The managing agents may decline to regis- 
ter any transfer of shares, upon which the company 
has a lien and in the case of shares not fully paid 
up, may refuse to register a transfer to a transferee 
of whom they do not approve.” 

There is no suggestion in tho present ca9o that 
anybody disapproves of the petitioner. 

“40. Every instrument of transfer shall bo left 
at the office for registration accompanied by thecer- 
d tificate of tho shares to bo transferred and 6uch 
other evidence as the company may require to prove 
the title of tho transferor his right to transfer tho 
shares.” 

No question has been raised about the transferor’s 
title or right to transfer. The only question there- 
fore remaining to be decided is what is the effect of 
a transfer in blank made after tho death of tho 
original transferor, that is to say, the original and 
registered holder of the shares? In Sircar A Sen’s 
Indian Companies Act, 1913, tho learned authors 
at page 109 have stated as follows: 

“In the caso of a transfer executed in blank if 
the transferor dies before tho ultimate transferee’s 
name has been subsequently filled in, that would 
not in any way affect tho right of such transferee 
to get his name registered. Tho reason is that so fai- 
ns tho transferor is concerned ho loses his right in 
tho shares as soon as ho executed transfer in blank. 
The transfer is good as against him even though 
tho transferee has not filled up tho form.” 


In support of this statement they oite the case in 
(1891) 64 L. T. 476.1 But, in my opinion, this case 
is no authority for the proposition. The case turns 
on the question of insolvency and not of the death 
of the original transferor. Nevertheless, in my opi- 
nion, the statement is correct. There is very little, 
if any, direct authority upon this question but 
transfers in blank have been described by various 
authorities. Thus in Balmer’s Company Law, 13th 
Edn., at page 132 it is stated that “upon a sale or 
mortgage of shares, the transferor very commonly 
signs and hands over what is called a blank trans- 
fer (i. e., a transfer signed by the transferor, but 
with a blank for the name of the transferee), the 
intention being that the purchaser or mortgagee 
shall be at liberty later on to fill up the blank and 
perfect his security by getting himself registered. If 
however the regulations require the tranfer to be by 
deed, the transferee cannot effectively fill up the / 
blank and deliver the deed unless authorized so to 
do by power of attorney under seal. Whereas, if the 
transfer may be under hand merely, the authority 
to fill up the blank may be oral and may be implied 
from the nature of the transaction.” 

In (1873) 17 Eq. 273 2 it was held, that the 
transfers although not good as deeds, were valid 
instruments in writing within the meaning of the 
Articles of Association, and conferred a good title to 
the shares at law as well as in equity; and the trans- 
feree was entitled to have his name on the register. 

It was contended that the transfers, though not 
valid as deeds, were evidence of a contract to trans- 
fer the shares, by virtue of which the transferees 
became equitably entitled to them. Sir George 
Jessel, M.R., at p. 279 described the transaction in 
the following words : . 

“The case is an unfortunate one, undoubtedly, 
for Mr. Joseph Fry; but the facts really are very 
plain indeed. Mr. Fry borrows what I will call for 
shortness’ sake £450 of a Mr. Cannon, a share 
broker. lie deposits with him as security the 
transfers of certain shares not quite filled up, that 
is, there was no date to them, and there was no 
name of tho transferee; they were what are com- 
monly called blank transfers. The deposits were 
made on two different occasions as a security. He 
hands to him also certificates of shares. I have no 
doubt that without express words Mr. Cannon was 
authorised, and was intended to be authorized by 
Mr. Fry, if necessary, to fill up the blank, and get 
the shares registered.” 

And on page 280, he said : 

“Now, in the first place, there can be no question 
that these transfers were not valid as deeds; but then ^ 
no deed is required by tho Articles of Association of 
the company. As I have already said, I hold there 
was authority to fill up the blanks over the signa- 
ture of Mr. Fry, and therefore they were validly 
signed, and I think ought to have been registered.” 

In (1890) 15 A. C. 267, 3 Lord Watson at p. 277 
said as follows : 

As 1 understand their evidence, the principles 
of American law do not differ in any way, or at least 
in any material respect, from those by which an 
English Court would be guided in similar circums- 
tances when the indorsed transfer has been duly 

!• (1891) 64 L.T. 476 : 60 L.J.Q.B. 599 : 8 Morrell 

^0, In re Dodds; Ex parte Brown v. Coates. 

2. (1873) 17 Eq. 273 : 43 L. J. Ch. 425 : 22 W. R. 

^15, lu re Tahiti Cotton Company; Exparte Sar- 
gent. 

3 (1890) 15 A C. 267: 60 L.J.Ch. 131: 63 L.T. 27: 

39 \\ ,R. 17, Colonial Bank v. Cady. 
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0 executed by the registered owner of the shares the 
name of the transferee being left blank, delivery of 
the certificate in that condition by him, or by his 
authority, transmits his title to the shares both 
legal and equitable. The person to whom it is de- 
livered can effectually transfer his interest by 
handing his certificate to another and the document 
may thus pass from hand to hand until it comes 
into the possession of a holder who thinks fit to 
insert his own name as transferee and to present 
the document to the company for the purpose of 
having his name entered in the register of share- 
holders and obtaining a new certificate in his own 
favour. 

The appellants* witnesses say that delivery of the 
certificate with the transfer executed in blank 
‘passes, the property* of the shares; but that state- 
ment must be accepted subject to the explanations 
b by which it is qualified. The right of the holder 
appears from these explanations to be in the nature 
of a jus ad rem and not of a jus in re, Delivery does 
not invest him with the ownership of the shares in 
the sense that no further act is required in order to 
perfect his right. Notwithstanding his having parted 
with the certificate and transfer the original trans- 
feror, who is entered as owner in the certificate 
and register continues to be the only share-holder 
recognised by the company as entitled to vote and 
draw dividends in respect of the shares, until the 
transferee or holder for the time being obtains regis- 
tration in his own name. It would, therefore, be 
more accurate to say that such delivery passes, not 
the property of the shares but a title, legal and 
equitable which will enable the holder to vest him- 
self with the shares without risk of his right being 
c defeated by any other person deriving title from the 
registered owner.’* 

In (1887) 36 Ch. D. 36* Chitty J, at p, 44 said as 
follows ; 

“The normal mode of transfer as appears from 
the documents themselves and the evidence is as 
follows : The transfer and power of attorney are 
signed by the registered share-holder whose name 
appears on the face of the certificate, and his 
signature is attested by a witness. The name of the 
transferee is filled in and the documents are taken 
to the office of the company; the certificates are 
surrendered and cancelled, and a new certificate is 
issued to the transferee whose name has been enter- 
ed on the register. According to a praotice which 
has extensively prevailed and has been recognised 
and acted upon by the company, the transferor 
signs the transfer and power of attorney without 
d filling in the names of the transferee and attorney; 
and these blank transfers readily pass on the 
market from hand to hand by delivery only until 
the documents reach the hands of some holder who 
desires to be registered. His name is then filled in 
by himself or on his behalf. The documents are 
then left with the company, the certificates are 
cancelled, the transferee is registered, and new 
certificates in his name are issued in the manner 
already described. 

The plain legal effect of this recognized practice 
is, that the transferor who executes in blank confers 
on the holder of the documents for the time being 
an authority to fill in the name of the transferee ; 
and each successive holder for the time being, when 
the documents pass through several hands, passes 
on this authority. The holders must of course be 
bona fide holders for value without notice.’’ 

4 . (1887) 36 Ch. D. 36 : 56 L.J.Ch. 1089 : 57 L.T. 
148 ; 36 W. R. 259, Colonial Bank v. Hepworth. 


And at page 53 : JirtfOTU & K.ashmlf 

“Having regard to the practice Droved ami the ® ! 
condition in which these docn myfaH 

they pass from hand to hand, the right principle 
to adopt with reference to them is to hold that 
where (as is the case before me) the transfers are 
duly signed by the registered holders of the shares 
each prior holder confers upon the bona fide holder 
for value of the certificates for the time bein^ an 
authority to fill in the name of the transferee 'and 
is estopped from denying such authority.” 

In addition to these statements there are the provi- 
sions of S. 202, Indian Contract Act, to the effect that 
where the agent has himself an interest in the pro- 
perty which forms the subject-matter of the agency 
the agency cannot, in the absence of an express’ 
contract, be terminated to the prejudice of such 
interest; And Illustration (a) provides as follows ; 

A gives authority to B to sell A's land, and to , 
pay himself, out of the proceeds, the debts due to * 
him from A. A cannot revoke this authority, nor 
can it be terminated by his insanity or death ’* 
the authority for the proposition being (1830) 10 

B * 731,6 , If the P 6tition er therefore is to be 
regarded as the agent of the original transferor, 
clearly he has an interest in the property for which 
he has paid Rs. 2400 to Suhrawardy and for which 
Suhrawardy paid Rs. 2100 to the original trans- 
feror. This section of the Contract Act, merely 
states in a codified form the well-known principles 
of English law regarding, authority coupled with 
interest. Mr. Sushil Sen has drawn my attention 
to a passage in Gore-Browne’s Hand-book on Joint 
Stock Companies, Edn. 38, at p. 246 as follows : 

tliaf E .I fl “ wh ? Q a deed not required, it appears 
that if the original transferor died, the authority to 

fill in the blanks would be at an end, although no 9 
doubt an equity would subsist to compel the execu- 
tors to give effect to the contract.” 

This is a tentative suggestion on behalf of the 
learned authors base d upon the following autho- 

n QQoi 17 E 3' 2732 ^ to wllic h 1 have referred)* 

L R M i.l 2 U (1893) 2 Cb - 5557 aDd (1891) 

W R ' 22Ir -.. 19 l \ h T a y e D0t been ab] e to obtain the 
last authority but I have carefully examined the 

other two and cannot find that they furnish any 
support for the proposition advanced in the text. 

On the contrary, the learned authors refer in a 

V n CCC Q 3ame page t0 the case in (1884) 25 
Oh. D. 666,0 as an authority in opposition to the 

proposition stated. This case seems directly in 

P°jnt. The headnote is as follows : 

* A bill of exchange accepted for valuable consi- 
deration, with the drawer’s name left blank, may 1 , 
be completed by the drawer’s name being added 
after the death of the acceptor.” 

Cotton, L. J. at p. 669 says as follows : 

* was aai ’d that the documents were not bills 
of exchange, and not promissory notes, and assum- 
ing that they could be filled up and made perfect 
before the death of the acceptor yet that after his 
death no one had power to fill them up. That was 

5 . (1830) 10 B. & C. 731 : 5 Man. & Ky. 613 • a 
L. J. K.B. 313 : 34 R. R. 558, Gaussen v. Martin 

6. (1893) 1 Ch. 612, Powell v. London & Proving 

Clad DaDKi 

7. (1893) 2 Ch. 555 : 62 L. J. Cb. 795 • 2 R 4ft9 • 

Provincial *Bank^ ^ *' 545 ’ P ° WeU * * 

S Bank! " & * ** * * 

9. (1884) 25 Ch. D. 666 : 54 L. J. Ch 138 • 50 
L. T. 670 : 32 W. B. 692, Carter y. White ' 
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the only point decided by Kay J. who held that they 
° could be now filled up, and in my opinion it was 
correctly decided. The power which White had to 
fill up the acceptances was not in consequence of 
White being appointed by Randle his agent to fill 
them up on his behalf, but, in consequence of a con- 
tract that the person to whom they were given, or 
any one authorised by him, should be at liberty to 
fill them up. That contract was not put an end to 
by the death of the acceptor.” 

And Fry L. J. at p. 672 said as follows : 

“ The question before Kay J. was whether such 
a document as we have in this case can be filled up 
after the death of the acceptor ; and it was argued 
that the delivery of the acceptance conferred an 
authority to fill it up, which came to an end with 
the death of the person who gave it, and therefore 
that it was too late now to make the acceptance 
b a complete bill. In my judgment that reasoning 
proceeds upon a false proposition. It is not by an 
authority, but by a contract between the acceptor 
and the intended drawer, that the drawer had a 
right to fill up the instrument and make it a com- 
plete bill. That is the nature of the transaction 
between them, you may call such a right an autho- 
rity, but it is a right founded on a contract, and 
being a contract it does not come to an end by the 
death of the acceptor. The instrument may be made 
perfect after the death of the acceptor, a3 well as 
before. Therefore, in my opinion the judgment was 
right.” 

It seems clear therefore that whether it be a 
matter of agency or authority or contract, the 
transferee in cases of transfers in blank has the 
right to fill in the necessary particulars including 
' c his own name as transferee and the date of the 
• C transfer, after the death of the original transferor. 
If it were otherwise the vast amount of business 
done by means of blank transfers would have to 
cease, because it would be quite impossible in many 
cases to ascertain without much trouble and incon- 
venience whether the original transferor was alivo 
or not. If therefore the petitioner fills in tho date of 
the transfer from Suhrawardy to himself, namely, 
10th December 1910, tho instrument will bo com- 
plete and he will be entitled to have his name 
registered as the holder of these shares. Subject 
therefore to that condition, ho is entitled to an order 
for rectification of tho register. The application is 
allowed with costs. Certified for counsel. 

G.N./R.K. Application allowed. 
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Bartley and Lodge JJ. 

Bimal Protiva Debi 

v. 

Emperor 

Criminal Revn. Petn. No. 817 of 1941, Decided 
on 5th December 1911. 

(a) Government of India Act (1935), S. 102 
(1) and (3) — Defence of India Act — Proclama- 
tion of emergency made under S. 102 (l) was 
approved of by both Houses of Parliament — 
Defence of India Act is not ultra vires. 

The proclamation of emergency which was made 
by the Governor-General under S. 102 (1) was 
approved by resolutions of both Houses of Parlia- 
ment within the period provided by S. 102 (3). The 
official report of tho proceedings of tho House of 
Lords is proof that tho proclamation was approved 


by that House. Hence the Defenoe of India Aot is % • 
not ultra vire3 by reason of S. 102 (1) and (3). 

[P 465 C 1] 

(b) Defence of India Act (1939), S. 1 (4) — 
Question whether S. 1 (4) is repugnant to S. 102 
(4), Government of India Act depends on events 
which have not yet taken place — Aforesaid 
provisions of two Acts are not conflicting — 

S. 1 (4), Defence of India Act is valid — When 
it may become ultra vires stated. 

At the time the Defence of India Act was passed, 
there was a proclamation of emergency under S. 102, 
Government of India Act, and that proclamation of 
emergency had not then ceased to operate. The 
Central Legislature was, therefore, competent under 
S. 102, Government of India Aot, to pas3 the Defence 
of India Act and to provide under S. 1 (4) that that 
Act should remain in force for the period of the f 
proclamation of emergency and for a period of six 
months after the proclamation had ceased to operate. 

The proclamation of emergency has, within the 
period of six months from its proclamation been 
approved by resolutions of both Houses of Parlia- 
ment. Therefore, under S. 102 (3), Government 
of India Aot, the proclamation of emergency still 
operates and has never ceased to operate since it 
was first made. The conditions necessary to enable 
the Central Legislature to pass the Defence of India 
Act still exist and have existed continuously from the 
time when tho Act was first passed. Therefore the 
Defence of India Act was in foroe at the time it was 
passed, has remainod in foroe up to date and will 
remain in force under S. 102 (4). Government of 
India Act, until tho expiration of the period of six 
months after the proclamation of emergency has 
ceased to operate unless the present war ODmo3 to " 
an end before the proclamation of emergency is 
revoked. If that period should not be the same as 
tho period prescribed iu S. 1 (4), Defenoe of India 
Act, thon the provisions of S. 1 (4) will be ultra 
vires only iu respect of the period not covered by 
S. 102 (4), Government of India Aot. [P 465 C 2] 

The question whether in fact S. 1 (4), Defence of 
India Act, is repugnant to tho provisions of S. 102 
(4), Government of India Act, is dependent upon 
events which have not yet taken place. The provi- 
sions of tho two Acts are not necessarily conflicting. 

[P 465 C 2] 

(c) Defence of India Act (1939), Rules under, 

R. 39 (2) — To prove possession under R. 39 (2) 
some element of knowledge on part of accused 
must be proved — Element of knowledge can be 
proved from attendant circumstances — Accused " 
held in “possession” of prejudicial reports 
within R. 39 (2). 

To prove possession under R. 39 (2) it is necss- 
sary for the prosecution to establish some element 
of knowledge on tho part of tho person said to bo in 
possession: (’30) 17 A I.R. 1930 Cal. 663. Approrei. 

[P 466 C 1] 

This element of knowledge o\u be established 
from the attendant circumstances. [P 466 C 1] 

On a search of tho premises of the accused docu- 
ments containing prejudicial reports were found in 
a drawer in the desk in a room which the accused 
was occupying: 

Held that the circumstances of tho case were 
sufficient to establish beyond reasonable doubt that 
tho accused had knowledge of the existence of the 
documents in tho drawer of her desk and as she 
clearly had dominion over those documents she was 
in possession of them within 1\. 39 (2). [P 466 C 1] 
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^ (d) Defence of India Act (1939), Rules under, 

R. 39 (2) — Whether R. 39 (2) is ultra vires 
(Queer e). 

Whether R. 39 (2) is ultra vires as being beyond 
the scope of the rule-making power conferred by 

S. 2, Defence of India Act. [P 466 C 1] 

J . C. Gupta, P, K, Bose and Sudhansu Bhusan 
Sen — for Petitioner. 

J itendra Mohan Banerjee and Nirmal Kumar 
Sen — for the Crown. 





LODGE J. — This is a rule issued upon the 
District Magistrate of 24-Parganas to show cause 
why the conviction of the petitioner under R. 39 (6) 
of the Defence of India Rules and the sentence 
passed thereunder should not be set aside. The 
material facts are as follows. On a search of the 
premises of the petitioner, Sreemati Bimal Protiva 
Debi on 3rd April 1941, documents which are alleg- 
ed to be documents containing prejudicial reports 
were found in a drawer in the desk in a room which 
the lady was occupying. The lady was placed upon 
her trial on a charge of being in possession of docu- 
ments containing prejudicial reports and was sen- 
tenced by the Additional District Magistrate of 24 
Parganas to simple imprisonment for a period of 
one year and also to pay a fine of Rs. 250 and in 
default to serve a further term of simple imprison- 
ment for six months. An appeal to the Sessions 
Judge was dismissed. 

— It has been argued before us that the Defence of 
India Act as a whole is ultra vires inasmuch as the 
Act was passed by the Central Legislature purport- 
ing to act under the provisions of S. 102, Govern- 
ment of India Act, 1935 though it was beyond the 
powers of the Indian Legislature to pass that Act. It 
has been argued before us that there is no evidence 
to show that the proclamation of emergency which 
was admittedly made by the Governor-General 
under S. 102 (1), Government of India Act, 1935, 
had been approved by resolutions of both Houses of 
Parliament. Mr. Gupta appearing for the petitioner 
has argued that the official report of the proceedings 
of the House of Lords on which reliance was placed 
before us to show that the approval of the House of 
Lords had been obtained was not admissible in evi- 
dence. In a previous case, we have already decided 
that the proclamation of emergency was approved 
by resolutions of both Houses of Parliament within 
the period provided by S. 102 (3), Government of 
India Act, 1935, and we have therefore no hesita- 
tion in holding that the proclamation of emergency 
was so approved and in accepting the official report 
of the proceedings of the House of Lords as proof 
that the proclamation was approved by that House. 
Mr. Gupta has further argued that the provisions of 
S. 1 (4), Defence of India Act, are repugnant to the 
provisions of S. 102 (4), Government of India Act, 
1935, and that therefore the Defence of India Act 
was not legally in force at anytime. Section 102 (4), 
Government of India Act, provides that : “A law 
made by the Federal Legislature which that Legis- 
lature would not but for the issue of a Proclamation 
of Emergency have been competent to make shall 
cease to have effect on the expiration of a period of 
six months after the Proclamation has ceased to 
operate, except as respects things done or omitted 
to be done before the expiration of the said period. 

Section 1 (4), Defence of India Act, provides that 
the Act “shall be in force during the continuance of 
the present war and for a period of six months 
thereafter.” It is clear that unless the proclamation 
of emergency remains in force for the period of the 
-present war the Defence of India Act cannot conti- 
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nue in force for the period laid down in S. 1 (4) of 
the Act. In other words, S. 1 (4) provides that the 
Act shall be in force for a period which is dependent 
upon future events and which may in fact exceed 
the period for which the Legislature was entitled to 
legislate under S. 102 (4), Government of India Act. 
From these circumstances, Mr. Gupta has argued 
that S. 1 (4), Defence of India Act, was beyond the 
powers of the Central Legislature acting under 
S. 102, Government of India Act, and therefore the 
Defence of India Act should be interpreted as though 
these provisions did not exist in the Act. We are 
unable to accept this contention. In the first place, 
at the time the Defence of India Act was passed 
there was a proclamation of emergency under 
S. 102, Government of India Act, and that procla- 
mation of emergency had not then ceased to operate. 
The Central Legislature was therefore competent 
under S. 102, Government of India Act, to pass 
the Defence of India Act and to provide that that 
Act should remain in force for the period of the 
proclamation of emergency and for a period of 
six months after the proclamation had ceased to ope- 
rate; that is to say, the conditions necessary to 
enable the Central Legislature to pass an Act of this 
nature existed at the time the Act was passed. 
The proclamation of emergency has not been revok- 
ed by any subsequent proclamation under S. 102 (3) 
(a), Government of India Act. It has, within the 
period of six months from its proclamation been 
approved by resolutions of both Houses of Parlia- 
ment. Therefore, under S. 102 (3), Government of 
India Act, the proclamation of emergency still ope- 
rates and has never ceased to operate since it was 
first made. In other words, the conditions necessary 
to enable the Central Legislature to pass the Defence 
of India Act still exist and have existed continuously 
from the time when the Act was first passed. Such 
being the case, it is our opinion that the Defence of 
India Act was in force at the time it was passed, 
has remained in force up to date and will remain in 
force under S. 102 (4), Government of India Aot, 
until the expiration of the period of six months 
after the proclamation of emergency has ceased to 
operate unless the present war comes to an endl 
before the proclamation of emergency is revoked. If 
that period should not be the same as the period 
prescribed in S. 1 (4), Defence of India Act, then 
the provisions of S. 1 (4) will be ultra vires only in 
respect of the period not covered by S. 102 (4), Gov- 
ernment of India Act. 





The question whether in fact S. 1 (4), Defence of 
India Act, is repugnant to the provisions of S. 102 (4), ft 
Government of India Act, is dependent upon events 
which have not yet taken place. The provisions of 
the two Acts are not necessarily conflicting. Mr. 
Gupta has pointed out that in the judgment of the 
learned Additional Sessions Judge dismissing the 
appeal of his client, the learned Additional Sessions 
Judge relied upon R. 39 (2) of the Defence of India 
Rules in order to come to a finding that the peti- 
tioner was in possession of documents containing 
prejudicial reports. Rule 39 (2) reads as follows : 

“Any person who, without lawful authority or 
excuse, has on any premises in his occupation or 
under his control any document containing any 
information likely Ip assist the enemy, any confi- 
dential information or any prejudicial report shall 
unless he proves that he did not know, and had no 
reason to suspect, that the said document contained 
any such information or report as aforesaid, or that 
the said document was on such premises without his 
knowledge or against his consent, be deemed to have 
contravened this rule.” 
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Mr. Gupta has argued that this rule is ultra vires 
in that it was beyond the scope of the rule-making 
power conferred by S. 2, Defence of India Act. The 
particular provision under S. 2, Defence of India 
Act, with which we are concerned is S. 2 (2) (i v) (b) 
which provides : 

(2) “without prejudice to the generality of the 
powers conferred by sub s. (1) the rules may provide 
for, or may empower any authority to make orders 
providing for, all or any of the following matters, 
namely .... (iv) .... preventing anything likely 
to assist the enemy or to prejudice the successful 
conduct of war, including .... (b) acquisition, pos- 
session without lawful authority or excuse and publi- 
cation of information likely to assist the enemy.’* 

Mr. Gupta has conceded that under the rule- 
making power the Central Government was entitled 
to provide that no person should without lawful 
authority or excuse have in his possession any docu- 
ment containing a prejudicial report and was en- 
titled under the Act to provide for the punishment 
of anybody contravening that rule. Mr. Gupta argues 
that the Central Government had no authority 
under the rules to provide that possession referred 
to in S. 2 (2) (iv) (b), Defence of India Act, should 
be possession other than as known to the law of the 
land. Such being the case, his argument is that any 
provision by rule to the effect that existence of a 
document in a particular place should be deemed 
to be possession, if the existence of that document 
in that place is not possession according to the ordi- 
nary law of the land, is ultra vires. We are not 
prepared to say that there is no substance in this 
argument, but it is not necessary in the present 
case for us to consider and determine whether or 
not this rule is ultra vires. The facts found in the 
present case by both the Courts below were, in our 
opinion, sufficient to prove possession of the docu- 
ments by the petitioner according to the ordinary 
legal interpretation of tho word ‘possession.’ 

Mr. Gupta drew our attention to the ruling in 
A. 1. It. 1930 Cal. 668, 1 in which it was held that 



to prove possession it was necessary for tho prosecu- 
tion to establish some element of knowledge on the 
part of the person said to bo in possession. With 
that proposition wo are in agreement, but we con- 
sider that this element of knowledge can bo estab- 
lished from tho attendant circumstances and that 
the circumstances proved in tho present case were 
sufficient to establish beyond reasonable doubt that 
the lady had knowledge of the existence of those 
documents in a drawer of her desk and as she clearly 
had dominion over those documents she was, iu our 
opinion, in possession of them. Such being the case, 
6lie was rightly convicted. In tho result, therefore, 
we find that there is no ground for our interference. 
The rule is accordingly discharged. The petitioner 
must surrender to her bail to serve out her sen- 
tence. Certificate under S. 205 (1), Government of 


India Act, 1935, is granted. 


BARTLEY J. — I agree. 

G.N./R.K. Rule discharged. 


I. (’30) 17 A. I.lt. 1930 Cal. 668 : 129 I.C. 184 : 32 
Cr. L. J. 215, C. C. Baker v. Emperor. 
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Edgley and Biswas JJ. 

Lilabati Debi — Defendant — Petitioner 

Y. 

• 

Ayesha Khatun w/o Mobarak Ali and 
another — Plaintiffs — Opposite Party. 

Civil Revn. Appln. No. 1465 of 1941, Decided on 
7th January 1942, for setting aside order of Judge 
Small Cause Court, Sealdah (24-Parganas), D/- 22nd 
August 1941. 

Bengal Agricultural Debtors Act (7 o! 1936 
as amended by Act 8 of 1940), S. 2 (6A) — 
Small Cause Court at Sealdah constituted under 
Provincial Small Cause Courts Act is not civil 
Court within S. 2 (6A) — Fact that in notifica- 
tion appointing Judge as Small Cause Court # 
Judge of Sealdah he was described as Sub- 
Judge does not make that Court one of Sub- 
Judge. 

The Court of Small Causes at Sealdah constituted 
under the Provincial Small Cause Courts Aot of 
1887 is not a civil Court within the meaning of 
S. 2 (6A), Bengal Agricultural Debtors Act. The 
mere fact that in the notification whereby the 
Judge was appointed as Small Cause Court Judge of 
Sealdah he was described as a Subordinate Judge 
does not constitute the Small Cause Court at Sealdah 
the Court of a Subordinate Judge within the mean- 
ing of S. 3, Bengal, Agra and Assam Civil Courts 
Act. [P 466 0 2; P 467 C 1} 

Hemendra Cha>xdra Sen and Satyendra Chandra 
Sen — for Petitioner. 

Shyania Cliaran Mittcr — for Opposite Party. & 

EDGLEY J. — This rule is directed against the 
order of Mr. H. K. Mukherjee, Small Cause Court 
Judge at Sealdah, dated 22nd August 1941 in whioh 
ho held that the Sealdah Small Cause Court was 
not a civil Court within the meaning of the Bengal 
Agricultural Debtors Aot and that consequently 
S. 34 of that Act had no application to any suit or 
proceeding pending in that Court. It appears that 
tho petitioner had been sued iu the Sealdah Small 
Cause Court for the recovery of the sum of Rupees 
400-6-0. Subsequently, sho made an application to 
the Debt Settlement Board and a notice under S. 34, 
Bengal Agricultural Debtors Act, was served on the 
learned Small Cause Court Judge. 

It is argued that the Sealdah Small Cause Court 
must be regarded ns a civil Court within tho mean- 
ing of tho Bengal Agricultural Debtors Act, having h ■ 
regard to tho language of S. 2 (6 A) of that Act 
which is in tho following terms: “‘Civil Court’ 
means a civil Court within tho meaning of the 
Bengal, Agra and Assam Civil Courts Aot, 1887, 
and includes any Court exorcising appellate or revi- 
sional jurisdiction over any such Court.” Tho "Civil 
Courts” within the meaning of the Bengal, Agra 
and Assam Civil Courts Act are mentioned in S. 3 
of that Act and are as follows : (1) the Court of tho 
District Judge; (2) the Court of the Additional 
Judge; (3) the Court of the Subordinate Judge and 
(4) the Court of tho Munsiff. The Court of Small 
Causes at Sealdah is not included in any of the 
nbovo mentioned categories, hut has been constituted 
under S. 5, Provincial Small Cause Courts Act, 1887, 
and Mr. 11. K. Mukherjee was duly appointed a 
Judge of that Court under S. 6 of the Act. The 
mere fact that in the notification whereby he was 
appointed as Small Cause Court Judge of Sealdah 
ho is described as a Subordinate Judge does not 
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constitute the Small Cause Court at Sealdah the 
Court of a Subordinate Judge. The Sealdah Court 
remains a Court of Small Causes constituted under 
the Provincial Small Cause Courts Act of 1887 and 
it is not a civil Court within the meaning of the 
Bengal Agricultural Debtors Act. In these circums- 
tances we are of opinion that the decision of the 
learned Small Cause Court Judge is correct. It is, 
therefore, affirmed and this rule is discharged with 
costs — the hearing fee being assessed at one gold 
mohur. 

G.N./R.K. Rule discharged . 

A. I. R. (29) 1942 Calcutta 467 (4) 

B. K. Mukherjea and Sen JJ. 

Benoy Kumar Acharjee Choudhury and 
b others — Defendants — Appellants 

v. 

Ahammad Ali and others — Respondents. 

Appeal No. 11 of 1940, Decided on 18th Novem- 
ber 1941, from appellate order of Dist. Judge, Dacca, 
D/- 27th September 1939. 

Bengal Wakf Act (13 of 1934), S. 70— Object 
— It is mandatory on Court to issue notice under 
S. 70 even if claim that property is wakf is 
contested. 

It is mandatory on Court to issue notice to the 
Commissioner of Wakfs under S. 70 even if the 
claim that the property is wakf is contested. The 
Commissioner of Wakfs is an officer appointed to 
protect wakf properties. The intention of S. 70 is 
to enable the Commissioner to carry out this func- 
c tion in suits. If in a suit a claim is made that cer- 
tain property is wakf, the Commissioner of Wakfs 
as protector of all wakfs is obviously interested to 
see that the suit is properly conducted so that no 
wakf estate is destroyed and adversely affected. 
Section 70 enables him to do this. To limit the 
extent of S. 70 only to cases where the suit is in 
respect of property which is admittedly wakf would 
be to stultify the very object of the section. 

[P 46J C 2 3 

Jatindra Mohan Choudhury and Ranajit 
Acharjya Choudhury — for Appellants. 

Dr. Naresh Chandra Sen Gupta and Sharfud- 
din Ahmed — for Respondents. 

SEN J. — This appeal arises out of a representa- 
tive suit instituted by certain Mahomedans of the 
d District of Mymensingh for a declaration that a 
certain property was wakf property. The suit was 
instituted in the District of Dacca. The learned 
Subordinate Judge dismissed the suit on two preli- 
minary grounds. He held, first, that the plaintiffs 
had no cause of action and, secondly, that the suit 
was barred by the provisions of S. 42, Specific 
Relief Act, inasmuch as the plaintiffs had not prayed 
for consequential reliefs. Against this decision an 
appeal was taken to the District Judge. The learned 
Judge remanded the case holding that the decision 
of the learned Subordinate Judge on the preliminary 
issues was erroneous. The defendants have now 
appealed to this Court. In course of the argument 
it came to light that no notice was issued to the 
Commissioner of Wakfs. Section 70,. Wakf Act, 
states that in every suit or proceeding in respect of 
wakf property the Court shall issue a notice to the 
Commissioner of Wakfs at the cost of the party 
instituting such suits, an exception being made in 
the case of suits or proceedings for the recovery of 


rent by or on behalf of the mutwalli. In our opi- 
nion, it was mandatory on the Court to issue this 6 
notice. Sub-section (4) of S. 70 says that if such notice 
has not been issued the Commissioner may apply to 
the Court to have a declaration that the decree 
passed in the suit is void. 

It was contended on behalf of the appellants that 
S. 70, Wakf Act, applies only where the suit is in 
respeot of property which is admittedly wakf and 
that no notice is necessary where the defendant, as 
in the present case, contends that the property is 
not wakf property. We are not impressed by this 
argument. The Commissioner of Wakfs is an officer 
appointed to protect wakf properties. The intention 
of the section is to enablp. the Commissioner to 
carry out this function in suits. If in a suit a claim 
is made that certain property? is wakf, the Commis- 
sioner of Wakfs as protector of all wakfs is obvi- 
ously interested to see that the suit is properly / 
conducted so that no wakf estate is destroyed or J 
adversely affected. Section 70 enables him to do 
this. To limit the extent of S. 70 in the manner 
suggested on behalf of the appellants would be to' 
stultify the very object of the seotion. We are of 
opinion that a notice under S. 70 is necessary even 
if the claim that the property is wakf is contested. 

In these circumstances, we set aside the orders 
passed by both the Courts below and direct that the 
suit be heard de novo by the trial Court on all the 
points after the issue of notice to the Commissioner 
of Wakfs in accordance with the provisions of S. 70. 

We make no order as to cost. 

B. K. MUKHERJEA J I agree. 

G.N./R.K. Orders set aside . 

A. I. R. (29) 1942 Calcutta 467 (2) g 

Derbyshire C. J. and Panckridge J. 

In re Babu Brojendra Kishore 
Roy Choudhury. 

References Nos. 4 and 4A of 1941, Decided on 
19th February 1942. 

Assam Agricultural Income-tax Act (9 of 
1939), S. 7 (c) — Phrase “rent which accrued 

due in previous agricultural year" in S. 7 (c) 

Meaning of. 

The phrase “rent which accrued due in the pre- 
vious agricultural year’* in S. 7 (c) refers only to 
the current demand of rent for that year. , 

[P 468 C 1] 

Dr. Naresh Ch. Sen Gupta and Amarendra 
M. Mitra — for Assessee. 

Advocate General of Bengal — 

for Commissioner of Income-tax, 
DERBYSHIRE C. J. — The facts of the case 
are set out in the reference to this Court. The 
question asked was — Does the phrase “accrued due 
in the previous agricultural year” in cl. (o) of S. 7 
include arrears as well as current dues? Section 7, 
Assam Agricultural Income-tax Act of 1939 pro- 
vides : 

“The agricultural income mentioned insub-cl. (1) 
of cl. (a) of S. 2 shall be deemed to be the sum 
realised in the previous agricultural year on account 
of agricultural income mentioned in the said sub- 
cl. (1) after making the following deductions : 

(c) a sum equal to 15 per cent, of the total amount 
of the rent which accrued due in the previous agri- 
cultural year, in respeot of the charges for collect- 
ing the same.” 

The member of the Board of Agricultural Income- 
tax for Assam, Mr. Higgins, has answered the 
question as follows : 
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“I would submit that the answer to the question 
a should be that the phrase ‘rent which accrued due 
in the previous agricultural year’ refers only to 
the ourrent demand of rent for that year.” 

Dr. Sen Gupta who has appeared for the assessee 
says that he is unable to contend that that answer 
is incorrect. I agree with Dr. Sen Gupta and, in my 
opinion, the answer which the member of the 
Board of Agricultural Income-tax for Assam has 
given is correct and that the phrase “rent which 
accrued due in the previous agricultural year” 
refers only to the current demand of rent for that 
year. Another question was asked, but that does not 
arise because of the answer which has been given to 
the question already discussed. The result is that 
the question whioh has been asked is answered in 
the manner I have indicated. No order is made as 
to costs. The same answer is given in Reference 
b No. 4A of 1941. 

PANCKRIDGE J.— I agree. 

G.N./R.K. Answer accordingly. 

A. I. R. (29) 1942 Calcutta 468 

Ameer Ali J. 

Bijon K. Nawn — Applicant 

v. 

Sudhir Ch. Nawn and others — 

Respondents. 

Application in Suit No. 1970 of 1933, Deoided on 
28th July 1941 and 4th August 1941. 

(a) Calcutta High Court (Original Side) Rules, 
Chap. 36, Rr. 32 (4), 6 and 9 — “Warning” is 

c gist of R. 32 (4) — Consent to payment of “un- 
usual” expenses is no consent unless client is 
aware that they are unusual — Rr. 32 (4), 6 and 
9 allow no room for discretion — Court should 
exercise overriding discretion only in rarest 
cases. 

The matter of “warning” is the vory gist and 
substance of Chap. 36, R. 32 (4). No inference can 
be drawn from the difference in language between 
R. 6 and R. 32 (4). Rule 32 (4) means consent of 
the client and consent to the payment of “unusual” 
expenses is no consent unless the clieut is awaro 
that they are “unusual.” Rules 32(4) and G though 
based on tbo English principle are specific and 
would seem to allow no room for discretion. Nor 
does R. 9 provide for any overriding discretion. The 
Court should exercise the overriding discretion only 
j in the rarest cases: (1899) 2 Q.B. 488 and (1883) 10 
Q. B. D. 207, Ref.\ (’32) 19 A. I. R. 1932 Cal. 233, 
Disting. [P 469 C 1, 2] 

(b) Calcutta High Court (Original Side) Rules 
— Partition suit— Costs — Compliance with rules 
is more necessary. 

In partition suits it is more necessary than over 
that the rules should be complied with, because al- 
though as between party and party, each party 
ultimately bears something of the costs, neverthe- 
less hy reason of tho existing system of partition 
parties arc more reckless in the costs they incur 
than in any other kind of suit. [P 469 C 2] 

(c) Costs — Pure attorney and client costs 

Meaning of. 

“Pure” attornoy and cliont costs mean costs 
which are allowed only hy reason of somo special 
order or which are allowed by reason of tho written 
consent of client and costs which in the case of a 
bill taxed wholly as between attornoy and oliont, 


are nevertheless put upon the client and not upon 
the party or fund who or whioh has been directed to 
bear them as between attorney and olient. Such 
costs are taxed as “attorney and olient pure.** 

[P 469 0 2] 

(d) Partition — Costs — Party and party costs 
after preliminary decree are most peculiar — 
They are not payable in net partition by client 
to his attorney but are paid out of pool created 
by Commissioner. 

Party and party costs after preliminary decree in 
partition suits are a most peculiar affair. In net 
partitions they are not payable or not regarded as 
payable by the client to their attorneys. They are 
paid in full to the attorneys out of the pool oreated 
by the Commissioner. [P 470 C 1] 

Barwell and Clough — for Applicant. 

S. N. Banerjee and S. R. Das — for Respondents. / 

ORDER. (28th July 1941 ) — With a considera- 
ble part of the application I do not deal being, I 
consider a matter for the taxing authorities and 
then the taxing officer. I propose to deal only with 
three questions : (1) the matter relating to the pre- 
liminary enquiry; (2) the matters relating to the 
application for the confirmation of report on the 
preliminary enquiry; (3) the matter of counsel’s fees 
in the principal enquiry. 

The matter 1 involves counsel’s fees. The mat- 
ter 2 involves the fees of seoond counsel and 
second day’s fees; not very important in amount, 
but the main question of principle on this applica- 
tion. Matter 3 involves Mr. P. N. Sen’s fees, 315 
gold mohurs. 

Tho three matters, to my mind, should be dealt 
with on different principles. <j 

(i) As regards matter 1, I am not called upon 
to consider tho question of written consent of client 
or overriding discretion of the Court. The fees to 
counsel in this case would be covered by a certificate 
under Chap. 36, R. 56. The question is whether 
such a certificate exists, and this dopends upon the 
construction of tho order passed by me on the con- 
firmation of the report, 

Tho Commissioner or Referee granted a certifi- 
cate. I varied the report before confirming it, and 
the question is, did I or did I not allow the certifi- 
cate to stand? I admit having been extremely 
alarmed at tho proportions which this preliminary 
enquiry attained (I forget the number of sittings). 
Tho fault was mine in not making it clear that this 
preliminary enquiry should be summary, and should 
not attract tho services of expensive or, indeed, any 
counsel. But as a matter of construction, although 
the matter is not entirely clear, I do not think that 
I meant at the time to oancel tho certificate of the 
Roferee. This matter is, therefore, covered by a 
certificate, or may be deemed to be so covered. 

(iii) I will take next the third matter. Note that 
these fees to counsel of attending tho main partition 
enquiry would, in the normal course, have become 
part of tho party and party costs in the partition, and 
normally there would have been a certificate under 
Chap. 36, R. 56 hy the Referee and, normally, such 
certificate would have been confirmed with tho final 
return. Normally, no question would have arisen iu 
the taxation beoause this being a “net” partition, 
tho Commissioner would have paid the various at- 
torneys their costs, before distributing the balance, 
if any, to tho parties. 

In this oaso the solicitor has been discharged. He 
is what we may call a half-time solicitor, and the 
question is whether he should drop out entirely, 
proceed against the oliont and let the client do 
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a what he can to protect himself in the partition. The 
attorney wants an order that as between attorney 
and client he can charge the client and recover, 
even if a certificate is not allowed, and irrespective 
of what may be done in the partition. In my view, 
this is not the correct course. I do not think it 
would be right to tax now as between attorney and 
client and leave the matter there. In other words, 
I do not think that the Court should be called upon 
to exercise its discretion, assuming it to have a dis- 
cretion, and to allow “unusual” charges and expen- 
ses until it is known that they are “unusual”. 
They are not apparently “unusual”, and very pro- 
bably, if not certainly, they will in the partition be 
allowed as ordinary party and party costs. 

I think Mr. S. N. Banerjee, who appeared for the 
attorney, appreciated this point, but he was anxious 
to have the matter finally disposed of owing to the 
b age of the attorney. Having regard to the faot that 
this is a partition suit, I can fully appreciate his 
anxiety, but, remember, that if this attorney had 
not been discharged, he or his heirs would have 
waited until the end of the partition in order to get 
their costs. 

In my view, therefore, with regard to the third 
matter the following course should be adopted. Let 
the attorney tax his bills, proceeding upon the basis 
that the certificate of fitness for counsel has been 
granted. Let the client apply in the partition for a 
direction that taxed costs of his half-time attorney 
be paid out by the Commissioner or, alternatively, 
paid by the client and credited in the proper way in 
the partition accounts, and also that a certificate 
under Chap. 36, R. 56 be granted in respect of the 
main inquiry. Had I to decide the question of con- 
c sent or no consent with regard to this matter, I 
should find on the statement of counsel that the 
olient was aware of the employment of Mr. Sen, but 
that there had been no warning to the effect that 
fees might be disallowed. 

(ii) The second matter does not depend on the 
question of certificate for counsel, but upon the 
question of “written consent” under R. 32 (iv) of 
Chap. 36, or on the overriding discretion which I 
am asked to exercise. On the facts I find that there 
was knowledge in the sense that the olient knew 
that second counsel was being engaged and a second 
fee was being paid. I am not prepared to find 
“warning”, i. e., that the client was warned that 
these fees would not be allowed on party and party 
taxation. I am asked to apply the decision in 58 Cal. 
1439. 1 In that case the Advocate General’s fees 
were involved. I find no reference to the matter of 
d “warning” which indeed is the very gist and sub- 
stance of the rule. I think no inference is to be 
drawn from the difference in language between R. 6 
and R. 32 (iv). The rule means consent of the client, 
and consent to the payment of “unusual” expenses 
is no consent unless the client is aware that they 
are “unusual”. It may be however that the Court 
in that case in finding consent (though not written) 
assumed the fact of warning. I do not again see that 
this overriding discretion is provided by Rule 9, 
Chap. 36. That such a discretion exists in England 
appears to be the case. See the authorities referred 
to in the notes on O. 65, R. 27 of the English Rules 
of Court. On the other hand, our rules in Chap. 36, 
R. 32 (iv), and R. 6 though based on the English 
principle are speoific and would seem to allow no 
room for discretion. In future, therefore, speaking 

1. (’32) 19 A.I.R. 1932 Cal. 233 : 136 I. C. 539: 58 

Cal. 1439 : 35 C.W.N. 993, Ramjash Agarvalla v. 

Orr, Dignam & Co. 


for myself, I shall only exercise that discretion ini e 
the rarest cases. 

Certain further observations: First of all, this is 
a partition suit, and in such suits it is more neces- 
sary than ever that the rules should be complied 
with; because although as between party and party, 
each party ultimately bears something of the costs, 
nevertheless by reason of our system of partition 
parties are more reckless in the costs they incur 
than in any other kind of suit. They have been so 
in this case. As to compliance with the rule, I do 
not see why attorneys should not protect themselves 
by having signed by the client a form stating that 
the particular costs are liable to be disallowed on 
taxation as between party and party, and that the 
client is nevertheless ready to bear them. The form 
of warrant of attorney which used to be relied upon 
for this purpose is no longer sufficient. I refer to 
what used to be known as the “Be- Jabadi” warrant, f 
i. e., costs allowed are not allowed. 

Lastly, it is desirable to see how these matters fit 
in with our classification of costs — (1) Party and 
party costs; (2) Attorney and client costs. 

Here is a mystery which I have always hesitated 
to unravel. As I understand it, of attorney and 
client costs there are, at any rate the following 
varieties: (i) First, “ordinary” attorney and client 
costs. Those are allowed on the taxation of any bill, 
i. e., without a special order and without written 
consent of client, (ii) “Pure” attorney and client 
costs, signify, according to my understanding of this 
mysterious and perhaps not wholly appropriate 
word, (a) cost which are allowed only by reason of 
some special order or which are allowed by reason 
of the written consent of client; (b) costs which, in 
the case of a bill taxed wholly as between attorney g 
and client, are nevertheless put upon the client, and 
not upon the party or fund who or which has been 
directed to bear them as between attorney and 
client. Such costs are taxed as “attorney and client 
pure.” (iii) Still purer attorney and client costs: So 
pure as to be invisible to the taxing eye: (a) Costs 
outside suit, not taxable at all. (b) Costs included 
in a bill which are taxed off because outside the 
rules, and not covered by special order or written 
consent of client. Such costs are irrecoverable by 
the attorney unless the client is pure. 

The result is that as regards matter (1) this is 
covered by the certificate. Matter (3) I propose to 
grant the certificate, allow the bill of the attorney to 
be taxed and allow the Commissioner or the party to 
apply in the partition for payment of the bill when 
taxed. With regard to matter (2) I will in this case 
allow the fees. The remaining matters in the appli- ' l 
cation will be dealt with by the Taxing Officer and 
are not matters for the Court in the first instance. 
There remain two questions, the first with regard 
to payment by the new attorney to the old attorney 
of Rs. 7000 odd deposited with the new attorney as 
a condition for the change. Mr. Das asks me to 
make an order for immediate payment on the ground 
that, as will appear from the figures, costs allowed 
in taxation will, apart from the disputed items, be 
as much as Rs. 17,000. As against this the attorney 
has received from client himself a sum of Rs. 7958. 

I see no ground for making a special order. The 
Rs. 7000 deposited with the new attorney was to be 
paid against finally ascertained costs. When ascer- 
tained that order will operate automatically. It is 
true that the attorney has to wait, but as I have 
pointed out in the body of this judgment had he 
continued to act he would have had to wait. A3 it is 
indeed the applicant’s attorney has more on the 
credit side than might be expected. It is very rare 
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in partition suits for clients to put their attorneys 
in funds. It must be remembered that party and 
party costs after preliminary decree in partition 
suits are a most peculiar affair. In net partitions 
such as this they are not payable or not regarded as 
payable by the client to their attorneys. They are 
paid in full to the attorneys out of the pool created 
by the Commissioner. Indeed that is his principal 
function. 


With regard to the costs of this application the 
attorney has come here for special relief. As regards 
the first matter the minutes might have been spoken 
to. As regards the second matter the rule should 
have been followed. As regards the third matter I 
have expressed my opinion. On the whole the order 
which appeals to me is %o give the attorney his out- 
of-pocket costs on the Chamber application. On 
both sides it will be certified for counsel against 
® clients. The taxation should proceed forthwith. It 
will proceed on the basis that a certificate (under 
Ch. 36, R. 56) has been granted in respect of the 
two enquiries. The applicant’s attorney may pay 
the requisition fee mentioned in cl. (c) of the sum- 
mons and include it in the bill of costs. The Taxing 
Officer may act on counsel’s endorsement. 


4th August 1941 — There is apparently some dis- 
pute as to the amount mentioned by me on p. 11 of the 
judgment as having been advanced by the client to 
the attorney. I gather that in this case receipts were 
granted for the amounts paid by the client to the at- 
torney, and the amount in dispute is that of a cheque 
received by the attorney from the parties having the 
management of the bazar. This, however, suggests 
another matter in respect of which attorneys should 
protect themselves against their clients. It is a 
c matter to which I have referred before and which 
has given this Court a great deal of trouble. I refer 
to disputes between client and attorney with regard 
to the amount which has been paid to the attorney 
on account. I myself in three cases recently have 
had to direct an enquiry. I have already referred to 
the necessity of keeping books. I have also referred 
to the matter of receipts. I have previously sug- 
gested that tho Incorporated Law Society should 
framo rules whereby it should be made compulsory 
on tho clients to take receipts from tho attorneys. I 
was told on those occasions that clionts were in tho 
habit of refusing to accept receipts. Now, I must 
protect the attorneys against such reprehensible 
conduct. I am unable to make tho refusal to accept 
a receipt, a criminal offence, but I can suggest that 
where any attorney is so treated by tho client he 
d sll0ultl bri % r it immediately to the notice of tho 
Court and the Court can direct a change. Tho 
English case to which I referred in the course of 
my judgment is (1899) 2 Q. B. 488,2 passage at 
p. 496, which appears to indicate that tho rulo in 
(1883) 10 Q. B. 1). 207 s is subject to an overriding 
discretion by the Court. As to tho position under 
our rules I havo already expressed my opinion. With 
regard to tho costs of this application, if I havo not 
mado it clear my intention is that tho respondent 
t° the application should pay nothing more than tho 
ordinary out-of-pocket costsof a Chamber application 
certified for counsel under the rules. 

G.N./R.K. Order accordingly. 


2. (1899) 2 Q. 1',. 488 : 08 L. J. Q. B. 1027 : 

f, J ‘ !• f 5 . 1 ■ ‘ ,S ^ r - 12r> . Osmond v. Tho Mutt 

Cycle tv. Manufacturing Supply Company Ltd. 

3. (1883) 10 Q. B. 1). 207 : 52 L. J. Q. B. 186 : 
L. 1.610: 31 M . R. 283, In ro Blyth & Fausha\ 
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B. K. Mukherjea and Blank JJ. 

Satish Chandra Bandapadhya — 

Judgment-debtor 1 — Appellant 

v. 

Bishnupada Pal and others — 

Decree-holders — j Respondents, 

Appeal No. 120 of 1941, Decided on 27th Maroh 
1942, against order of Sub-Judge, 24-Parganas, 4th 
Court at Alipore, D/- 28th February 1941. 

(a) Bengal Tenancy Act (8 of 1885 as amend- 
ed by Act 18 of 1940), S. 168A — S. 168A does 
not conflict with S. 51, Civil P. C. — Even if 
there is any conflict it is avoided by S. 4, Civil 
P. C. — Matter dealt with under S. 168A falls / 
under Items 2 and 21, Provincial List, Govern- J 
ment of India Act — S. 168A is intra vires of 
Local Legislature. 

There is no real confliot between S. 168A7~ Ben". 
Ten. Aot and S. 51, Civil P. C., which simply, 
enumerates in general terms the various ways in 
which the Court may order execution of a decree, 
and presupposes that the property is saleable in law. 

If by virtue of any provision of substantive law a 
property cannot be sold, S. 51, Civil P. C., does not 
empower the Court to sell the same. Even if any 
conflict is found to exist, it is avoided by S. 4, 
Civil P. C., under whioh the general provisions con- 
tained in the Code have got to give way to a special 
procedure laid down by any law for the time being 
in force. [P 471 c 2) 

The matter dealt with in S. 168 A, Ben. Ten. 9 
Act, does come under Items 2 and 21, taken 
together of the Provincial List of the Government 
of India Aot and it is thus within the competence of 
the Provincial Legislature. What S. 168A, Ben. 
Ten. Aot, purports to do is to give jurisdiction or 
power to Courts in Bengal to proceed in a particular 
way with regard to collection of arrears of rent by 
landlords by institution of suits and hence it is intra 
vires of the Local Legislature even if it is assumed 
that it is in conflict with an existing Indian law : 
(’42) 29 A.I.R. 1942 Cal. 429 and (’42) 29 A.I.R. 
1942 Cal. 49, Bel. on. [p 47*3 C 1] 

C. P. C. — 

(’40) Chitaley, S. 4 N 3 and S. 51 N. 1. 

( 41) Mulla, Page 18 Note “Special or local law.” 

(b) Bengal Tenancy Act (8 of 1885 as amend- 
ed by Act 18 of 1940), Ss. 168A and 3 (13) _ h 
Rent and debt — Distinction — To invoke sec- 
tion 168A decree must be for rent even though 

it may not have effect of rent decree proper — 
Landlord granting ijara lease of certain lands 
and subsequently mortgaging his interest in 
property leased — Mortgagor assigning to 
mortgagee rent due to him from ijaradar to be 
appropriated towards interest and delivering 

possession of his interest to mortgagee 

Mortgage held created simple and usufruc- 
tuary mortgage — Rent paid to mortgagee 
by ijaradar held rent within S. 3(13) and decree 
ior same rent decree within S. 16SA. 

I wo essential characteristics of rent under sec- 
tion ^ (13) which differentiate it from other forms 
of debt are that it is due for the use and occupation 
of tho land and that it is payable to tho persou 
under whom tho land is held. To invoke the pro- 
vision of S. 168A it is necessary that the decree 
must be one for rent though it may not have the 




Satish Chandra 

^ effeofc of a rent decree proper and can operate only 
as a money decree. [P 472 C 1] 

The landlord mortgaged his interest in certain 
lands of which he had granted an ijara lease to 
secure an advance. To ensure regular payment of in- 
terest due to the mortgagees, the mortgagor assign- 
ed to them the rent or munafa due to him by the 
ijaradar under the terms of the ijara lease. On the 
strength of this provision in the mortgage deed the 
mortgagees instituted a suit for rent against the 
ijaradar and obtained a decree : 

Held that the mortgage bond executed by the 
landlord was a mixed, simple and usufructuary 
mortgage, as there was a personal covenant to pay 
the money and right of sale as in the case of a 
simple mortgage ; and since the mortgagor expressly 
assigned to the mortgagees, his right to recover 
^ rent from the ijaradars and empowered them to 
appropriate so much of it as was necessary to pay 
the interest due to them, and possession of the pro- 
perty was delivered to the mortgagee in the only 
way possible, namely, by assigning over to him the 
right to realise rent, the mortgagees were usu- 
fructuary mortgagees and occupied the same posi- 
tion as landlords. The munafa paid to them by the 
ijaradars would be rent in the proper sense of the 
word : (’14) 1 A.I.R. 1914 Cal. 910, Rel. on. 

[P 472 C 1, 2] 

It could not be said that the mortgagees were 
mere assignees of future rent. They were in posses- 
sion of the landlord’s interest also as usufructuary 
mortgagees and consequently the decree could not 
but be a decree for rent so as to attraot the opera- 
tion of S. 168A. TP 472 C 2] 

Rama Prosad Mukherjee , Saroj Kumar Chat - 
terjee , J. Majumdar for N iranjan Roy Chou- 
dhury and Chandidas Roy Choudhury — 

for Appellant. 

Hiralal Chakravarti and Biswanath Naskar — 

for Respondents. 

JUDGMENT. — This is an appeal on behalf of 
the judgment-debtor and it is directed against an 
order made by the Subordinate Judge, Fourth Court, 
Alipore, on 28th February 1941, rejecting certain 
objections preferred by the appellant under S. 168A, 
Ben. Ten. Act. The material facts are not in con- 
troversy and may be shortly stated as follows : One 
Brajendra Kumar Banerjee owned an undivided 
eight annas share in zemindary Lot. No. 10, Sun- 
derbans, appertaining to touzi No. 2368 of the 24- 
Parganas Collectorate. On 14th December 1920, 
Brajendra granted an ejara lease in respect of his 
eight annas share in the aforesaid touzi to Satish 
Chandra Banerjee, the appellant before us, for a 
period of 30 years at an annual rental of Rs. 2100. 
In addition to the rent reserved, the lessee under- 
took to pay all revenue, cess and embankment 
charges payable to Government in respect to the 
property. On 8th February 1930, Brajendra mort- 
gaged his interest in the aforesaid touzi to Nagen- 
dra Nath Pal and others, the predecessors of the 
present respondents, to secure an advance of rupees 
12,000. To ensure regular payment of interest due 
to the mortgagees, the mortgagor assigned to them 
•the rent or munafa due to him by the ijaradar Satis 
under the terms of • the ijara lease dated 14th 
December 1920. On the strength of this provision in 
the mortgage deed, the mortgagees instituted a suit 
for rent against Satis on 6th April 1934, claiming 
rents payable under the ijara patta for the years 
1337 to 1340 B. S. A decree was made by the trial 
Court on 15th December 1934, which was affirmed 
-on appeal by this Court on 24th June 1937. 
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After certain previous applications for execution a 
of the decree, the present execution case was star- 
ted on 8th September 1939, and the decree- holders 
prayed for realization of the balance of the deoretal 
dues by attachment and sale of certain properties 
other than the tenure in arrears. Thereupon, objec- 
tions were raised by the judgment-debtor under 
S. 168A, Ben. Ten. Act, and the decree- holders 
sought to get round the objections by saying that 
the decree was not one for rent and, consequently, 
was not hit by S. 168A, Ben. Ten. Act. It was fur- 
ther contended that S. 168A was ultra vires of the 
Provincial Legislature. The trial Court by its judg- 
ment dated 28th February 1941, negatived the first 
ground urged by the decree-holders but gave effect 
to the second. The learned Subordinate Judge was 
of opinion that the provision of S. 168A, Ben. Ten. 
Act, being repugnant to that of an existing Indian 
law which was contained in S. 51, Civil P. C., was / I 
void to that extent under S. 107 (1), Government of 
India Act, and although it was one of the matters 
enumerated in the Concurrent List no assent of the 
Governor-General having been taken, sub-s. (2) of 
S. 107 had no application. It is against this judg- 
ment that the present appeal has been preferred. 

Mr. Rama Prosad Mookerjee, who appears on 
behalf of the appellant, has contended before us 
that the Court below was wrong in holding that 
S. 168A, Ben. Ten. Act, was ultra vires of the Pro- 
vincial Legislature or was void under S. 107, Gov- 
ernment of India Act. Mr. Chakravarti, who appears 
on behalf of the respondents, besides attempting to 
answer the contention of the appellant tried to 
support the decision of the learned Subordinate 
Judge on the other ground which was decided against 
his olient, namely, that the decree was not one for <j ' 
rent and, consequently, could not attract the opera- 
tion of S. 168A, Ben. Ten. Act. We will have to con- 
sider both these points in the present appeal. So far 
as the first point is concerned, we are of opinion 
that the view taken by the Court below is wrong. 

The identical question recently came up for consi- 
deration before a Division Bench of this Court in 
F. M. A. No. 52 of 1941,1 decided on 27th February 
1942. It was held by Nasim Ali and Pal JJ., that 
S. 168A, Ben. Ten. Act, was a valid piece of legisla- 
tion which was quite within the competency of the 
Provincial Legislature. We may say, that we are in 
entire agreement with that decision. It is difficult 
to say that there is any real conflict between 
S. 168A, Ben. Ten. Act, and S. 51, Civil P. C. Sec- 
tion 51 simply enumerates in general terms the 
various ways in which the Court may order execu- 
tion of a decree. Obviously, all the modes are not ™ 
open to an executing Court in every case. The juris- 
diction has got to be exercised not only under the 
conditions and limitations prescribed by the Code, 
but the proper mode of execution would depend 
upon the nature of the decree and the circumstances 
of each individual case. 

Section 51 (b) of the Code mentions attachment 
and sale of any property as one of the methods of 
executing a decree, and all that it means is that the 
executing Court in a proper case would be justified 
in ordering such form of execution. But the section, 
we think, presupposes that the property is saleable 
in law, and if by virtue of any provision of subs- 
tantive law, a property cannot be sold. Section 51 of 
the Code does not, in our opinion, empower the 
Court to sell the same. Even if any conflict is found 

1. Reported in (’42) 29 A. I. R. 1942 Cal. 429 : 201 
I. C. 24 : 75 C. L. J. 190 : 46 C. W. N. 540, 
Satish Chandra v. Sudhir Krishna. 



472 Calcutta Girish Chandra v. Siba Prasad A. I. R. 


to exist, it is avoided, by S. 4 of the Code under 
° which the general provisions contained in the Code, 
have got to give way to a special procedure laid 
down by any law for the time being in force. Quite 
apart from this, the appellant, in our opinion, is 
right in contending that the matter dealt with in 
S. 168A, Ben. Ten. Act, does come under Items 
2 and 21 taken together, of the Provincial List and 
it is thus within the competence of the Provincial 
Legislature. What the section purports to do is to 
give jurisdiction or power to Courts in this Province 
to proceed in a particular way with regard to col- 
lection of arrears of rent by landlords by institution 
of suits and hence it is intra vires of the Local Legis- 
lature even if it is assumed that it is in conflict 
with an existing Indian law. 

Reference may be made in this connexion to the 
recent pronouncement by a Special Bench of this 
5 Court in 46 C. W. N. 174, 2 * * and the reasons given 
by the learned Chief Justice with regard to S. 3, 
Non-Agricultural Tenancy (Temporary Provisions) 
Act, Bengal, are to a very large extent applicable in 
the present case. The appellant, therefore, is en- 
titled to succeed on this point. 

We have now to consider the other point raised 
by Mr. Chakravarti as to whether the decree in 
this case was a decree for rent which comes under 
the purview of section 168A, Bengal Tenancy Act. 
To invoke the provision of section 168A, it is 
necessary that the decree must be one for rent 
though it may not have the effect of a rent decree 
proper and can operate only as a money decree. 
“Rent” as defined in the Bengal Tenancy Act 
means whatever is lawfully payable or deliverable 
in money or kind by a tenant to his landlord on 
account of use and occupation of the land held by 
c the tenant : vide S. 3, cl. (13). The two essential 
characteristics of rent which differentiate it from 
other forms of debt are : ( 1 ) that it is due for the 
use and occupation of the land and ( 2 ) that it is 
payable to the person under whom the land is held. 

In the present case, the rent which is reserved by 
the ijara patta is certainly payable by the appellant 
for use and occupation of the land, so the first con- 
dition is thereby fulfilled. Mr. Chakravarti argues 
that the second element is lacking in this case as 
the munafa or rent was under the terms of the 
mortgage document payable to his clients who were 
not the landlords and undor whom the ijaradars 
could not be said to hold the lands. Wo do not 
think that we can accept this contention as sound. 
The mortgage bond executed by Brajendra seems 
to us to be a mixed, simplo and usufructuary mort- 
d gage. There was indeed a personal covenant to pay 
the money and a right of sale as in the case of a 
simple mortgage ; but the mortgagor expressly 
assigned to the mortgagees, his right to rcoover rent 
from the ijaradars and empowered them to appro- 
priate so much of it as was necessary to pay the 
interest duo to them. The mortgage was only of the 
landlord’s interest, and the document expressly 
recites that possession of the property was delivered 
Ito I ho mortgagee in the only way possible, namely 
bv assigning over to him the right to realise rent. 

It is truo that the mortgagee was not given a 
right to the ontiro rent and ho was bound to refund 
the halanco, if any, that remained after deducting 
the costs of litigation and tho intorest duo to him. 
But even then the mortgago would in our opinion 
I bo regarded as a usufructuary mortgage. The defi- 

2. (’42) 29 A.I.R. 1942 Cal. 49 : 198 I. C. 130 : 74 

C. L. J. 485 : 10 C. W. N. 174, Sukumari v. liaj- 

dlmri Panday. 


nition of a uenfruotuary mortgage, as given in m 
S. 58 (d), T. P. Act, dearly shows that there may m 
be a condition in such a transaction that the mort- 
gagee was to receive only a part of the rents and 
profits which he was to appropriate in lieu of 
interest. As the respondents, in our opinion, were 
usufructuary mortgagees, it cannot be disputed that 
they occupied the same position as landlords and, 
consequently the munafa paid to them by the ijara- 
dars would be rent in the proper sense of the word : 
vide the case in 18 C. W. N. 1016. 8 It cannot be 
said that the respondents were mere assignees of 
future rent ; they were in possession of the land- 
lord’s interest also as usufructuary mortgagees and, 
consequently the decree could not but be a decree 
for rent. The result therefore is that the appeal is 
allowed, the order of the lower Court is set aside, 
and the application of the decree-holders to execute 
the decree by attachment and sale of other proper- f 
ties is refused. We make no order as to costs in this 
appeal. The appellant will be entitled to his costs 
in the Court below. 

G.N./R.K. Appeal allowed . 

3. (’14) 1 A.I.R. 1914 Cal. 910 : 23 I. C. 981 : IB 
C. W. N. 1016, Brohamanda Nath v. Hem Chan- 
dra Mitra. 
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B. K. Mukherjea and Sen JJ. 

Girish Chandra Das — Judgment -debtor 

— Appellant 

v. 

Siba Prasad Jana and another — 

Decree -holders — Opposite Party. 9 

Appeal No. 235 of 1941 and Rule No. 754 of 1941, 
Deoided on 9th Deoember 1941, from original order 
of Sub-Judge, 2nd Court, Midnapur, D/- 26th April 
1941. 

(a) Civil P. C. (1908), O. 17, R. 3 — Applica- 
tion by judgment-debtor under S. 35, Bengal 
Money-Lenders Act — On undertaking by judg- 
ment-debtor to pay Rs. 2000 within week case 
adjourned to 26th April 1941 for further orders — 

On 26th April 1941 judgment-debtor filing peti- 
tion expressing inability to deposit amount and 
asking for time — Court rejecting judgment- 
debtor’s prayer and also dismissing his appli- 
cation under S. 35, Bengal Money-Lenders Act, 
for default — 26th April 1941 not being fixed for 
hearing petition under S. 35, Bengal Money- 
Lenders Act, dismissal of same held bad — ^ 
Court should have fixed another date for hear- 
ing petition. 

The judgment-debtor made an application under 
S. 35, Bengal Money-Lenders Act, on 19th April 
1941 but on an undertaking beiug given by the 
judgment-debtor as a result of an agreement be- 
tween tho parties to pay Rs. *2000 within a week the 
matter was adjourned to 26th April 1941, for fur- 
ther orders and the ease was directed to be taken 
off from tho peremptory list. On 26th April 1941, 
tho judgment-debtor filed a petitiou stating that he 
was unable to deposit the sum aud asking for fur- 
ther time. The Court rejected the prayer of the 
judgment-debtor and by the same order dismissed 
his petition under S. 35, Bengal Money-Lenders Act, 
for default : 

Held that tho order dismissing the juJgment- 
debtor's petition uuder S. 35, Bengal Money-Lenders 
Act, was bad, inasmuch as 26th April 1941 was not 
a date fixed for the hearing of the petition. The 
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Court should have fixed another date for hearing 
the petition. [P 473 C 1] 

Q t p # Q m 

(’40) Chitaley, O. 17, R. 1 N. 4 Pt. 1. 

(b) Bengal Money-Lenders Act (10 of 1940), 
S. 35 — Scope — S. 35 deals with all decrees 
passed in respect of loans when sale is intended 
in execution of decree. 

There is nothing in S. 35 which says or implies 
that the decree must be one which was passed after 
the Act or that the loan must be one advanced after 
the Act. The section deals with all decrees passed 
in respect of loans when a sale is intended in exe- 
cution of the decree. There is no room for suggest- 
ing that the scope of the Act is limited to post Act 
decrees and post Act loans. [P 473 C 2] 

(c) Bengal Money-Lenders Act (10 of 1940), 
S. 35 — Construction — Scope of restriction 
under S. 35 explained — S. 35 does not apply to 
sale proclamation drawn up before Act came 
into operation. 

Section 35 merely directs what should be done 
when a sale proclamation is about to be drawn up 
and at a sale held pursuant to such proclamation. 
It nowhere says that a sale proclamation validly 
issued before the Act would cease to have effect after 
the Act nor does it say that such sale proclamation 
should be amended in accordance with its provi- 
sions. Section 35 contains no general prohibition 
against selling property at a price lower than the 
decretal amount. The prohibition therein is restric- 
ted to the sale of “property so specified”, i. e., to 
the sale of property specified in a sale proclamation 
framed in accordance with the first part of S. 35. 
Section 35 has no application to a sale of property 
included in a sale proclamation drawn up before the 
Act came into operation. [P 473 C 2; P 474 C 1] 

Rama Prosad Mookerjee and Mohit Kumar 
Chatter jee — for Appellant. 

Sisir Kumar Das and Amiya Ranjan Roy 
Choudhury — for Opposite Party. 

SEN J. — This is an appeal from an order dis- 
missing an application under S. 35, Bengal Money- 
Lenders Act, for default. The application was made 
by the judgment-debtor. On 19th April 1941, the 
parties were ready. On that date, however, there 
seems to have been some sort of understanding be- 
tween the parties and the judgment-debtor under- 
took to pay Rs. 2000 within week. Upon this 
undertaking being given, the matter was adjourned 
to 26th April 1941 for further orders, and the case 
was directed to be taken off from the peremptory 
list. On 26th April 1941 the judgment-debtor filed 
a petition stating that he was unable to deposit the 
8 um owing to the fact that a boat containing mer- 
chandise belonging to him had sunk. He prayed for 
further time to deposit this amount. The learned 
Subordinate Judge rejected the prayer of the judg- 
ment, debtor and by the same order dismissed his 
petition under S. 35, Bengal Money-Lenders Act, 
for default. 

It was argued on behalf of the appellant that 
this order of dismissal is bad, inasmuch as 26th 
April 1941 was not a date fixed for the hearing of 
the petition. We are of the opinion that this con- 
tention is sound. The learned Subordinate Judge 
should have fixed another date for hearing the peti- 
tion. We would have been inclined to send the 
matter back for re-hearing but for the fact that we 
are of the opinion that the petition under S. 35, 
Bengal Money-Lenders Act, cannot succeed. The 


decree in this case was passed on 6th September 
1937. The judgment-debtor took all possible steps 
for delaying the realisation of the decree. 18th 
August 1938 was fixed by the Court for fixing the 
valuation of the property to be sold. On that day 
the judgment-debtor put in no objection and the 
property was valued, we understand, at Rs. 19,000, 
and the sale proclamation was issued upon this 
valuation. Thereafter, the judgment-debtor ob- 
tained a stay order from the Debt Settlement Board 
and when the stay order exhausted itself he made an 
application under S. 36 (b), Bengal Money-Lenders 
Aot. That application having failed, the present 
application under S. 35, Bengal Money-Lenders Act, 
was made. Section 35, Bengal Money-Lenders Act, 
runs thus: 

“Notwithstanding anything contained in any 
other law for the time being in force, a proclama- 
tion of the intended sale of property in execution of 
a decree passed in respect of a loan shall specify 
only so much of the property of the judgment- 
debtor as the Court considers to be saleable at a 
price sufficient to satisfy the decree, and the pro- 
perty so specified shall not be sold at a price which 
is less than the price specified in such proclamation.” 

Then, there is a proviso with which we are not 
concerned. The contention on behalf of the appel- 
lant is that the sale proclamation should now be 
amended; the property should be re- valued and only 
so much of the property of the judgment-debtor 
should be sold as would be sufficient to satisfy the 
decree. On behalf of the decree- holder, it was con- 
tended that S. 35, Bengal Money-Lenders Act, had 
no application to a case where the loan was taken 
before the Act, or, at any rate, to a case where the 
decree was passed before the Act. We are not im- 
pressed by this argument. There is nothing in 
S. 35, Bengal Money-Lenders Act, which would 
justify us in holding that it is restricted to cases of 
loans taken after the Act or to decrees passed after 
the Act. The section states that when property is 
sought to be sold in execution of a decree passed in 
respect of a loan, the proclamation shall be drawn 
up in a certain way and the property specified 
therein shall not be sold below a certain price. 
There is nothing in the section which says or im- 
plies that the decree must be one which was passed 
after the Act or that the loan must be one advanced 
after the Act. The section deals with all decrees 
passed in respect of loans when a sale is intended 
in execution of the decree. There are man} 7 sections 
in the Act which affect decrees passed before the 
Act and loans taken before the Act. There is no 
room for suggesting that the scope of the Act is 
limited to post Act decrees and post Act loans. In, 
my opinion, there would have been no diffiqulty in 
the way of the judgment-debtor getting the pro- 
clamation framed and the sale held in accordance 
with the provisions of S. 35 were it not for the fact 
that there has already been a proclamation issued. 
The section must be construed strictly. It lays 
down what should be done at the time of drawing 
up the sale proclamation and at a sale held pur- 
suant to such proclamation. When the present 6ale 
proclamation was drawn up the Bengal Money- 
Lenders Act was not in force and S. 35 could not 
therefore affect such a proclamation. 

The section nowhere says that a sale proclama- 
tion validly issued before the Act would cease to 
have effect after the Act nor does it say that such 
sale proclamation should be amended in accordance 
with its provisions. It merely directs what should 
be done when a sale proclamation is about to be 
drawn up and at a sale held pursuant to such pro- 1 
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a clamation. Mr. Mookerjee for the appellant con- 
tends that there is a prohibition in the section 
against selling property at a price lower than the 
- deoretal amount and he argues that this provision 
should apply to the present sale. If the section be 
read carefully it will be found that it contains no 
suoh general prohibition. The relevant portion of 
the section says — “and the property so specified 
shall not be sold at a price which is less than the 
price specified in the sale proclamation.” The pro- 
hibition is restricted to the sale of ‘‘property so 
specified,” i. e., to the sale of property specified in a 
sale proclamation framed in accordance with Part 1 
of S. 35. It has no application to a sale of property 
included in a sale proclamation drawn up before 
the Act came into operation. In my opinion, the 
section does not require the Court to set aside or 
amend a sale proclamation validly and duly drawn 
^ up. Section 35 has no application to this case. For 
these reasons the application of the judgment-debtor 
must fail. The appeal is dismissed. There will be 
no order for costs. No further order is necessary on 
the Rule. 

B. K. MUKHERJEA J I agree. 

G.N./R.K. Appeal dismissed. 
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Ameer Ali J. 

Foolcomari Dasi — Plaintiff 

v. 

Debendra Nath Seal — Defendant. 

Suit No. 2242 of 1940, Decided on 5th August 
0 1941. 

Hindu law — Dayabhaga — Maintenance 

Widowed daughter-in-law is entitled to main- 
tenance from father-in-law’s heir even to self- 
acquired property whether he takes upon 
intestacy or by will or gift. 

In a Hindu family governed by the Dayabhaga 
School a widowed daughter-in-law is entitled to 
maintenance from her father-in-law’s heir even in 
tho case of his self-acquired property whether the 
heir takes up on intestacy or by will or gift: (’24) 
11 A.I.R. 1924 Cal. 364. Foil .; ( ; 29) 16 A.I.R. 1929 
All. 751, Bel. on ; 22 Mad. 305 ; 25 Bom. 263 and 
(’38) 25 A.I.R. 1938 Mad. 914, Ref.\ (’33) 20 A.I.R. 
1933 Bom. 135, Not foil. [p 475 q 2] 

Hindu law — 

d (’40) Mulla, Page 583, Pt. (t); Page 596, Pt. (o). 
(’38) Gour, Page 327, Pts. 2 and 3. 

S. M. Bose and H. K. Boso — for Plaintiff. 

B. C. Chose and S. P. Chowdliurp — 

for Defendant. 

JUDGMENT.— This suit turns upon a point of 
law. Tho facts may he very shortly stated. Kundan- 
lal Seal (F)=Raj Laklii (W), four sons, Jadu (S) 
second son Jyoti (S) died 1923=Ful Kumari (S.W.) 
third son Deben (S) fourth son Noren (S), Kundanlai 
died on 1st April 1939, leaving a will dated 1st 
December 1929. Under this willthero is a provision 
for \\ (the widow), there is no provision for S. \Y. 
(son s widow) and tho property goes, according to 
Hindu law, to tho sons (S.S.S.), the heirs. The 
family is governed by tho Bengal School of Hindu 
law, and the estate of Kundanlai was self-acquired. 

Tho question of law is whether S.W. is entitled 
to claim maintenance by S.S.S., when S.S.S. take 
under a will and not by inheritance. There is no 
contlict of law where heirs tako by inheritance. Tho 


leading case in Calcutta is 5 C.W.N. 549,1 affirmed 
in 6 C.W.N. 530. 2 The theory of the matter has been 
expounded in detail in the judgment of Mahmood J. 
in 11 All. 194, 8 see especially pp. 202, 205, 208, 
211, 217 and 218. The passage at p. 218 is adopted 
from Dr. Gurudas Bannerji’s book. As regards 
devisees and donees there is a conflict of authority. 

I give the cases in tabular form : 

For. Against. 

22 Mad. 305* at p. 307, 25 Bom. 263,7 a case of 
the judgment of Subra- will. I do not remember 
maniya Iyer, certainly for the moment whether 
obiter and qualified by the devisee was the heir 
“perhaps,” A. I. R. 1924 or not. 

Cal. 364, 6 the judgment of 35 Bom. L. R. 44® gift 
the appellate side deliver- to the heir, and, 
ed by Ashut09h Mukher- I.L.R. (1939) Mad. 242,® 
jee J,, A. I. R. 1929 All. devisee or donee, I think f 
751. 6 The two latter in the oircumstances the 
cases were of gifts by the heir, although this matter 
father to his heir. was not disoussed. 

It is on the cases in the second column that both 
Mr. Chaudhuri and Mr. B. C. Ghose rely. So far 
as I am concerned, it would bo sufficient for me to 
follow the decision of Sir Ashutosh Mookherjee in 
1924. The matter was more fully argued before him 
than appears in the one report. It was a cose of gift. 
Mr. Chaudhuri sought to make a distinction be- 
tween “gift” and “will” but if any suoh distinction 
exists, in my opinion it would be unfavourable 
rather than favourable to his contention. For the 
purposes of this judgment “will” and “gift” have 
been treated upon the same footing, one being a 
transfer during life and the other being a transfer 
taking place at tho date of death. Sir Ashutosh 0 
Mookherjee’s decision is unqualified. It does not 
indicate any distinction between the obligations 
of a donee-heir and a donee-stranger. The cose 
before me, as already indicated, is that of a donee- 
heir. There seem to be three positions, (1) heir- 
ship, intestate succession (no doubt as to the law), 

(2) donee or deviseo, sub-divided into (a) heirs and 
(b) strangers. In order to see whether tho legal 
liability which exists in oaso (1) attaohes to (2) (a) 
and/or 2 (b), we have to examine the origin and 
nature of that liability. To this extent I agree with 
tho arguments of Mr. Chaudhuri and Mr. B. O. 
Ghose. They contend on behalf of the sons that the 
liability is something peouliar to heirs; that it de- 
pends upon a certain ingredient in intestate succes- 
sion, the ingredient of “spiritual benefit” or pinda. 
They contend that this elomont, (P. for short), . 
whero thero exists absolute freedom to dispose of * 
property, is eliminated by gift or will. The follow- 

1. (’01) 5 C.W.N. 549, Siddesurv v. Janardan. 

2. (’02) 29 Cal. 557 : 6 C. W. N.' 530, Siddesury v. 
v. .Tanardan. 

3. (’89) II All. 194 : 18S9 A. W. N. 30 (F.B.), 
Janki v. Nand Ram. 

4. (’99) 22 Mad. 305 : 9 M. L. J. 14, Rangammal 
v. Eoliammal. 

5. (’21) 11 A. I. R. 1924 Cal. 364 : 73 1. C. 235, 
Gopal Chandra v. Kadambini Dasi. 

6. (’29) 16 A.I.R. 1929 All. 751: 119 I.C. 253, Jeot 
Ram v. Mt. Lanji. 

7. (’01) 25 Bom. 263 : 2 Bom. L. R. 894, Bai 
Parvati v. Tarwadi Dolatram. 

8. (’33) 20 A.I.R. 1933 Bom. 135 : 144 I. C. 4 : 35 
Bom. L. R. 44, Bhngirathi Bai v. Dwarka Bai. 

9. (’38) 25 A. I. R. 1938 Mad. 914 : 179 I. C. 121 : 

I. T<. R. (1939) Mad. 242 : (1939) 1 M. L. J. 301, 
Sankaramurti v. Subbamma. 
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ing passage in the notes to S. 39, T. P. Act, by Sir 
Hari Singh Gour supports this view : 

“Property acquired by a valid testamentary dis- 
position is not governed by the rules of the Hindu 
law of inheritance, and when the power of making 
such disposition is unrestricted, it is difficult to 
conceive any consistent grounds on which the do- 
visee could be held bound by an obligation from 
which the testator had power to relieve him.” 

What is the origin, and nature of the liability of 
heirs? I concede that the matter, for a non-Hindu, 
is difficult. I do not admit that it is “startling,” 
I. L. R. (1989) Mad. 242. 9 It is said in the cases 
that there is a “moral” liability on (F) and that 
this moral liability “ripens” or “matures” into a 
legal liability of S when he succeeds as heir. First 
of all I take it that “moral liability” means merely 
a liability recognized and enforced by religion or 
b society, but not en forcible by the Courts. 

The point for enquiry is : how does the “moral” 
liability of (F) “ripen” into a “legal” liability of 
S.S.S.? For my part, I would avoid the phrase 
“ripens,” The process suggested is one of gradual 
and natural change. I prefer “transformed” (Guru- 
das Bannerjee): 11 All. 194 3 at p. 218. The ques- 
tion is, what transforms it, or is it really a liability 
of (F), transformed ; or is it a liability of S.S.S., 
newly arisen ? The phrasing of the cases seems to 
suggest a moral liability of (F), a moral liability of 
S.S.S., and then by a process either of addition, 
combination or reproduction the emergence of a 
legal liability. For me, this is either too mathe- 
matical, too chemical or too biological. I have exer- 
cised my mind such as it is, to try and discover the 
answer to this question, why, if there is only a 
c moral liability on (F), should there be a legal liabi- 
lity on S.S.S.? I confess the cases do not seem to 
help. As I understand the matter, if at all, the rea- 
son for any obligation at all being put upon the 
heirs, is as follows : It is the duty of Hindu heirs 
to provide for the bodily, and mental or spiritual 
needs of their immediate, and nearer ancestors; to 
relieve them from bodily and mental discomfort, 
to protect their souls from the consequences of sin, 
e. g., the leaving of outstanding debts, and the 
leaving of dependants unprovided for, to protect 
them from the importunities of those who have , 
been injured by neglect. 

The question still remains, why should it be a 
moral duty on the father, and a legal duty on the 
son, that is to say, a duty enforcible in the Courts ? 
First of all, I take it that under the indigenous 
Hindu system, the pure Hindu system, of which 
d I hear so much from Dr. Roy, there would be no 
rigid distinction between moral duty and legal 
duty, as there is in modern society. Bearing this in 
mind the explanation that occurs to me is as fol- 
lows : The father (F) can perform the duty. As 
long as he lives there is the expectation that he will. 
He can perform it to the very moment of his death. 
It is assumed that he will. If he dies without per- 
forming it, he has committed a sin ; he has left 
something undone which he should have done. 
Once he dies, the thing has happened ; it cannot be 
remedied by him. Is it for this reason that the 
Court is ready to compel those to relieve the father 
from the consequence? of sin whose status as heirs 
fits them, and whose possession of the property 
enables them, to do so ? Does not the Court say to 
the son, the sapinda, whoever he be, here is your 
duty under the Hindu system, here is the means of 
performing it, which you have got from y°° r 
father ; now go and put it right ? That is the only 
explanation that appeals to me of this change from 


moral to legal duty, or as I would rather put it, 
the accrual of a legal duty, after the moral duty 0 ■ 
has failed to be performed. 

If that view is at all near the mark, I can “con- 
ceive of grounds” upon which a will or gift to the 
heirs should not be deemed to eliminate (P) the 
“spiritual element”; of reasons for holding that a 
son or heir because he gets under a will or gift, is 
not relieved from the duty of relieving his father 
from the consequences of failing to perform his (the 
father’s) moral duties. I see, therefore, no reason to 
differ from the decision of Sir Ashutosh Mookerjee, 
taking it as a decision that a gift or devise to an 
heir, does not prevent the legal liability from aris- 
ing in the same manner as it arises in the case of 
intestate succession. I need go no further than that. 

There remains the question of gift or devise to 
strangers. Mr. Ghose and Mr. Chowdhury both 
contended that the two positions must be dealt with / 
upon the same footing. As indicated, I am not so 
sure. The matter of strangers is, however, much 
more difficult. This is what impressed the learned 
Judges in deciding the last Madras case. I also do 
concede that if strangers are to be affected the 
liability must be visualised as something which 
attaches to the property rather than to the person 
or capacity of the devisee or donee— something in 
the nature of charge or implied trust affecting 
transferees. The analogy of a Hindu widow at once 
occurs to one, and the question arises whether the 
moral right of the Hindu daughter-in-law should 
upon the death of the father be deemed to be of the 
same or of analogous quality to that of a Hindu 
widow at the same moment. In suoh case the prin- 
ciple, if not the actual provisions of S. 39, T. P. 

Act, would apply. It does seem to me that some 
such view was in the mind of Sir Ashutosh Moo- 9 
kherjee when deciding the case in A. I. R. 1924 
Cal 364.5 It is further to be noted that Sir Dinshaw 
Mulla treats these obligations for maintenance as 
“liabilities” dependant upon possession of property. 

It does not therefore seem to me so “startling,” or, 

I forget the actual word used by Mr. Ghose, so pre- 
posterous to conceive of a state of law whereby 
volunteers or persons taking with notice should be 
affected by the claim to maintenance of a Hindu 
daughter-in-law. On this question I am not called 
upon to express any final view. It is a matter which 
no doubt will receive the attention of those who are 
now in the process of codifying this branch of the 
Hindu law. 

My ruling is to the effect that the legal liability 
upon a Hindu heir for the maintenance of the 
daughter-in-law in a family governed by the Daya- h 
bhaga School exists whether the heir takes upon 
intestacy or by will or by gift. I decide the issue in 
favour of the plaintiff with costs. I suggest that the) 
matter of the quantum of maintenance should stand’ 
over with liberty to bring it on two days notice by 
letter. I certify that the case is fit for the employ- 
ment of two counsel. 

G.N./R.K. Suit decreed. 
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B. K. Mukherjea and Blank JJ. 

Prafulla Kumar Das Gupta — Decree- 
holder — Petitioner 


v. 

Kamini Kumar Ghakravarty — Judg- 
ment-debtor — Opposite Party. 

Civil Rule No. 138 of 1942, Decided on 2nd April 
1942, for setting aside order of Sub-Jndge, Second 
Court, Tipperab (Comilla), D/- 5th November 1941. 

(a) Bengal Money-Lenders Act (10 of 1940), 
S. 36 (5) — Whether assignment is bona fide is 
question of fact depending on circumstances 
of case. 


Whether an assignment transaction is bona fide 
b or not is a question of fact which has got to be de- 
cided on the circumstances of each individual case. 

[P 477 C 2] 

(b) Interpretation of statutes — Literal con- 
struction can be departed from if it leads to 
inconsistency or manifest injustice. 

A literal construction can be departed from if a 
strict and rigid adherence to it would frustrate the 
intention of the Legislature and lead to inconsis- 
tency or manifest injustice. [P 477 C 2] 

C. P. C. — 

(’40) Chitaley, Preamble N. 7 Pt. 2a. 

(’41) Mulla, Pago 2 Pt. (a). 

(c) Bengal Money-Lenders Act (10 of 1940), 

S. 28 — Post-Act assignee — Service or non- 
service of notice under S. 28 (1) — Effect In 

case of non-service damnified borrower can 

c claim indemnity from assignor. 


A post-Act assignee if ho is given a notice under 
S. 28 (1) acts with his eyes open and cannot claim 
any protection and if on the other hand he does not 
receive any notice the borrower who is damnified 
can claim idemnity from the assignor who omitted 
to give such notice. [P 477 c 2] 

(d) Bengal Money-Lenders Act (10 of 1940), 
Ss. 29 (2) and 28 — Object — S. 29 (2) contem- 
plates pre-Act loan and contains general pro- 
visions as to assignment of debts — Assignee of 
pre-Act debt would be saddled with same dis- 
abilities as lender — But Act contemplates 
exceptions — Post-Act assignment of pre-Act 
debt — S. 28 applies. 

The object of S. 29 (2) was apparently to make 
d the provisions of tho Act retrospective with regard 
to pre-Act loans and it might have been further in- 
tended that no lender should bo allowed to defeat 
theso provisions by making an assignment. There 
is no doubt that S. 29 (2) contemplates a pre-Act 
loan, but whether it contemplates a pre-Act assign- 
ment also is not very clear, though tho words used 
are very general. The utmost that can be said is 
that S. 29 (2) contains tho general provision relat- 
ing to assignment of debts and ordinarily an assignee 
of a debt contracted prior to tho Act will be saddled 
with the same disabilities as tho lender himself. 
l>ut though this is tho general provision, the Act 
certainly contemplates exceptions to it. Thus in the 
case of a post-Act assignment of a pre-Act debt the 
provisions of S. 28 would undoubtedly be attracted. 

[P 478 C 1] 

(e) Interpretation of statutes— It is not Court's 
business to find fault with Legislature — It has 

to see whether whole Act can be interpreted 
consistently. 


It is not the Court’s business to find fault with 
the Legislature. The Court has only to see whether 0 
the whole Act can be interpreted in a consistent 
wft y* [P 478 C 1] 

C. P. C. — 

(*40) Chitaley, Preamble N. 7 Pt. 9. 

(f) Bengal Money-Lenders Act (10 of 1940), 

Ss. 36 (5) and 29 (2) — - S. 36 (5) is not incon- 
sistent with S. 29 (2) — Pre-Act debt assigned 
after Act — S. 36 (5) applies even though case 
comes under S. 29 (2) — S. 36 (5) includes pre- 
Act assignment also. 

The provision of S. 36 (5) is in no way inconsist- 
ent with that of S. 29 (2). The former may be an 
exception engrafted upon the latter but it is by no 
means repugnant to the same. When a pre-Aot 
debt is assigned after the Aot, S. 36 (5) would be 
applicable even though such cases oome under / 
S. 29 (2). There is nothing unreasonable to hold 
that a pre-Act assignment is also included in S. 36 
(5). The post-Act assignee enjoys certain privileges 
under the Aot. He is entitled to a notice regarding 
the character of the debt and if he receives no 
notice, the Aot does not touoh him at ail. There is 
no justification to hold that the Legislature intended 
that the position of the pre-Act assignee should be 
worse, and therefore it would be quite consistent 
with reason to interpret S. 36 (5) in its plain gram- 
matical sense whioh would bring a pre-Aot assignee 
within the fold of its protection. Both the condi- 
tions necessary to attraot the operation of S. 36 (5) 
namely that the Court must be satisfied that the 
assignment was bona fide and that the assignee had 
not received the notice under S. 28(1) of the Aot can 
be satisfied in the case of a pre-Aot assignment : 
(’42) 29 A.I.R. 1942 Cal. 370 and 45 C. W. N. 1091 9 
(Judgment of Chief Justice), Approved ; 46 C.W.N. 
388 and (’41) 28 A. I. R. 1941 Cal. 681, Not foil. 

[P 477 C 2; P 478 C 1] 

(g) Bengal Money-Lenders Act (10 of 1940), 

S. 36 (5) and S. 36 (1) (d)— Object of S. 36 (5)— 
Assignee of debt after 1st January 1939 but 
before Act is protected under S. 36 (5) and is 
exempt from making refund under S. 36 (1) (d) 
proviso — S. 36 (5) applies even to cases to 
which S. 36 (1) (d) proviso applies. 

Tho objeot of S. 36 (5) was to protect a post-Act 
assignee who but for this sub-seotion would be bound 
to make a refund under S. 36 (1) (d) even if he did 
not receive any notice under S. 28 (1) : 45 C. W. N. 
1091, Approved. [P 473 C 2] 

An assignee to whom the debt was transferred 
after 1st January 1939 and before the passing of 
the Act is also protected by S. 36 (5) and would be 
exempted from making proportionate refund, which 
he otherwise would be bound to make, under the 
proviso to S. 36 (1) (d). The opening words of 

S. 36 (5) are “Nothing in this section;” and S. 36 

certainly includes its different clauses together with 
tho provisos attached to them. Hence S. 36 (5) 
applies to eases where the proviso to S. 36 (1) (d) 
applies : 15 C. W. N. 1091, Not approved. 

[P 478 C 2] 

Amarcndra Nath Bose, Uemendra Kumar Das 
for Prii/a Nath Dutta'and Satyendra Kishore 
Ci hose — for Petitioner. 

-tjif Kumar Dutta — for Opposite Party. 

ORDER. — This rule is directed against an order 
of tho Subordinate Judge, Second Court, Comilla, 
dated oth November 1941, made on an application 
presented by the defendant opposite party under 
S. 36, Bengal Money-Lenders Act. The opposite 
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a party borrowed a sum of Rs. 5437 from the Brah- 
manbaria Loan Co., on a promissory note dated 
25th October 1930, agreeing to pay interest at the 
rate of 12 per cent, per annum. The petitioner 
before us was a depositor in the aforesaid loan com- 
pany and had a deposit of Rs. 7000 to his credit 
with the latter. When this deposit matured, the 
loan company endorsed over to the petitioner the 
promissory note executed by the opposite party, in 
part payment of the deposit. The petitioner as 
assignee of the promissory note thereupon instituted 
a suit against the defendant opposite party and got 
a decree for a sum of Rs. 7390-9-0 together with 
costs on 10th May 1934. The decree was exeouted 
several times and a portion of the decretal dues was 
realised. The last execution case was started on 
26th September 1940, and during the pendency of 
the same the opposite party made the application 
o for reopening of the decree under S. 36, Bengal 
Money-Lenders Act. A preliminary point was raised 
as to whether the petitioner as an assignee of the 
debt prior to the passing of the Money-Lenders Aot 
was entitled to protection under S. 36 (5) of the Act. 
The trial Court answered this question in the nega- 
tive and by its order mentioned above held that the 
decree was liable to be reopened. It is the propriety 
of this decision that has been challenged in this 
rule. 

Mr. Bose who appears for the petitioner has con- 
tended before us that the operation of S. 36 (5), 
Bengal Money-Lenders Act, is not confined to post- 
Act assignees merely and that a pre-Act assignee 
also comes within its protective provision. This 
. identical point came up for consideration in several 
recent cases before this Court but unfortunately the 
c decisions have not been at all uniform. The first 
pronouncement on the subject was made by EdgleyJ. 
in 45 C. W. N. 863 1 2 and it was held by the learned 
Judge that the Bengal Money-Lenders Act imposed 
the same disabilities upon an assignee of the debt, 
to whom the assignment was made prior to the Act, 
as upon the lender himself and such assignment 
was not protected by S. 36 (5) of the Act. The deci- 
sion of Edgley J. was set aside on appeal by his 
Lordship the Chief Justice sitting with Nasim Ali J., 
vide 45 C. W. N. 1091,2 but though they concurred 
in setting aside the judgment of Edgley J., they 
expressed divergent views so far as the present 
question is concerned. The learned Chief Justice 
was of opinion — though he expressly said that it was 
not necessary to decide the point for purposes of 
that case — that S. 36 (5), Bengal Money-Lenders 
, Act covers a pre-Act assignee whereas Nasim Ali, J. 
a agreed with Edgley J. in holding that the sub-sec- 
tion was confined to a post-Act assignee. The same 
divergence of opinion is noticeable in two recent 
cases which have since been reported. In 46C.W.N. 
368, 3 Sen J. took the view that S. 36 (5) was appli- 
cable to assignments made before the Act whereas a 
contrary decision was given by Roxburgh J. in 
46 C. W. N. 388. 4 * 

It is not disputed that if the words of S. 36 (5), 
Bengal Money-Lenders Act are given their plain and 
literal meaning, there is nothing in them which 
would exclude from their scope a pre-Act assignee. 

1. (’41) 28 A.I.R. 1941 Cal. 681 : 198 I. C. 71 : 45 
C. W. N. 863, Manmatha v. Renula. 

2. (’41) 45 C. W. N. 1091, Manmatha v. Renula. 

3 . (’42) 29 A.I.R. 1942 Cal. 370 : 46 C. W. N. 368, 
Bhupendra Nath Dutt v. Debendra Nath. 

4 . (’41) 46 C. W. N. 388, Krishnadhan v. Nalini 

‘ Chandra. 


To attract the operation of this sub-section, two 
conditions have to be fulfilled. The Court is to be 6 
satisfied first that the assignment was bona fide and 
(2) that the assignee had not received the notice 
referred to in cl. (a) of sub-s. (1) of S. 28 of the Act. 
Both these conditions can certainly be satisfied in a 
case of a pre-Act transfer. Whether the transaction 
is bona fide or not is a question of fact which has 
got to be decided on the circumstances of each in- 
dividual case and in the case of a pre-Act trans- 
feree the second condition must necessarily be 
fulfilled as the question of notice under S. 28 (1) (a) 
would not arise, the section itself being not in 
existence at that time. But it may be argued that 
the intention of the Legislature was that S. 36 (5) 
would be applicable only in those cases where the 
notice contemplated in S. 28(1) (a) could be given and 
consequently a pre-Act transfer is wholly outside 
the scope of the sub-section. A literal construction / 
can indeed be departed from if a strict and rigid 
adherence to it would frustrate the intention of the 
Legislature and lead to inconsistency or manifest 
injustice. It is necessary, therefore, to consider 
whether the scheme of the enactment or the con- 
text in which these words are used, or the conse- 
quences to which the literal interpretation would 
lead, point to the conclusion that that interpreta- 
tion does not express the real intention of the 
Legislature. 

The main scheme of the Act is undoubtedly to 
make better provision for the control of money- 
lenders and for the regulation and control of money- 
lending. To find out how far the rights of an 
assignee of a loan are regulated by the provisions of 
the Act we will have to advert to Ch. 5 of the Act 
which purports to deal with assignments. That 
chapter comprises two sections, namely, Ss. 28 and 9 
29. Section 28 deals with post-Act assignments and 
is almost a reproduction of S. 16, English Money- 
Lenders Act of 1927. Sub-section (1) of this section 
provides that when a debt in respect of a loan ad- 
vanced by the lender whether before or after the 
commencement of the Act is assigned to any person 
the assignor shall before the assignment is made,’ 
give to the assignee a notice in writing, that the 
debt, interest thereon, agreement or security is 
affected by the provisions of the Act. He has also 
to give certain informations which are prescribed 
in cl. (b) of the sub-section. Failure to comply with 
these provisions constitutes a punishable misde- 
meanour under sub-s. (2) which further provides 
that any person who acts in contravention of these 
provisions shall be liable to idemnify any person 
who is prejudiced by such contravention. The posi- h 
tion, therefore, is that a post-Act assignee if he is 
given a notice under S. 28 (1) acts with his eyes 
open and cannot claim any protection and if, on the 
other hand, he does not receive any notice the bor- 
rower who is damnified can claim indemnity from 
the assignor who omitted to give such notice We 
now come to S. 29 which consists of three parts. 

The third part is immaterial for our present pur- 
poses. The first part deals with assignment of debt 
due to a lender in respect of loans after the com- 
mencement of the Act, and ex hypothesi the assign 
ment must also be after the Act. In such cases the 
provisions of the Act are made applicable to the as- 
signee of a debt subject to the exception in case of a 
bona fide assignee or holder for value without any 
notice of any defect due to the operation of the Act 
Here again, there is reiteration of the indemnity 
clause and the borrower can claim indemnity from 
the lender for any loss that he suffers because of the 
omission on the part of the assignor to make the 
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a assignee acquainted with the true position of the 
debt. Part (2) of the section lays down that: 

the provisions of this Act shall apply and be deem* 
ed always to have applied and shall continue to 
apply as respects any debt due to a lender or money- 
lender in respect of loans advanced by him before 
the commencement of this Act, notwithstanding 
that the debt may have been assigned to any as- 
signee; and except where the context otherwise’ re- 
quires, references in this Act to a lender or money- 
lender shall accordingly be construed as including 
any such assignee as aforesaid.” 

It may be mentioned here that whereas S. 29 (1) 
corresponds to S.17, English Money-Lenders Act of 
1927, there is no provision in the English Act cor- 
responding to S. 29 (2). The object of the Legisla- 
ture was apparently to make the provisions of the 
Act retrospective with regard to pre-Act loans and it 
might have been further intended that no lender 
should be allowed to defeat these provisions by 
making an assignment. There is no doubt that this 
sub-section contemplates a pre-Act loan, but whe- 
ther it contemplates a pre-Act assignment also is 
not very clear, though the words used are very gene- 
ral. The utmost that can be said is that S. 29 (2) 
contains the general provision relating to assign- 
ment of debts and ordinarily an assignee of a debt 
contracted prior to the Act will be saddled with the 
same disabilities as the lender himself. But though 
this is the general provision, tho Act certainly con- 
templates exceptions to it. Thus in tho case of a 
post-Act assignment of a pre-Act debt, the provi- 
sions of S. 28 would undoubtedly be attracted. 

As was pointed out by the learned Chief Justice 
in -15 C. W. N. 1091,- tho Bengal Money-Lenders 
Act though conceived on a plan was altered a good 
deal in its passage through the Legislature. It may 
be that in course of its passage certain defects were 
noticed which were originally left unprovided for 
and they were sought to be removed by making ad- 
ditional provisions in other parts of tho Act which 
(look like so many patch works. But it is not our 
business to find fault with tho Legislature. We are 
only to see whether tho whole Act could bo inter- 
preted in a consistent way. Wo think that tho 
Provision of S. 36 (3) of the Act is in no way incon- 
sistent with that of S. 29 (2). Tho former may bo 
l an exception engrafted upon tho latter but it is by 
no means repugnant to tho same. When a pre-Act 
,debt is assigned after the Act, it is not disputed that 
(b. 36 (5) would be applicable, oven though such 
cases come under subs. (2) of S. 29. There is no- 
d thing unreasonable if wo hold that a pre-Act assign- 
ment is also included in S. 36 (5). Tho post-Act 
assignee enjoys certain privileges under tho Act He 
[is entitled to a notice regarding tho character of tho 
debt and if ho recoives no notice, tho Act does not 
touch him at all. There is no justification to hold 
,that the Legislature intended that tho position of 
tho pre-Act assignee should bo worse, and in theso 
circumstances it would bo quite consistent with 
reason to interpret S. 36 (5) in its plain grammatical 
senso which would bring a pre-Act assignee within 
tho fold of its protection. 

Some doubt is sought to bo thrown on this point 
by reason of the proviso to S. 36 (1) (d), Money- 
Lenders Act. Under S. 36 (1) (d), if anything has 
been paid or allowed in account on or after 1st 
January 1939, in excess of tho limits laid down in 
S. 30, sub ts. (1) and (2), tho lender may bedirected 
to refund that amount. The proviso attached to it 
lays down that in case of assignment of such loan 
the assignee or assignees may bo directed only to 
mako pro rata payment together with the lender in 
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such manner as the Court considers proper. The 
proviso may certainly inolude the ease of an assign- 6 
ment made between 1st January 1939, and the date 
of the commencement of the Aot, and it is said that 
the adjustment between the assignor and the as- 
signee which the proviso contemplates would be 
meaningless if a pre-Aot assignee is protected by 
S. 36 (5). We are not much impressed by this argu- 
ment. It was pointed out by Nasim Ali J. in his 
judgment referred to above: vide 45 C. W. N. 
109 1 2 that the object of S. 36 (5), Bengal Money 1 
Lenders Act was to protect a post-Act assignee who 
but for this sub-section would be bound to make a 
refund under S. (36) (1) (d) even if he did not receive 
any notice under S. 28 (1). It would not be unrea- 
sonable, in our opinion, to hold that an assignee to 
whom the debt was transferred after 1st January 
1939, and before tho passing of the Act would also 
be protected by S. 36 (5) and would be exempted 
from making proportionate refund, which he other- 
wise would be bound to make, under the proviso to 
S. 36 (1) (d). It is common knowledge that legislation 

on these lines was long expeoted before the Money- 
Lenders Aot was aotually passed and a question of 
bona tides would certainly arise in case of transac- 
tions after 1st January 1939, even though they 
were prior to the Aot. We do not agree with the 
Chief Justice that S. 36 (5) would not be applicable 
to cases where the proviso to S. 36 (1) (d) applies. 
The opening words of S. 36 (5) are ‘‘Nothing in this 
seotion;” and S. 36 certainly inoludes its different 
clauses together with the provisos attaohed to them. 

Our conclusion, therefore, is that there are no 
sufficient reasons to depart from a literal construc- 
tion of the words used in S. 36 (5), Money-Lenders 
Aot and we are not justified in putting a narrow g 
interpretation upon the sub-section upon a specula- 
tive view of the possible intentions of the Legislature. 
As there is no pronouncement of a Division Benoh 
on this point as yet, it is not necessary for us to 
refer the mattor for decision by a Full Benoh. The 
result, therefore, is that this rule is made absolute, 
and tho order of the Court below is set aside. As it 
is not disputed that the petitioner is a bona fide 
assignee, we hold that he is protected under S.36(5), 
Bengal Money-Lenders Act aud that the decree oan- 
not bo reopened. The petitioner is entitled to his 
costs of this rule. We assess the hearing-fee at two 
gold mohurs. 

G.N./It. K. Rule tncule absolute. 


A. I. R. (29) 1942 Calcutta 478 

B. K. MUKUERJEA AND BLANK JJ. 

Atul Chandra Chakravarti and others 
— Judy ment^ debtors — Appellants 

v. 

Upendra Narayan Mukhopadhyaya — 

Decree-holder — Respondent . 

Appeal No. 93 of 1941, Decided on 23rd April 
1942, from original order of Sub- Judge, Second 
Court, Midnapore, D /- 7th March 1941. 

(a) Bengal Tenancy Act (3 of 1S85 as amen- 
ded by Act IS of 1940), S. 168A (l) (a) proviso 
— Words ‘‘term of tenancy” mean “tenure or 
holding” and are not limited to tenancy for 
particular period — Modes of extinction of ten- 
ancy within S. 168A (1) (a) proviso indicated. 

The words “term of tho tenancy” in S. 163. V (1) 
(n) proviso mean tho same thing as “tenure or hold- 
ing ’ which occur just before them and are not 
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a limited to a tenancy for a particular period only. 
The proviso contemplates the extinction of the ten- 
ancy by some method which the law considers valid 
and the fact that “surrender” is excluded definitely 
shows that efflux of the period is not the only mode 
of extinction under S. 168A (1) (a) proviso. The 
proviso contemplates that the tenancy must termi- 
nate or cease to exist, and it is not enough that it 
has merely changed hands and passed on to some 
person other than the judgment-debtor. Hence 
‘merger’ of the tenancy in the superior interest of 
the landlord may be one of the methods by which a 
tenancy can expire within the meaning of S. 168 A 
(1) (a) proviso. [P 479 c 2] 

(b) Bengal Tenancy Act (8 of 1885 as amen- 
ded by Act 18 of 1940), S. 168A (1) (a) proviso 
— Proviso contemplates case where defaulting 
tenure did not exist at initial stage when 
decree was first sought to be executed— Tenure 
sold in execution of decree — Proviso does not 
apply to subsequent execution for balance. 

The proviso to S. 168A^1) (a) contemplates a case 
where the defaulting tenure did not exist at the 
initial stage when the decree was first sought to be 
exeouted. It does not apply where the tenure was sold 
in execution of the very decree, for the balance due 
under which the subsequent execution case was 
started. The words “before an application is made 
for execution of such a decree” in the proviso refer 
to the first or initial application for execution and 
not to the subsequent proceeding which is started by 
the landlord alter the defaulting tenure is purchas- 
ed by him in execution of the same decree. 

[P 479 C 2, P 480 C 1] 

(c) Bengal Tenancy Act (8 of 1885 as amen- 
c ded by Act 18 of 1940), S. 168A (2) — S. 168A 

applies to pending proceedings — Landlord 
putting defaulting tenure <0 sale before S. 168A 
and attaching other property — Property not 
sold when S. 168A came into force — Case falls 
under S. 168A (2). 

No doubt the rights of the litigants are to be 
governed by the law as it existed at the date when 
the suit or proceeding was commenced unless the 
Legislature alters the rights of parties in express 
terms. The language of S. 168A (2) is, however, 
perfectly clear and goes to show that pending pro- 
ceedings are not outside the scope of S. 168A. 

[P 480 C 1] 

Section 168A (2) is wide enough to include a case 
where the landlord having put up to sale the de- 
faulting tenure before the section is introduced pro- 
<2 ceeds against other properties of the judgment-debtor 
which are attached but not sold when the section 
comes into force, and the expression “shall not be 
executed” occurring in S. 168A (2) imposes limita- 
tions upon all proceedings in execution commenced 
or continued after the new section comes into force. 
When the landlord is himself the purchaser there 
is not much difference as to whether the defaulting 
tenure was sold under the old Act or the new. But 
a case of hardship may arise when the purchaser is 
a stranger. In such a case the landlord would lose 
the benefit of S. 168 (1) (b) and at the same time 
would be incapable of proceeding against other pro- 
perties of the judgment-debtor. [P 480 C 1] 

Amarendra N. Bose, Satkaripati Roy and Bire- 
swflr Chatter ji — for Appellants. 

Eiralal Chakravarty and Hemanta Kr. Bose — 

for Respondent. 

JUDGMENT. — This is an appeal on behalf of 
the judgment- debtors and it is directed against an 
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order made by the Subordinate Judge, Second 
Court, Midnapore, dated 7th March 1941, rejecting 
an application of the appellants under S. 168A 
cl. (2), Ben. Ten. Act. The material facts are not 
disputed and may be shortly stated as follows : The 
respondent decree-holder obtained a rent decree 
against the appellants for a sum of Rs. 12,626 odd 
annas on 4th January 1932. It was put into execu- 
tion in Execution Case No. 5 of 1932 and the tenure 
in arrears was put up to sale and purchased by the 
decree-holder on 23rd August 1932. The sale of the 
tenure wiped off only a portion of the decretal 
amount and the decree-holder had to take out suc- 
cessive executions after that for realisation of the 
balance. In Execution Case No. 16 of 1937, several 
other immovable properties belonging to the judg 
ment- debtors were attached and sold and as that 
even did not satisfy the entire decree the present 
application for execution was started on 17th Nov- f 
ember 1939. In course of the present execution 
proceedings, the residential house of the judgment- 
debtors was attached but before the sale took place 
the new S. 168A, Ben. Ten. Act, came into force 
and the judgment-debtors made an application 
under sub-s. (2) of that section for release of the 
property attached on payment of costs. This appli- 
cation was rejected by the trial Court on the ground 

q i CaSe came under the Proviso to 
o. 168A (1) (a), Ben. Ten. Act, and was consequently 

exempted from the operation of the main provision 

It is the propriety of this decision that has been 

challenged on behalf of the appellants in this appeal. 

The view taken by the Court below was that as 
soon as the landlord purchased the defaulting tenure 
on 23rd August 1932 the tenure itself ceased °to exist 
being merged in the superior interest of the land- 
lord, and as the tenancy expired before the present g ' 
execution proceedings were commenced, by some 
means, other than surrender by the tenant, the 
proviso to S. 168A (1) (a) was attracted. Mr. Boee 
who appears in support of the appeal has contended 
before us that the proviso has no application except 
where the tenancy is for a definite period and comes 
to an end by efflux of time. We do not think that 
we can accept this contention as sound. The words 
“term of the tenancy” as used in the proviso are no 
doubt not very happy but in our opinion they mean 
the same thing as “tenure or holding” which occur 
just before them, and there is no justification for 

% ... . — in a restricted sense and 

limiting them to a tenancy for a particular period 
only. The proviso contemplates the extinction of the 
tenancy by some method which the law considers 
valid and the fact that “surrender” is excluded 
definitely shows that efflux of the period is not the 
only mode of extinction which the Legislature con- 
templates. What the Legislature contemplates is 
that the tenancy must terminate or cease to exist, 
and it is not enough that it has merely changed 
hands and passed on to some person other than the 
judgment-debtor. In this view we have no doubt 
that “merger” may be one of the methods by which 
a tenancy can expire within the meaning of the 
proviso to S. 168A (1) (a), Ben. Ten. Act. But though 
we do not agree with Mr. Bose on this point we 
think that for-another reason the present case does 
not come within the exception embodied in the 
proviso to cl. (a) of the sub-section. In our opinion 
the proviso contemplates a case where the defaulting 
tenure did not exist at the initial stage when the 
decree was first sought to be executed. It does not 
apply where the tenure was sold in execution of the 
very decree, for the balance due under which the 
subsequent execution case was started. 
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a It is conceded by Mr. Chakravarty that if the 
tenure had been purchased by a stranger in the exe- 
cution case of 1932 the landlord would have been 
incapable of proceeding against any other property 
of the judgment-debtor inasmuch as the defaulting 
tenure could not in that event be deemed to have 
ceased to exist. It would be extremely unfair and. 
anomalous if the landlord, if he himself purchased 
the defaulting tenure in the first execution proceed- 
ing, could be allowed to proceed subsequently against 
other properties of the judgment-debtors although 
he would have no such right if the purchaser was 
'some other person. In our opinion, the words “before 
an application is made for execution of such a decree’* 
as used in the proviso refer to the first or initial ap- 
plication for execution and not to the subsequent 
proceeding which is started by the landlord after 
the defaulting tenure is purchased by him in execu- 
b tion of the same decree. Mr. Chakravarti argues 
that this would be a perfectly sound proposition if 
the tenure itself was sold after the new S. 168A 
came into force but if it is extended to a oase where 
the tenure was sold under the old law it would 
amount to giving retrospective operation to the sec- 
tion. It is true that the rights of the litigants are to 
be governed by the law as it existed at the date when 
the suit or proceeding was commenced unless the 
Legislature alters the rights of parties in express 
terms. The language of sub-s. (2) of S. 168A is how- 
ever perfectly clear and goes to show that pending 
proceedings are not outside the scope of the section. 
If the sale of any property other than the defaulting 
tenure was completed before the section came into 
force the sale would certainly stand but if the pro- 
perty was attached and not sold, the judgment-debtor 
c is given the right to apply for release of the property 
on payment of costs. The words of the sub-section 
are wide enough to include a case where the land- 
lord having put up to sale the defaulting tenure 
before the section is introduced proceeds against 
other properties of the judgment-debtor which are 
attached but not sold when the section comes into 
force. Such cases would, in our opinion, bo governed 
by sub-s. (1), cl. (a) and the expression “shall not be 
executed ’ occurring in that clause would impose 
limitations upon all proceedings in execution com- 
menced or continued after the new section comes 
into force. 


When the landlord is himself the purchaser there 
is not much difference as to whether the defaulting 
tenure was sold under the old Act or the now Even 
in a case of sale after the now Act the provision of 
, cl. (b) of suh-s. (I) would mean no real benofit to the 
landlord and he would have to tako the tenancy in 
full satisfaction of his dues though the sale proceeds 
h‘ 1I fur short of the deoretal amount. A case of 
hardship may indeed ariso when the purchaser is a 
stranger. In such a case the landlord would lose the 
benefit of cl. (b) of sub-s. (1) and at the same time 
would ho incapable of proceeding against other pro- 
perties of the judgment-debtor. This may, however 
»o a matter for the Legislature to consider. Wo on 
our part will not ho justified on thisground alone in 
departing from the plain and literal interpretation 
ot the words used in the section. The result is that 
we hold that the properties of the judgment-debtors 
win on are under attachment should ho released 
under S. 1GSA (2), Ben. Ten. Aot. The appeal is 
accordingly allowed and the order of the lower Court 

13 set aside. We mako no order as to costs in this 
appeal. 

O.N./R.K. Appeal allowed. 
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Derbyshire C. J. and Sen J. 

Nirendra Nath Banerjee — 

J udgment -debtor — Petitioner 
v. 

Birendra Nath Chatterjee — 

Decree-holder — Opposite Party . 

Civil Rule No. 57 of 1942, Decided on 26th May 
1942, issued in application for setting aside order 
of Sub- Judge, Seoond Court, Howrah. 

* Civil P. C. (1908), O. 21, R. 92, S. 115 and 
O. 43, R. 1 (j)— Application under O. 21, R. 90 
not disposed of — Order confirming sale is in- 
valid — Court acts with material irregularity in 
confirming sale— Revision lies— Order confirm- 
ing sale does not fall under O. 43, R. 1 (j). 

Where an application has been made under 0.21, 
R. 90 the Court cannot confirm the sale withont 
disallowing that application. In confirming the sale 
without disposing of the application under O. 21, 
R. 90 the Court aots with material irregularity in 
the exeroise of its jurisdiction and hence the order 
confirming the sale is open to revision under S. 115. 

[P 481 C 1] 

The order confirming the sale without in anyway 
dealing with the application under O. 21, R. 90 does 
not come within the purview of O. 43, R. 1 (j) 
under which it is the refusal to set aside the sale 
that is made appealable and not a mere order con- 
firming the sale : (*26) 13 A. I. R. 1926 Cal. 773: 
(’29) 16 A. I. R. 1929 Cal. 407 and (’31) 18 A. I. R. 
1931 P. C. 33, Disting. [p 481 C 1] 

C. P. C. — 

(’40) Chitley, S. 115, Note 24; O. 21, R. 90 Note 2 
Pts. 1, 16; Note 13; Note 16 Pt. 1; O. 43, R. 1 
Note 5, Pt. 1. 

(’ll) Mulla, Page 423 Note “What is illegality or 
material irregularity”; Page 897 Notes "Ap- 
peal”, “Revision." r 

Radhika Gharan Chatterjee and Sushil Kumar 
Biswas — for Petitioner. 

Ban jit Kumar Banerjee — for Opposite Party. 

SEN J. — 1 he petitioner and another person 
were judgment-debtors. The deoree passed against 
them was put into execution and some property was 
sold. The other judgment-debtor put in au applica- 
tion for setting aside the sale and also an applica- 
te 0 for relief under the Bengal Money-Lenders Aot. 
lhcse matters were the subjeot-matters of Miscel- 
laneous Case No. 19 and Miscellaneous Case No. 42 
of 1941 boforo the learned second Subordinate Judge 
at Howrah. Hie petitioner also filed an application 
under O. 21, R. 90, Civil P. C., praying that the sale 
be sot aside on the usual grounds. The applications 
of the other judgment-debtors wore withdrawn aud 
thereupon the Subordinate Judge passed an order 
confirming tho sale and dismissing the execution 
caso on full satisfaction without dealing with the 
petitioner’s application under 0.21, R.90. The peti- 
tioner moved the Subordinate Judge and asked that 
his application may be dealt with and that the 
order confirming the same may be sot aside. The 
learned Subordinate Judge refused the application 
and the petitioner has moved this Court in its revi- 
sional jurisdiction for relief. 

The petitioner points out that tho Court below 
acted with material irregularity iu the exercise of 
its jurisdiction by confirming the sale without 
disposing of his application under O. 21, R. 90. He 
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refers us to the provisions of O. 21, B. 92 which 
says this : 

‘‘Where no application is made under R. 89, 

■“•j 39 ' ° r ,P* 91 » or where such application is made 
and disallowed, the Court shall make an order con- 
firming the sale, and thereupon the sale shall 
become absolute.’* 

He points out, and in our opinion he points out 
rightly, that where there is an application made 
• under O. 21, R. 90 the Court cannot confirm the 
■ sale without disallowing that application. In the 
present case, the Court has confirmed the sale with- 
out in any way disposing of that application. There 
can be no doubt that the Court has acted with 
material irregularity in the exercise of its jurisdic- 
tion and indeed the learned advocate on behalf of 
the opposite party does not seriously oontest this. 
He says, however, that no application under S. 115 
‘3 Civil P. C., lies to this Court inasmuch as the order 
of the learned Subordinate Judge confirming the 
sale is one passed under O. 21, R. 92, Civil P. C., 
and is appealable. He refers us to the provisions of 

O. 43, R. 1 (j) and argues that as the order is ap- 
pealable this Court cannot deal with it in its revi- 
sional jurisdiction. Now, O. 43, R. 1 (j) says this : 
“An appeal shall lie from an order under R. 72 or 
R. 92 of O. 21 setting aside or refusing to set aside 
a sale.” In the present case the Court has not re- 
fused to set aside the sale. It has merely confirmed 
the sale without in any way dealing with the appli- 
cation to have the sale set aside. Indeed, the Court 
when it passed the order confirming the sale was 
oblivious of the fact that there was such an applica- 
tion pending. Refusal is something positive; it is 
not a mere abstention. The refusal by a Court to 
' <* do a thing presupposes that the Court has taken 
cognizance of a prayer made to it to do that thiDg. 
Here there was no auch refusal but a mere confir- 
mation. It is the refusal to set aside the sale that 
is made appealable and not a mere order confirming 
. the sale. The order passed in this case is therefore 
not one which falls within the purview of O. 43 

J R. i (j). 

We have been referred by the learned advocate 
for the opposite party to a number of cases amongst 
which are 56 Cal. 969, 1 30 C. W. N. 570 2 and 
35 C.W.N. 381. 8 All we have to say regarding these 

• cases is that they dealt with facts which are entirely 

• different from those of the present one and there is 
nothing laid down in these cases which would com- 
pel us to hold that the present order is one with 
which this Court cannot deal in the exercise of its 
revisional jurisdiction. We are therefore of opinion 

'd that this rule must be made absolute. The order 
confirming the sale is set aside and the learned 
Subordinate Judge is directed to deal with the 
application of the petitioner under O. 21, R. 90 in 
accordance with law. The costs of this rule shall 
abide the result of the application under O. 21, 

R. 90— the hearing-fee in this Court being assessed 
at two gold mohurs. Let the counter affidavit filed 
in Court at the hearing be kept on the record. 
DERBYSHIRE C. J. — I agree. 

G.N./R.K. Rule made absolute. 

1. (’29) 16 A.I.R. 1929 Cal. 407 : 119 I. C. 374 : 56 
Cal. 969 ; 33 C. W. N. 392, Ansarali v. Bhim 

Sankar Dutta Tewari. 1 

2. (’26) 13 A.I.R. 1926 Cal. 773 : 96 I. C. 705 : 53 > 

Cal. 679 : 30 C. W. N. 570, Basaratulla Mean v. 1 

Reazuddin Mean. ' 

3. (’31) 18 A.I.R. 1931 P. C. 33 : 130 I.C. 686 : 27 

N.L.R. 95 : 58 I. A. 50 : 35 C. W. N. 381 (P. C.), 1 

.Nanhelal v. Umrao Singh. 
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Biswas and Roxburgh JJ. 

Bibhuti Bhusan Das — Petitioner 

v. 

Shebait of Sri Sri Badha Ballav Ji u 
Thakur Maharajadhiraj Sir Bejoy 
Chand Mahatap of Burdwan 

0 . .. t > ^ Opposite Party. 

Civil Revn Petn No. 1061 of 1941, Decided on 
19th August 1941, for setting aside order of Sub- 
Judge, Birbhum(Suri), D/- 17th and 18th July 1941. 

(a) Bengal Tenancy Act (8 of 1885), S. 163 — 
judgment-debtor can move High Court in revi- 
sion if procedure conducting sale is illegal — . 
That he is not substantially concerned in matter 
may be reason for refusing interference in revi- / 

A judgment-debtor who is a party to the execu- 
tion proceedings is entitled to see that they are con- 
ducted correctly according. to law and the Court 
conducting the sale should certainly hear and decide 
any objections the judgment-debtor may make as to 
the procedure being adopted. It follows that prima 
faoie the judgment-debtor may move the High Court 
in revision to interfere if the procedure is illegal In 
view of the discretionary nature of the power ci’ven 

n S. 115, Civil P. C„ the High Court might^en 

take mto consideration the fact that a person not 
substantially concerned as to the particular point 
was moving it, and might make that a reason for 
refusing to interfere. [p 432 C 1 21 

C. P. C. — ’ J 

(’40) Chitaley, S. 115, Notes 2 and 3. 0 

(’41) Mulla, Page 408. N. “Exercise of revisional 
jurisdiction is discretionary.” 


*^ ngal Tenancy Act (8 of 1885), Ss. 163 
165 — Tenure put up to sale subject to encum- 
brance — Sale adjourned as sufficient price not 
fetched and proclamation for sale with power 
to avoid encumbrances ordered — Proceedings 
stayed by order under S. 34, Bengal Agricultural 
Debtors Act — Stay order vacated and issue of 
fresh proclamation fixing 21st day from such 
date for auction and sale with power to avoid 
encumbrances ordered— Procedure held correct. 

A tenure was put up in auction for sale subject 
to encumbrances. As it failed to fetch a price suffi- 
cient to liquidate the amount of the decree and 
costs, the sale was adjourned at the instance of the / 
decree- holder and fresh proclamation was ordered 1 
for auction and sale with power to avoid all encum- 
brances. In the mean time, the judgment-debtor had 
approached a Debt Settlement Board and notice was 
issued under S. 34, Bengal Agricultural Debtors Act, 
staying further proceedings. Accordingly the sale 
was not held. The order of stay was vacated subse- 
quently and the Court then ordered issue of a fresh 
proclamation fixing the 21st day from such date for 
auction and sale of the tenure again with power to 
avoid all encumbrances. It was contended that the 
legal procedure for the Court to follow would be to 
go back and begin afresh with a proclamation for 
sale of the tenure subject to encumbrances and that 
then only, if on such new sale taking place the bids 
are inadequate to liquidate the amount of the decree 
and costs, could the property be put up for sale with 
power to avoid encumbrances: 

.. that i°' 2 \- R * 69 t Civil C., applied and 
that the proclamation to be issued was a fresh one 
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f a of the kind leading to the part of the sale which 
was being adjourned, namely a proclamation under 
S. 165 (1), Ben. Ten. Act, for sale with power to 
annul enoumbrances. The words “under R. 67” in 
R. 69 are to be interpreted to mean R. 67 as varied 
by S. 165 (1), Ben. Ten. Act, read with S. 168 (3). 
So the proclamation must be for a sale with power 
to annul encumbrances and fixed for a date “not 
less than fifteen or more than thirty days from the 
date of the postponement,” which date of postpone- 
ment must be the date on which fresh proclamation 
was ordered. Therefore the procedure was proper. 

[P 483 C 1] 

Bankim Chandra Mukherji and HariPrasanna 
Mukherji — for Petitioner. 

Atul Chandra Oupta and Purusottam Chatter ji 
— for Opposite Party. 

b ROXBURGH J — This rule has been issued at 
the instance of the judgment-debtor in connexion 
with a proceeding in execution of a rent decree 
relating to a tenure. On 28th May 1941, the tenure 
was put up in auction for sale subject to encum- 
brances ; as it failed to fetoh a price sufficient to 
liquidate the amount of the decree and costs, the 
sale was adjourned at the instance of the decree- 
holder, in accordance with the procedure laid down 
in S. 165 (1), Bengal Tenancy Act, and fresh pro- 
clamation was ordered fixing 17th June following 
for auction and sale with power to avoid all enoum- 
brances. In the meantime the judgment- debtor had 
approached a debt settlement board and a notice 
was issued under S. 34, Bengal Agricultural Debtors 
Act, (7 of 1936) staying further proceedings. Accord- 
ingly the sale was not held. The order of stay was 
c vacated subsequently and the Court, on 18th July, 
then ordered issue of a fresh proclamation fixing 
8th August for auction and sale of the tenure ngain 
with power to avoid all encumbrances. It is this 
order which the judgment-debtor wishes to challenge 
in these proceedings; it is contended that the legal 
procedure for the Court to follow now would be to 
go back and begin afresh with a proclamation under 
S. 163 (2), Bengal Tenancy Act, for sale of the 
tenure subject to encumbrances, and that then only, 
if on such new sale taking place the bids are inade- 
quate to liquidate the amount of tho decree and 
costs, can the proporty be put up for sale with power 
to avoid encumbrances. The point for decision in- 
volves an interpretation of the terms of the Bengal 
Tenancy Act in Ss. 163 and 165 read with the pro- 
visions of the Civil Procedure Code, and in particular 
Rr. 67, 68 and 69 of O. 21 in relation to the con- 
d duct of sales. In our opinion the procedure followed 
by the lower Court is correct. 

Before considering this, we may briefly deal with 
two objections raised by Mr. Gupta for the decree- 
holder. His first objection is that the judgment- 
debtor should not be heard at all in this matter 
that the question really arises between the decree- 
holder, the encumbrancers and whoever may bo the 
purchaser, and that a present decision will not bind 
them. Wo think that a judgment-debtor who is a 
party to the execution proceedings is entitled to see 
that they are conducted correctly according to law. 
Tho decree- holder is purporting to follow the proce- 
dure laid down in Ch. 14, Bengal Tenancy Act, and 
the Court conducting the sale should certainly hear 
and decide any objections the judgment-debtor may 
make as to the procedure being adopted. It follows 
that prima facie tho judgment-debtor may move 
this Court in revision to interfere if tho procedure 
is illegal. In view of the discretionary nature of the 
Power given in S. 115 of the Code the Court might 


well take into consideration the fact that a person w 
not substantially concerned as to the particular 9 
point was moving it, and might make that a reason 
for refusing to interfere. As we hold that the proce- 
dure followed by the lower Court is correct, it is a 
purely academio question whether, if we were to 
hold otherwise, we should consider it a fit case or 
not for interference at the instance of the judgment- 
debtor. The next objection taken by Mr. Gupta is 
that as there was a statutory stay of proceedings by 
operation of S. 34, Bengal Agricultural Debtors Aot, 
and as that Act does not itself provide for what is 
to be done when the stay is removed, and as, fur- 
ther, the Court’s proceedings must be allowed to 
continue, it is for the Court by its inherent powers 
to make suitable provision for this, and thatcorreot 
provision has been made. But even accepting this 
as a general proposition the position here is that the 
law has made provision for what is to be done in / 
regard to adjournment of sales, and what has hap- 
pened in this case is that there has been an adjourn- 
ment forced on the Court by operation of law. This 
dispute then is merely as to what -is the correct 
procedure in relation to adjournments. 

In virtue of the provisions of S. 148 (a), Bengal 
Tenancy Act, the whole of O. 21, Civil P. C., with 
the exception of R. 83 is applicable to suits for the 
recovery of rent, and this must mean applicable to 
execution of decrees in suoh suits. Nevertheless 
Ch. 14, Bengal Tenancy Aot, engrafts some speoial 
provisions of its own on to these provisions of the 
Code. Tho sale is to be made in parts; there is first 
to be a proclamation issued in the form, and pub- 
lished in the manner, provided in S. 163 for sale of 
the tenure subject to enoumbranoes. We may note 
sub s. (4) of S. 163 which makes a variation of the + 
provisions of O. 21, Rule 68 in that the period of * 
thirty days within which the §ale cannot take place 
is to bo calculated from the date on which the copy 
of the proclamation has been fixed upon the land 
comprised in the tenure to be sold, and not, as in 

R. 68, from the date on which it was fixed on the 
Court house of the Judge conducting the sale. It is 
not disputed that so far as regards adjournments at 
this stage of the sale, R. 69 of O. 21 would apply, 
namely that the Court would have discretion to 
adjourn, and that if the adjournments were for a 
longer period than one calendar month a fresh pro- 
clamation would be necessary. Rule 69 itself speaks 
of a fresh proclamation 'under R. 67;’ clearly the 
fresh proclamation in a proceeding under Chap. 14 
at this stage would be one under that rule as varied 
by sub-ss. (2), (3) and (4) of S. 163. The second 
stage of a sale under chap. 14 is reached when the f** 
bids at tho sale of tho tenure subject to encum- 
brances fail to cover the specified amount; thereupon 

S. 165 (1) requires adjournment of the sale and & 
fresh proclamation published in accordance with the 
procedure provided in sub-s. (3) of S. 163 to be 
issued announcing that the tenure “will be put up 
to auction and sold with power to avoid all encum- 
brances upon a future day specified therein, not 
less than fifteen or more than thirty days from the 
date of the postponement; and upon that day the 
tenure or holding shall be put up to auction and ' 
sold with power to avoid all encumbrances.” Mr. 
Mukherjee appearing for the judgment-debtor when 
placing his argument in its most rigid form con- 
tended that in view of this wording the sale must 
take place on the day specified and on no other, and 
in cases of failure, then the deoree-holder must 
go back and start afresh under S. 163. When 
pressed with tho untenability of this view he con- 
ceded that there might be adjournments if, say, the 
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a saJe had been fixed { or the sixteenth day, to any 
day up to the thirtieth day from the date of the 
postponement. We are however unable to see that 
the wording of the sections requires this interpreta- 
tion nor to accept the view that the terms of this 
special provision for early sale prohibit the opera- 
tion of R. 69 to allow for any adjournments neces- 
sitated by circumstances. It follows also that if 
adjournments take 'the proceedings beyond the 
period of one month from the date fixed for the sale, 
R. 69 will operate to require a fresh proclamation 
to be issued. 

The only difficulty of interpretation isastowhjoh 
proclamation is required to be issued, whether a 
fresh proclamation under S. 163 for sale free from 
encumbrances, or a fresh proclamation under Sec- 
tion 165 (1) for sale with power to annul encum- 
brances.. In ourMpinion, the reasonable and correct 
interpretation is that the proclamation to be issued 
is a fresh one of the kind leading to the part of the 
sale which is being adjourned, namely a proclama- 
tion under S. 165 (1) for sale with power to annul 
encumbrances, and that at this stage the words 
“under Rule 67’ * in R. 69 are to be interpreted to 
mean R. 67 as varied by S. 165 (1), Ben. Ten. Act, 
read with S. 163 (3). It follows that the proclama- 
tion must be for a sale with power to annul encum- 
brances, and fixed for a date “not less than fifteen 
or more than thirty days from the date of the post- 
ponement,” which date of postponement must be 
the date on which fresh proclamation is ordered. 
This is the procedure which has been followed by 
the lower Court in the present case, proclamation 
having been ordered on 18th July for sale on 8th 
August, that is to say, for the twenty first day after 
the date on which proclamation was ordered; the 
order was correct and calls for no interference. The 
rule is therefore discharged with costs two gold 
mohurs. Let the records be sent down at once. 
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BISWAS J. — I agree. 
KiS«/B«K. 
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R. C. Mitter and Khundkar JJ. 

Ram Chandra Banerjee — Defendant 

— Appellant 

v. 

Baidyanath Roy Chaudhury and others 

— Plaintiffs — Respondents . 

, Appeal No. 51 of 1938, Decided on 18th Decem- 
a ber 1941, from original decree of Sub-Judge, 1st 
Court, Bakarganj at Barisal, D/- 30th September 
1937. 

(a) Civil P. C. (1908), O. 40, R. 1 — Receiver 
appointed under O. 40, R. 1 — Position of, 
explained — Right to take account from receiver 
or to take account of his management is 
primarily in Court appointing him — Right of 
individual to sue him for account or in matters 
respecting his management is derived from 
Court by reason of leave given to him by Court 
to sue. 

The estate does not vest in a receiver appointed 
under O. 40. While functioning he is not a trustee, 
much less a trustee for a specific purpose. His posi- 
tion is that of an officer of the Court appointing 
him and his official duty is to preserve and manage 
the subject-matter of the litigation. He is not the 
agent of the parties to the litigation in which he is 
appointed or of any one of them. He acts for the 


benefit of the party who ultimately becomes suc- 
cessful. The property is in custodia legis and * 
through him the Court discharges its functions of 
preserving the subject-matter of the litigation He 
is only accountable to the Court which appointed 
him m his capacity as its officer. The right to take 
account from him or to take account of his manage- 
ment is primarily in the Court which appointed him 
and the right of an individual to sue him for 
account or in matters respecting his management 
is a right derived from the Court by reason of the 
leave given to him by the Court to sue. 

C. P. c. _ [p 485 c 

(’40) Chitaley, O. 40 R. 1 N. 37 Pts. 1, 10. 

( 41) Mulla, Page 1148 N. “Receiver’s liability 
to account.” 

(h) Limitation Act (1908), Arts. 120, 36 and , 
115 — Conditions requisite for applicability of / 

A rt in 3 o—P« in « d Receiver appointed under 
O. 40, Civil P. C — Suit for account against, is 

governed by Art. 120 - Neither S. 10 nor Arts. 

36, 115 or 89 apply. 

Article 36 applies to torts only. The malfeasance 
misfeasance or non-feasance complained of must be 
independent of contract” in order to attract Art. 

6b. Article 36 applies to suit which has for its 
basis the commission by the defendant of some act 
which is in itself unlawful or the improper perform- 
ance of some lawful act, e. g., with negligence or 
some illegal omission, but the breach must be of a 
duty imposed by general law of the land and not a 
duty created by or resting upon a speoial engage- 
ment, in whioh oase Art. 36 would not apply A 
receiver appointed under O. 40, Civil P. C., engages 
to collect and account for the rents and profits and ^ 
to perform his duties well. One of his important 
duties for which he had engaged with the Court is 
to manage like a prudent owner. Even in matters 
of management he has not the same amount of dis 
cretion as an owner has. Such being his position if 
any loss occurs by reason of his misfeasance, mal- 
feasance or non-feasance in respect of the property 
committed to his care or if loss results from his 
management or neglect of duties he is to make good 
the loss not by reason of any provision of the gene- 
ral law of the land but because of the breaoh of the 
duties he had agreed to discharge. The misfeasance, 
malfeasance or non-feasance, as the case may be on 
his part would not be “independent of contract,” 
and hence Art. 36 is not applicable to a suit against 
tne receiver which is not for compensation but is in 
essence a suit for account of his management. ^ 

[P 485 C 2] 

The fact that if the receiver is found guilty of 
negligence in the management of the property com- 
mitted to his charge the plaintiff would be entitled 
also to sums other than those specified in plaint 
which are found to have been lost by the receiver’s 
default or negligent management is an additional 
reason for the inapplicability of Art. 36 to suit for 
account against receiver. For the same additional 
reason Art. 115 also does not apply. Nor has S. 10 
or Art. 89 any application. No specifio article being 
applicable Art. 120 must apply. [p 485 c 2] 

Limitation Act — 

(’42) Chitaley, Art. 36 N. 1 Pts. 1 to 3 ; Art 120 

N. 2 Pt. 1 ; Art. 120 N. 15. 

Pag6 6 , 57 Pt - 1 ■' Pa 8<> 1038 Note 
Suit for accounts.” 

(c) Civil P. C. (1908), O. 40, R. 1 — Receiver 
appointed under O. 40, R. 1 _ Suit for account 
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a of management against receiver — Receiver 
found guilty of negligent management — Pre- 
liminary decree must direct him to give account 
of management for whole period of his receiver- 
ship and not merely of terms specified in plaint 
— Plaintiff is entitled to items not specified in 
plaint but found to have been lost by receiver’s 
default or negligent management. 

If in a suit for account of his management against 
the receiver appointed under 0. 40, the receiver is 
found guilty of negligence in the management of 
the property committed to his charge the correct 
form of the preliminary decree would be tocallupon 
him to give an account of his management for the 
whole period of his receivership. Neither the com- 
missioner appointed to take accounts nor the Court 
at the final stage of the suit would be limited to an 
. enquiry in regard to those items only which are 
^ specified in the plaint and the plaintiff would be 
entitled to have a decree for other sums of money 
not specified therein but which on enquiry at the 
final stage are found to have been lost by his default 
or negligent management. [P 485 C 2] 

C. P. C. 

(’40) Chitaley, O. 40 R. 1 N. 36; O. 40 R. 3 N. 3. 

(’41) Mulla, Page 1148 N. “Receiver’s liability 
to account” ; Page 1152 N. “Submit his 
accounts.” 

(d) Civil P. C. (1908), O. 40, R. 1 _ Receiver 
appointed under O. 40, R. 1 — Exceptions to 
accounts submitted by receiver — Court as 
matter of convenience and practice confines 
itself to question whether Receiver had shown 
in his accounts credits and debits correctly and 
c leaves question of Receiver’s negligence and 
consequent loss to be gone into in separate suit 
though it has jurisdiction to go into that question. 

At any time before the Receiver appointed under 
O. 40, R. 1 is finally and unconditionally discharged 
the Court which had appointed him can require him 
to give an account of the management of the pro- 
perty committed to his care. That Court has full 
jurisdiction to enquire not only into the question 
whether he has shown in his accounts tho credits 
and debits correctly but can enquire into the ques- 
tion as to whethor he had been negligent in his 
management, and if so, what loss he had caused 
thereby. It is only as a matter of convenience and 
practice that the Court generally confines itself to 
the first mentioned question in exceptions to the 
Receiver’s account and leaves the other question to 
be gone into in a suit, on the footing that the in- 
vestigation in tho suit would be thorough and more 
satisfactory and fair to all, tho parties and the 
Receiver, for there would be opportunity afforded to 
them to appeal to a higher tribunal from the decree 
passed in tho suit. [P 486 C 1] 

C. P. C. — 

(’40) Chitaley, O. 40, R. 1, N. 37, Pts. 2, 4, 5, 6; 

O. 40, R. 3, N. 3, Pt. 4. 

(’41) Mulla, Pago 1148 N. “Receiver’s liability to 

account;” Page 1152 N. “Submit his accounts.” 

(e) Limitation Act (1908), Art. 120 — Receiver 
appointed under O. 40, Civil P. C., submitting 
accounts — Exceptions to— Court coming to con- 
clusion that enquiry into Receiver’s management 
should be conducted not by itself but in separate 
suit — Leave to sue given to named individual — 
Right to sue accrues lo plaintiff when leave to 
sue Receiver is given by Court appointing him 
— Such leave is essentially different from leave 
to sue Receiver given to person who could have 
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sued any one or all parties to litigation in which e 
receiver was appointed in respect of any item e 
committed to charge of Receiver — Cause of 
action in such case when arises. 

Where the Court comes to the conclusion in a 
particular case that an enquiry into the management 
by the Receiver appointed under O. 40, Civil P. C. f 
should be conduoted not by itself in the proceedings 
started on exceptions to the accounts submitted by 
the Receiver but in a separate suit, leave to sue to 
a named individual or to a group of named indivi- 
duals is and must be given, for the Court not being a 
juridical person oannot sue in its name: (’19)6A.I.R. 
1919 P. C. 55, Bel. on. [P 486 C 1] 

The right to sue acorues within Art. 120 when 
the leave to sue the Receiver or the ex-receiver is 
given by the Court which had appointed the Receiver. 
The leave to sue in suoh oases stands on a different 
footing from the leave to sue the Receiver given to a / 
person who could have sued any one or all the 
parties to the litigation in which the receiver had 
been appointed in respeot of any of the items of 
property committed to the charge of the Receiver. In 
such cases the cause of action was already there and 
the leave to sue the Receiver only obviates contempt 
proceedings to whioh the plaintiff in that suit would 
have been otherwise liable to, but it does not add to, 
modify or become a part of the cause of aotion. 

[P 486 C 1] 

Limitation Act — 

(’42) Chitaley, Art. 120 N. 8, Pt. 6. 

(’38) Rustomji, Page 1026, N. “Commencement of 
Limitation ;” Page 1027 N. * “When the Right 
to Sue Accrues;” as interpreted by the Privy 
Council.’ 

(i) Limitation Act (1908), Art. 120— Right to g 
sue when accrues. 

The right to sue aoorues only when a person 
becomes clothed with a legal character entitling 
him to a relief whioh a Court of law is competent to 
grant: (’21) 8 A. I. R. 1921 Pat. 166, Bel. on. 

[P 486 C 1] 

Limitation Act — 

(’42) Chitaloy, Art. 120, N. 3 Pts. 1 to 6. 

(’38) Rustomji, Page 1027, N. ‘“When the Right 
to Sue Accrues,” as interpreted by the Privy 
Council.’ 

A. N. Bose, Jitendra Nath Qtiha, Satya Pria 
Ghose and Sailendra N. Banerjee — 

for Appellant. 

Dr. Basak and Bankim Chandra Banerjee — 

for Respondents. 

JUDGMENT. — The Madhabpashwa estate of ^ 
which the respondents are the proprietors was in- 
volved in debts. One of their creditors, a mortgagee, 
had instituted in 1927 a suit against them to re- 
cover his duos which was a heavy one (Suit No. 40 
of 1927 of tho first Court of the Subordinate Judge, 
llarisal). Two other creditors had started two execu- 
tion proceedings (Nos. 4 and 10 of 1927) in that 
Court. In that suit and in those execution proceed- 
ings the appellant, a retired judicial officer, was 
appointed receiver on 3rd September 1927, on hi 9 
furnishing security for Rs. 10,000 and on executing 
a security bond. The Court of Wards assumed charge 
of tho Madhabpashwa estate in tho early part of 
1929 and the appellant was discharged from his 
office as receiver on 20th January 1929. He sub- 
mitted his accounts to tho Court which had ap- 
pointed him, but instead of directing a ministerial 
officer of the Court to check his accounts the learned 
Subordinate Judge appointed tho manager of the 
Court of Wards to check the same and directed him 
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~ a to report. The said officer submitted two reports 

one on 7th February and the other on 2nd May 
1930. The said reports came up for consideration on 
5th January 1931. By an order made on that date 
the learned Subordinate Judge following the rule of 
practice indicated in 5 C. W. N. 2231 held that all 
the matters dealt with in those two reports could 
not be properly dealt with in proceedings arising out 
of exceptions to a receiver’s accounts. He accordingly 
dealt with some of the matters referred to in the 
reports and some of the objections of the proprietors 
of the Madhabpashwa estate to the receiver's ac- 
count and gave the latter leave to sue the receiver 
in respect of other matters which concerned the 
management of the estate by the said receiver. The 
receiver was finally discharged by an order dated 
21st January 1932, which, however, expressly re- 
served the right of the Court of Wards and the 
b proprietors of the Madhabpashwa estate “to estab- 
lish any claim they may make against him in a suit 
properly framed for the purpose.” 

On 28th November 1931, the manager of the 
Court of Wards acting on behalf of the proprietors 
gave a notice under S. 80, Civil P. C., to the appel- 
lant, and on 21st March 1932, instituted this suit 
against him. In the suit the appellant is sought to 
be made liable for his negligence in the management 
of the estate which had been committed to him as 
receiver. In the plaint the details of the claim have 
been set out in two schedules B and C. The sub- 
stance of the charge against him is that he negli- 
gently allowed rents due from the tenants to be 
barred by time, that he made large advances to his 
subordinate officers and failed to recover them, that 
he paid money without the sanction of the Court 
c and that he allowed the teshildars to incur expen- 
diture not sanctioned by the Court and which the 
Court ultimately refused to sanction. The learned 
Subordinate Judge in his preliminary judgment 
dated 30th September 1937 found that the appellant 
was “guilty of wilful neglect and gross negligence 
in managing the estate.” He held the receiver liable 
to render account of his management from 3rd Sep- 
tember 1927 to 19th January 1929, that is to say, 
for the period during which he had acted as re- 
. ceiver. This appeal is directed against that decree. 
While this appeal was pending the final decree was 
passed on the basis of the Commissioner's report by 
which the appellant has been directed to pay the 
respondents the sum of Rs. 5168-11-6 and costs. The 
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becomes successful. The property is in custodia 
legis and through him the Court discharges its e 
functions of preserving the subject-matter of the 
litigation. He is only accountable to the Court which 
appointed him in his capaoity as its officer. The 
right to take account from him or to take account 
of his management is primarily in the Court which 
appointed him and the right of an individual to 
sue him for accounts or in matters respecting his 
management is a right derived from the Court by 
reason of the leave given to him by the Court to 
sue. The real competition is between Art. 36 and 
Art. 120, Limitation Act. If the case comes within 
Art. 36, Art. 120 cannot apply. 

Article 36 is a residuary article in respect of one 
class of suits. It is a general article for suits for com- 
pensation for acts and omissions amounting to torts 
which are not provided for elsewhere in the first 
division of Sch. 1, Limitation Act. That that arti- / 
cle is applicable to torts only is indicated in col. 1. 
The malfeasance, misfeasance or non-feasance com- 
plained of must be “independent of contract” in 
order to attract that article. That article applies to 
suit which has for its basis the commission by the 
defendant of some act which is ha itself unlawful or 
the improper performance of some lawful act, e g 
with negligence or some illegal omission, but the 
breach must be of a duty imposed by general law of 
the land and not a duty created by or resting upon 
a special engagement, in which case Art. 36 would 
not apply, but some other article of the Limitation 
Act would. A receiver appointed under O. 40 of the 
Code engages to collect and account for the rents and 
profits. He engages to perform his duties well. One 
of his important duties for which he had engaged 
with the Court is to manage like a prudent owner. 
Even in matters of management he has not the ^ 
same amount of discretion as an owner has, for in 
many matters he must seek direction from the 
Court and act under its sanction. Such being his 
position, if any loss occurs by reason of his mis- 
feasance, malfeasance or non-feasance in respect of 
the property committed to his care or if loss results 
from his management or neglect of duties he is to 
make good the loss not by reason of any provision 
of the general law of the land but because of the 
breach of the duties he had agreed to discharge. The 
misfeasance, malfeasance or non-feasance, as the! 

case may be, on his part would not be “independent 
of contract.” 


appellant does not challenge the Commissioner's 
report or the correctness of the amount mentioned 
in the final decree. Nor does he challenge the find- 
d ing against him in the preliminary decree to the 
effect that he had been guilty of wilful neglect and 
gross negligence in the management of the estate. 
The only point raised by his advocate is the question 
of limitation. On that question the learned Subordi- 
nate Judge held that Art. 120, Limitation Act, was 
applicable and so the suit was in time. 

In our judgment neither S. 10 nor Art. 89, Limi- 
tation Act, is applicable to this suit. The estate does 
not vest in a receiver appointed under the provisions 
of O. 40, Civil P. C. While functioning he is not a 
trustee, much less a trustee for a specific purpose. 
His position is that of an officer of the Court ap- 
pointing him and his official duty is to preserve and 
manage 5 the subject-matter of the litigation. He is 
not the agent of the parties to the litigation in 
which he is appointed or of any one of them. He 
acts for the benefit of the party who ultimately 

1. (’01) 5 C. W. N. 223, Coomar Sattya Sankar 
Ghosal v. Rani Golapmoni Debi. 


We accordingly hold that Art. 36 is not applica- 
ble to a suit of this description. Moreover, this is not 
a suit for compensation but in essence a suit for 
account against him. He is asked to give an account h 
of his management. To establish a prima facie case 
against him the two schedules give details about 
monies lost on account of his negligence. If the 
Court found him guilty of negligence in the manage- 
ment of the property committed to his charge the 
correct form of the preliminary decree would have 
been to call upon him to give an account of his 
management for the whole period of his receiver- 
ship. ^either the Commissioner appointed to take 
accounts nor the Court at the final stage of the suit 
would have been limited to an enquiry in regard to 
those items only which are specified in the two sche- 
dules, and the plaintiff would have been entitled to 
have a decree for other sums of money not specified 
therein but which on enquiry at the final stage 
would have been found to have been lost by his 
default or negligent management. This is an addi- 
tional reason on which we hold that Art. 36 is in 
apphcabie. This additional reason leads us to hold 
•that Art, 115, Limitation Act, is not also applica-l 
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ble. There being thus no specific article of the Limi- 
tation Act applicable to this suit, the residuary artiole, 
namely, Art. 120 must apply. It is unnecessary to 
consider in this case col. 3 of that article, for the 
suit has been instituted within six years even of the 
date of the appointment of the defendant. Even if the 
right to sue had accrued the day after his appoint- 
ment this suit would be in time. But as the ques- 
tion is of some importance we would express our 
views on the point. 

We have already said that one of the important 
duties of the receiver is to give an account of his 
management to the Court which appointed him. At 
any time before he is finally and unconditionally 
discharged the Court which had appointed him can 
require him to give such account. That Court had 
full jurisdiction to enquire not only into the ques- 
tion whether he had showed in his accounts the 
credits and debits correctly but could have enquired 
into the question as to whether he had been negli- 
gent in his management, and if so, what loss he had 
caused thereby. It is only as a matter of conveni- 
ence and practice that the Court generally confines 
itself to the first mentioned question in exceptions to 
the receiver’s account and leaves the other question 
to be gone into in a suit, on the footing that the 
investigation in the suit would be thorough and 
more satisfactory and fair to all, the parties and 
the receiver, for there would be the opportunity 
afforded to them to appeal to a higher tribunal 
from the decree passed in the suit. There would 
thus ho no occasion or necessity to sue the receiver 
till that Court had come to the conclusion in a 
particular case that an enquiry into the receiver’s 
manngement should be conducted not by itself in 
the proceedings started on exceptions but in a suit. 
In the latter case leave to sue to a named individual 
or to a group of named individuals is and must be 
given, for tho Court not being a juridical person 
cannot sue in its name : 4G I. A. 228.2 The leave 
to suo in such cases gives tho plaintiff "the right to 
sue’’ and “the right to sue’’ does not arise till tho 
Court which had appointed tho receiver has deter- 
mined that it would not itself proceed to make any 
enquiry into the alleged mismanagement of the re- 
ceiver but would leave that enquiry to bo conducted 
in a properly constituted suit to be filed by tho 
person to whom it gives tho leave to sue. 

The leave to sue in such cases in our opinion 
stands on a different footing from tho leave to suo 
the receiver given to a person who could have sued 
any one or all tho parties to the litigation in which 
the receiver had been appointed in respeot of any 
of tho items of property committed to tho chnrgo of 
the receiver. In such cases tho causo of action was 
already there and the leave to sue tho receiver only 
obviates contempt proceedings to which tho plaintiff 
in that suit would have been otherwise liable to, 
but it does not add to, modify or become a part of 
tho cause of action. The "right to suo" accrues only 
when a person becomes clothod with a legal charac- 
ter entitling him to a relief which a Court of law is 
competent to grant: G Pat. L. J. 273=A. I. P.. 1921 
Pat. 1GG. 2 3 Wo accordingly hold that tho "right to 
sue accrues" in this class of suits which we have 
before us, when the leavo to suo the receiver or the 
ex-receiver is given to a person by the Court which 

2. (’19) G A. I. R. 1919 P. C. 55 : 55 I. C. 550 : 42 
All. 158 : 4G I. A. 228 : 22 O. C. 212 (P. C.) 
Haj Rnghubir Singh v. Jai Indra Bahadur Singh! 

3. (’21) 8 A. I. R. 1921 Pat. 1GG : G1 I. C. 807 : 6 

1 at. Tj. J. 273 : 2 1’. 1,. T. 55G, Abdul Rahim v. 
Mt. Bn lira. 


had appointed the receiver. This suit is accordingly 
not barred by time. The result is that this appeal * 
is dismissed with costs. 

G.N./R.K. Appeal dismissed. 
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Biswas J. 

Dwarkadas Marwari and others — 

Defendants — Appellants 

v. 

Sm. Parbati Dassi w/o Nepal Chandra 
Nag Modak , Plaintiff and others — 

Respondents. 

Appeal No. 1484 of 1939, Decided on 22nd May 
1942, from appellate decree of Sub- Judge, Bankura, / 
D /- 30th June 1939. 

(a) Civil P. C. (1908), S. 100— Finding that 
dar mokurari potta and kobala were valid and 
genuine and that disputed land was covered by 
both documents cannot be questioned in second 
appeal. 

A finding that the dar mokurari potta and a 
kobala were valid and genuine documents and that 
the land in dispute was covered by both the docu- 
ments cannot be questioned in second appeal. 

[P 487 C 21 

C. P. C 

(’40) Chitaley, Ss. 100 & 101 N. 52 Pt. 1. 

(’41) Mulla, Page 366 N. "No Second appeal lies on 
the ground of an erroneous finding of faot." 

(b) Landlord and tenant — No written lease g 
creating tenancy — Nature of tenancy how 
determined. 

In the absenoe of a written lease oreating a ten- 
anoy the nature of tho tenancy must be determined 
from surrounding circumstances, and, in particular 
from the course of dealings by the parties concerned. 

[P 487 C 2] 

(c) Evidence Act (1872), S. 13 — Case not 
governed by S. 18-A, Ben. Ten. Act — Sub- 
leases by lessee — Kabuliyats describing lessee 
as mokurari tenant being evidence of assertion 
of mokurari title by lessee are admissible under 
S. 13 against landlord even though he was not 
party to same— Even if S. 18-A applied kabu- 
liats would be admissible as evidence of asser- 
tion of claim as to tenancy being of particular 
description-Effect of S. 18-A, Ben. Ten. Act, h 
indicated. 

In a case not governed by S. 18-A, Ben. Ten. 
Act, kabuliyats evidencing sub- leases grauted by 
tho lessee and describing the interest of the lessee 
as that of a mokurari tenant are evidence of the as- 
sertion of mokurari title on the part of the lessee 
and as such they are good evidence under S. 13, 
Evidence Act, against the landlord even though he 
was not a party to the same. Even if S. 18-A, Ben. 
Ton. Act, were applicable to the case that would 
simply exclude the kabuliyats as evidence against 
tho landlord of the incidents of the tenancy as 
described therein, not as evidence of the assertion 
of a claim as to tho tenancy being of a particular 
description. The distinction is much too refined, 
and, for all practical purposes, it may not amount 
to any thing. All tho same S. 1S-A, Ben. Ten. Act, 
cannot bo said to necessarily preclude the appli- 
cability of S. 13, Evidence Aet, to transactions in 
which tho incidents of auy tenure or holding are 
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asserted or denied merely on the ground that the 
landlord is not a party to the same. [P 487 C 2; 

P 488 C 1] 

(d) Civil P. C. (1908), S. 11 — D Party to 

partition suit amongst cosharer landlords 

-Question arising in suit whether D’s tenancy 
was bar to partition of land comprised in ten- 
ancy — D claiming to be mokurari tenant 

Specific issue raised as to character of tenancy 
— Appellate Court reversing trial Court’s judg- 
ment and holding that D proved his tenancy 
right but had not established his mokurari in- 
terest — D not appealing — Finding that D was 
not mokurari tenant not being material and 
being obiter decision could not operate as res 
judicata in subsequent suit for determination of 
nature of D’s tenancy. 

7 In the suit for partition amongst the cosharer 
“ landlords to which D was a party a question arose 
as to whether the fact of D’s tenancy was a bar 
to a partition of the lands in which the tenancy 
was comprised among the cosharers. D filed a 
written statement, claiming the status of a moku- 
rari tenant, and a specific issue was raised as to the 
character of his tenancy. The trial Court gave 
effect to D’s claim of mourashi mokurari tenancy. 
On appeal, the District Judge merely held that D 
had successfully proved his tenancy right, but had 
not established the mourashi mokurari interest 
which he had claimed. D did not appeal from that 
deoision. 

Held that a party may, in certain circumst- 
ances, prefer an appeal against an adverse find- 
ing by the Court, though the ultimate decree in the 
suit may be in his favour. All the same, the ques- 
ts tion as to whether a party should or should not 
appeal to avoid the risk of the adjudication being 
final against him would depend upon the facts of 
each particular case. Having regard to the fact that 
the finding that really mattered was to the effect 
that D was a tenant of the land, the finding as to 
the nature of the tenancy was only obiter and was 
not material and hence the deoision could not 
operate as res judicata in subsequent suit involving 
-determination of the nature of tenancy. 

[P 488 C 1, 2] 

Q % p # 

(’40) Chitaley, S. 11, N. 100 Pt. 1; N. 101 Pt. 2; 

(’41) Mulla, Page 79 Pt. (m). 

Rama Prosad Mookerji , Jajneswar Majumdar 
and Manindra Nath Palit — for Appellants. 


Purushottam Chatterji and Nityaranjan 
Biswas — for Respondents. 

JUDGMENT. — This is an appeal on behalf of 
defendants 1 to 4, and arises out of a suit for 
recovery of possession on declaration of the plain- 
tiff’s title. The subject-matter of the suit is a strip 
of land described in schedule kha of the plaint and 
forms the western half of a portion of the southern 
bank of a tank called Jinasini tank in the town of 
Bankura. The tank with its bank is dag No. 2804 
of Khatian No. 1781, and has been described in 
schedule ka to the plaint. The plaintiff’s case, shortly 
stated, is this. The whole of the land in schedule 
ka is said to have been held by one Dulal Keot in 
mokurari tenancy right from before the commence- 
ment of the Transfer of Property Act. On 7th 

■February 1933, Dulal granted a , d f ”^“ r . ar ‘ ^‘ e t : 
ment of this land to pro forma defendant^, Bibhuti 
Bhusan Das, by a registered lease, Ex. 3. Then on 
17th March 1933, Bibhuti transferred a P? rtl ° n °* 
the land on the southern bank of the tank to the 
plaintiff by a kobala, Ex. 1, retaining the remain- 


ing portion for himself. Schedule kha comprises the a ’ 
portion so transferred, and, as already stated, this 
is the land which is the subject-matter of the pre- 
sent dispute. The plaintiff’s case is that she was 
dispossessed from this land by defendants 1 to 4 
who admittedly held some land immediately to the 
south. Hence the present suit. 

The defence is a denial of the plaintiff’s title and 
possession, and an assertion of title and possession 
in and by defendants 1 to 4 themselves. It is said 
that by virtue of some amicable arrangement among 
the cosharer landlords, the land in dispute was in 
the exclusive possession of one Hari Sadhan Panja, 
an one anna cosharer, from whom the defendants 
acquired it by purchase on 8th Chaitra 1326, B. S. 
Both the Courts below held in favour of the plain- 
tiff on all points, and gave her a decree. On the 
findings, it is not open to the defendants now to 
challenge the validity or genuineness of the dar / 
mokurari potta which was granted by Dulal to 
Bibhuti (Ex. 3), or of the kobala executed by Bibhuti 
in favour of the plaintiff (Ex. 1) nor can they ques- 
tion the fact that the disputed land is covered by 
both the documents. The appellants, however, have 
strenuously contested the concurrent finding a 3 to 
the title of Dulal from whom the plaintiff seeks to 
derive her own title. The Courts below found that 
Dulal was a mokurari tenant of the land of schedule 
kha, and that he had a transferable interest in it, 
which he could pass to Bibhuti, and Bibhuti, in 
turn, could pass to the plaintiff. 

Mr. Mookerji has sought to assail this finding 
mainly on two grounds. In the first place, he says 
that in coming to this finding, the learned Judge in 
the Court of appeal below as well as the trial Court 
had acted on evidence which was inadmissible, and, 
secondly, it is contended that the question as to 
Dulal’s tenancy is res judicata by reason of the 
decision in a previous suit to which both the present 
plaintiff and defendants 1 to 4 were parties. So far 
as the first ground is concerned, it is admitted that 
there was no written lease creating Dulal’s tenancy. 

The Courts below were accordingly obliged to deter- 
mine the nature of the tenancy from surrounding 
circumstances, and, in particular, from the course 
of dealings by the parties concerned. It appears that 
Dulal had leased out several portions of the demised 
land by way. of sub-leases f and these sub- leases were 
evidenced by kabuliyats which were all put in on 
behalf of the plaintiff. In all these kabuliyats, 
Dulal’s interest was described as that of a mokurari 
tenant. There were also proceedings in suits for 
recovery of rent against Dulal by some of the co- 
sharer landlords, not, however including Hari h 
Sadhan Panja, the vendor of defendants 1 to 4. In 
all these proceedings, again, Dulal was admitted to 
be a mokurari tenant. Mr. Mookerji argues that 
neither the kabuliyats nor the plaints or decrees in 
the rent suits were admissible in evidence against 
his clients, as they were not parties to the same. 
Reliance is placed on the principle underlying S.18A, 

Ben. Ten. Act, although it is conceded that this 
section in terms does not apply to the present case. 

In my opinion, however, as the learned Subordi- 
nate Judge correctly points out in his judgment, 
the argument is without force. The kabuliyats were 1 
undoubtedly evidence of the assertion of mokurari 
title on the part of Dulal, and, as such, there is no 
reason why they should not be held to be good evi- 
dence under S. 13, Evidence Act. Even if S. 18A 
Ben. Ten. Act, be held to apply to this case* that 
would simply exclude these documents as evidence 
against the landlord of the incidents of the tenancy 
as described therein, not as evidence of the assertion 
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of a claim as to the tenancy being of a particular 
description. The distinction, it may be said, is 
much too refined, and, for all practical purposes, it 
may not amount to anything. All the same, I am 
not prepared to hold that S. 18A, Ben. Ten. Act, 
necessarily precludes the applicability of S. 13, 
Evidence Act, to transactions in which the inci- 
dents of any tenure or holding are asserted or 
denied merely on the ground that the landlord is 
not a party to the same. It is not necessary, how- 
ever, to press this point further in this case, seeing 
that the case is admittedly not governed by the Ben- 
gal Tenacy Act. The first ground urged on behalf of 
the appellants must therefore be overruled. 

As regards the question of res judicata, the pre- 
vious suit was a suit for partition amongst the co- 
sharer landlords to which Dulal was a party. A 
question arose in that suit as to whether the fact of 
b Dulal ’s tenancy was a bar to a partition of the lands 
in which the tenancy was comprised among the co- 
sharers. Dulal appeared in the suit and filed a writ- 
ten statement, claiming the status of a mokurari 
tenant, and a specifio issue was raised as to the 
character of his tenancy. The trial Court gave effeot 
to DulaPs claim of mourashi mokurari tenancy. On 
appeal, the learned District Judge was not prepared 
to go so far. He merely held that Dulal had success- 
fully proved his tenancy right, and was not satisfied 
that he had been able to establish the mourashi 
mokurari interest which he had claimed. Mr. Moo- 
kerji’s contention is that this amounts to a definite 
finding that Dulal was not a mourashi mokurari 
tenant, and that this operates as res judicata in the 
present suit. I do not think that I can accept the 
argument. The finding that really mattered in that 
c wft3 the effect that Dulal was a tenant of the 
land. As to whether his interest was that of a mou- 
rasbi mokurari tenant was not material. 

It is quito true that the learned Judge did say 
that on the evidence adduced, it was not possible to 
hold that Dulal had successfully established the 
mourashi mokurari interest he had claimed, but 
obviously ho did not intend this to bo a final deci- 
sion on the question, because, rightly or wrongly, in 
his opinion, it was sufficient to hold'that Dulal ‘was 
in possession in the right of a tenant, irrespective 
of the character of his tenancy. Mr. Mookerji tried 

t ^ D 3 ll i ke the P 0,nt that although that suit was de- 
cided by the Court of appeal below in favour of the 
defendant Du al, it was still open to Dulal to ap- 
peal against the finding in so far as it went a-ainst 
him on the question of the nature of his tenancy 
and that inasmuch as ho had not done so, that find' 
d mg must be deemed to have been final and conclu 
sivo. It may be conceded that a party may, in certain 
circumstances, prefer an appeal against an adverse 
finding by tho Court, though the ultimate decree in 
that suit may bo in his favour. All tho same tho 
question as to whether a party should or should not 
appeal to avoid the risk of tho adjudication bein*» 
final against him will depend upon tho facts of each 
particular case. I do not think that, in this particu- 
1 ar case, having regard to tho views expressed by 

n ,' l . rn . ,! ) 'f t , ri0t Jud «° 1,1 '‘I'Peal. it onu be 
said that Dulal was required to file an appeal 

against tho so-called finding regarding the nature of 
the tenancy right, on pain of the question being 
■finally concluded against him for all time to come. 
Iln my opinion, tho learned Subordinate Judge here 
| took the correct view in tho matter, and I hold that 
it was open to him to come to an independent find- 
ing regarding the nature of Duhil’s tenancy irres- 
pective of what the District Judge might have said 
m the previous suit, -what he said in thesuit being 


< A.I.R. 

no more than mere obiter. The second ground urged 
in support of the appeal therefore also fails. The 
result is that this appeal fails and is dismissed with 
costs. 

G.N./R.K. Appeal dismissed. 
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R. C. Mitter and Khcjndkar JJ. 

Ramendra Narayan Roy and another 

Petitioners 

v. 

Smt. Bibhabati Debi and others 

Opposite Party . 

Application in appeal from original Decree No. 1 
of 1937, Deoided on 16th July 1941, from decision 
of Additional District Judge, Dacca. 

Civil P. C. (1908), S. 151 and O. 45, R. 13 — 
Plaintiff executing decree for possession of one 

third share in estate under Court of Wards 

Defendant appealing to High Court and apply- 
ing for stay of execution— High Court allowing 
execution to proceed on conditions— Manager 
of Court of Wards to hold plaintiff’s share as 
manager of plaintiff and to deposit income into 
Court until decision of appeal— Plaintiff not to 
withdraw same without furnishing security — 
Appeal dismissed— Application by plaintiff for 
withdrawing amount lying in Court without 
furnishing security — Affidavit by defendant 
stating her intention to appeal to His Majesty 

in Council — O. 45, R. 13 held not applicable 

High Court under S. 151 held had power to pass 
interim order maintaining status quo and to put 9 
parties to terms until application for leave to 
His Majesty in Council was presented or limi- 
tation therefor expired — Plaintiff held entitled 
to withdraw amount deposited in Court by 
manager after dismissal of appeal— Court grant- 
ing application for leave to appeal to His 
Majesty in Council held would have ample 
jurisdiction to give such directions with regard 
to monies lying in Court as it thought fit under 

The decree gave the plaintiff a one third share in 
the estate which was under the management of the 
Court of Wards. When tho plaintiff had already 
started execution of his decree the defendant appeal- 
ed to the High Court and applied for stay of the 
execution proceedings in the lower Court. The High 
Court allowed the execution to proceed upon certain * 
conditions in consequence whereof tho decretal pro- 
port,- wn 8 to bo held by tho Manager of tho Court 
of Wards as the plaintiff’s manage ron the plaintiff’s 
behalf. But the future income of the decretal pro- 
perty was not to bo paid to the plaintiff uncondi- 
t.ona ly hut was to be paid into Court, and the 
plaintiff was permitted to withdraw it only upon 
furnishing security. This state of affairs was to conti- 
nue until the disposal of the appeal. Tho appeal was 
however, dismissed. On plaintiff’s application to 
vwthdiaw the money lying in Court the defendant 
hlui an affidavit in which she stated that she in- 
tended to appeal to His Majesty in Council. The 
question before the High Court was whether it had 
the power to make an order detaining the monies 
until an application for leave to appeal was presen- 
ter , oi until the period of limitation prescribed for 
that purpose expired : 

Held that even after the dismissal of the defen 
dant’s appeal, tho High Court had lawful custody ot 
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6 the monies lying in Court and although O. 45, 
B. 13 did not in terms apply as no application for 
leave to appeal to His Majesty in Council had 
actually been preferred, the High Court apart from 
the provisions of O. 45, R. 13, had inherent power 
under S. 151 to make an interim order, in aid of 
the order which may eventually be passed by the 
Court dealing with the application for leave to 
appeal to His Majesty in Council, maintaining the 
status quo and to put parties to terms until an 
application for leave to appeal to His Majesty in 
Council was presented or until the period of limita- 
tion prescribed therefor had expired, and to direct 
that the plaintiff should not withdraw the sum 
lying in Court for the aforesaid period without fur- 
nishing security. But that direction could not affect 
the monies paid in by the plaintiff’s manager after 
the dismissal of the appeal by the High Court as 
0 they were not covered by any order of the High 
Court and hence the plaintiff was at liberty to with- 
draw the same : (’39) 26 A. I- R. 1939 Cal. 308. 
Applied ; Case law referred. [P 491 C 1, 2] 

Held further that the monies lying in Court that 
is the income of the decretal property accruing after 
the passing of the decree would form part of the 
subject-matter of an appeal to His Majesty in Coun- 
cil within O. 45, R. 13 (2) (d) and hence the Court 
granting leave to appeal would have ample jurisdic- 
tion to make such orders as it considered necessary 
with reference to those monies : (*39) 26A.I.R.1939 
Mad. 50, Bel. on. [P 491 C 2 ; P 493 C 1] 


C. P. C 

(’40) Chitaley, S. 151 N. 2 Pt. 46; O. 45 R. 13, 
N. 6 Pt. 1. 

e (*41) Mulla, Page 478 Pt. (m) ; Page 1218 N. 
“Alterations in the rule.” 

B. C. Chatter jee, B. C. Mukherjee, Nagendra 
Nath Bose and Arahinda Guha — 

for Petitioners. 

Phani Bhusan Chakravartty — 

for Opposite Party, 
R. C. MITTER J. — Raja Rajendra Narayan Roy 

of Bhowal died leaving three sons as his heirs, Kumar 
Ranendra Narayan, Ramendra Narayan and Rabin- 
dra Narayan. Ranendra Narayan and Rabindra 
Narayan died childless leaving widows, who inheri- 
ted their respective shares. It was alleged that the 
second son, Ramendra Narayan, had also died 
childless in 1909 leaving his wife Srimati Bibha- 
bati Debi as his heir. In 1911-1912 the Court of 
Wards took over the management of the whole of 
•d the Bhowal Raj estate on behalf of the widows of 
Ranendra and Rabindra and also on behalf of Sri- 
mati Bibhabati Debi. The plaintiff, who is the ap- 
plicant before us, instituted a suit in the Court of 
the Subordinate Judge at Dacca for a declaration 
that he was Ramendra Narayan Roy, the second 
son of Raja Rajendra Narayan, and was so entitled 
to an undivided third share of the Bhowal Raj 
estate and for possession of the said share. Srimati 
Bibhabati Debi was the principal defendant in that 
suit. That suit, which was later on transferred to 
the Court of the Additional District Judge, Dacca, 
was decreed in his favour on 24th August 1936. 
Before filing an appeal to this Court Srimati 
Bibhabati Debi obtained an order from the Court 
which had passed the decree by which execution of 
the decree was stayed till 21st November 1936. Sri- 
mati Bibhabati Debi filed her appeal against the 
said decree, being First Appeal No. 1 of 1937, on 
5th October, 1936. Thereafter, at her instance a 
rule was issued by this Court on the plaintiff to 


show cause why the execution of the decree should 
DOt i b m £ ta y ed till the disposal of the said first ap- ' 
peal. That rule came on for final hearing before 
b. K. Grhose and Mc’Nair JJ. Their order, which 
was passed on 13th December 1936, is reported in 

41 N * 3 ? 4 * 1 Tbe exe oution started by the 

plaintiff was allowed to proceed on terms. Those 
terms were : (1) That the manager of the Court of 
Wards was to remain in charge of the properties in 
suit but as manager of the plaintiff ; (2) that the 
plaintiff was to execute in favour of the said per- 
sons a power of attorney on terms indicated in that 
order ; and (3) that the plaintiff was to furnish 
security for rupees two lacs. 

The amount of the security was fixed on an esti- 
mate that the net annual income of the properties 
in suit was rupees one lac and that the first appeal 
would be pending for two years only. It was ex- 
pressly stated m the order that if the appeal was / 

W« d /u P( ?-u d *° £ 1D tw ° years the a PPellant would 
have the liberty to apply for reconsideration of the 

amount of the security. The plaintiff executed the 

power of attorney in favour of Rai Saheb U. N. 

Conrhr w T at } h&t time the manager of the 

lacs TTil V f® ?- nd g f Ve securit y ^r rupees two 
lacs. His application for execution therefore was 

proceeded with. Srimati Bibhabati Debi filed an ob- 
jection to that application under S. 47, Civil P. C 

a 5 • ? bjeC | fcl I^ Was tbafc tbe ( l ecree of the learned 
Additional District Judge had allowed the plaintiff 

Possession of an undivided third share 
not of the whole of the Bhowal Raj estate but only 

u l5 har ? ln , a nUmber of specified properties 
which did not exhaust the properties of the Bhowal 

Raj estate. The said objection was overruled by the 

?q e , C 7 U 5 C ? ourt by T an 7 order d ated 22nd December a 
T h ? learned Jud S e held that the plaintiff was 9 
entitled to get possession of an undivided third 
share of the whole of the Bhowal Raj estate. Mis- 
ce haneous Appeal No. 1 of 1938 was preferred in 

U VVK b f ^moati Bibhabati Debi against that 
order. While the proceedings in execution were 
pending in the executing Court formal delivery of 

Sr i mat i °R i hh 1° those P ro P er ties, which 

U Blbh 5 batl had admitted to be included in 
the deoree under execution, was given by the exe- 

» rt m Decer ? ber !937 to the plaintiff 
f °“ 8 ft h bls who was the then Manager of 

two UTa u Wa / d ? iD res P ect of fc he remaining 
two-thirds share of the Bhowal Raj not in suit. b 

t h n co 1 TV f ' if ^ ^1 an application in 

r 1 ? ,. Mlsc eUaneous Appeal No. 1 of 1938 for 
stay of delivery of possession to the plaintiff of the 
properties which according to her were not com- % 
prised within the decree. That application was dis- 
P°. s ® d on terms which are not now material. The 
said Miscellaneous Appeal No. 1 of 1938 was dis 
missed in February 1941. The result is that it has 
now been finally held that the plaintiff is entitled to 
get possession of an undivided third share of the 
whole Bhowal Raj estate in terms of the decree of 
the Additional District Judge of Dacca which has 
been confirmed by this Court on 25th November 
1940 when final orders were made in regard to 
First Appeal No. 1 of 1937. In may 1941 tht plain! 
tiff was given formal possession through his mana 
ger of the remainder of the properties included in 
the Bhowal Raj estate. On the basis of the securitv 
furnished by the plamtiff in terms of the order of 

I; o^n oont 11 li a ‘ r JJ ' the Pontiff was paid 
Bs. 2,00,000 by the Manager of the C ourt of Wards 

1. (*37) 65 C. L. J, 127 : 41 C. W N 374 rjkv, 
bati Debi v. Bamendra Narayan Boy. ’ 
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before August 1938. He had still a surplus amount 
in his hands. At that stage, Srimati Bibhabati Debi 
made an application to this Court in First Appeal 
No. 1 of 1937 on 24th August 1938 in which she 
pointed out that the plaintiff had already taken 
rupees two lacs from out of the income of the pro* 
perties in suit. She asked the Court to make an 
order on the Manager not to pay the plaintiff any 
further sum until the latter had furnished addi- 
tional security. That application was disposed of by 
an order dated 7th November 1938. The order runs 
thus : 

“We direct the Manager to deposit the surplus 
amount in his hands which is payable to the plain- 
tiff in terms of the orders of the Court and go on 
depositing every month further amounts as they 
became available in this Court till the disposal of 
the appeal. (First Appeal No. 1 of 1937). 
b The amount so deposited can only be withdrawn 
by the plaintiff-respondent on his furnishing addi- 
tional security to the satisfaction of the registrar, 
Original Side, of this Court.” 

In terms of this order, the Manager went on depo- 
siting in this Court the net income of the properties 
in suit. The total amount so deposited by him is 
Rs. 2,98,489-1-8. Of this sum Rs. 2,78,489-1-8 was 
deposited before 25th November 1940, when the 
First Appeal No. 1 of 1937 was finally disposed of 
by this Court and Rs. 20,000 was deposited by him 
thereafter. The plaintiff did not furnish additional 
security in terms of the order dated 7th November 
1938 and so the sum is lying in this Court. By his 
application made before us he wants to withdraw 
the whole amount without giving any security. His 
contention is that as the decree of this Court had 
c declared him to be the owner of the suit properties 
and as there is no appeal yet against that decree he 
is entitled to withdraw the said sum of money un- 
conditionally, as it represents the net income of his 
properties. This application is opposed by Srimati 
Bibhabati Debi. She has filed an affidavit on 4th 
April 1941 in which she has stated that she intends 
to file an appeal to His Majesty in Council, but has 
not been able to prepare the grounds of appeal, and 
to file the application for leave to appeal to His 
Majesty in Council as she has not been able to 
obtain the certified copies of the judgment and 
decree of this Court passed in First Appeal No. 1 of 
1937, although sho had applied for the same im- 
mediately after tho judgment was delivered. After 
the said affidavit had been filed certified copies of 
the judgment and decree have been delivered to her 
by the office on 13th Juno 1941. Tho learned advo- 
d cate appearing for her makes a statement that ho 
has been instructed to proparo tho grounds of appeal 
but as tho judgments of the three learned Judges 
who heard the appeal are voluminous it would not 
be possiblo for him to draw up tho grounds of 
appeal before the last week of August oven with the 
greatest amount of application. The last date for 
filing tho application for leave to appeal to His 
Majesty in Council, wo are told by Mr. Chakravarti, 
would bo the reopening date after the long vacation, 
i. e., 10th November 1941. 

We do not think that Srimati Bibhabati Devi can 
at this stage object to tho withdrawal by tho plain- 
tiff of tho sum of Rs. 20,000 which was deposited by 
the Manager of the Court of Wards after the dispo- 
sal of First Appeal No. 1 of 1937 by this Court. 
That sum was not deposited in this Court in pursu- 
ance of any order passed by it, for, the direction of 
this Court was that the surplus income of the pro- 
perties in suit was to bo deposited as long as tho 
said appeal would be pending in this Court. Tho 


Manager of the Court of Wards is the plaintiff's g ’ 
manager and as the orders passed by S. E. Ghose 
and McNair JJ., and the order passed by us on 7th 
November 1938 had spent their force as soon as the 
final order was made in the said First Appeal on 
25th November 1940, it was the duty of the said 
Manager to pay after 25th November 1940 all the 
income of the disputed properties to the plaintiff 
directly. He was under no obligation to deposit the 
same in this Court. We must accordingly proceed 
on the footing as if the said Manager had done 
with regard to those sums of money what he ought 
to have done. The mere fact that he has deposited 
the same in this Court on mistaken notions cannot 
in our judgment place the plaintiff in a worse posi- 
tion. In any event, even if we had the power to 
prevent the withdrawal by the plaintiff of the said 
sum of Rs. 20,000 or prevent him from taking the 
profits of the properties in suit that have aoorued / 
due after 25th November 1940 or is now accruing, 
we think that we should not in our discretion exer- 
cise that power. He has taken possession through 
Court by executing his decree and the imposition of 
an obstaole against him in respect of those sums of 
money would be reducing his possession to a barren 
one. We would, however, make it clear that should 
the Division Bench, which would be in charge of 
Privy Council matters at the time when the leave 
to appeal to His Majesty in Council will be made, 
be of opinion that it has the power to demand 
security from the plaintiff for the profits that he 
may receive or may have received from the proper- 
ties in suit and that that power should be exer- 
cised, the order which we are making in respeot of 
the said sum of Rs. 20,000 or the observations 
whioh we have made bearing on the question of g 
the exercise of discretion shall not be taken to 
fetter tho hands of that Benoh in any way. With 
regard to the said sura of Rs. 20,000 whioh has 
been deposited in this Court after 25th November 
1940 our order is that the same may be withdrawn 
by the plaintiff without furnishing any security. 

With regard to the remaining sura in deposit in 
this Court, namely Rs. 2,78,489.1-8, the position is 
different. It has been brought into this Court by 
its ordors. No doubt the plaintiff is now the owner 
of this sura of money and would be owner unless 
the deoree of this Court passed in First Appeal 
No. 1 of 1937 is reversed by His Majesty in Coun- 
cil, but this Court has still the custody. We can- 
not accept Mr. Chatterjee’s contention that by 
reason of the deoree having been executed his 
client has in law the possession of the said sum of 
money and this Court is “only mechanically in con- ^ 
trol’* — a phrase whioh he used very often in the 
course of his argument. The sura was not the sub- 
ject-matter of tho execution proceedings started by 
his client. In those proceedings he prayed for and 
was granted possession of the immovable properties. 

In thoso execution proceedings he could not have 
asked for possession of this sura of money, for, it 
was not mentioned and could not have been men- 
tioned in tho deoroe of the learned Additional Dis- 
trict Judgo and is not mentioned in the decree of 
this Court passed in the said first appeal. It is 
therefore still in tho lawful custody of this Court. 

\\ o think that this Court should be careful with 
regard to moneys in its lawful custody especially as 
the sum is a heavy one and should not part with 
this sum of money unconditionally or make any 
order by reason of whioh Srimati Bibhabati Debi 
may lose the money if her appeal to His Majesty in 
Couucil succeeds. Tho plaintiff has admittedly 
nothing in this world save and except the proper- 
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a ties in suit which have been decreed to him. If 
this sum be allowed to be withdrawn by him with- 
out security there would be no chance of recovering 
the same from him if Srimati Bibhabati Devi ulti- 
mately wins her case. In these oircumstances we 
think that if we have the power to demand ad- 
equate security from the plaintiff we should exercise 
that power in this case. 

The provisions of O. 45, R. 13 deal with the 
powers of this Court when an appeal to His Majesty 
in Council has been filed. In 33 I.A, 1322 Lord 
Macnaghten pointed out that Courts in India are 
better fitted to exercise those powers than the Judi- 
cial Committee of the Privy Council. The first 
question is whether this Court would have the 
power to give directions with regard to this sum of 
money after the application for leave to appeal to 
His Majesty in Council has been filed. For a con- 
* sideration of this question, O. 45, R. 13, sub-r. 2, 
cl. (d) only is material. This Court can at that 
stage give directions respecting the subject-matter 
of the appeal to His Majesty in Council. That 
clause indicates at any rate that this Court can at 
that stage make an order for the preservation of 
the subjeot- matter of the appeal. In a sense, this 
sum of money can be regarded as the subject-mat- 
ter of the appeal, for, it is the income of the im- 
movable properties in suit. An adjudication of title 
in respect of those immovable properties one way or 
the other would directly affeot the ownership of this 
sum of money. Prima facie, therefore, this Court 
would have the power under that clause to make an 
order touching this sum of money. Whether it would 
in the exercise of its discretion make an order in 
respeot thereto as asked for by Srimati Bibhabati 
4 Devi is a different question. Even if clause (d) does 
not cover this case this Court at that stage would 
have the inherent power to make an order concern- 
ing this sum of money. That this Court has powers 
outside those defined in O. 45, R. 13 has been laid 
down in 34 C.W.N. 6318 and 38 C.W.N. 795* in 
which the decision in 13 C.W.N. 690 5 * was noticed 
and distinguished. 

In the course of the argument we expressed these 
•views on the powers of this Court, when an appli- 
cation for leave to His Majesty in Council has been 
presented, at least after the grant of the certificate. 
On this part of the case we proceed on the aforesaid 
view which we have expressed leaving it open to the 
parties to re-argue the matter relating to the con- 
struction of O. 45, R. 13, sub-r. 2, cl. (d) as also the 
matter as to whether apart from that rule the Court 
has inherent power to make an order relating to the 
^ said sum of Rs. 2,78,489-1-8 before the Bench deal- 
ing with Privy Council matters, if they so desire, 
after the application for leave to appeal to His 
Majesty in Council has been filed. If that Court has 
at that stage that power we are of opinion that we 
have the auxiliary power, the inherent power to 
make an interim order in aid of the order that may 
eventually be made by that Court. This in our 
judgment is the principle underlying the decision 

2. (’06) 29 Mad. 379 : 33 I.A. 132 : 16 M.L.J. 299 
(P.C.), Vasudeva Mudaliar v. Sadagopa Muda- 
liar. 

3. (’31) 18 A.I.R. 1931 Cal. 79 : 129 I.C. 833 : 34 

C. W. N. 631, Sarat Kumar Roy v. Official Assi- 
gnee of Calcutta. _ 

4 . (’34) 21 A.I.R. 1934 Cal. 823 : 153 I.C. 272 : 

59 C.L.J- 440; 38 C.W.N. 795, Sailendra Nath v. 

5. (’09) 13 C.W.N. 690 : 1 I.C. 812 : 9 C.L.J. 561, 

Laliteswar Singh v. B haves war Singh. 


in 40 Cal. 955.® In that case leave to appeal against 
a decree of this Court passed in favour of the mort- 1 
gagee had been ref used by this Court. No application 
for special leave had then been filed before His 
Majesty in Counoil, but an affidavit was filed in 
which it was stated that mortgagor intended to file 
an application for special leave. He made an appli. 
cation m this Court for stay of execution of the 
mortgage decree till such time as would enable him 
to file the application for special leave and obtain a 
stay order from His Majesty in Council. Two ques- 
tions were raised, namely, (1) whether this Court 
had the power to grant the limited stay and (2) 
whether in its discretion it should. On the first 

PS? gave an elab orate judgment 

holding that this Court had the power. Holmwood J. 

dld d }scuss this question but he was not pre- 
pared to dissent from that view. He disagreed with 
Mookerjee on the second question only. f 

Since then a Division Bench of this Court has 
agreed with the judgment of Mookerjee J. on the 
first point A. I. R. 1939 Cal 308.7 No doubt the 
question of interim stay of proceedings in execution 
of the decree was the subject-matter of consideration 
m those oases but that was a fortuitous matter. The 
underlying principle of those cases was what we have 
stated above, namely that this Court has the in- 
herent power to make an interim order maintaining 
the status quo till such time within which the 
application for leave to appeal to His Majesty in 
Council may be made and for such further period 
as within which an order may be obtained from the 
proper Court. In this case, the time for filing the 
application for leave to His Majesty in Council 
according to Mr. Chakravarty’s statement would 
expire on 10th November 1941. The judgments of g 
this Court are heavy. Srimati Bibhabati Debi 9 
applied for certified copies of the judgments and 
decree of this Court shortly after the judgments 
were d ®l lve red. She obtained those copies on 13th 
dune 1941. In these circumstances the orderthatwe 

J“ a ^ e . 1 “. res .Pf c 1 t . of . the said sum of Rs. 2,78,489-1-8 
is that it will lie in this Court till 26th November 

’ u ° le f L m tbe meantime the plaintiff gives 
security to the satisfaction of the lower Court. If no 

St 100 I? r J ea T e t0 , a PP eal t0 His Majesty in 
£? dn , cl1 ^ed, the plaintiff will be entitled to 
withdraw the same without furnishing security. If 
the application for leave is filed, the said sum of 
money would be subject to such orders as the Bench 
in charge of Privy Council matters may deem fit 
to make. Srimati Bibhabati Debi at whose instance 
we are directing the detention of the said sum of 
Its. 2,78,489-1-8 subject to the terms stated above 
must give a written undertaking and file it in this 
Court to the effect that if the plaintiff finally suc- 

C ?. * D the suit she would pay interest to the 
plaintiff at the rate of 6 per cent, per annum on the 
said sum from the date when the plaintiff filed his 
application (i. e. 25th March 1941) till 26th Novem- 
ber 1941 or such earlier date on which the money 
may be withdrawn by the plaintiff on giving secu 
nty. She must also give security to the satisfaction 
of the lower Court for the payment of the said 
interest or deposit in this Court Government Pro 

m -fu° ry *u N0teS °! t i ie requisite value as security 
withm three weeks from this date. If she does not 

file the said undertaking or give the said security 

6 - Cal |. S5 = 18 I- C. 207 : 16 C. L. J. 508. 

Nand Kishore Singh v. Ram Golam Sahu. 

7. (’39) 26 A. I. R. 1939 Cal. 308 ; 183 I. C. 565 

t h«T Por^of 1 Calcutta^ 810 & °°- T * C °““ ; -°nersof 
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a within three weeks from today the plaintiff will be 
at liberty to withdraw the said sum of rupees 
2,78,489-1-8 without furnishing security. As we are 
making a discretionary order in favour of Srimati 
Bibhabati Debi she must pay the costs of this appli- 
cation to the plaintiff. Hearing fee assessed at 20 
gold mohurs. 

KHUNDKAR J. — I agree. The position presen- 
ted to us in these proceedings is somewhat unusual, 
and there is no provision of the Code of Civil Pro- 
cedure, and no judicial authority which precisely 
covers the facts. There is before us no application 
for stay of execution for the simple reason that the 
decree in question has been executed. The order of 
a Bench of this Court (S. K. Gho3e and McNair JJ.) 
dated 13th December 1936 (reported in 41 C. W. N. 
374 1 at p. 381) upon a rule for stay of execution 
b was in the following terms : 

“The plaintiff decree-holder has already applied 
to the lower Court for execution of the decree and a 
conditional order has been made by the learned 
Subordinate Judge as I have already mentioned. 
Therefore execution will proceed, but subject to the 
following conditions : As regards the amount of 
security it is not disputed that the annual income 
of the one-third share in dispute is one lac of rupees 
and it is suggested that the appeal may last two 
years. Therefore the amount of two lacs of rupees 
would be the proper amount of security. Plaintiff will 
furnish security for this amount to the satisfaction 
of tho Registrar of the Appellate Side in this Court, 
Next the Manager, Court of Wards, will be appoint- 
ed manager of the one-third share in dispute on tho 
same terms as in the case of the one-third share 
c possessed by Srimati Ananda Kumari Debi, defen- 
dant-petitioner 3. Should the appeal be not disposed 
of within two years, tho applicants will have liberty 
to apply to have tho question of seourity re-consi- 
dered.” 

Thereafter, on 7th November 1938, my learned 
brother and I made an order upon the application 
of the appellant Srimati Bibhabati Debi by which we 
directed the Manager to continue depositing in 
Court the income as it came into his hands. We 
further directed that the plaintiff-respondent would 
withdraw these monies only upon furnishing addi- 
tional security. This order continued and partly 
implemented the order of 13th Decembor 1936. It 
cannot be disputed that thoso two orders spont 
themselves on 25th Novombor 1940 when the appeal 
(L'\ A. 1 of 1937) was dismissed. Moreover, tho 
j decree has been executed, and possession has been 
delivered of the property which was the subject- 
matter of tho suit, and of tho appeal to this Court. 
In these circumstances wo now have an application 
by the decree- holder for payment to him of tho 
monies at present lying in this Court by virtueof tho 
twoorders just referred to. It is contended that these 
monies aro the property of tho applicant, and that 
this Court has no power to refuse to make an order 
releasing them from custody. Order 45, R. 13, Civil 
I*. C., does not in terms apply becauso no appli- 
cation for leavo to appeal to His Majesty in Coun- 
cil hns yet been preferred. Indeed, on behalf of the 
petitioner it has been contended that evon if leavo 
to appeal had been granted, this Court would have 
no jurisdiction to make an order detaining tho 
monies in question, since these wore not embraced 
in the decree, and would form no part of tho sub- 
ject-matter of the appeal to Ilis Majesty in Council. 
As regards this contention, I have littlo doubt that 
the Court granting leavo to appeal would have 
amplo jurisdiction to mako such orders as it consi- 


dered necessary with reference to these monies. 
Order 45, R. 13, sub-r. (2) ol. (d) is in these terms : 

“The Court may, if it thinks fit, on special cause 
shown by any party interested in the suit, or other- 
wise appearing to the Court .... place any party 
seeking the assistance of the Court under such con- 
ditions or give such other direction respecting the 
subject-matter of the appeal, as it thinks fit, by the 
appointment of a receiver or otherwise.” 

Obviously these monies were not mentioned in 
the decree because they represent the fruits and 
profits of the decretal property accruing after the 
decree was passed. But to say that they would form 
no part of the subject-matter of an appeal to His 
Majesty in Council would be incorrect, for the re- 
newal of the decree would deprive the respondent 
of his right to these monies, just as indubitably as 
its affirmance would confirm his title to them. On 
behalf of the opposite party, Srimati Bibhabati Debi, / 
the unsuccessful appellant in First Appeal No. 1 of 
1937, an affidavit has been filed in which it is 
affirmed that she intends to appeal to His Majesty 
in Council. The question which we have to decide 
therefore is whether we have the power to make an 
order detaining the monies until an application for 
leave to appeal is presented, or until the period of 
limitation prescribed for that purpose expires. The 
sum in question is large, and the petitioner has no 
means other than the property whioh he has ob- 
tained by his decree. If he were allowed to with- 
draw the money, the opposite party would in all 
probability be unable to recover it in the event of 
her appeal succeeding. On the other hand, loan see 
little prospect of any injury to the petitioner if the 
detention of the money in this Court were to be 
prolonged for a strictly limited period. In the latter $ 
event we would bo leaving the Bench which will y 
deal with the application for leave to appeal free to 
mako suoh order, if any, as it might think fit in 
regard to these monies, whereas in the former we 
would be depriving that Bench of the power to make 
what it might consider to be a very necessary dis- 
position of theso monies pending the disposal of the 
appeal to His Majesty in Council. 

Reference has been made by my learned brother 
to the inherent powers of this Court under S. 151 
of the Code, and to a number of cases not essentially 
dissimilar to the present case, in whioh a power 
under that section was invoked. In applying the 
principle of those decisions I feel prompted to say 
that some analogy is discernible between the situa- 
tion with which we are hero dealing and cases which 
arise out of applications for stay of execution. Al- 
though tho order mado by this Court on 13th h 
December 1936, stated that execution would proceed, 
conditions were imposed, the effeot of which was to 
deprive the decree- holders of tho full fruits of his 
decreo for tho time being. Tho decreo gave the 
plaintiff a one-third share in the Bhowal estate. 
The decretal property was to be held by the Manager 
of the Court of Wards as tho plaintiff’s manager on 
tho plaintiff's behalf. But tho future income of the 
decretal property was not to bo paid to the plaintiff 
unconditionally but was to be paid into Court, and 
tho plaintiff was permitted to withdraw it only upon 
furnishing security. This state of affairs was to con- 
tinue until tho disposal of the appeal. Had such a 
condition not been imposed, the plaintiff would have 
come into immediate and unfettered possession not 
only of tho corpus, but also of the income as and 
when it accrued. In a sense it is the trammels 
imposed by tho orders of 13th December 1936 and 
7th November 1938, which have prevented tho 
plaintiff from taking all in execution, and it is in 
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& consequence of those orders that these monies are 
now in the custody of the Court. To make an order 
that these monies are to remain in the custody of 
the Court unless security is furnished would be to 
prolong this situation. 

In 40 Cal. 955,6 the faotswere as follows : Defen- 
dants against whom a mortgage suit had been 
decreed by the High Court on appeal, applied for 
leave to appeal to His Majesty in Council but their 
application was refused. Meanwhile, the plaintiffs 
had applied for execution of their decree. Defen- 
dants eventually applied to the High Court for stay 
of execution and filed an affidavit stating that they 
had taken steps to apply to the Judicial Committee 
for special leave to appeal to His Majesty in Coun- 
cil. Mookerjee J. observed in his judgment that the 
assumption that the Court has authority tO 'grant a 
5 stay, only when an appeal or an application for 
• leave to appeal is pending was groundless, and was 
negatived by O. 41, R. 5 (2) of the Code of 1908 
which expressly recognises the position that an 
■original Court may, for a limited time, stay proceed- 
ings in execution of its own decree, in view of a 
possible appeal to a superior tribunal. He held that 
a. Court ought to act in aid of a possible order for 
stay that might thereafter be made. 


S. 151 of the Code recognises, to control the subject- 
matter of an appeal to His Majesty in Council, 
which if not regulated, might in a certain eventuality 
involve a party in irreparable injury. The direction 
which we are making that the sum now in Court is 
for the period indicated not to be withdrawn with- 
out security, does not affect the monies paid in by 
the plaintiff’s manager after 25th November 1940, 
because these should have been remitted to the’ 
plaintiff as they were not covered by any order of 
this Court, and payment into Court was entirely 
unauthorised. 

G.N./R.K. Order accordingly. 
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In 38 C. W. N. 795 4 this Court held that apart 
Irom the powers under O. 45, R. 13 to stay further 
proceedings in a suit under appeal to the Privy 
Uouncil, the High Court has abundant inherent 
powers to stay such proceedings in a suitable case. 
■Guidance is furnished by the following passage in 
that judgment : “And indeed from what the Judi- 
cial Committee have said on more occasions than 
one as regards the advisability on the part of this 
Court to deal with matters of this description, at 
least in the first instance, it would seem that such 
power has been assumed." In A.I.R. 1939 Cal. 308 7 
it was laid down, following 40 Cal. 955 6 and 38 
C.W.N. 795 , 4 that pending the filing of an applica- 
tion for special leave to appeal against an order 
refusing to stay execution the High Court had 
inherent power under S. 151 of the Code to stay the 
■execution of a decree although the matter might not 
be strictly within the terms of O. 45, R. 13. 
Clause (d) of O. 45, R. 13(2) was recently considered 
in I. L. R. 1939 Mad. 1358 i n which it was held, 
that the High Court has power in a proper case even 
though no appeal had been filed against a final 
decree, and the appeal pending before the Privy 
Council was only with respect to the preliminary 
deoree, to pass necessary orders in order to safe- 
guard the rights of an applicant who asks for stay of 
execution of the final deoree. With regard to cl. (d) 
it was observed that under this clause the Court has 
power to give whatever direction it thinks necessary 
respecting the subject-matter of the appeal whereas 
els. (b) and(c) contemplate action by the Court with 
reference to the decree appealed from. Under 
cl. (d) directions may be issued by the Court with 
reference to the subject-matter of the appeal. 

This Court would have the power to make an 
order respecting the monies in question when an 
application for leave to appeal had been filed. Of 
this we have little doubt. And I am not prepared 
to say that we, at this stage, have no jurisdiction to 
give directions in aid of such a possible order if the 
circumstances call for it as urgently as they do in 
the present case. To hold otherwise would be to 
deny that this Court has an inherent power such as 


(a) Fraud — A purchasing receipt benami in 
name of B and taking from B sham handnote 
only by way of security— Fact of A transferring 
handnote to C enabling Cto obtain decree there- 
on against A constitutes fraud — B can sue A for 
damages — B's cause of action is not premature 

merely because decree has not been executed 

Principle governing claim for contribution aris- 
ing out of joint promises does not apply to 
claim such as B's against wrong doer — Injury g 
to B need not amount to actual pecuniary loss 
— Pecuniary loss would only help to determine 
measure of damages. 

Where A purchases a receipt benami in the name 
of B and takes from B a sham handnote only by 
way of security then the very fact that A transferred 
the handnote to Cthus enabling Cto obtain a decree 
against Hon that handnote would constitute a fraud 
which itself is sufficient to sustain the claim of B 
for damages against A. The claim of B cannot be 
said to be premature merely because the decree has 
not been executed against him inasmuch as he is 
already placed under a legal liability by that decree 
and damage is not caused to a person only by causing 
actual pecuniary loss to him. The obtaining of a 
deoree against B is sufficient damage caused to him 
and hence his claim cannot be said to be premature. 
The principle governing a claim for contribution 
arising out of joint promises, cannot have any appli- 
cation to cases such as the claim of B where the 
relief claimed is based on the right to a satisfac- 
tion for wrongful injury or liability suffered by the 
claimant on account of the act of the defendant. A 
claim to contribution arising out of joint promises 
is not a claim against a wrongdoer. B’s claim is one 
by a party injured by the wrongful act of another. 

The injury complained of need not amount to any 
actual pecuniary loss. The pecuniary loss comes into 
consideration only to help the determination of the 
measure of damages to be awarded in such a case. 

[P 495 Cl] 

(b) Fraud-Damages — Damages need not be 

proportionate to actual pecuniary loss They 

can be vindictive or exemplary, 


8 . (’39) 26 A. I. 
I. L. R. (1939) 

Ramanathan v. 


R. 1939 Mad. 50 : 180 I. C. 85 : 
Mad. 135 : (1938) 2 M. L. J. 764, 
Yiswanathan. 


In cases where the elements of fraud, oppression, 
malice or the like are found, the law does not con- 
fine its remedy to the payment of compensation 
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a merely proportionate to any pecuniary loss actually 
suffered by the injured person. It can grant vindic- 
tive or exemplary damages- by way of punishment 
to the wrongdoer. [P 495 C 1] 

Sarat Ch. Janah and Hiran Kumar Roy — 

for Appellant. 

Nirmal Ch. Nandi and Himaja Sankar Majum- 
dar — for Respondents. 

JUDGMENT. — This appeal by the plaintiff 
arises out of a suit for the recovery of Rs. 3500 from 
defendant 1 under a receipt dated 7th March 1932 
or in the alternative from defendant 2 as damages. 
The plaintiff’s case shortly stated was : That defen- 
dants 1 and 2 were partners in a jute business, that 
for constructing some structures in connexion with 
the business they purchased timber from defendant 3 
and for the price thereof amounting to Rs. 3700, 
b defendant 1 alone executed a receipt in favour of 
defendant 3. That defendants 1 and 2 then fell out 
with each other and in order to harass defendant 1 
and teach him a lesson on 21st November 1932, de- 
fendant 2 purchased for Rs. 3000 the receipt in the 
benami of the plaintiff (Ex. 1) and took from him 
on the same day a promissory note for Rs. 3000 by 
way of security : That subsequently defendants 1 
and 2 made up their differences and defendant 2 
then assigned the promissory note to defendant 1 
and defendant 1 on the strength of it instituted 
Money Suit No. 126/35 and secured a decree against 
the plaintiff for Rs. 3500 notwithstanding his con- 
tention that no consideration was paid for the pro- 
missory note and it was executed merely as security 
for the receipt purchased in his benami, Ex. 1: That 
defendant 2 did not appear in order to contest the 
suit but on the contrary colluded with defendant 1: 
c That the plaintiff thus suffered loss and injury not 
being able to sue upon Ex. 1 and also being made 
liable on account of the promissory note in Suit 
No. 126/35 by the fraudulent conduct of the defen- 
dants: That consequently the plaintiff instituted the 
present suit in September 1936 for the recovery of 
tho amount due on the basis of Ex. 1 and in case 
this claim was found to bo barred by limitation for 
damages to tho extent of the amount decreed against 
him in Suit No. 126/35. 

The defence inter alia was that the plaintiff was 
not the benamdar of defendant 2 in respect of Ex. 1, 
that in fact ho paid tho consideration monoy for 
Ex. 1 with tho money borrowed from defendant 2 
upon tho handnote: that the suit was barred by 
limitation and res judicata; that there was no fraud 
on the part of tho defendants. In tho trial Court, 
^ it was conceded by the plaintiff that tho suit was 
barred by limitation as well as byres judicata so far 
as defendant 1 was concerned but it was contended 
that so far as defendant 2 was concerned there was 
no question of limitation in respect of his fraud in 
connexion with the decree in Suit No. 126/35 nor 
was there any bar of res judicata as tho question of 
tho benami of Ex. 1 and tho security given by the 
handnote in connexion therewith woro not relevant 
to that suit having regard to the nature and tho 
scope of tho suit and the provisions of S. 43, Negoti- 
able Instruments Act. Tho trial Court accepted these 
contentions and passed a decree as against defen- 
dant 2 only, dismissing tho claim as against defen- 
dant 1. From the decision defendant 2 appealed and 
the lower appellate Court while agreeing with tho 
trial Court as regards the liability of defendant 1, 
dismissed tho claim as against defendant 2 as well 
holding that there was no fraud in connexion with 
Suit No. 126/35 in respect of tho handnote. Tho 
plaintiff thereupon preferred tho present appeal. It 


A. I. R. 

is urged by the learned advocate on behalf of the 
appellant that the Court of appeal below misappre- 
hended the plaintiff’s case and that the findings 
recorded were insufficient for the disposal of the 
appeal inasmuch as the Court below had omitted to 
consider the question of the benami of Ex. land the 
security given by the hand-note which were specifi- 
cally raised in issue 3, which ran as follows : 

“Did defendant 2 purchase a receipt from Mona 
Sheik (D-3) in the benami of the plaintiff and take 
a hand-note from the plaintiff by way of security?” 

On this issue, the Court of first instance came to 
the conclusion that defendant 2 purchased the receipt 
in the benami of the plaintiff and that he took the 
hand-note from the plaintiff by way of security. A 
finding on this point is essential for the purpose of 
disposal of this case; but unfortunately, the Court 
of appeal below did not advert to this matter at all. 

If defendant 2 purchased the receipt in the benami / 
of the plaintiff and if the hand-note from the plain- 
tiff was taken by defendant 2 only by way of secu- 
rity, then the very fact that defendant 2 transferred 
this hand-note to defendant 1, thus entitling the 
latter to have a decree against the plaintiff on that 
hand-note, would be a fraud whioh will sustain the 
claim of the plaintiff for damages in the present 
suit. Further, if this was the real nature of the 
transaction, then it is difficult to see why the plain- 
tiff would think of suing defendant 1 on the strength 
of the receipt. He was a mere benamidar and there 
is nothing on the record to show that he had any 
reason to suspect that defendant 2 was thinking of 
putting him to trouble by transferring the sham 
hand-note to defendant 1. The learned Additional 
District Judge disposes of the plaintiff’s claim on 
two alternate suppositions. He seems to reason that g 
either the plaintiff was a benamidar in respect of 
the purohase of the receipt or he was the real owner. 

If a benamidar, then he had no right to realise the 
amount due under that receipt and, therefore, by 
not realising the hand-note he did not suffer any 
loss. If the real purchaser, he should have sued de- 
fendant 1 on this receipt in due time. If he did not 
do that, he was to blame for it and consequently 
oven if he has suffered any loss on this account, that 
loss was caused to him by his own fault. The learn- 
ed Judge failed to see that if the transaction was 
benami one, tho plaintiff suffered loss not by non- 
realization of the amount due under the reoeipt, 
but by a decree having been made against him on 
tho sham hand-note whioh was a part of the same 
benami transaction. 

As regards the fraud of defendant 2, whioh caused 
loss to the plaintiff, the learned Judge says “There * 
is no direct evidence to show that the plaintiff in 
that suit and Peters colluded to obtain a deoree 

against Jharu the present plaintiff No active 

contrivance of Peters to constitute fraud could be 
proved and it is significant to notice that Peters 
has left the district long ago.” Unfortunately, the 
learned Additional District Judge failed to see that 
if tho transaction was a benami one, then the very 
aot by which Peters placed the sham hand- note in 
the hands of defendant l.thus enabling defendant 1 
to got a decree against the plaintiff, would consti- 
tute a fraud and that fraud itself will be sufficient 
to sustain the oause of action against Peters. The 
learned advocate appearing on behalf of the res- 
pondent contended that in any case as the decree 
against tho plaintiff has not as yet been executed, 
he has suffered no damages and* consequently his 
present suit for damages is premature. We are unable 
to accept this contention. The plaintiff has already 
been placed under a legal liability and damage is 
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O caused to a person only by causing actual pecu- 
niary loss to him. Defendant 1 has succeeded in 
obtaining a decree against the plaintiff and that 
decree can be executed at any moment, and, in our 
opinion, this is sufficient damage caused to him. 
We are therefore of opinion that the present suit is 
not premature. In support of his contention that 
the suit is premature, the learned advocate appear- 
ing for the respondent relied on 26 Mad. 322,1 but 
that was a case relating to a claim for contribution 
arising out of joint promises. The rule of law re- 
lating to such a claim as indicated from the illus- 
trations to S. 43, Contract Act, appears to be that 
when the claimant performs the whole of the joint 
promise, or at least, in excess of his share of the 
promise, his right to contribution arises. This prin- 
ciple therefore cannot have any application to cases 
of the present type where the relief claimed is 
based on the right to a satisfaction for wrongful in- 
jury or liability suffered by the claimant on account 
of the act of the defendant. 

A claim to contribution arising out of joint pro- 
mises is not a claim against a wrongdoer. But the 
present case is one by a party injured by the wrong- 
ful act of another. The injury complained of need 
not amount to any actual pecuniary loss. The pecu- 
niary loss comes into consideration only to help the 
determination of the measure of damages to be 
awarded in such a case. In cases where the elements 
of fraud, oppression, malice or the like are found, 
the law does not confine its remedy to the payment 
of compensation merely proportionate to any pecu- 
niary loss actually suffered by the injured person. It 
can grant vindictive or exemplary damages by way 
of punishment to the wrongdoer. We accordingly 
set aside the judgment and decree of the lower ap- 
pellate Court and remit the case for rehearing and 
disposing of the appeal in accordance with law. 
Costs to abide the result. 

G.N./R.K. Case remanded. 


1. (*03) 26 Mad. 322, Putti Narayana Murthi Ayyar 
v. Marimuthu Pillai. 
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Derbyshire C. J. and Gentle J. 


Sital Chandra Dutta — Appellant 


v. 

Emperor. 

Criminal Appeal No. 608 of 1941, Decided on 
23rd March 1942. 

d Criminal P. C. (1898), Ss. 297, 161 and 162 — 
Ss. 161 and 162 are mandatory — Statement 
under Ss. 161 and 162 is inadmissible though 
it can be used for purposes indicated in S. 162 

Charge under Ss. 326 and 324, Penal Code — 

Jury trial — Sessions Judge in summing up to 
jury pointing out that witness for prosecution 
had deposed against prosecution — That his 
statement before jury was different from that 
made by him to investigating officer under 

S. 161 Judge also referring to statement made 

by witness to doctor — Summing up held in- 
fringed Ss. 161 and 162 and amounted to mis- 
direction sufficient in itself to justify setting 
aside conviction. 

The language of Ss. 161 and 162, Criminal P. C., 
is mandatory and the statement falling within 
those provisions cannot be admitted in evidence 
although it can or parts of it can be used for the 
purposes indicated in S. 162, Criminal P^C.^ ^ ^ 


In a charge under Ss. 826 and 324, Penal Code, 
in the course of the summing up to the jury the ° 
Sessions Judge referred to the evidence of B a pro- 
secution witness in this way. “He has deposed 
entirely against the prosecution and it is necessary 
for us to see how far his deposition is true and how 
far it affects the case of the prosecution. The in- 
vestigating officer has told us that not merely did 
he examine B but he actually took down the state- 
ment under the provision of S. 161, Criminal P. C. 
This statement would not go in as evidence. Had B 
then made a statement before the investigating 
officer which was so entirely contrary to the pro- 
secution case as the one he has made before you, do 
you think it likely that the prosecution would have 
put him in the witness box ? Then again this B 
told the doctor who examined him that the accused 

had rushed at him and dealt him a stroke with a 
sword”: / 


Held that in pointing out to the jury that the 
evidenoe given by B to the jury was contrary 
to what B had previously stated to the investi- 
gating officer, the Judge was in effect telling the 
jury what was in the statement and that the evi- 
dence of the witness was different from what he 
had stated when the facts were being dealt with on 
another occasion. The summing up in this respect 
was a misdirection infringing in a somewhat serious 
way the mandatory provisions of Ss. 161 and 162, 
Criminal P . C., sufficient to justify setting aside 
the conviction. Further, the effect of the evidence 
of the doctor was put to the jury as an estab- 
lished fact and was inaccurate in its detail and in 
addition there was no reference in the summing up 
to the denial of B of having made any such state- 
ment. The Judge misdirected the jury in such a a 
way as to justify the conviction being set aside. 

Cr. P. C._ [P 496 ° « 

(’41) Chitaley, S. 162, N. 11, N. 19; S. 297 N. 11 
Pt. 28. 

(’41) Mitra, Page 507, N.504A; Page 1018 N.915. 

Amiya Lai Chatter jee and Hemanta Krishna 
Mitra — for Appellant. 

Tafazzal Ali — for the Crown. 

GENTLE J — The acoused was convicted before 
the learned Additional Sessions Judge of Midna- 
pore of offences under Ss. 326 and 324, Penal Code, 
for causing grievous hurt with a deadly weapon to 
two persons— Sarat Dutta and Bhaskar Pal— and 

A°Ju CaUSiD ^ ^urt to a third man named Nibaran 
Adhya. Objection is taken to the convictions on a 
number of grounds, but in the light of the conclu- 
sion at which I have arrived it is necessary to con- 
sider one ground only, namely, misdirection of the 
learned Additional Sessions Judge to the jury in 
regard to the evidence of Bhaskar Pal who gave 
evidence as prosecution witness 5 and who was one 
of the persons alleged to have been injured by the 
accused. It is not necessary to consider the whole 
of the evidence. Suffice it to say that the allega- 
tion was that the accused inflicted the injuries 
to the three persons mentioned above by means of a 
sword. In the course of the summing up to the jury 
the learned Additional Sessions Judge referred to 
the evidence of Bhaskar Pal in this way. He said • 

“He has deposed entirely against the prosecution 
and it is necessary for us to see how far his deposi- 
tion is true and how far it affects the case of the 
proseoution.” 

A little later : 


<• 


, 7 ?' 1Z Aziz> the investigating officer 

has told us that not merely did he examine Bhaskar 
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Pal, but he actually took down the statement under 
the provision of S. 161, Criminal P. C. This state- 
ment would not go in as evidence. Had Bhaskar 
Pal then made a statement before the investigating 
officer which was so entirely contrary to the pro- 
secution case as the one he has made before you, do 
you think it likely that the prosecution would have 
put him in the witness box ? Then again this 
Bhaskar Pal told the doctor who examined him 
that Shital Dutta had rushed at him and dealt him 
a stroke with a sword.” 

The statement to which reference is made in the 
summing up is covered by and is made in accord- 
ance with the provisions of Ss. 161 and 162, Cri- 
minal P. C. The language of the above statutory 
provision is mandatory and the statement cannot be 
admitted in evidence although it can or parts of it 
lean be used for the purposes which are indicated in 
& S. 162, Criminal P. C. The statement which Bhas- 
kar Pal apparently made to the investigating officer 
was undoubtedly covered by S. 162 and it was not 
admitted in evidence and it could not be admitted. 
Nevertheless although the learned Judge pointed out 
to the jury that the statement could not go in in 
evidence, he added, in effect, that had the state- 
ment of that witness not been favourable to the 
prosecqtion it was unlikely that the witness would 
have been called. Bhaskar Pal, although one of the 
injured in respect of whom a conviction was record- 
ed against the accused, nevertheless testified in 
favour of the accused. The learned advocate who 
appears on behalf of the Crown in this appeal has 
conceded that if the evidence of that witness had 
been believed and accepted the verdict must have 
been one of not guilty. In his observations to the 
jury the learned Judge, in effect, directed that the 
evidence given to the jury was contrary to what he 
had previously stated to the investigating officer. 
He was, therefore, in effect telling the jury what 
was in the statement and that the evidence of the 
witness was different from what he had stated when 
the facts were being dealt with on another occasion. 

1 ho summing up in this respect in my view wa 9 
a had misdirection infringing in a somewhat serious 
way the mandatory provisions of Ss. 161 and 162, 
Criminal P. C. He was putting to the jury matters 
for their consideration which in my view should not 
have been given to thorn. This misdirection in it- 
self is sufficient to justify sotting aside the convic- 
tion. I desire to add ono further matter in regard 
to tho last portion of the summing up which has 
been cited earlier, namely, tho statement which 
Bhaskar l’al is said to have made to a doctor who 
gave evidence. In summing up the learned Sessions 
Judge told the jury that Bhaskar Pal had informed 
tho doctor that tho accused had rushed at him 
(Bhaskar Pal) and dealt him a stroke with a sword. 
\\ben Bhaskar Pal was cross-examined ho denied 
that he told the doctor that the acoused was armed 
with a sword, and tho doctor when denim* with 

that matter confined his evidence to stating that 

Blmskar 1 a! had said that the accused had struck 
them meaning Bhaskar Pal and one other person 
No reference was made to the sword in tho evidonco 
of tho medical witness. Further, tho effect of the 
evideneo of tho doctor was put to tho jury as an 
established fact and was inaccurate in its detail and 
n addition hero is no reference in the summing up 
|to the denial of Bhaskar Pal of having made any 
such statement. In my view the learned Judge mis- 
d 1 rooted the jury in respects which I have mentioned 
oaiher and the misdirection is such ns to justify tho 
oonv.ot.ons recorded a^iost tho accused bein'* sot 
aside. I ho result is that these convictions will bo 


quashed. Under the provisions of S. 423 (1) (a), 
Criminal P. C., the matter will be remitted to 
another Sessions Judge for a trial of the acoused to 
be held in accordance with law. 

DERBYSHIRE C. J I agree. 

G.N./R.K. Retrial ordered. 
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Bepin Behary Law — Applicant 

y. 

Mohit Kumar Pal and others — 

Respondents. 

Application in Suit No. 1513 of 1936, Decided on 
22nd July 1941. 

(a) Letters Patent (Calcutta), Cl. 12— Suit on ^ 
mortgage — Part of mortgaged property outside 
jurisdiction — No leave under Cl. 12 obtained— 
Decree is nullity— Executing Court must refuse 
to execute it. 

% 

The High Court has no jurisdiction to entertain 
a mortgage suit where part of the mortgage property 
is outside its original jurisdiction unless leave under 
Cl. 12 has been obtained previous to the institution 
of the suit. The failure to obtain leave under Cl. 12 
is not a mere irregularity. The absence of leave 
goes to the root of the Court’s jurisdiction over the 
subject-matter of the suit. When no such leave was 
obtained, the entire decree in the mortgage suit is 
without jurisdiction and, therefore, a nullity. The 
Court has no jurisdiction to pass a decree only with 
respect to the properties within its jurisdiction as g 
6 uch a course would disturb the rights of third 
parties who may have purchased the equity of 
redemption or taken a mortgage on some portion of 
the property already mortgaged, and would disturb 
the course of marshalling and contribution laid 
down in S. 81, T. P. Act : (’30) 17 A.I.R. 1930 Cal. 
258 and (’31) 18 A.I.R. 1931 Cal. 651, Rel. on; (’29) 

16 A. I. R. 1929 Cal. 358 and 14 Cal. 835, Expl. 

[P 497 C 1, 2; P 498 C 1] 

The deoree having been passed by a Court without 
territorial jurisdiction the oxeouting Court must 
refuse to exeoute it as it is a nullity: (’25) 12 A.I.R. 
1925 Cal. 907 (F.B.), Rel. on ; (’33) 20 A.I.R. 1933 
Cal. 85, Ref. [p 497 q 2 ] 

C. P. C. — 

(’40) Chitaley, Let. Pat. Cl. 12, N. 9. Pt. 1. 

(’41) Mulla, Page 1394 Pts. (p), (w). h 

(b) Execution— Decree whether without juris- 
diction— Executing Court can refer to plaint. 

A deoree must bo road with the connected docu- 
ments. In order to see whether the decree is with- 
out jurisdiction and a nullity the executing Court 
can refer to the plaint : (’32) 19 A. I. R. 1932 Cal. 
380, Rel. on. [p 497 c 2] 

C. P. C. — 

(’40) Chitaley, S. 38, N. 8 Pt. 15; S. 47, N. 30 
1 U. 1 . 

(’41) Mulla, Page 164 Pts. (f), (g). 

(c) Jurisdiction — Consent or waiver by party 
cannot confer jurisdiction not possessed by 
Court — Absence of leave under Cl. 12, Letters 
Patent (Calcutta), goes to root of Court’s juris- 
diction over subject-matter oi suit— No consent 
or waiver by deiendant can cure defect. 

V lloro there is no jurisdiction the Court cannot 
bo imested with jurisdiction either by waiver or by 
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c consent. When a Judge has no inherent jurisdiction 
over the subject-matter of a suit the parties canDot 
by their mutual consent convert it into a proper 
judicial process, but where a Judge is competent to 
try a cause and the parties join issue and go to trial 
on the merits, the defendant cannot subsequently 
dispute his jurisdiction upon grounds that there 
were irregularities in the initial procedure, which if 
objected to at the time would have led to the dis- 
missal of the suit. The absence of leave under Cl. 12, 
Letters Patent (Calcutta), goes to the root of the 
Court’s jurisdiction over the subject-matter of the 
suit and no consent or waiver on the defendant’s 
part can cure the defect : (’30) 17 A. I. R. 1930 Cal. 
258; 9 All. 191(P.C.) and (’31) 18 A.I.R. 1931 Cal. 651, 
Bel. on; 35 Cal. 394 and 17 C.W.N. 512, Dissent. 

[P 497 C 1; P 498 C 1] 

C. P. C. 

(*40) Chitaley, S. 9, N. 5 Pts. 1 and 2 ; Let. Pat. 

Cl 12 N 9 Pt 1. 

(’41)*Mulla,* Page* 128 Pt. (n); Page 129 Pt. (q). 

S. R. Das — for Applicant. 

B . C. Ghose — for Respondents. 

ORDER. — The present application raises a pure 
question of law and it seems to me that the question 
must be answered in favour of the petitioner. The 
plaintiff instituted a suit upon two mortgages and 
obtained a preliminary decree and thereafter a final 
decree. In execution of the decrees the mortgaged 
properties are sought to be put to sale and a refer- 
ence is proceeding before the Registrar. The judg- 
ment-debtor contends that the decrees are nullities 
inasmuch as a portion of the mortgaged properties 
comprised in each of the mortgages is outside the 
original jurisdiction of this Court and inasmuch as 
c leave under Cl. 12, Letters Patent, to institute the 
suit in this Court has not been obtained. On this 
ground execution is resisted. It is admitted by 
learned counsel for the opposite parties that some 
of the properties comprised in each of the mortgages 
are outside jurisdiction and that leave under Cl. 12 
had not been taken, but it is said that the decrees 
are nevertheless executable. 

Two questions arise for consideration. Firstly, 
what is the value and effect of a decree passed in 
circumstances like these? And secondly, is the exe- 
cuting Court entitled to refuse to execute such a 
decree? Whatever may have been the view taken in 
certain earlier decisions it is now well established 
that this Court has no jurisdiction to entertain a 
suit for land where part of it is outside its original 
jurisdiction unless leave of the Court has been ob- 
tained previous to the institution of the suit: 56 Cal. 
9791 and 58 Cal. 768. 2 It was argued on behalf of 
the opposite parties that the decrees may be without 
jurisdiction so far as they relate to the land outside 
the jurisdiction of this Court but that the Court had 
jurisdiction to pask a decree with respect to the land 
within jurisdiction and that, therefore, the decrees 
so far as they relate to such land are perfectly valid. 
In support of this view, my attention was drawn to 
the decision of Trevelyan J. in 14 Cal. 835$ where 
he held in a suit for the partition of properties 
partly within and partly outside the jurisdiction of 
this Court that although leave under Cl. 12 had not 
been taken the Court could entertain the suit so far 
it related to the propertie s within jurisdicti on 
lHpWhTXLIcT930 C^2587T22 I.C 197: 56 Cal. 
979 Proves Chandra Sinha v. Ashutosh Mukherjee 

2 . (’31) 18 A.I.R. 1931 Cal. 651 : 134 I.C. 436 : 58 

Pal Sewdayal v« Official Trustee of Bengal. 

3. (’*87) 14 Cal. 835, Punchanun Mullick v. Srish 

Chandra Mullick. 

1942 C/63 
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and partition them if the plaintiff submits to this 
course. In this view he passed a decree for partition. 

I was also referred to the case in 56 Cal. 940.4 This 
suit related to land in the moffussil and also to some 
land within the original jurisdiction of this Court. 
Leave under Cl. 12, Letters Patent, had not been 
taken. The matter was not noticed in the Court of 
first instance. On appeal the question of jurisdiction 
was raised. Rankin C. J. held that so far as the 
moffussil properties were concerned the Court had 
no jurisdiction to entertain the suit and that objec- 
tion could be taken for the first time in appeal. As 
regards the Calcutta properties he expressed no 
opinion on the question of jurisdiction, but refused 
to give the declaration prayed for in respect thereto 
on the ground -that it would be idle to do so having 
regard to the particular circumstances of the case. 
He did not decide that the Court would have juris- 
diction to entertain the suit with respect to the Cal- / 
cutta property. This oase, therefore, is really not of 
assistance to the opposite parties. 

The decision of Trevelyan J. in 14 Cal. 8353 is 
certainly authority for the proposition that in a 
partition suit where part of the property is outside 
jurisdiction and part within, the Court may in cer- 
tain circumstances proceed to partition the property 
within jurisdiction when the plaintiff submits to 
such a course. The position here is quite different. 
The Court has disposed of the whole suit. The 
plaintiff did not give up his claim so far as the pro- 
perty outside jurisdiction is concerned. He cannot 
now say that a new decree should be fashioned out 
of the old one by the executing Court. The decree 
which is sought to be executed is the decree passed 
in the suit and the executing Court has merely to 
execute or refuse to execute that decree. It is not to 
pass a new decree for the purposes of execution. The ^ 
decree makes all the properties liable for the pay- 
ment of the mortgage dues. The executing Court 
cannot vary it and make only a portion of the pro- 
perties so liable. Even in the suit the plaintiff could 
not have asked for a decree regarding part only of 
the mortgaged property. The entire property both 
outside and within jurisdiction was burdened with 
the mortgage debts. The Court could not have im- 
posed the entire burden on only part of the pro- 
perty. I know of no procedure which would permit 
the Court to increase the burden on a portion of the 
property in this way. If this were done it would, 
disturb the rights of third parties who may havej 
purchased the equity of redemption or taken a mort- 
gage on some portion of the property already mort- 
gaged. It would disturb the course of marshalling 
and contribution laid down in S. 81, T. P. Act. 

I hold, therefore, that the decree cannot be split up 
and that the entire decree passed is without juris- 
diction. The decree is therefore a nullity. This 
answers the first question. 

The next question is whether the executing Court 
can refuse to execute such a decree. That question 
has been answered by the Full Bench in 53 Cal. 
166. 6 The decree has been passed by a Court with- 
out territorial jurisdiction and the executing Court 
must refuse to execute it as it is a nullity. It was 
argued that there is nothing on the face of the 
decree itself to show that it was passed without 
jurisdiction and that therefore this case did not fall 


e 


4. (’29) 16 A.I.R. 1929 Cal. 358 : 120 I.C. 577 : 56 
Cal. 940 : 49 C. L. J. 212, Manindra Chandra v. 
Lai Mohun. 

5. (’25) 12 A. I. R. 1925 Cal. 907 : 89 I. C. 685- 53 
Cal. 166 : 42 C. L. J. 1 ; 29 C. W. N. 948 (F. B ) 
Gorachand Haidar v. Prafulla Kumar. 
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within the rule laid down in 53 Cal. 166 6 which 
stipulates that it must be apparent from the decree 
that the Court had no jurisdiction. A decree, how- 
ever, must be read together with the connected 
documents one of which is the plaint. This was laid 
down in 54 C. L. J. 593. 8 If that is done then the 
want of jurisdiction is apparent on the face of the 
Idecree and the case falls within the operation of the 
rule laid down by the Full Bench. My attention was 
drawn to certain remarks by Costello J. in 60 Cal. 
191 7 expressing dissent from the view taken by the 
Full Bench in 53 Cal. 166. 6 Ido not feel called upon 
to say anything about the view taken by Costello J. 
inasmuch as I am bound to follow the law as laid 
down by the Full Bench. Lastly, it was argued that 
the petitioner by bis conduct in participating in the 
reference and taking adjournments therein has 
waived his right to object to the jurisdiction of the 
b Court. This argument finds support in the judg- 
ment of Fletcher J. in 35 Cal. 394 8 which was fol- 
lowed by Imam J. in 17 C. W. N. 512,° This view 
has not been adopted in the later decisions of this 
Court where it has been laid down that where there 
is no jurisdiction the Court cannot be invested with 
jurisdiction either by waiver or by consent. In 56 Cal. 
979 1 Page J. noticed the decision of Fletcher J. and 
dissented from it. I respectfully agree with the view 
of Page J. which is based on the principle laid down 
by Lord Watson in 13 I. A. 134. 10 The principle is 
this : When a Judge has no inherent jurisdiction 
over the subject-matter of a suit the parties cannot 
by their mutual consent convert it into a proper 
judicial process, but where a Judge is competent to 
try a cause and the parties join issue and go to trial 
'on the merits, the defendant cannot subsequently 
dispute his jurisdiction upon grounds that there 
were irregularities in the initial procedure, which if 
[Objected to at the time would have led to the dis- 
missal of the suit. Under Cl. 12 of the charter as 
interpreted by all the High Courts, this Court has 
no jurisdiction to try a suit for land which is partly 
outsido the Court’s original jurisdiction unless leave 
has been previously obtained. The failure to obtain 
leave is not an irregularity. The absence of leave 
goes to the root of the Court’s jurisdiction over the 
subject-matter of tho suit. This view was taken by 
Panckridge J. in 58 Cal. 768- at p. 777. IIo says : 

“It is elementary that if the Court has no jurisdic- 
tion having regard to the subject-matter of the suit 
land the failure of the plaintiff to obtain the neces- 
sary leave of tho Court, no consent express or implied 
on the part of the defendants can euro the defect.” 
In these circumstances I am bound to hold, much 
(I against my sympathies, which aro with tho decree, 
holders, that tho decrees are nullities, and thus in- 
capable of execution. The execution proceedings are 
set aside. In tho circumstances of this case tho 
parties shall bear their own costsof this application. 

G.N./It.K. Aj^plication allotced. 


6 - (’32) 19 A.I.R. 1932 Cal. 3b0 : 137 l.C. 375 : 54 

C. L. J. 593, Amnia Bala Dassi v. Surat Kumari 
Dassi. 

7. (’33) 20 A. I. It. 1933 Cal. 85 : 142 I. C 60 • GO 
Cal. 191 : 57 C. L. J. 390 : 36 C.W.N. 1120, Kali, 
charan Singha v. Bibhuti Bhusan Singlm. 

8. (’08) 35 Cal. 394 r : 7 C.L.J. 411: 12 C.W.N. 705 
A. J. King v. Secretary of State. 

P* y* ' : 18 C. 898, Saraswati 

Dassi v. lhraj Mohini Dassi. 

10. (’87) 9 All. 191: 13 I.A. 134 : 4 Sar. 741 (P.C ) 
Ledgard v. Bull. 
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SPECIAL BENCH 

R. C. Hitter, Khundkar and Pal JJ. 

Sm. Bibhabati Devi w/o Kumar Bam - 
endra Narayan Boy — Petitioner 

v. 

Kumar Bamendra Narayan Boy and 
others — Opposite Party. 

Privy Council Matter No. 18 of 1941, Decided on 
30th June 1942, for leave to appeal to His Majesty 
in Council. 

*(a) Civil P. C. (1908), S. 110 — Question of 
law — Judges differing — Discussions and ex- 
change of views are necessary — They need not 
however confer till last — What amounts to 
sufficient deliberations is question of fact and # 
not of law. I 


Where Judges happen to differ they need not con- 
fer with each other till the last moment with a view 
to bring unanimity amongst them. Even if they do 
not, the separate judgments which they deliver can 
be regarded as judgments. It is quite true that there 
must be discussions and exchange of views amongst 
Judges composing a Division Bench before the judg- 
ments are prepared and delivered. But if there are 
consultations amongst them, it is for them and 
them only to judge if further discussions would be 
fruitful and for them only to say at what stage the 
discussions amongst them should cease. There can- 
not be an absolute rule of law as to what will 
amount to a sufficient conference for the purpose. 
The question whether or not the conferences or dis- 
cussions amount to a sufficient deliberation by which 
the Judges composing the Division Bench mutually 
assist each other in arriving at a decision is at most 
a question of degree, and as such, a question of fact 
(and not a question of law) to be determined with 
reference to the facts and ciroumstauces of each 
particular case: 6 W.R. 269 ; 9 W.R. 1 (F.B.) and 
8 Cal. 597 (F.B.), Disting. (Deliberations held 
sufficient.) [P 501 C 2] 

C. P. C. — 

(’40) Chitaley, Ss. 100 £ 101 N. 28 Pt. 3; S. 110 
N. 17 Pt. 2. 

(’41) Mulla, Page 367 N. “No second appeal lies 
on tho ground of an erroneous finding of fact.’* 
Page 403 N. “Substantial question of law.” 

’(b) Government of India Act (1935), Section 
222 (2) — Judgment composed by Judge while 
on leave, is not invalid. 


Sub-section (2) of S. 222 deals with condition: 
under which a temporary Judge can be appointed 
But from that provision no intention can be im 
puted to the Legislature to tho etject that a Judgi 
on leave cannot think about a case which ho ha* 
previously heard or utilise the period of his leavi 
in preparing a judgment which ho had reserve* 
just before going on leave. On no principle can i 
judgment bo declared invalid simply because it wa; 
composed by him while on leave. ' [P 502 C 1 

(c) Practice — Judgment — Provisional judg 
ment can be subsequently modified. 

\\ here a Judge has passed a judgment which i 
a provisional one and is understood to bo so by al 
concerned, he can subsequently modify the same. 

c. P. C. _ ' CP 502 c 1 


(’40) Chitaley, O. 20 R. 3 N. 3. 

. (d) C, ' vil P - C. (1908), O. 49, R. 4 (Cal)-R. 4 
is not ultra vires. 
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Order 49, Rule 4 (Calcutta) of the Code is not 
ultra vires. Hence the judgment of a Judge of the 
High Court on leave or during his absence can be 
delivered by his colleague who sat with him on the 
Division Bench: (’18) 5 A.I.R. 1918 Cal. 360 and 
(’25) 12 A.I.R. 1925 Mad. 58, Rel. on. [P 502 C 2] 

(e) Evidence Act (1872), S. 60 — Evidence of 
persons recognising particular person on his 
appearance as son of so and so cannot be 
excluded. 

The evidence given by persons who say that they 
recognised after some time a particular person as 
the son of so and so cannot be excluded. That evi- 
dence really relates to their own perception when 
they saw that particular person after his appear- 
ance and the recollection of their past perception 
of the said person before his disappearance. 

[P 503 C 1] 

(f) Civil P. C. (1908), O. 41, R. 27 _ Docu- 
ments not taken in — Formal order giving rea- 
sons is not necessary. 

No formal order giving reasons be recorded by 
the appellate Court for not taking certain docu- 
ments. The law requires such an order only when 
documents rejeoted by the trial Court are received 
in evidence by the appellate Court. [P 503 C 2] 

Q # p # Q 

(*40) Chitaley, O. 41 R. 27 N. 10. 

(’41) Mulla, Page 1194 N. “Recording of reason 
for admission of additional evidence.” 

(g) Civil P. C. (1908), O. 41, R. 27— Accept- 
ance is discretionary — Spurious documents 
produced on behalf of party — His agents found 
tampering with evidence — Documents not ac- 
cepted — Discretion cannot be said to be not 
rightly exercised. 

The acceptance of the documents under R. 27 of 
O. 41 is a matter of discretion. Where a large number 
of spurious documents have been produced on behalf 
of a party and that party’s agents had no scruples 
in tampering with the evidence, it cannot be said 
that the discretion has not been rightly exercised 
by the appellate Court in not accepting them in 
evidence. [P 503 C 2] 

C. P. C. 

(’40) Chitaley, O. 41 R. 27 N. 1 Pt. 4. 

(’41) Mulla, Page 1191 N. “When additional 
evidence may be admitted.” 

(h) Practice — Duty of appellate Court laid 
down. 

Where the law gives a right of appeal from a 
judgment of a trial Court on questions of fact as 
well as on questions of law, the Court of appeal has 
to consider and weigh the judgment appealed against. 
It has to examine the materials on the record and 
to come to its own conclusions. [P 504 C 1] 

[Judges held did not shirk their duty to weigh 
the evidence and to arrive at their own independent 
conclusions] : (’41) 28 A. I. R. 1941 P. C. 16 ; 31 
S. L. R. 213 (P.C.) and (1936) A. C. 206. Ref. 

[P 504 C 1] 

c. p. c — 

(’40) Chitaley, O. 41 R. 2 N. (. 

•(’41) Mulla, Page 1157 Pt. (h). 

(i) Adverse possession — Exclusiveness and 
continuity held destroyed. 

A person was in possession till 8th May 1909 
when he disappeared and after his reappearance he 
began to collect rent and nazar on or before 5th 
May 1921, that is within twelve years. The suit 
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was instituted in 1930, i.e., within 12 years from 
the time when he first began to collect rent : 

Held, that those acts of possession on his part 
destroyed the adequacy and interrupted that exclu- 
siveness and continuity which is demanded from 
any person challenging by possession the title of a 
rightful owner. [P 504 C 2] 

Limitation Act — 

(’42) Chitaley, Art. 142 & 144 N. 63 ; N. 64. 

(’38) Rustomji, Page 1369 Pt. 2. 

(j) Limitation Act (1908), Art. 144 — Hindu 
lady on disappearance of her husband coming 
in possession of his property — Her possession 
is not adverse to her husband but is on his 
behalf. 

The nature of title which a person acquires by 
prescription depends upon the nature of his asser- 
tion, and where a Hindu lady acquires by prescrip- 
tion title to immovable property on the assertion 
that she had been possessing it as a Hindu widow, 
that is, as heir to her husband, that property be- 
comes a part of her husband’s estate. It does not 
become her stridhan, and on her death it would be 
inherited not by her heirs but by the heirs of her 
husband : (’24) 11 A.I.R. 1924 P. C. 121, Rel. on. 

[P 505 C 1] 

She, in claiming the widow’s estate, does not 
cherish any animus to exclude her husband, on the 
other hand her animus is one of recognition of her 
husband’s title. The wife’s possession on disappear- 
ance of her husband is accordingly possession not 
adverse to her husband. It is necessarily on his 
behalf. [P 505 C 1) 

Limitation Act — 

(’42) Chitaley, Arts. 142 & 144 N. 19. 

(’38) Rustomji, Page 1288 N. “Adverse possession 
having no title”; Page 1485 N. “Relatives . . .” 

(k) Civil P. C. (1908), S. 110 — Substantial 
question of law. 

The question of limitation or of adverse possession 
on which all the Judges are agreed held not to be a 
substantial question of law. [P 505 C 1] 

C. P. C. 

(’40) Chitaley, S. 110 N. 17 Pt. 2. 

(’41) Mulla, Page 403 N. “Substantial question 
of law.” 

(l) Civil P. C. (1908), S. 109 — No question of 
great public importance— Suit for property only 
— Case does not come under S. 109 (c). 

Where there is no question of great public impor- 
tance and the suit is one for property only and so 
definable in money value, the case doe3 not come 
within the principles of S. 109 (c) as laid down in 
23 All. 227 (P.C.) and (’21) S A.I.R. 1921 P. C. 25. 

[P 505 C 1] 

Q Q' J 

(’40) Chitaley, S. 109 N. 10 Pt. 9. 

(’41) Mulla. Page 391 N. “Clause (c) Certificate 
as to fitness.” 

Phani Bhusan Chaherbulty and Jyotis Ch. Pal 
— for Petitioner. 

B. C. Chatter jee, J. C. Gupta, Bankim Ch. 
Mookerjee, Naqendra Nath Bose and Ara. 
binda Guha — for Opposite Party. 

ORDER. — Raja Rajendra Narayan Roy of 
Bhowal died leaving him surviving three sons 
Ranendra Narayan, Ramendra Narayan andRabin- 
dra Narayan, who inherited his properties, known 
as the Bhowal estate, in equal shares. His second 
son, Ramendra Narayan, married Bibhabati Debi 
the petitioner before us. There is no issue of that 
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marriage. In April 1909 Ramendra Narayan went 
to Darjeeling accompanied by his wife, Bibhabati 
Debi, and other relations. There he fell ill and to 
all appearances died on 8th May 1909. Whether he 
actually died or not is the most important point in 
the case. On the assumption that he was dead his 
wife Bibhabati took possession of his one-third 
share in the Bhowal Estate as his heir and continued 
to be in possession, when in the year 1911 she was 
declared a disqualified proprietor and the Court of 
Wards assumed charge on her behalf. 

On 24th April 1930 opposite party No. 1 insti- 
tuted the suit in the first Court of the Subordinate 
Judge at Dacca, being Title Suit No. 70 of 1930, 
which on transfer became Title Suit No. 35 of 1935 
of the Court of the Additional District Judge of 
that place. The principal defendant was Bibhabati 
Debi, who was made defendant 1. The other 
defendants, namely 2 to 4, were the widows of 
Ranendra Narayan and Rabindra Narayan and one 
Ram Narayan who was alleged to be the adopted 
son of Rabindra Narayan. The case of opposite 
party No. 1 was that on the night of 8th May 1909 
while lying unconscious as a result of administration 
of poison in the course of his treatment he was 
taken for dead and carried to the cremation ground, 
but before be could be put on the funeral pyre a 
severe rain storm came on with the result that the 
funeral party left him unattended and took shelter 
elsewhere. After the storm was over the said party 
returned but found the body missing. In fact dur- 
ing the interval he had been removed in an uncon- 
scious state by some Naga Sannyasis, for on his 
regaining consciousness he found himself in their 
company His memory of the past was effaced for 
c years and be wandered in their company from place 

t0 ? Ilf? a ,n.° nG °, f their P art ? tiM he came to Dacca 
in 1321. There he was recognised by many persons 

as Kumar Ramendra Narayan Roy, the second son 

of late Raja Rajendra Narayan and thereafter ho 

revealed Ins identity on 4th May 1921. The tenants 

of the Bhowal estate began to pay him rent and 

Inn^sooi^P o U n bers witb the result that on 3rd 

Conri^rV' 10 ! 00 0ClOr 0f Dacca rc P rcsc nting the 
n C n °J“° ^ ar(1 V n cons P* r acy with Bibhabati Debi 
and her brother Satyendra Nath Banerjee issued a 

notice on the tenants of the Bhowal estate in which 

waZd nTtK lSaUimp0StCr and tl,e tenants were 
warned o the consequences of payment of rent and 

tion tha°t n V aCC ° rdi ?> Rl3, Prnycd f0r ft declara * 
t on that he was Ivumar Ramendra Narayan Roy 

the second son of late Raja Rajendra Narayan Roy 

» fl M u nd r °[' ft Permanent injunction restrain- 
ng Bibhabati Debi represented by the Manager of 

the Court °f Wards, from causing obstruction to his 

possession of one-third share of the Bhowal estate 

By an amendment of the plaint a prayer for coni 

lirmation of possession or, in the event of his 

possession not being established, for recovery of 

possession was added. * 

TLo learned Additional District Jud K o accepted 
the allegations made in the plaint to be true He 
held that the plaintiff was Kumar Ramendra Nara- 
jan ltoy of Bhowal. By his decree dated 'Mth 

of“one tr 3 ? ‘ lirC r ClC .' i h '"’ t0 1,6 ‘ mt in Passion 
of one.third share of the properties in suit jointly 

with the other defendants, namely defendants 2 to 

4. Against this decree Bibhabati Debi and defen- 

i C ed ,in 11 1 1 P e al in this Court being 
appea fiom Original Decree No. 1 of 1937 This 

appeal was heard by a Division Bench of' three 
learned Judges, Costello, Biswas and Lodge 
ihe hearing commenced on 14th November 


and continued from day to day till 14th August 
1939, when the hearing was concluded and judg- * 
ment reserved. The hearing spread over 164 sittings 
of the Court. The Court closed for the long vacation- 
on 31st August and re-opened on 16th November. 
Costello J. proceeded on leave. He left for England 
during the long vacation and never returned to 
India. He retired on 15th March 1941. In England 
he prepared his judgment and signed it on 25th 
June 1940. It was sent to India duly authenticated, 
and under the authority of O. 49, R. 4, Civil 
P. C., was read in open Court by Biswas J. on 29th 
August 1940. During his absence on leave Akram J. 
acted in his place, except for two periods of time, 
namely for some days in August 1940, when the 
judgments of the said learned Judges were deliver- 
ed in open Court, and for some days in February 
1941, when Costello J. signed the decree in London.. 
Costello and Biswas JJ. agreed in dismissing the f 
appeal but Lodge J. was for allowing the appeal. 

As the majority of the Judges composing the Divi- 
sion Bench was of opinion that the appeal ought to 
be dismissed, the decree, which was signed by all 
the three learned Judges, has dismissed the appeal. 

It is against this decree that Bibhabati Debi has 
filed this application for leave to appeal to His 
Majesty in Counoil. The value of the subject-matter 
of the suit and of the proposed appeal is over 
Bs. 10,000 but in as much as the deoree of this 
Court has affirmed the decision of the learned Ad- 
ditional District Judge the petitioner has to satisfy 
us that the proposed appeal involves some sub- 
stantial question of law. With that object in view 
the learned advocate appearing for the petitioner 
has urged the following points before us : I. That 
the judgment of Costello J. is not a valid judgment a 
and the other two judgments are also invalid ; * 
II. That assuming the judgments to be valid judg- 
ments the final order dismissing the appeal is not a 
valid order ; III. That in any event the judgment 
of Costello J. was not validly delivered, in as much 
as (a) R- 4 of O. 49, Civil P. C., is ultra vires, and' 

(b) even if intra vires, this case does not come within 
that rule. On the assumption that the judgments of 
all three Judges were valid judgments and the final 
order was a valid one, and that Costello J.’s judg- 
ment was validly delivered the decision of this 
Court is vitiated. IV. By the illegality of procedure 
adopted by tho judges in calling up documents and 
papers not produced or exhibited in the Court of 
first instance without passing any order for produc- 
tion in open Court ; V. By reason of the fact that 
tho majority of the learned Judges relied upon evi- 
dence which is not admissible in law ; VI. By & 
reason of tho learned Judges not receiving in evi- 
dence documents produced by petitioner which the 
lower Court had wrongly excluded ; VII. By reason 
of the faot that both Costello and Biswas JJ. mis- 
conceived the functions of an appellate Court and 
by reason of that misconception did not weigh the 
evidenco in tho case independently as they ought to 
havo done,— Costello J. on the “Darjeefing Chap- 

vMr ?m d r> ‘ swas J *. on the “Identity Chapter;’’ 
>111. I hat the questions of limitation and of pres- 
cription have been wrongly decided by all the three 
learned Judges. 

After giving our anxious consideration to the 
arguments of the learned advocates wo cannot sav 
on the facts of this case that any one of the afore- 
said questions are substantial questions of law. We 
will shortly state our reasons for arriving at that 
conclusion. \\ e will first take up the first three 
points as indicated above. The learned advocate 
lor tho petitioner places those points principally on 
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a two grounds, namely : (1) that the decision arrived 
at by this Court was not the result of such discus- 
sions and conferences between the three learned 
Judges, who constituted the Division Bench, as the 
law, requires, and (2) that Costello J. ceased to be 
a Judge of this Court at the material points of time, 
in particular on 25th June 1940, when he signed 
his judgment in London, or that at least he could 
not perform the duties of a Judge during the period 
of his leave. In support of his first ground he places 
reliance on three reported decisions of this Court, 
namely, 6 W. R. 269,1 9 W. R. 12 and 8 Cal. 597.3 
For supporting his second ground he relies upon 
CJs. 15 and 36, Letters Patent and S. 222 (2), Gov- 
ernment of India Act, 1935. The principle laid down 
in the aforesaid cases is that where the Court which 
has to decide a case consists of more than one Judge 
all acts of a judicial nature must be performed not 
o by each Judge acting individually and without re- 
ference to the other or others but in consultation 
with eaoh other. They must bring their minds 
together on all the essential points of the case. If 
there is no discussion among them and no exchange 
of views, or if there are only preliminary discussions 
among them and they part with the understanding 
that they would meet again for the final discussion, 
but without meeting again prepare what they call 
separate judgments, their so-called judgments would 
not be regarded as judgments of the Court but only 
as records of their individual opinions or separate 
notes of their arguments. It is not necessary for us 
to say whether the principles have not been widely 
stated in those cases; but, for the purpose of the 
case we have before us, we would assume that those 
are the correct principles. 

c In 6 W. R. 269 1 the two learned Judges of the 
Division Court, who had differed with each other, 
(Morgan and Pundit JJ.) had not finally come to a 
conclusion as to what was the decision to be pronoun- 
ced by the Court and they had not decided after con- 
sultation with each,other what were the points upon 
which they had differed and of which there was no 
clear indication in the judgments they delivered. It 
was a case where there was total absence of consul- 
tation and exchange of views between the two 
Judges of the Division Bench. That seems to have 
been the case also with regard to the case to which 
Prinsep J. refers at p. 600 of his judgment in 8 Cal. 
597.3 i n 9 w. R. 12 the nine Judges constituting 
the Full Bench who had heard the case could not 
agree with each other at the conclusion of the 
hearing. They met again but even then they could 
, not agree as to the answer to be given to the point 
a of law which had been referred to the Full Bench. 
At that meeting the point was not finally discussed 
and they parted with the understanding that they 
would meet again for discussion; but, in the mean- 
time, such of the Judges as might wish could put 
their opinions in writing and those opinions were 
to be circulated. The Judges, however, never met 
again and three of the Judges, Trevor, Campbell 
and Pundit JJ., who ceased to be Judges of the 
Court either by reason of retirement or death, left 
their written opinions with the Registrar. The 
question was whether those opinions could be trea- 
ted as their judgments. The Court held that they 
could not be regarded as judgments at all. The 

1. (’66) 6 W. R. 269, Khelut Chunder Ghose v. 

Tarachurn Koondoo Chowdhury. . 

2. (’68) 9 W.R. 1: Beng. L.R. Sup Vol. 774 (b.B.), 
Mohamed Akil v. Assadan-nissa Bibee. 

3. (’82) 8 Cal. 597: 10 C. L. R. 241 (F. B.), Narain 

Chunder v. Dataram Roy. 


salient fact which transpires from the statement as 
made by the learned Chief Justice is that though ( 
there were discussions among the Judges composing 
the Full Bench, all the Judges were of opinion that 
those discussions were not sufficient, that the re- 
quirements of the case needed further discussion 
among them and that there was possibility of some 

of them changing at the further proposed conference 

the tentative views they had then formed. It is in 
those circumstances that it was held that what 
three of the Judges had left with the Registrar of 
the Court were not judgments but were in effect 
only notes of argument of those three Judges. We 
are to see whether the general observations made in 
those cases apply to the facts of the case which we 
have before us. The material facts bearing upon this 
question appear in the two sets of supplementary ' 
judgments of Biswas and Lodge JJ. J 

During the course of the hearing of the appeal, j > 
which occupied 164 working days, there were very 
frequent discussions among the three learned 
Judges. In the course of those discussions, and as a 
result thereof one of the Judges, Lodge J., had made 
up his mind on all points. He did not require any 
further discussion. Biswas J. had also formed an 

¥ ?. ta i‘ T f th0U ? h U was ' ae “> ‘be result. 
Costello J. had also made up his mind with regard 

to some of the points and on those points he seemed 
to have agreed with Biswas J. On some points 
however he was still undecided. In this state of 
things, both Biswas and Lodge JJ. communicated 
then: views to Costello J. Biswas J. had the impres- 
sion that Costello J. was inclined to agree with his 
views. It may be that Biswas J. had formed a 
wrong impression, but this shows that the discus- 
sions among the Judges were ample. When they 
parted company neither Biswas J., nor Lodge J 5 
expressed the desire of having further consultations 

tw c°nltln° DOr . 1S i here anything to indicate 
that Costello J. required any further consultation 

with his colleagues to assist him in forming his 

JfwL 0n the p ° lnt5 * 0D which ^ was still undeci- 
ded \ w * e “ ln England he had before him the 

Bnnnfl the judgment of Lodge J. and a good por- 
tion of the judgment of Biswas J. ending with the 
most important chapter of the case, namely, the 
Darjcelmg Chapter. We cannot accept the contention 
that where Judges happen to differ they must confer 
with each other till the last moment with a view to 
bring unanimity amongst them, and if they do not 
the separate judgments which they deliver would 
not be regarded as judgments. It is quite true that 
there must be discussions and exchange of views 
amongst Judges composing a Division Bench before h 
the judgments are prepared and delivered. But if 
there are consultations amongst them.it is for them 
and them only to judge if further discussions would 
be fruitful and for them only to say at what stage 
tne discussions amongst them should cease. There 1 
cannot, in our judgment, be an absolute rule of law 
as to what will amount to a sufficient conference for' 
the purpose. The question whether or not the con-* 
ferences or discussions amount to a sufficient deliber- 1 
ation by which the Judges composing the Division 1 
Bench mutually assist each other in arriving at a 1 
decision is at most a question of degree, and as°such ' 
a question of fact to be determined with reference to 
the facts and circumstances of each particular case 
The point raised is not a question of law. much less 
a substantial question of law. 

,,Y e ar ? ” ot “ uc 1 h impr , essed b y th « argument 
that Costello J. had ceased to be a Judge at the 

material points of ime. That contention cannot 

stand in the face of S. 220, Government of India 
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Act, 1935. He had not attained the age of sixty, nor 
had he resigned. In fact he retired from service on 
15th March 1941 after he had signed the decree on 
5th February 1941. The learned advocate for the 
petitioner further contends that as Akram J. was 
acting in his place at the time when he composed 
his judgment in England and signed it on 25th 
June 1940, his judgment is not a valid judgment, 
as he was then, to use the expression of the learned 
advocate “statutorily” unable to perform the duties 
of his office. For substantiating his contention that 
Costello J. was “statutorily” unable to perform tho 
duties of his office he has drawn our attention to 
S. 222, sub-s. (2), Government of India Aot, 1935. 
We are not impressed by this argument. That sub- 
section deals with conditions under which a tempor- 
ary Judge can be appointed. We fail to see how from 
that provision an intention can be imputed to the 
Legislature to the effect that a Judge on leave can- 
not think about a case which he had previously 
heard or utilize the period of his leave in preparing 
a judgment which he had reserved just before going 
on leave. On no principle can a judgment be declared 
invalid simply because it was composed by him 
while on leave. 

II. The next question that has been argued before 
us is that the final order that has been passed, 
namely, the dismissal of the appeal, is not a valid 
order. Two reasons are assigned for this contention. 
The first is that Biswas J. could not in law modify 
the order which he made just after delivery of his 
first supplementary judgment on 27th August 1940. 
In that judgment lie considered the question as to 
whether the judgment of Costello J., which had not 
then been delivered and the contents of which were 
then unknown, would be a valid judgment or not. 
He expressed the opinion that it would not be a 
valid judgment in a certain contingency, and further 
indicated definitely what in his opinion ought to be 
dono in the case, as Lodge J. had differed from 
him. The ordering portion of his judgment as then 
dictated by him was that there should bo a reference 
to a third Judge under Cl. 3G, Letters Patent, on 
the points on which ho and Lodge J. had differed, 
namely, issues 4 and 5 of the suit. Neither this sup- 
plementary judgment nor tho order was signed by 
the learned Judge at that time but a copy of tho 
unsigned order as then made was given to the peti- 
tioner by the special order of Biswas .T. at tho 
request of her advocate. It is aunexure A to the 
petition for leave. But that copy was given after tho 
advocate for the petitioner had requested tho Court 
to hear submission# on tho matter and that request 
had been grunted verbally. It was on the express 
understanding that the matter would be open for 
argument that the copy of tho unsigned order was 
given to the petitioner. This has been made clear in 
puru. GO of the counter affidavit sworn to by Mon 
Mohan Bay on 23rd February 1942, and by tho 
order which Biswas and Lodge JJ. recorded on 29th 
August 1940, which expressly stated that arguments 
would be heard after the long vacation. The matter 
was in fact argued on 22nd and 25th Novembor 
1910. The first supplementary judgment and tho 
order of Biswas J. as passed on 27th August 1940 
was therefore a provisional one, and was understood 
[to so by all concerned. Biswas J. could therefore 
modify the said order. We «lo not accordingly sco 
the force of the first reason. 

1 lie second reason given by tho petitioner’s advo- 
cate is that tho final order for dismissal of the 
appeal was not passed by the three learned Judges 
after conference with each other. If Costello .Vs 
judgment was a valid one, and prirna facie it was 


nq discussion or conference amongst the judges was 
at all necessary for determining what was to be the 6 
final order. Two of the learned Judges had agreed 
in dismissing the appeal and in his signed judg- 
ment sent from England Costello J. had stated that 
the appeal is to be dismissed as Biswas J. had 
agreed with him. Under Cl. 36, Letters Patent, the 
final order of the Court was to be an order for dis- 
missal of the appeal, an order which was in fact 
passed by all the three learned Judges, and a 
decree to that effect was in fact signed by all of 
them. 

Ill (a). We do not see any reason why O. 49, 

R. 4, Civil P. O., is ultra vires. It is a rule made 
in accordance with the procedure laid down in 
Part 10, Civil P. C. It is not inconsistent with any 
of tho provisions contained in the body of the Code. We 
also fail to see how this rule is inconsistent with any 
provision of the Government of India Act or the 
Letters Patent. But even apart from that rule' 
there is a considerable body of judicial opinion in 
India that the judgment of a Judge of the High 
Court on leave or during his absence can be deliver- 
ed by his colleague who sat with him on the Division 
Bench : see for instance 22 C.W.N. 263* and 47 
M.L.J. 397.5 

III (b). The case before us clearly comes within 
the terms of that rule. Costello J. was at the time 
when his judgment was delivered by Biswas J. a 
Judge of this Court and what he had sent out to be 
read was his judgment. 

IV. This ground depends on the statements 
made in the paras. 85 to 93 of the application for 
leave to appeal and on paras. 56 to 60 of the afore- 
said counter-affidavit sworn to by Mon Mohan Roy. 

It appears that tho Registrar of this Court under ^ 
the instructions of the Court sent a requisition to 
the Commissioner of tho Dacca Division to send a 
mass of papers. When that fact was known the 
matter was mentioned in open Court by the learned 
advocate of the petitioner on 24th July 1939. What 
transpired in Court on that date is set out in 
para. 92 of the petition for leave, and what fiually 
happened is set out in para. 59 of the counter affi- 
davit, where the proceedings of 8th August 1939 are 
set out. It appears from the proceedings of 24th July 
and 8th August 1939 that although the Registrar had 
asked the Commissioner of Dacoa Division to send the 
papers to this Court tho Judges did not intend those 
papers to be sent to this Court, but only desired 
that they should be kept ready at hand by the ap- 
pellant but before that desire could bo communi- 
cated to the Board of Revenue, tho papers were h 
actually sent to this Court. The Judges, however, 
never looked into them. Only one document, a 
letter of 10th May 1921 which was sent with those 
papers was produced in Court on Written orders of 
the Judges passed in open Court in tho presence of 
tho parties and was looked into and marked as 
exhibit with the consent of both sides. 

\ . Tho evidence which is challenged as inadmis- 
sible in law falls iuto two groups : (i) the evidence 
given by witnesses of tho “Maitra group” and (ii) 
evidence of tho persons who deposed that they had 
recognised the plaintiff as the Second Kumar of 
Bhowal. 


4. ('18) 5 A.l.R. 1918 Cal. 360 : 43 I.C. 781 : 27 
O.L.J. 257 : 22 C.W.N. 263, Saraj Ranjan v. 
rremchand. 

5. (’25) 12 A I.R. 1925 Mad. 58 : S3 I.C. 91 : 47 
M.L.J. 897, Mevappa Chettiar 'v. Chidambaram 
Chettiar. 
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a The evidence of the “Maitra group” is attacked 
on the ground that it is hearsay, and the evidence 
of the persons of the second group is challenged on 
the ground that what those witnesses stated were 
their opinions only. We have read the evidence of 
the witnesses of both the groups. The evidence 
given by the witnesses of the ‘‘Maitra group”, e.g. 
Mr. S. N. Maitra, Prof. Radha Kumud Mukerjee, 
Prof. Hiralal Roy and Mr. Nagendra Nath Rakshit 
relate to facts which were within their knowledge. 
They deposed to the fact that they were invited at 
about 8 O’clock at night on 8th May 1909 to help 
in the cremation of Kumar Ramendra Narayan. 
That evidence, if believed, would lead to the in- 
ference that the Kumar died in the evening of 8th 
May 1909, as is the plaintiff’s case, and not at 
about midnight, as is the defendant’s case but we 
do not see how that evidence can be classed as 
b hearsay evidence of the Kumar's death in the 
evening. We do not also see how the evidence given 
by persons who said that they had recognised after 
some time the plaintiff as the second Kumar of 
Bhowal can be excluded. That evidence really re- 
lates to their own perception when they saw the 
plaintiff after his appearance at Dacca in 1921 and 
the recollection of their past perception of the 
Kumar before his disappearance in 1909. 

The third ground of attack is that Biswas J. has 
relied upon the report of Scotland Yard in coming 
to the conclusion that a certain relevant entry in 
the Rainfall Register kept by the Darjeeling Muni- 
cipality had been tampered with at the instance of, 
or in the interest of defendant 1. The said register 
was sent by this Court for examination by Scotland 
Yard with the consent of both parties, but when 
c the report arrived the advocates of the parties did 
not desire to look into it or to use it as evidence 
though they offered no objection to the Judges 
seeing it. The document was not proved or marked 
as an exhibit. Biswas J., however, referred to it in 
his judgment, but neither Costello J., nor Lodge J. 
took any notice of it. The judgment of Biswas J., 
however, indicates that he arrived at the finding 
that the entry had been tampered with in the in- 
terest of defendant 1 independently of the report of 
Scotland Yard. Section 167, Evidence Act, makes 
the point thus taken by the petitioner an unsub- 
stantial one. 

VI. A very important point in the case is whe- 
ther the plaintiff is Kumar Ramendra Narayan 
Roy, and the importance of that point would remain 
even if it be found that the Kumar did not die on 
8th May 1909 or at all. On the question of identity 
d the plaintiff relied upon physical marks and features 
and on the evidence of recognition. The defendant’s 
case on the point was that there was no similarity 
but that assuming that there was some similarity 
in appearance between the plaintiff and Kumar 
Ramendra Narayan, the plaintiff cannot be the 
Kumar because the mental equipment, and the 
standard of literacy and education of the plaintiff, 
which was low, cannot bear comparison with the 
literacy, mental equipment and standard of educa- 
tion of refinement which Ramendra Narayan had. 
That was the case of defendant 1 from the begin- 
ning The plaintiff was examined in Court from 
Hth* December 1933. He was witness 10 examined 
in Court. The advocate for defendant 1 cross- 
examined him in detail and at great length. Many 
of his questions were directed to test his mental 
equipment and past habits. After about 300 wit. 
nesses had been examined in Court on behal ! of the 
plaintiff, defendant 1 filed with petitions dated 12th, 
16th, 17th, 20th, 23rd, 26th April, and 2nd May 


1934, (Part 1, Vol. VI, pages 297 and 341) a large 
number of documents, vouchers and estate papers e 
purporting to bear the signature of Ramendra 
Narayan in some cases and in some cases his alleged 
sanction, conveyed by the words “sanction or 
granted” alleged to have been written by him. The 
statement made in those petitions was that they 
were lying in the Record Room of the estate un- 
noticed and were discovered only after diligent 
search. By those papers defendant 1 wanted to 
prove that Kumar Ramendra Narayan was a man of 
much superior intellectual standard and of different 
habits than the plaintiff. Those papers were allowed 
to be filed but the Additional District Judge ex- 
pressly recorded orders that their reception in evi- 
dence would be considered later on when they would 
be tendered (Orders Nos. 646, 653 and 670, Part 1, 
Vol. I). Some of those documents were then put by 
the defendant’s advocate in cross-examinatioD of the f 
plaintiff's witnesses but consistently with the orders J 
previously recorded by the learned Judge he allowed 
them to be marked for identification only (X 79 to 
X 276) and not as exhibits in the case, as he had 
not then decided whether they could be received in 
evidence in view of O. 13, Rr. 1 and 2, Civil P. C., 
(Order No. 672 dated 26th April 1934 and No. 484 
dated 4th May 1934. Part 1, Vol. I and Part 1 
Vol. IV, p. 430, line 8 and Part 1, Vol. VII, p. 25).’ 

By the last mentioned order he held, and we think 
rightly, that those documents came within O. 13 
Rule 1, Civil P . C. Defendant 1 therefore required 
leave from the Court under Rule 2 of that Order 
before they could be used as evidence by her. But 
her advocate did not ask for leave, till 24th Septem- 
ber 1934. In the meantime whenever the learned 
Judge asked him to apply for leave under O. 13, 

R. 2 he took up the position that he would choose 9 
his own time to make such an application. He 
eventually asked for leave but by his order dated 
29th September 1934 the learned Judge refused the 
same (Part 1, Vol. X, page 406). The appellant 
attacked the aforesaid two orders of the learned 
Judge dated 4th May and 29th September 1934 in 
the appeal which she preferred against the decree 
of the learned Judge and pressed her objections by 
submitting written notes of argument on the point. 

The learned Judges of this Court gave considera- 
tion to those objections. They admitted some of 
them on which the signatures had been proved, but 
did not admit the rest on the ground that no useful 
purpose would be served and the petitioner’s advo- 
cate acquiesced. Paragraph 79 of the counter-affi- 
davit of Monmohan Roy taken with the agreed 
record of the proceedings of the Court of 17th May 7, 
1939 establish this position. No doubt no formal 
order giving reasons was recorded by this Court for 
not taking them in but the law requires such an 
order only when documents rejected by the trial 
Court are received in evidence by the appellate 
Court, (O. 41, R. 27. Civil P. C.). In any view, the 
acceptance of these documents was a matter of dis- 
cretion. In view of the fact that both the trial Judge 
and Costello and Biswas JJ. have found that a large 
number of spurious documents have been produced 
on behalf of the defendant and that the defendant’s 
agents had no scruples in tampering with the evi- 
dence we cannot say that the discretion has notl 
been rightly exercised by this Court in not accepting 
them in evidence. 

VII. The argument of the learned advocate for 
the petitioner on this point rests upon two observa- 
tions, one made by Costello, J. and the other by 
Biswas J. in the course of their judgments. The 
former said that the principle was well established 
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a that a Court of appeal confronted with questions of 
fact ought not to interfere with the decision of the 
trial Court unless upon a searching review of all the 
evidence, and the facts and circumstances of the 
case, it is of opinion that the conclusions arrived at 
were clearly wrong. Biswas J., dealt with the ques- 
tion of the burden of the appellant in an appeal and 
quoted with approval the observations of Lord Buck- 
master in 26 C. W. N. 322° that “if all he can show 
is nicely balanced calculations which lead to the 
equal possibility of the judgment on either the one 
side or the other being right, he has not succeeded.” 
The learned advocate for the petitioner says that 
the observations thus made do not adequately and 
completely represent the functions of an appellate 
tribunal. For that purpose he refers us to the obser- 
vations made in 45 C. W. N. 435 6 7 8 9 at page 439; 41 
C. W. N. 6249 at p. 627 and (1936) A. C. 2069 a t 
1 p. 220. It is quite true that every appeal from a 
Judge trying a case without jury isa retrial, so that 
the appellate Court is bound to exercise a judgment 
of its own, because the appellate Court U in its turn 
a judge of fact. Where the law gives a right of 
appeal from a judgment of a trial Court on questions 
of fact as well as on questions of law, the Court of 
appeal has to consider and weigh the judgment 
appealed against. It has to examine the materials on 
the record and to come to its own conclusions. But 
reading the judgments of Costello and Biswas JJ., 
we cannot come to the conclusion that the said 
learned Judges shirked their duty to weigh the 
evidence and to arrive at their own independent con- 
clusions — Costello J. on the “Darjeeling Chapter” 
and Biswas J. on the “Identity Chapter”. The 
appeal was heard for 164 days, during which evi- 

c dence on every point was placed and discussed in 
detail. All the learned Judges put searching ques- 
tions to the advocates, and quite a large number; 
there were frequent discussions between the Bench 
and Bar. The agreed record of tho proceedings of 
Court prepared frqm shorthand notes shew all this. 
Both tho learned Judges kept clearly before their 
mind the vital questions and both of them, as their 
judgments indicate, detailed in an exhaustive manner 
the various items of evidence on tho record, sifted 
and weighed thorn carefully, considered the findings 
and reasonings of the trial Judge and finally concur- 
red with him. Even if a complete statement of the 
functions of an appellate Court has not been made 
in their judgments, their judgments afford ample 
evidence that they decided the case in a manner in 
which an appellate Court should, and is required 

. to decide. 

(I 

VIII. The question of limitation was not argued 
in open Court but by agreement written notes of 
argument were placed beforo tho learned Judges. 
Those notes have been placed beforo us. From tho 
notes submitted by tho petitioner wo find that argu- 
ments on her behalf were shaped only on tho plead- 
ings in tho caso. No material finding of fact bearing 
on tho question of limitation or adverse possession 


6. (’22) 9 A. I. It. 1922 P. C. 39 : 65 I. C. 305 : 2( 
C. W. N. 322 (P.C.), Nabakishoro Mandal v. Upon 
dra Kishoro Mandal. 

7. (Ml) 28 A. I. It. 1941 P. C. 16 : 193 I. C. 220 
I.L.lt. (1911) l Cal. 108 : I.L.lt. (1941) Ivar P. C 
51 : 08 I. A. 31 : 45 C. W. N. 435 (P.C.), Srisl 
Chandra Nandy v. ltakhalananda Thakur. 

8. (’37) 31 S. L. It. 213 : 107 I. C. 8 : 41 C. W. N 
624 (P.C.), Ahsanulla Shah v. Ziauddin Shah. 

9. (1930) 1930 A. C. 200 : 101 L.J.Iv.B. 576 : 15 c 
L. I'. 421 : 11 Com Cus 35, Flower v. Eblnv Yah 
Steel Iron and Coal Company. 


arrived at by the trial Judge was challenged either 
therein or in the memorandum of appeal whioh 
covered 348 grounds. The finding arrived at by the 
learned Additional District Judge at p. 122, Part I, 
Vol. XVIII of his judgment is that the plaintiff 
began realising rent from the tenants shortly after 
his arrival at Dacca and continued to do so till 
about 1930. In support of his finding he referred to 
many documents. In a letter written by Dr. Ashutosh 
Das Gupta, who is an important figure in the case 
and an important witness on the defendant’s side, 
on 5th May 1921 the fact was admitted that even 
then tenants of the Bhowal estate were paying the 
plaintiff rent and nazar in large numbers. This 
letter, which is Ex. 398, has been noticed in the 
judgment of Biswas J. The Appellate Side Rules of 
the High Court require the appellant to include 
in the printed record of the appeal all materials 
necessary to challenge a finding of the trial Judge / 
which the appellant proposes to challenge (Part 2, 
Chap. 9, R. 11 note (1) of the Appellate Side Rules). 
The collection papers and some of the exhibits on 
which the learned Additional District Judge relied 
in arriving at the finding that the plaintiff had been 
making extensive collection from 1921 to 1930 have 
not been inoluded in the paper book of the appeal. 
This affords an additional indication that that find- 
ing was not challenged in this Court. In the written 
notes of arguments on the question of limitation 
and adverse possession which was put in on behalf 
of the plaintiff, it was expressly pointed out “that 
no question of limitation can arise in this suit in 
view of the fact that the plaintiff since 4th May 
1921 admittedly has been accepting Nazar and 
realising rent from tho tenants as the true owner.” 
The note then gave the reference to the relevant ,, 
evidence which covered the period 1921 to 1930. As 
the finding of tho trial Judge had not been chal- 
lenged in this Court the word admittedly was used. 
Tho statement so made in that note was not con- 
troverted and has not been challenged even before 
us by the petitioner’s advocate. In this state of 
things tho questions of limitation and prescription 
are answered by facts. 

Tho learned advocate for the petitioner firstly 
contends that Art. 120, Limitation Act, is applic- 
able and time began to run from 3rd June 1921 
when the notice to tho effect that plaintiff was an 
imposter was published on behalf of tho Board of 
Revenuo. That could have been a possible conten- 
tion, if tho plaint had not been amended by the 
addition of tho prayer for possession. The addition 
of that prayer attracted either Art. 142 or Art. 144, 
Limitation Act, and there is thus no scope for the h 
application of tho residuary article, namely Art. 120, 
when tho decree that has been granted to the plaintiff 
is for recovery of possession. It was next submitted 
by tho petitioner’s advocate that under Art. 142 or 
Art. 144 tho plaintiff’s suit is barred — at least there 
arises a substantial question of law for consideration. 
Both the contentions are met by tho aforesaid find- 
ing of tho learned Additional Distriot Judge which 
was not challenged as incorreot by tho petitioner in 
this Court. There cannot bo on that finding any 
caso of defendant 1 acquiring title by prescription. 
Kumar Ramendra was in possession till 8th May 
1909, and assuming tho plaintiff to be tho Kumar, 
and that is the finding of fact of tho majority of the 
Judges of this Court, ho began to colleot rent and 
Nazar on or beforo 5th May 1921, that is withiu 
twelve years, lie continued to do so thereafter for 
years. Those acts of possession on his part destroyed 
the adequacy and interrupted that exclusiveness 
and continuity which is demanded from any person 
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a chall ©°gi°g by possession the title of a rightful 
5™ er . 48 I*. A. 395.10 This suit was instituted in 
1930, l.e., within 12 years from the time when the 
plaintiff first began to collect rent. 

Regarding the applicability of Art. 142, there is 
no allegation of either dispossession or discontinu- 
ance of possession in the plaint and the facts of this 
case do not either justify such a position. In para. 3 
of the plaint, the plaintiff states that during his 
absence the physical enjoyment of his wife was in 
law, his possession, and in para. 4 he simply states 
that after his return obstruction was placed to his 
full enjoyment of the benefits of the property, 
although the tenants began to pay him rent on the 
declaration of his identity whioh was made on 4th 
May 1921. If the position indicated in para. 3 of 
the plaint be correct, that would afford an additional 
reason for holding that there can be no question 
o either of limitation or of adverse possession of 
Bibhab&ti against her husband. She went into pos- 
session on the basis that she was her husband’s 
heir. It is well settled that the nature of title which 
!a person acquires by prescription depends upon the 
nature of his assertion. It is also an established 
principle, and it has been so formulated by the 
Judicial Committee of the Privy Council, that 
where a Hindu lady acquires by prescription title 
to immovable property on the assertion that she 
had been possessing it as a Hindu widow, that is, 
as heir to her husband, that property becomes a 
part of her husband’s estate. It does not become 
her stridhan, and on her death it would be inherited 
not by her heirs but by the heirs of her husband. 
51 I. A. 171.11 

If a Hindu widow by prescription acquires only a 
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us on behalf of the petitioner that he does not 
desire to press his application wherein a prayer was 6 
made for taking security from the opposite party 
No. i. He further prayed for withdrawal of the 
said application without prejudice to his putting in 
such other application as his client may be advised 
to, if and when an application for special leave to 
His Majesty in Council is made. We allow him to 
withdraw the application without prejudice to his 
rights to make such further application that his 
client might be advised to make, if and when an 

application for special leave to His Majesty in 
Council is made. * J 


R.K. 


Certificate re fuzed. 


d 


title for her husband’s estate it seems clear that 
the nature of the assertion involved in her posses- 
sion is the assertion of her husband’s title. It 
follows, and that is the aocepted view, that she in 
[claiming the widow’s estate, does not cherish any 
animus to exclude her husband — on the other hand 
her animus is one of recognition of her husband’s 
title. Bibbabati’s possession was accordingly pos- 
session not adverse to her husband, the plaintiff. 
It must therefore necessarily be on his behalf. For 
these reasons, we cannot certify the question of limi- 
tation or of adverse possession, on which all the three 
Judges are agreed to be a substantial question of 
law. We have been finally asked to grant leave 
^nder cl. (c) of S. 109, Civil P. C. We cannot accede 
to that request. There is no question of great public 
importance. The suit is one for property only and 
so definable in money value. The case doe 3 not in 
our opinion come within the principles laid down 
in 28 I. A. 11*2 and of 48 I. A. 31.1® For the reasons 
jgiven above, we refuse a certificate and dismiss the 
application of the petitioner for leave to appeal to 
His Majesty in Council with costs to the plaintiff 
opposite party. Hearing fee is assessed at thirty 
gold mohurs. After we had pronounced our order 
by which we refused leave to the petitioner to 
appeal to His Majesty in Council, Mr. Pal states to 

10 . (’22) 9 A.I.R. 1922 P.C. 181 : 66 I. C. 451 : 44 
Mad. 883 : 48 I.A. 395 (P.C.), Kuthali Moothavar 
v. Peringati Kunhaharan Kutty. 

11 . (’24) 11 A.I.R. 1924 P.C. 121 : 80 I.C. 788 : 5 
Lah. 192 : 51 I.A. 171 (P.C.), Lajwanti v. Safa 
Chand. 

12 . (’01) 23 All. 227 : 28 I.A. 11:7 Sar. 825 (P.C.), 
Banarsi Prasad v. Kashi Kishen Narain. 

13 . (’21) 8 A.I.R. 1921 P. C. 25 : 60 I.C. 85 : 48 
I.A. 31 : 44 Mad. 293 (P.C.), Radha Krishna v. 
Swaminatha. 
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clissefc S f e HX~^ igh ‘ °‘ Way — Th ree distinct 

and on. K i 6 f W3y namel >’ Private, public 
and one belonging to certain classes of persons 

or portion of public, explained. P S 

In India, as in England, there are three distinct 
classes of rights of way. First, there are private 
nghts of way vested in particular individuals or in 
individual owners of particular tenements: these 
are easements proper, and commonly have their o 
ln /? rant or prescription. Secondly, there are 9 
rights belonging to certain olasses of persons or cer- 
tain portions of the public, suoh as the freemen of 

l 25i’u h ® tena ?, t9 of a manor , or the inhabitants of 
a parish or a village: such rights may be regarded 

as quasi- easements, and commonly have their origin 

in custom. Thirdly, there are publio rights in the 

thl nnKP* °Vi ie term ^ hlch exisfc for the benefit of 

the public at large, and the source of these when 

lS CaTTeO (F ‘bT^ enactment - ^ dedication : 

xo uai. 4 bu (P.B.), Rel. on. [P 507 c l] 

Limitation Act 

- J’ 42 ) Chitaley, S. 26, N. 7 Pt. 1. 

(’38) Rustomji, Page 510 N. “Right of way.” 

K Way T‘ ^ b lic «ght of way— -Whether 
there has been dedication is question of fact — 
Finding thereon is binding in second appeal. h 

whp n tWH? Se0 l aP u Ubli0 / ight of way the question 
whether there has been dedication or not is one of 

fact, and has to be decided by the ultimate Court of 

fact with reference to the circumstances of the case 

A finding on that question is conclusive in second 

appeal : (1914) A. C. 95 and (1935) 1 K. B 310 

Uel ’ on ' [P 507 C 2] 

C« P C — J 

( ’ 4 pt3 C l U 3 le 4’ S3 ' 100 & 101, N ' 28 Pt - 3: N - 52 

(’41) Mulla, Page 366 N. “No second appeal lies 
on the ground of an erroneous finding of fact o 

(c) Highway-Public right of way— Dedicat;.. 
—Nature of_Dedication may be inferred 
actual user-Nature and extent of user excising 
-Dedication can be presumed irom long user 

■4* : :,v.tsr 

the public of the right of way over it: it presupposes 0 
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_ therefore, an intention to dedicate — an animus 
dedicandi. It also requires acceptance by the publio. 
Where the intention is expressed in words or writ- 
ing, the matter admits of direct proof and presents 
little difficulty, but more often than not, that is not 
the case, and it must then become a matter of 
inference. The inference is obviously to be drawn 
from evidence of overt acts or conduct on the part of 
the owner of the land viewed in the light of surround- 
ing circumstances. Suoh evidence is best furnished 
by proof of actual user by the public, from which 
public acceptance of the dedication may be likewise 
inferred. The user must be by the public generally, 
and not by a section of it, for there cannot be a 
dedication to a limited part of the public: (1843) 11 
M. & W. 827, Bel. on; (’35) 22 A. I. R. 1935 Cal. 
413, Expl . [P 507 C 2; P 508 C 1] 

Such user, again, is not proved by merely show- 
& ing access to or use of the passage by members of 
the public. The user must be shown to be as of 
right, that is to say, it must purport to be in exer- 
cise of a public right of way, And acquiesced in as 
such by or on behalf of the owner of the land against 
whom the presumption of dedication is to be made. 
The extent of the land-owner’s acquiescence is in 
fact a material question, for, a single act of inter- 
ruption by the owner is of much more weight, upon 
a question of intention to dedicate, than many acts 
of enjoyment : (1843) 11 M. & W. 827, Bel. on. 

[P 508 C 1] 

As regards the length of publio user, the period 
is material only as one element from which the 
intention to dedicate may be inferred: there is 
neither a fixed minimum period nor a fixed maxi- 
mum period which must compel such an inference, 
c for it is dedication and not user that constitutes a 
highway; user is merely the evidence that proves 
the dedication. This no doubt presupposes the exis- 
tence of an owner capable in law of dedicating, but 
it docs not follow that such a person must be proved 
to be living within the period over which actual user 
is established. So long, therefore, as dedication may 
be inferred from user, it is by no means necessary 
that tho evidence of user must go back to the date 
of dedication. The dedication can be presumed from 
long user : (1927) 1 Ch. 367 and (1901) 2 Ch. 647, 
Bel. on. [P 508 C 1] 

(d) Highway — Public right of way — Dedica- 

tion — Presumption of dedication from continu- 
ous user is question of fact and not of law 

Hence Court is not bound to give effect to pre- 
sumption and hold dedication proved as matter 

d of course merely because there is no evidence of 
rebuttal. 

Though proof of open, uninterrupted and conti- 
nuous user may give rise to a presumption of dedi- 
cation in the case of an alleged publio right of way, 
the presumption is still one of fact, and not oue of 
law. It cannot bo said therefore that if there is no 
evidence in rebuttal the Court shall be bound to 
give effect to tho presumption and hold dedication 
proved ns a matter of course : (1914) A. C. 338 and 
(1935) 1 K.B. 310, Bel. on. [P 508 C 2] 

(e) Custom— Antiquity — Proof — Strict rules 
of English law do not apply — Hearsay evidence 
—Admissibility. 

Tho strict rules of English law governing tho 
establishment of custom cannot be applied in India 
in tho matter of proof of antiquity. A custom in 
order to bo valid must bo ancient but it is not of tho 
essence of the rule that its antiquity must iu every 
case be curried buck to a period beyond tho memory 


of man still less that it is ancient in the English 
technical sense. It will depend upon the circum- 
stances of each case what antiquity must be estab- 
lished before the custom can be accepted. What is 
necessary to be proved is that the usage has been 
acted upon in practice for such a long period and 
with such invariability as to show that it has, by 
common consent, been submitted to- as the estab- 
lished governing rule of the particular district: (*41) 
28A.I.R. 1941 P.C. 21 and (’17) 4 A.I.R. 1917 P.C. 
181, Bel. on. [P 509 C 1] 

If proof be given of facts from which it can be 
inferred that user corresponding to the alleged cus- 
tom in fact existed at some time past, the existence 
of the custom from the remoter era will be inferred: 


(1838) 2 M. & R. 129 and (1877) 3 Q.B.D. 85, Bel. 
on. [P 509 C 1] 



After the existence of the oustom for some years * 
has been proved by direct evidence, it can only as a J 
rule be shown to be immemorial by hearsay evi- 
dence. It is for this reason that hearsay evidence is 
allowable for the purpose as an exception to the 
general rule: (’25) 12 A.I.R. 1925 P.C. 213, Bel. on. 

[P 509 C 1] 

There is no reason why 50 or 60 years’ user might 
not, in the circumstances of the case, be regarded 
as sufficient to indicate the existence of the right 
from a muoh remoter period. [P 509 C 2] 


(f) Custom — Right of way — Finding that user 
was permissive negatives customary right o i 
way. 

A finding that the user was permissive is enough 
by itself to dispose of a case regarding a customary 
right of way. [P 509 C 2] 

Phani Bhusan Chafer avarti , Binayak Nath ^ 
Banerjee , Oopesh Chandra Chatterjee and 
Paritosh Sarkar — for Appellants. 

Chandra Sekhar Sen and Jyotish Chandra Pal 

— for Respondents. 

JUDGMENT — This is an appeal by the plain- 
tiffs in a representative suit instituted under O. 1, 

R. 8, Civil P. C. The plaintiffs purport to sue on 
behalf of the inhabitants of four villages, and ask 
for a declaration of a right of boat passage and 
certain consequential reliefs. The right is claimed 
over a stretch of water which is described in the 
plaint as a baor, and which they say appertains to 
a zemindary mahal bearing touzi No. 399 of the 
Nadia Collectorate. There is a rough sketch given 
in the plaint, which shows that tho baor is a semi- 
circular channel, and skirts the plaintiffs’ villages 
on one side, and the defendants’ lands on the other. ^ 
It has an outlet at two ends towards the south into 
a river called tho Kapotakshi, which Hows east to 
west, forming as it were a chord to the semi-circle. 

It is said that the western outlet has been silted up, 
so that the only communication with tho river now 
i9 by tho other opening at tho eastern end. 

The plaintiffs’ case is that this eastern end was 
recently obstructed by tho defendants who put up a 
dam across tho channel, first with a bamboo fence, 
and then with an iron netting, and that this had 
tho effect of interfering with tho right of boat 
passago which the plaintiffs and their co-villagers 
had been enjoying in this water-course from time 
immemorial. The defence is a complete denial of 
the right claimed. It is stated that the baor is tho 
private property of the owners of the touzi which 
they have let out in putni, and that the defendants 
hold it as part of their mourashi mokarari tenure 
under tho putnidars. They accordingly claim the 
right of exclusive user of the baor, and as since 
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T . h !? seemsto be suoh a clear and definite finding 
that it is difficult to 'see how in the faoe of it the 


d obtaining settlement they have thrown into it large 
quantities of spawn with a view to the rearing of 
fish, they maintain they are fully entitled to take 
all necessary protective measures to prevent the 
escape of fish into the river Kapotakshi. The defen- 
dants do not object to the plaintiffs using the water 
as riparian owners. 

Both the Courts below dismissed the plaintiffs’ 
suit, except as to the right to use the water as 
aforesaid, which is decreed on the ground that it is 
not opposed by the defendants. Hence the present 
appeal. The right which is claimed in the suit is in 
essence a right of way, but no clear-cut or definite 
case is made in the plaint as to the basis of the 
claim or the mode of acquisition of the right. The 
right is variously described as an “easement of 
necessity,” a “prescriptive easement,” a “customary 
easement,” an “easement acquired by user from 
b time immemorial” and an “easement based on lost 
or implied grant.” This is probably the reason why 
the Courts below say that reading the plaint, it is 
difficult to make out what the plaintiffs claim or do 
not claim. The substantial allegation is that the 
plaintiffs, meaning thereby the inhabitants of the 
villages concerned, have been enjoying the right 
“from time immemorial,” “openly,” “peaceably,” 
“without interruption” and “as of right.” As the 
Full Bench pointed out in the well-known case in 
15 Cal. 460,1 in India, as in England, there are 
three distinct classes of rights of way. First, there 
are private rights of way vested in particular indi- 
viduals or in individual owners of particular tene- 
ments : these are easements proper, and commonly 
have their origin in grant or prescription. Secondly, 
there are rights belonging to certain classes of per- 
sons or certain portions of the public, such as the 
freemen of a city, the tenants of a manor; or the 
inhabitants of a parish or a village : such rights 
may be regarded as quasi-easements, and commonly 
have their origin in custom. Thirdly, there are 
publio rights in the full sense of the term which 
exist for the benefit of the public at large, and the 
source of these, when not created by legislative 
enactment, is dedication. 

It appears that at the trial, notwithstanding the 
recitals in the plaint, the plaintiffs sought to make 
out a case under each of the three heads stated 
above, but in this appeal, Mr. Chakravarti on their 
behalf frankly conceded that in view of the nature 
of the suit as well as the findings of the Courts 
below, he could not support the claim of a private 
right of way, that is to say, of an easement founded 
on grant or prescription. He restricted himself ac- 
* cordingly to the other two grounds (1) that the 
right claimed was a publio right of way, and (2) that 
it was a customary right. On both these points, the 
lower appellate Court, in concurrence with the Court 
of first instance, had also found against the appel- 
lants, but Mr. Chakravarti contended that in arriv- 
ing at the findings the learned Subordinate Judge 
had failed to apply the correct principles of law. As 
regards the claim of a public right of way, apart 
from pointing out that there was not the remotest 
suggestion of dedication in the plaint, the learned 
Judge found that there was no evidence on record 
to show any dedication on the part of anybody at 
any time. The baor, he added, admittedly belonged 
to the zemindars, and it was necessary therefore to 
prove that if there was a dedication, it had been 
made by the zemindars only, and not by the putni- 
dars. This, he said, had not been shown. 


6 


1. (’88) 15 Cal. 460 (F.B.), Chuni Lall 
Kishen. * 


v. 


Ram 


|, . , 111 liUt) 

appellants could sustain their claim of a public right 
of way. As is well settled on the authorities, the 
question whether there has been dedication or not is 
one of fact, and has to be decided by the ultimate 
Court of fact with reference to the circumstances of 
the case: see for instance, the opening words of Lord 
o D ®i“ 3 . judgment in (1914) A. C. 952 at page 99 
and (1935) 1 K. B. 310.3 A finding on such an issue 
should obviously, therefore, be conclusive in second, 
appeal. What nevertheless gave Mr. Chakravarti a' 
ohance to raise an argument on the point was a 
statement in the judgment of the learned Subordi- 
nate Judge to the effect that dedication could not be 
presumed from long user. This, it was said, was a 
mis-statement of the law, and the finding was ac- 
cordingly attacked as vitiated by this incorrect view. 
In other words, Mr. Chakravarti’s contention was 
that the learned Judge must have arrived at his 
finding without any reference to the evidence of 
public user, and that as such, it could not be ac- 
cepted as a proper or legal finding. 

To say that dedication cannot be presumed from 
long user is undoubtedly to utter a proposition which 
cannot be supported. It would in fact be contrary to 
the settled law on the subject. Dedication, as the 
term implies, is a gift or grant by the owner of the 
land to the public of the right of way over it : it 
presupposes, therefore, an intention to dedicate-^an 
animus dedicandi, as it is put, and one may add it 
also requires acceptance by the public. Where the in- 
tention is expressed in words or writing, the matter 
admits of direct proof and presents little difficulty 
but more often than not, that is not the case, and 
the authorities clearly establish that it must then 
become a matter of inference. The inference is obvi- 
ously to be drawn from evidence of overt acts or 
conduct on the part of the owner of the land viewed 
in the light of surrounding circumstances, and there 
can be little doubt that such evidence is be 3 t fur- 
nished by proof of actual user by the public, from 
which public acceptance of the dedication may be 
likewise inferred : see Halsbury’s Laws of England, 
Hailsham edition, Vol. 16, p. 218, Ss. 259 and 260, 
pages 224-225, S. 270. 

The learned Subordinate Judge cites the authority 
of a decision of this Court in support of his state- 
ment, 39 C.W.N. 303, 4 but that was a case of a cul 
de sac, and all that was pointed out was that in 
such a case mere user by the public was not suffi- 
cient to raise an inference of dedication, but that it 
had to be further shown that public money had 
been spent upon it. This is quite in accord with the & 
law as laid down in English cases (Halsbury, Vol. 16 
pages 225-226, S. 272), and it certainly does not 
detract from the general rule, but only means that 
the rule requires qualification by reason of the 
nature of the locus in quo. To support the inference 
of dedication of a highway to the public, it is very 
important however to have regard to the nature and 
extent of the user. For one thing, the user must be 
by the public generally, and not by a section of it, 

2 . (1914) 1914 A.C. 95 : 83 L.J.Ch. 411 : 110 L T’ 
546: 78 J.P. 97: 12 L.G.R. 90: 30 T.L.R. 168 : 58 

S. J. 233, Rowley v. Tottenham Urban District 
Council. 

3. (1935) 1 K.B. 310: 104 L.J.K.B. 109 : 152 L T 
133 : 99 J. P. 93 : 33 L. G. R. 39: 79 S J 11*51* 

T. L.R. 131, Williams-Ellis v. Cobb. ' * 

4 . (’35) 22 A.I.B. 1935 Cal. 413 : 157 I.C. 224 : 60 

C. L. J. 556 : 39 C. W. N. 303, Samarendra Nath 
Saha v. Harendra Kumar. 


A. I. R. 


608 Calcutta Panchanon Ray v. Fazlur Rahman ( Biswas J.) 


a for, as Baron Parke observed in (184B) 11 M. & W. 
827 5 6 at page 8B0, there cannot* be a dedication to a 
limited part of the publio. Such user, again, is not 
proved by merely showing access to or use of the 
passage by members of the public, as this may mean 
no more than that the publio cannot be excluded 
without excluding the more limited class of persons 
who are really entitled or permitted to use the 
passage. What must be shown is that the user is as 
of right, that is to say, it must purport to be in 
exercise of a publio right of way, and acquiesced in 
as such by or on behalf of the owner of the land 
against whom the presumption of dedication is to 
be made. The extent of the land-owner’s acquies- 
cence is in fact a material question, for to quote 
another dictum of Baron Parke in the same case in 
(1843) 11 M. & W. 827, 6 a single act of interruption 
by the owner is of much more weight, upon a ques- 
& tion of intention to dedicate, than many acts of 
enjoyment. 

As regards the length of public user, the period 
is material only as one element from which the 
intention to dedicate may be inferred : there is 
neither a fixed minimum period which must be 
proved in order to justify an inference of dedication, 
nor a fixed maximum period which must compel 
such an inference. As pointed out by Romer J. in 
(1927) 1 Ch. 367 6 at p.378, quoting from Buckley J. 
in (1901) 2 Ch. 647, 7 it is dedication and not user 
that constitutes a highway; user is merely the evi- 
dence that proves the dedication. This no doubt 
pre-supposes the existence of an owner capable in 
law of dedicating, but it does not follow that suoh 
a person must be proved to be living within the 
period over which actual user is established. To 
C hold otherwise would be to confuse user, whioh is 
only evidence of dedication, with the dedication 
itself. If the user is sufficient to raise a presump- 
tion of dedication, the dedication may well have 
taken placo long before the first proved act of user. 
So long, therefore, as dedication may bo inferred 
'from user, it is by no means necessary that the 
evidence of user must go back to the date of dedica- 
tion. This would explain why, whero the origin of 
a way was accounted for, four years has been re- 
garded as insufficient, but whero other facts pointed 
to an intention to dedicate, 18 months has been 
held to bo sufficient, and so too, in other cases six 
years and eight years (Halsbury, Vol. 1G, p. 225. 
section 271). 

Suoh being the legal position, I think it must bo 
held that the learned Judge in the present case did 
, in fact misdirect himself in saying that dedication 
could not be presumed from long user, and in so far 
as there is evidence of user on record, his finding 
against dedication must consequently ho set aside. 
I have looked into the evidenco myself and cannot 
say that it is clearly of such an unequivocal char- 
acter that it cannot legitimately give rise to a pre- 
sumption of dedication. Tho matter must accordingly 
bo remitted to tho lower appellate Court in order 
that as the ultimate tribunal of fact on this ques- 
tion, it may consider tho evidenco as a whole and 
como to its own conclusion. A word of warning is 
perhaps necessary in this connexion, and it is this 

5. (1843) 11 M. & W. 827 : G3 R. R. 782, Toole v. 
Huskinson. 

6. (1927) 1 Ch. 3G7 : 95 L. J. Ch. 312 : 135 L. T. 
281 : 90 J. P. 173 ; 24 L. G. It. 333 : 70 S. J. GOO, 
Stoney v. Eastbourne Rural District Council. 

7. (1901) 2 Ch. G47 : 70 L. J. Ch. 808 : 85 L. T. 
414 : 50 W. R. 22 : G6 J. P, 71, Attorney-General 

v. Esher Linoleum Co. 


that though proof of open, uninterrupted and & 
continuous user may give rise to a presumption of 
dedication, the presumption is still one of fact, and 
not one of law. It must not be supposed, therefore, 
that if there is no evidence in rebuttal, the Court 
shall be bound to give effect to the presumption and 
hold dedication proved as a matter of course. This 
is a proposition whioh is now established on the 
highest authority, that of the House of Lords in 
(1914) A. C. 338, 8 overruling the contrary view 
which had been expressed by the Court of Appeal, 
by a majority, in that case : see also (1935) 1 K. B. 
310.3 

Turning now to the alternative ground of claim 
on the footing of a customary right of boat passage, 
which had also been negatived by the learned Sub- 
ordinate Judge, Mr. Chakravarti’s main criticism 
was direoted to showing that the Court had applied 
a wrong standard as to the length of user which J 
was necessary to establish a customary right. The 
learned Judge took the view that a custom to be 
valid in law must be shown to have had its origin 
beyond the period of living memory, and as in this 
case, the evidence of user did not go baok to a 
period of more than 60 or 60 years at the most 
prior to the suit, he held this was wholly insuffi- 
cient to establish the right olaimed. An essential 
attribute of a valid oustom is no doubt its remote 
antiquity, and it may be conceded that the English 
rule as to the test of antiquity is as laid down in 
Blackstone’s Commentaries, namely that *' ‘a custom, 
in order that it may be legal and binding, must have 
been used so long that the memory of man runneth 
not to the contrary. So that if any one can show 
tho beginning of it, it is no good oustom” : $00 (1867) 

2 H. L. 239,° where Willes J. at page 259 said, “a <7 
custom originating within the time of memory, 
even though existing in fact, is void, at law.” But 
even in England this statement has been qualified, 
and it has been held that where it is impossible to 
show a continued existence of the custom from a 
time preceding the memory of man, whioh, as is 
well-known, has long since been fixed at the year 
1189, tho commencement of the reign of Richard I, 
the Courts will support the custom if oircumstances 
bo proved which raise a presumption that tho cus- 
tom in fact existed at that remote date. Thus, in 
(1877) 3 Q. B. D. 85,10 ftt p . 104 , Cookburn C. J. 
after referring to the inconvenience arising from the 
impossibility of carrying back the proof of possession 
or enjoyment to a period which, after a generation 
or two, ceased to bo within the reach of evidence, 

6a id : 

“The Judges provided a remedy by holding that ^ 
if the proof was carried back as far as living memory 
would go, it should be presumed that tho right 
claimed had existed from tho time of legal memory, 
that is to say, from the time of Richard I.” 

To tho same effect were tho observations of 
Tindal C. J. in (1838) 2 M. A R. 129, H at p. 136 : 

“As to tho proof of the custom, you cannot 
indeed reasonably expect to have it proved before 
you that such a custom did in fact exist before 
time of legal memory, that is, before tho first year 
of tho reign of Richard I ; for if you did, it would, 

8 . (1914) 1914 A. C. 338: 83 L. J. K. B. 745 : 110 

L. T. 834 : 78 J. P. 273 : 12 L. G. R. 334 ; 30 

T. L. R. 297, Folkestone Corporation v. Brockman. 

9. (1867) 2 H. L. 239 : 3G L.J.Ex. 225 : 1G W.R. 

44, London Corporation v. Cox. 

10. (1877) 3 Q. B. D. 85 : 38 L. T. 510 : 47 L. J. 

Q. B. 163 : 2G W. R, 221, Angus v. Dalton. 

1 1. (1838) 2 M. A R. 129, Bastard v. Smith. 
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' u ©Sect, destroy the validity of almost all customs; 
but you are to require proof, as far back as liviDg 
memory goes, of a continuous, peaceable, and unin- 
terrupted user of the custom.” 

In other words, if proof be given of facts from 
which it can be inferred that user corresponding to 
the alleged custom in fact existed at some time 
past, the existence of the custom from the remoter 
era will be inferred, and as Farwell J, observed in 
(1904) 2 Ch. 534,12 a t p. 556 ; 

“Not only ought the Court to be slow to draw an 
inference of fact which would defeat a right that 
has been exercised during a long period, unless such 
inference is irresistible, but it ought to presume 
everything possible to presume in favour of such a 
right.” 

In India, there is express authority for holding 
i against the application of the strict rules of Eng- 
lish law governing the establishment of custom : 
see the observations of Lord Buckmaster in 45 I. A. 
1018 at p. 14. Reference may also be made to a 
more recent decision of the Privy Council in 681. A. 
114 where Mr. Jayakar, delivering the judgment of 
the Board referring to the English rule as stated 
in Blackstone’s Commentaries, observed that it was 
neither apposite nor useful, when applied to Indian 
conditions : 

“It is undoubted that a custom observed in a par- 
ticular district derives its force from the fact that it 
has, from long usage, obtained in that district, the 
force of law. It must be ancient ; but it is not of 
the essence of the rule that its antiquity must in 
every case be carried back to a period beyond the 
memory of man— still less that it is ancient in the 
’# English technical sense. It will depend upon the 
circumstances of each case what antiquity must be 
established before the custom can be accepted. What 
is necessary to be proved is that the usage has been 
acted upon in practice for such a loDg period and 
with such invariability as to show that it has, by 
common consent, been submitted to as the esta- 
blished governing rule of the particular district . . . 
It would, in their Lordships’ opinion, create great 
perplexity in the already uncertain character of 
customary law to require that in every case the 
antiquity of a custom must be carried back to a 
period which is beyond the memory of man.” 

In 52 I. A. 279, 16 the existence of a local custom 
was supported by witnesses from their personal 
knowledge under 20 years, and also by hearsay evi- 
dence, and it was held that an “immemorial” cus- 
■j tom was thereby established within the meaning of 
S. 2, Bengal Regulation 11 of 1825. Their Lord- 
ships expressly held that as to the date from which 
the custom is said to have prevailed, after the exis- 
tence of the custom for some years has been proved 
by direct evidence, it can only as a rule be shown to 
be immemorial by hearsay evidence, and they go 
on to point out that it is for this reason that hear- 
say evidence is allowable for the purpose as an ex- 
ception to the general rule. 

12 . (1904) 2 Ch. 534 : 74 L. J. Ch. 71 : 91 L. T. 
513 : 68 J. P. 479, Mercer v. Denne. 

13 . (’17) 4 A. I. R. 1917 P. C. 181 : 43 I. C. 306 : 

45 Cal. 450 : 45 I. A. 10 : 12 S. L. R. 104 (P. C.), 
Abdul Hussein Khan v. Bibi Sona Dero. 

14 . (’41) 28 A.I.R. 1941 P. C. 21 : 193 I. C. 436 : 

I. L. R. (1941) Kar. P.C. 22 : 68 I. A. 1 : I. L. R. 
(1941) Lah. 154 (P. C.), Mt. Subhani v. Nawab. 

15 . (’25) 12 A. I. R. 1925 P. C. 213 : 89 I. C. 737 ; 

52 I. A. 279 : 4 Pat. 788 (P. C.), Rajendra Narain 
v. Gangananda Singh. 


_ There can be no doubt that the learned Subor- 
dinate Judge in this case failed to apply the correct ® 
rule in appraising the evidence of user for the pur- 
pose of establishing the alleged customary right. 
There is no reason why 50 or 60 years’ user might 
not, in the circumstances of the case be regarded as 
sufficient to indicate the existence of the right from 
a much remoter period. This was practically not 
disputed by Mr. Sen on behalf of the respondents, 
but his main answer was a finding in another part 
of the judgment to the effect that the plying of 
boats in the baor was permissive, which finding, if 
well-founded, would of course be enough by itself to 
dispose of the whole of the plaintiffs’ case regarding 
a customary right of way. Mr. Chakravarti con- 
tended that this was a perverse finding, and not in 
accordance with the defendants’ case as made in 
the pleadings or in the evidence. Without going so 
far as that, I am inclined to think that the learned f 
Judge’s approach to the evidence was not from the J 
correct standpoint. In any case, I am of opinion 
that there is sufficient evidence on the record on 
which it will be for the Court to say, without in- 
sisting on too strict a standard as to the quantum 
of evidence, whether or not a customary right of 
way has been proved to exist. The question of a 
customary right of boat passage must also, there- 
fore, be remitted to the lower appellate Court for 
further consideration in the light of the principles 
already indicated. As the case is being remitted to 
the Court below, I refrain from expressing any opi- 
nion on the evidence myself. 

The result is that the appeal is allowed, the judg- 
ment and decree of the learned Subordinate Judge 
are set aside, and the case remitted to the lower 
appellate Court to be dealt with in accordance with 
law as directed above. Costs will abide the result. 9 

G.N./R.K, Appeal allowed. 
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Edgley J. 

Brijraj Marwari and others — 

Applicants 

v. 

Anant Prosad — Respondent, 

Suit No. 1286 of 1935, Decided on 18th November 
1941. 

(a) Contract — Law to be applied— Intention 
of parties. 

The law of contract depends upon the intention 
of the parties: 1924 A. C. 514 and 1938 A. C. 224, h 
Bel. on. [P 510 C 1] 

(b) Bengal Money-Lenders Act (10 of 1940) 

— Preamble — Act does not apply to money- 
lending transaction in Bihar. 

The expression “transactions of money-lending 
in Bengal” in the preamble of the Act can only 
mean transactions of money-lending which take 
place in Bengal. Therefore, the Act cannot apply, to 
such transactions taking place in Bihar. 

[P 510 C 2] 

S. R. Das — for Applicants. 

S. B. Sinha — for Respondent. 

ORDER. — The petitioner in this case is apply- 
ing for certain reliefs under the Bengal Money- 
Lenders Act, 1940, in respect of a promissory note 
which was executed by him on 10th July 1932. It 
appears that a suit was instituted in this Court on 
this promissory note on 9th July 1935 and a con- 
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sent decree was passed against the petitioner on 
21st June 1937. The decree-holder now seeks to put 
the consent decree into execution but the petitioner 
maintains that it should be re-opened as it falls 
within the scope of the provisions of the Bengal 
Money-Lenders Act. Mr. Das on behalf of the res- 
pondent in this case contends that the Bengal 
Money-Lenders Act cannot be applicable as the 
loan was made in Bihar and the law applicable to 
the loan must be that of Bihar. He maintains that, 
having regard to the terms of Preamble to the 
Bengal Money-Lenders Act, all that the Legislature 
purported to do in passing this Act was to regulate 
money-lending business in Bengal and the terms of 
the Act can have no possible application to the 
loans made in Bihar. 


Learned counsel for the petitioner, on the other 
hand, maintains that the terms of the Bengal 
& Money-Lenders Act are sufficiently wide to cover a 
transaction of this sort, especially in view of the 
fact that the promissory note dated 10th July 1932 
contained an express clause to the effect that the 
principal amount together with interest and com- 
pound interest should be paid on demand either at 
Bhagalpur or Calcutta. The main point for conside- 
ration in this case is whether the provisions of the 
Bengal Money-Lenders Act can govern a loan, such 
ns that with which we are now dealing, which was 
made outside Bengal. Mr. Sinha on the authority 
of 1924 A. C. 514 1 contends that the law of the 
contract should be lex loci solutionis. It was, 
however, pointed out by the Judicial Commit- 
tee in 1938 A. C. 224 2 that the law of the con- 
tract depends upon the intention of the parties. In 
that case their Lordships said that “the proper law 
(of the contract means that law which the English 
or other Court is to apply in determining the obli- 
gations under the contract. English law in deciding 
these matters has refused to treat as conclusive, 
rigid or arbitrary, criteria such as lex loci contrac- 
tus or lex loci solutionis , and has treated the mat- 
ter as depending on the intention of the parties to 
be ascertained in each case on a consideration of 


the terms of the contract, the situation of the par- 
ties, and generally on all the surrounding facts. It 
may be that the parties have in terms in their agree- 
ment expressed what law they intend togovorn.and 
in that case prima facie their intention will bo 
effectuated by the Court. But in most cases they do 
not do so. The parties may not have thought of the 
matter at all. Then the Court has to impute an in- 
tention, or to determine for the parties what is the 
proper law which, as just and reasonable persons, 
d they ought or would have intended if they had 
thought about the question when they mado the 
contract.” 


In the case with which we are now dealing the in- 
tention of the parties on 10th July 1932 clearly was 
that interest should be paid at a rate which was 
then legal both in Bihar and Bengal, where tho law 
with reference to money lending transactions was 
the same. It cannot therefore bo said that, by stat- 
ing that the principal amount might be repaid 
either at Bhagalpur or Calcutta, they intended to 
express any preference in favour of tho law of either 
province but from the circumstances which existed 


1. (1024) 1924 A. C. 514 : 93 L. J. P. C. 133 : 131 
L. T. 1, Beniam & Co. v. L. S. Dcbono. 

2. (1938) 1938 A.C. 224 : 107 L. J. 1\C. 5 : (1937) 
4 All. E. It. 20G : 157 L. T. 522 : 54 T. L. R. 5, 
Mount Albert Borough Council v. Australasian 
Temperance and General Mutual Life Assurance 
(Society, Ltd. 


at the timo when the loan was made I think that g ' 
the most reasonable way to interpret the contract 
dated 10th July 1932 is, to hold that the intention 
of the parties was that the contract should be gov- 
erned by the law of the plaoe at which the loan was 
effected, namely, the law of Bihar. The question 
then arises whether the Bengal Legislature in en- 
acting the Bengal Money-Lenders Aot, 1940, inten- 
ded to make its terms applicable to money-lending 
transactions which may have taken place outside 
the province. Mr. Sinha relies on the terms of 
S. 36 of the Act which direct the Courts in Bengal 
to give relief to borrowers “in any suit to which this 
Act applies.” This expression is defined in S. 2 (22) 
of the Act. But in neither of these sections do we 
find any clear terms to indicate that the Bengal 
Legislature intended to affect loans other than those 
which had been made in Bengal. On the other hand, 
the Preamble to the Act describes this measure of / 
legislation as “an Act further to regulate transac- 
tions of money lending in Bengal.” Mr. Sinha argues 
that this Preamble should be interpreted to mean 
that the Legislature intended to enaot a statute 
which would regulate in Bengal all transactions 
relating to money-lending. In my view however this 
is not what the Preamble states. I think the expres- 
sion “transactions of money-lending in Bengal” 
can only mean transactions of money-lending whioh 
take place in Bengal. If it had been the intention of 
the Legislature to affeot such transactions whioh 
take place elsewhere they should have used more 
precise language. My conclusion is that the Bengal 
Money-Lenders Act cannot apply in the case with 
which we are now dealing and, in these circumstan- 
ces, this application must be dismissed with oosts. 

K.S./R.K. Application dismissed. C 
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B. K. Mukherjea and Blank JJ. 

Hirendra Lal Sarkar — Petitioner 

v. 

Smt. 'Kanaklata Choudhurani and 
others — Opposite Party. 

Civil Revn. Petns. Nos. 1131, 1132, 1270 and 
1271 of 1941, Decided on 29th May 1942, from 
order of Dist. Judge, 24-Parganas at Alipur, D/- 
14th May 1941. 

(a) Bengal Tenancy Act (8 of 1885 as amen- 
ded by Act 6 of 1938), S. 26-F — Words “co- 
sharer tenant” in S. 26-F include cosharer by h 
purchase — It is enough if he has acquired 
share at any time before application for pre- 
emption under S. 26F provided application 
itself was made within time — Right of pre- 
emption passes with share to which it is at- 
tached. 

The words “cosharer teuant” in S. 26-F are 
wide enough to include a cosharor by purohase, 
Sinco a cosharer by purchase is competent to apply 
for pre-emption under S. 26-F it is enough, that he 
has acquired a share at any time before the appli- 
cation was presented, provided the application itself 
was made within time. Where the vendors of the 
purchaser undoubtedly had the right to apply for 
pre-emption and before that right was lost by efflux 
of time they transferred thoir entire interest in the 
tenancy to purchaser, the latter would certainly step 
into tho shoes of the formor and be able to exercise 
tho same rights whioh could have been asserted by 
tho vendors. The right of pre-emption is not a mere 




Hirendra Lal V. Kanaklata (b. E. Mukherjea J.) Calcutta 511 


a personal right. It is a right exercisable by a co- 
sharer by reason of his ownership of a portion of 
the tenancy and when the share in the tenancy to 
which the right is attached is transferred, the right 
goes along with it. [P 511 C 2 ; P 512 C 1] 

(b) Bengal Tenancy Act (8 of 1885 as amended 
by Act 6 of 1938), Ss. 23A to 38— Ss. 23-A to 38 
apply to occupancy holdings pure and simple— 

They have no application when tenant has higher 

rights under express or implied grant though 
such rights are combined with those of occu- 
pancy raiyat acquired under Act — Rent free 
holder is fixed rate tenant — Even if he is not 
Ss. 23A to 38 cannot apply to him as he has 
higher rights than those of occupancy raiyat. 

Sections 23A to 38 are applicable when the ten- 
ancies are occupancy holdings pure and simple but 
h they have no application when the tenant has 
higher rights in the land under an express or im- 
plied grant from the landlord, though such rights 
are combined with those of an occupancy raiyat ac- 
quired under express provisions of the Act. A rent 
free holder is a tenant within the meaning of sec- 
tion 3 (17) of the Act. When a landlord grants a 
raiyati settlement of certain lands to another and 
it is agreed by and between the parties at the time 
of the inception of the tenancy that no rent would 
be payable in respect of the same, the tenant may, 
without impropriety be considered to be a raiyat at 
a fixed rate. It is true that the rent is not fixed at 
a particular figure and is fixed at nil but the essen- 
tial element of a mokarari holding, namely, that 
the landlord cannot demand any excess rent from 
the tenant, is present in such cases. Even if a 
niskar raiyat or rent free holder is not exactly a 
raiyat at a fixed rate his rights are much higher 
than those of an occupancy raiyat and therefore 
Ss. 23-A to 38 cannot apply to him simply because, 
in addition to his rent free right, he has acquired 
the status of an occupancy raiyat by remaining in 
possession for 12 years or more : (’40) 27 A.I.R. 
1940 Cal. 460, Approved. [P 512 C 2 ; P 513 C 1] 

Jatindra N . Sanyal (in 1131 and 1132) — 

for Petitioner. 

Qunada Char an Sen and Jen / Gopal Ghosh — 
for Petitioner (in 1131 and 1132) and for 
Opposite Party (in 1270 and 1271). 

Rajendra Ch. Guha, Satindra Nath Ren/ Chou - 
dhari and Sovendra M . Bose — for Opposite 
Party (in 1131 and 1132) and for Petitioners 
(in 1270 and 1271). 

d B. K. MUKHERJEA J — These are four con- 
nected revision cases which arise out of certain 
proceedings under S. 26 F, Ben. Ten. Act, as it 
stands after the amendment of 1938, commenced 
by one Hirendra Lal Sarkar who is the petitioner 
in Civil Revn. Cases Nos. 1131 and 1132 of 1941, 
for pre-emption of certain shares in eleven occu- 
pancy holdings, which were sold by some of the 
cosharers to one Kanaklata Chowdhurani who is 
opposite party No. 1 in these two revision cases. 
These raiyati holdings are situated at Bausdroni in 
the district of 24-Parganas and two of the cosharer 
tenants, viz., Golam Rab Jamadar and Khatijan 
Bibi sold their 2 as. 15 gds. and odd share to 
Kanaklata Chowdhurani by a conveyance which was 
executed on 10th July 1939. On 4th November 
1939, there was another conveyance executed by 
Abdul Khalek Munshi and others who had 4 as. 

6 gds. and odd share in all these eleven holdings 
in favour of the same Kanaklata Chawdhurani. 
Hirendra Lal Sarkar who claimed to be a cosharer 


in these tenancies presented two applications, one 
on 4th October 1939 and the other on 4th March 
1940, for pre-emption of the shares conveyed by 
the aforesaid two kabals to Kanaklata, in the Court 
of the Second Subordinate Judge of Aliporeand they 
were registered as Misc. Cases Nos. 116 of 1939 and 
20 of 1940. Both these cases were heard together 
and a number of defences were taken by Kanaklata 
Chowdhurani who resisted the petitioner’s claim 
for pre-emption. The trial Court by its order dated 
13th January 1941, rejected both these applications 
on the ground that they were not maintainable in 
law and that the deposits made by Hirendra were 
insufficient. 

Against that order two appeals were taken by the 
petitioner Hirendra to the Court of the District 
Judge of 24-Parganas. The District Judge who 
heard these appeals reversed the judgment of the 
trial Court on both the points and allowed the peti- j 
tioner’s claim for pre-emption except with regard 
to two holdings which were recorded in kha°tian 
Nos. 71 and 307 of the C. S. records. With regard 
to these two holdings the tenants were described as 
occupancy raiyats who had* acquired rent-free title 
by long possession and enjoyment and the District 
Judge held that these two must be taken to be 
holdings of raiyats at fixed rates which would not 
come within the purview of S. 26F, Ben. Ten. 
Act. Against this part of the order of the District 
Judge which dismissed his claim in respect of the 
two rent-free holdings Hirendra has obtained two 
rules which are Civil Revision Cases Nos. 1131 and 
1132 of 1941. Kanaklata on the other hand ob- 
tained the other two rules being Civil Revision 
Cases Nos. 1270 and 1271 of 1941 against that part 
of the order of the District Judge which reversed n 
the judgment of the trial Court and allowed the Q 
claim of the petitioner in respect of nine out of the 
eleven holdings. It would be convenient if we take 
these last two rules first. The trial Court held 
inter alia that the petitioner Hirendra Lal Sarkar 
being himself a cosharer in these tenancies by pur- 
chase was incapable of claiming pre-emption under 

S. 26F, Ben. Ten. Act. According to the Subordinate 

Judge the expression “cosharer tenants” as used in 
S. 26F , Ben. Ten. Act, excludes a cosharer by pur- 
chase; for otherwise it would defeat the object of 
the section which is to prevent introduction of 
strangers as cosharers in the property. The District 
Judge held on the other hand that this would be 
putting a too narrow construction upon the words 
of the section which are in themselves absolutely 
plain and unambiguous. Mr. Rajendra Chandra 
Guha who appears in support of these two rules h 
obtained by Kanaklata does not dispute the inter- 
pretation put by the District Judge and he has given 
up the extreme contention which found favour with 
the trial Judge, viz., that Hirendra’s claim for 
pre-emption was altogether untenable in law. 

The only point which he has raised on behalf of 
his clients is that Hirendra acquired an interest in 
five out of the eleven holdings only on 28th July 
1939, whereas the kabala by Golam Rab Jamadar 
and Khatijan Bibi was executed on 10th July 1939 . 

As Hirendra was not a cosharer in these five hold- 
ings at the date of the purchase by Kanaklata of 
the shares of Golam Rab Jamadar and Khatijan 
Bibi he had no right to apply for the purchase of 
this share under S. 26F, Ben. Ten. Act. We do~ not 
think that we can accept this contention as sound. 

If a cosharer by purchase is competent to apply for 
pre-emption under S. 26F, Ben. Ten. Act, it is 
enough, in our opinion, that he has acquired a 
share at any time before the application was pre- 
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sented, provided the application itself was made 
within time. In the case before us, the vendors of 
Hirendra undoubtedly had. the right to apply for 
pre-emption and as before this right was lost by 
efflux of time they transferred their entire interest 
in the tenancy to Hirendra the latter would cer- 
tainly step into the shoes of the former and be able 
to exercise the same rights which could have been 
asserted by them. The right of pre-emption is not a 
mere personal right as was held by the trial Judge. 
It is a right exercisable by a cosharer by reason of 
his ownership of a portion of the tenancy and when 
the share in the tenancy to which the right is 
attached is transferred, the right goes along with it. 
We hold therefore that the view taken by the Dis- 
trict Judge is right and these two rules, viz., 1270 
and 1271 of 1941 must be discharged. We make no 
order as to costs. We now come to the other rules 
b in which Hirendra figures as the petitioner and 
they raise a somewhat interesting point as to whe- 
ther the provisions of S. 26F, Ben. Ten. Act, are at 
all applicable when the transfer is of a share in a 
niskar or rent-free holding belonging to an occu- 
pancy raiyat. The Court below answered the question 
in the negative relying on a decision of Edgley J., 
in 44 C.W.N. 232 1 where it was held by the learned 
Judge that S. 2GG, Ben. Ten. Act, was not appli- 
cable to a mortgage of a niskar holding. The learned 
Judge was of opinion that there was no essential 
difference between the holding of a raiyat at a fixed 
rate and that of a niskar raiyat; and consequently 
as laid down in S. 18 (2), Ben. Ten. Act, the pro- 
visions of Section 26F of the Act are excluded when 
there is transfer of a portion of rent-free holding, 
oven if the tenant had occupancy rights in the 
c same. Mr. Sen argues that the essential feature of a 
raiyati at fixed rate is that tho rent or rate of rent 
is fixed in perpetuity; but when no rent is payable, 
no question of fixity of rent arises. Tho point is not 
free from doubt, and some difficulty arises by reason 
of the fact that no specific provision was made by 
tho Legislature in respect of rent-free holdings of a 
raiyat. 

Under S. 3(17), Ben. Ten. Act, a “tenant” means 
a person who holds land under another person and 
is, or but for a special contract to tho contrary would 
be, liable to pay rent for that land to that person. A 
rent-free holder is therefore a tenant and ho can 
come under the category of different classes of ten- 
ants which are recognized in S. 4, Bon. Ten. Act. 
His rights and liabilities are thus dependent upon 
tho status of his landlord and tho particular purpose 
for which the tenancy was created. A ront-freo 
holder who holds lands under another person for 
purposes of cultivation and whose landlord is not a 
raiyat himself may certainly bo regarded as a rai- 
yat. Tho question is whether ho is to be treated as 
a raiyat at a fixed rate or an ordinary raiyat with or 
without rights of occupancy. We think that when a 
landlord grants a raiyati settlement of certain lands 
to another and it is agreed by and between the par- 
ties at tho time of tho inception of tho tenancy 
that no rent would bo payable in respect of tho 
same, the tenant may, without impropriety, be con- 
sidered to be a raiyat at a fixed rate. It is true that 
tho rent is not fixed at a particular figure and is 
fixed at nil but tho essential clement of a moka- 
rari holding, namely, that tho landlord cannot 
demand any excess rent from the tenant, is present 
in such cases, and even if tho tenant acquires oc- 

1. (MO) 27 A. I. It. 1910 Cal. 400 : 190 I. C. 4 10 : 
I- L. It. (1910) 1 Cal. 312: 44 C.W.N. 232, 
Debendra Nath Majid v. Sarat Chandra Nayak. 


cupancy rights by remaining in possession of the g 
lands for 12 years or more the provisions of Ss. 24, 

27 and 28 to 38, Sen. Ten. Act, are ex hypothesi not 
applicable to them. 

We think that it could not have been the inten- 
tion of the Legislature that the tenants in such 
cases would be subject to all the limitations and 
restrictions regarding transfer and enjoyment of 
the lands as are set out in Ss. 23A, 25 and 26 series 
of the Ben. Ten. Aot. A raiyat at a fixed rate en- 
joys higher rights than those of an ordinary occu- 
pancy raiyat because the landlord has reserved to 
himself only the right to a fixed amount of rent 
from the tenant which cannot be enhanced in 
future. The position of a tenant with regard to 
whom the landlord has given up his right to claim 
rent for all time to come cannot surely be in a 
worse position. His position rather approximates to 
that of a proprietor though some disabilities of a / 
tenant might still attach to him. Thus he can be 
subject to such limitations and restrictions regarding 
transfer or enjoyment of the land as were agreed to 
between him and the landlord at the time when 
the tenancy originated. Again, if he acquires any 
contiguous land by right of accretion he would be 
liable to pay rent for suoh land. But subject to 
these few limitations, the rights of a rent-free hol- 
der are muoh higher than those of an occupanoy 
raiyat and it could not be the polioy of the Legisla- 
ture to saddle such tenant with all the restrictions 
and disabilities of an oocupancy raiyat, simply be- 
cause, in addition to his rent-free right, he has ac- 
quired the status of an occupanoy raiyat. 

An argument may be founded on behalf of the 
petitioner upon the provisions of S. 26H, Ben. Ten. 
Act, which is now repealed by Bengal Act, 6 of g 
1938. That section provided a fixed landlord’s fee 
in case of a transfer of a rent-free holding of an 
occupancy raiyat. This was necessary because of the 
old S. 26 D which provided various methods for cal- 
culating the landlord’s transfer fees as laid down in 
S. 26C and the landlord it appears got a very sub- 
stantial share of the value of the transferred hold- 
ing whichever method of calculation came into 
operation. Under S.26H, however, the landlord got 
a fixed nominal foe of Its. 2 whatever the value of 


the holding might be and this was to be paid in the 
mannor provided in Ss. 12 and 13, Ben. Ten. Aot. 
The intention of the Legislature, it appears, was to 
place tho rent-free holdiug of a raiyat on the same 
footing as a rent-free tenure and it is difficult to say 
from the provisions of S. 2611, Ben. Ten. Act, that 
tho Legislature intended that a rent-free holding 
should be subject to all the provisions relating to 
pre-emption as an ordinary occupanoy holding. 

In the caso before us the settlement records des- 



cribe tho tenants with regard to those two holdings 
in tho following manner : 'Settled raiyat enjoying 
niskar right by long possession and enjoyment’ aud 
the samo description occurs in tho kobalas that 
were executed by the cosharer teuants. It appears 
therefore that there was no grant forthcoming in 
this case but a grant was presumed from the fact 
that tho tenant was in occupation for a long period 
of time without payment of any rent to the land- 
lord. In such cases the proper legal inference is 
that tho tenancy was a rent-free one in its very iu- 
coption. In our opinion, Ss. 23 A to 88, Ben. Ten. 
Act, are applicable when the tenancies are occu- 
pancy holdings pure and simple but they have no 
application when tho teuant has higher rights in 
tho land under an express or implied grant from 
the landlord, though such rights are combined with 
those of an occupancy raiyat acquired under express 
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0 jprovision9 of the Act. To hold otherwise would be 
Jto nullify the grant altogether. So even if we hold 
that a niskar raiyat is not exactly a raiyat at fixed 
rate, we think that the provisions of S. 26F, Ben, 
Ten, Act, have no application in his case. We hold 
therefore that the view taken by the Court below is 
right and the claim for pre-emption made byHiren- 
dra in respect of the two niskar holdings must fail. 
These two rules are also discharged. No order as to 
costs. 

BLANK J. — I agree. 

G.N./R.K. Rules discharged. 
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Biswas J. 

Debendra Nath Biswas and another — 
$ Defendants 1 and 4 — Appellants 

v. 

Umesh Chandra Mondal and others — 

Plaintiffs — Respondents . 

Appeal No. 753 of 1939, Decided on 21st August 
1941, from Appellate decree of Sub- Judge, 2nd 
Court, Faridpur, D J- 23rd January 1939. 

Cosharer — Partition — Tenancy created over 
land by former co-owner without concurrence of 
person to whom it is allotted by decree for parti- 
tion of civil Court — Such person is not bound 
by tenancy — Tenancy is transferred to lands 
allotted to former co-owners and occupancy 
rights acquired by their tenants are also attached 
to such lands allotted to them. 

A person to whom a parcel of land has been 
allotted by a decree for partition of a Civil Court, 
does not take it subject to a settlement of tenancy 
granted by his former co-owners without his con- 
currence when the land was the joint property of all 
the cosharers : (’26) 13 A.I.B. 1926 Cal. 714(F.B.), 
Foil.; 1 I. A. 106 (P.C.), Rel. on; (’29) 16 A. I. R. 
1929 Pat. 208, Disting. [P 513 C 2] 

The tenancy itself is transferred by operation of 
law to other lands which have been allotted to the 
■former co-owners on partition. And where the person 
with whom the lands were settled by the former co- 
owners have acquired oooupancy rights, such rights 
could attach only to the lands to which the tenancy 
is transferred : 20 Cal. 708 (F.B.), Disting. 

[P 514 C 1] 

Rajendra Bhusan Bakshi, Ram Mohan Bhatta- 
charyya and Amal Kumar Mookerjee — 

for Appellants. 

d Hemendra Chandra Sen and Santosh Nath Sen 

— for Respondents. 

JUDGMENT. — This appeal arisesoutof a suit 
for recovery of khas possession on declaration of the 
plaintiffs’ title, and is on behalf of the defendants. 
Both the Courts below decreed the suit. The plain- 
tiffs are admittedly one out of four groups of cosharers 
who jointly owned a tenure bearing a jama of 
Rs. 28-4-0 per year. In the settlement records the 
tenure appears to have been recorded in four different 
khatians in the names of the four different groups, 
and a particular Dag No. 2371, being the dag with 
whioh we are concerned in this appeal, was shown 
as appertaining to the share of a group other than 
the plaintiffs. This dag represented a raiyati jama 
of 8 annas held by two persons named Pratap 
Chandra Ray and Pramatha Nath Ray. The plain- 
tiffs* case is that after the publication of the record 
of rights there was a partition suit amongst the 
plaintiffs and their cosharers, and in that suit a 
-decree was made which apparently disturbed the 
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previous arrangement regarding separate possession 
as evidenced by the settlement record. The lands e 
which comprised dag No. 2371 were allotted under 
this partition decree to the plaintiffs. The plaintiffs 
maintain that as a result of this partition they were 
not bound to recognise the tenancy which might 
have previously existed in respect of the disputed 
dag, and they accordingly commenced the present 
action against the appellants who claimed to be 
transferees of the western moiety of this dag from 
one of the original tenants Pratap Chandra Ray 
under a kobala dated 16th December 1925. The 
transfer had been taken in the name of defendant 4 
alone, but the plaintiffs also impleaded his father 
and his uncles defendants 1 to 3, for greater safety. 
For present purposes all these defendants may be 
supposed to represent the same interest. 

The main contentions on behalf of the defendants 
were twofold. In the first place, they contended, f 
relying on the settlement record, that the tenure to 
which the dag in suit appertained had been held by 
the plaintiffs and their cosharers in severalty before 
the partition, and that as such possession had been 
with the concurrence of all the parties concerned, 
the plaintiffs were bound to recognise the tenanoyin 
respeot of this dag. The plaintiffs were in fact to 
be treated as mere assignees of the interest of the 
cosharers under whom the tenancy was originally 
held, and hence not entitled to ignore the tenancy. 
Secondly, it was said that in any view, the defen- 
dants’ vendor had acquired a right of occupanoy in 
the land in suit by more than 12 years’ occupation 
under the landlords, and that as at the date of their 


purchase occupancy holdings were transferable by 
statute, the defendants had also acquired occupancy 
rights by such purchase irrespective of whether they 
themselves had completed 12 years’ possession as 9 
raiyats. 

As regards the first point, it is clear that it depends 
on a question of fact as to whether or not before the 
partition suit the plaintiffs and their co-sharers had 
possessed the tenure in severalty as alleged by the 
defendants. The learned Subordinate Judge thought 
that had such possession in severalty existed, there 
could have been no subsequent suit for partition. 

He held in faot that suoh possession in severalty 
could not at all be established in this case. That is 
a finding whioh is conclusive in second appeal, and 
the case must, therefore, be taken to come within 
the scope of the Full Bench ruling in 53 Cal. 694.1 
It was held in that case that a person to whom a 
parcel of land has been allotted by a decree for par- 
tition of a civil Court, does not take it subject to a 
permanent lease granted by his former co-owners h 
without his concurrence when the land was the 
joint property of all the cosharers. The Full Bench 
applied the principle of the well-known case in 
1 I. A. 106, 2 to the case of a lease. There is nothing 
to show that in making the allotment to the plain- 
tiffs under the partition decree in the present case, 
the existence of this tenancy within the lands allot-: 
ted to them had been at all taken into account, 
and there is no reason therefore why the plaintiffs 
should be held bound by this settlement to which 
they were not parties and which had not been gran- 
ted with their concurrence. I do not think that on 
the findings there is any scope here for an argu- 
ment like the one which was suggested in a Patna 


1. (’26) 13 A.I.R. 1926 Cal. 714 : 95 I. C. 516 : 43 
C.L.J. 333 : 30 C. W. N. 511 : 53 Cal. 694 (F.B.), 
Niranjan Mukherjee v. Soudamini Dassi. 

2. (’74) 1 I. A. 106 : 21 W. R. 233 : 3 Sar. 333 : 2 
gather 942 (P.C.), Byjn&th v. Ramoodeen, 
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a case to which Mr. Bakshi referred, 8 Pat. 258, 8 that 
in the partition between the plaintiffs and their co- 
sharers the disputed lands had been allotted to the 
plaintiffs as raiyati lands and rated as such. The 
first ground urged by the appellants must conse- 
quently fail. 

The second contention is also easily disposed of. 
It may be that the Roys with whom the dag was 
originally settled by the plaintiffs’ cosharers acquir- 
ed occupancy rights, and it may also be that the 
defendants by virtue of their purohase acquired 
similar rights, but if upon the partition the tenancy 
itself was transferred by operation of law to other 
lands, then such rights could attach only to the 
lands to which the tenancy was so transferred. 
After the partition, it could no longer be said that 
the raiyati jama which had been created by the 
plaintiffs’ cosharers still subsisted in Dag No. 2371, 
& but a new holding was substituted for it under, and 
within the lands allotted to, these oosharers, and it 
was in respect of this substituted holding that the 
defendants could really olaim their occupancy rights. 
The principle of the Full Bench decision in 20 Cal. 
708, 4 which the defendants sought to invoke, has 
clearly no application to the faots of the present 
case. Here as already stated, as a result of the par- 
tition decree and by operation of the principle laid 
down in the other Full Bench case, 53 Cal. 694, 1 
the tenancy in the original holding was extinguish- 
ed, and a new holding created in its place, and there 
could be no question of the tenants still holding the 
former merely because they had been inducted into 
it. The second ground advanced on behalf of the 
appellants thus also fails. In my opinion thereforo 
the plaintiffs are entitled to a decree as ordered by 
c the learned Munsif. The result is that the appeal 
is dismissed with costs. The appellants will have 
time till the end of December 1941 to vacate the 
lands. Leave under Cl. 15, Letters Patent, refused. 

K.S./R.K. Appeal dismissed. 

3. (’29) 16 A. I.lt. 1929 Pat. 208 : 116 I. C. 781 : 8 
Pat. 258, Raghunandan Sahay v. Dripa Nath 
Sahai. 

4 . (’93) 20 Cal. 708 (F.B.), Binad Lala Pakrashi v. 
Kalu Pakrashi. 
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B. K. Mukherjea and Blank JJ. 

Saradindu Mukherjee-— Defendant 1 

Appellant 

d v. 

Sm. Kunja Kamini Boy and others, 

Plaintiffs and another, Defendant 2 

j Respondents. 

Appeal No. 190 of 1939, Decided on 22nd May 
1942, from original decree of Sub-Judge, 3rd Court 
24-Parganas at Alipore, D-/ 1st May 1939. 

(a) Bengal Tenancy Act (8 of 1885), S. 12 

Suit by lessor for arrears of rent against original 
tenant and his assignee — Transfer found valid 
under S. 12 — Liability of each defendant capable 

of being apportioned from material on record 

Joint decree against defendants is not justified. 

Where in a suit for arrears of rent by the lessor 
against the original tenant and his assignee, the 
transfer by tho original tenant is found to have 
been completed under S. 12. a joint deoree against 
the defondant is not justified when the liability of the 
defendants could have been easily apportioned from 
the materials appearing on the face of the record, 


A. I. B. 

The Court ought in such a case to apportion the g 
liability of each defendant and pass deoree accord- 
ingly. [P 515 C 1] 

(b) Benami— Stranger to deed of transfer can 
challenge transfer as benami — Suit by lessor for 
arrears of rent — Lessee alleging to have trans- 
ferred his interest — Plaintiff stranger to deed 
of transfer can raise question of benami. 

A stranger to a deed of transfer can challenge the 
transfer as benami. The principle that a stranger 
to a deed which is intended to be real and opera- 
tive between the parties thereto cannot dispute the 
payment or non-payment of the consideration or its 
adequacy or inadequacy has no bearing in a case 
where the deed is challenged as fictitious and never 
designed to operate as a real deed or to effect trans- 
fer of title. Consequently, where in a suit for arrears 
of rent by the lessor the lessee alleges to have 
transferred his interest the plaintiff lessor is com- / 
petent to raise the question of the benami character 
of the transfer even though he was not a party to 
the deed of transfer : (’23) 10 A. I. R. 1923 Cal. 
521, Bel. on ; 27 All. 271 (P.C.), Expl. [P 515 C 2] 

(c) Transfer of Property Act (1882), S. 108 (J) 

— Tenant’s liability for rent founded on privity 
of estate ceases as soon as interest is transfer- 
red — Liability of original lessee does not cease 
until assignee is accepted as tenant by lessor 
expressly or impliedly. 

It is a well-settled rule of English law whioh has 
been adopted in S. 108 (J) that when the liability of 
a tenant to pay rent is founded on privity of estate, 
the liability ceases as soon as the interest is trans- 
ferred to some other person. But so far as the origi- 
nal lessee is concerned, his liability does not cease 
with mere assignment. The lessor in such cases can g 
enforce payment of rent from his original tenant by 
reason of a privity of contract and the liability of 
the original tenant can only cease after the assignee 
is aocepted as tenant by the lessor either expressly 
or impliedly. [P 516 C 11 

T. P. Act- 

(’36) Mulla, Page 613, Pts. (c), (d); Page 614, Pt. 

(o). 

(’34) Mitra, Page 601, N. 580, Page 602, N. 580 
“Privity of Estate.” 

(d) Bengal Tenancy Act (8 of 1885), S. 12 — 
Permanent tenure — Transfer of, completed by 
original tenant under S. 12— Lessor is bound to 
recognize transferee as tenant — Liability of 
original tenant to pay rent ceases as soon a 9 
transfer is complete though he remains liable 
for other personal obligations created by lease. 

The effect of a transfer of a permanent tenure ^ 
being completed with all the formalities required by 

S. 12 i9 that there is a statutory obligation on the 
part of the lessor to recognise the transferee as a 
tenant. If there is a contract between a landlord and 
a tenant that the transfer shall not be valid and 
binding unless seourity is given or some other con- 
dition is fulfilled, the original tenant might still 
remain liable for the rent. But when there is no 
such condition, the lessor has got no other option 
but to recognize the transferee. On the transfer of a 
permanent tenure being complete under S. 12 the 
liability of the transferor who was an original tenant 
and not an assignee ceases. Though the original 
tenant would be absolved from his liability to pay 
rent as soon as the transfer was completo still he 
would remain liable for tho performance of other 
personal obligations created by the lease : (’23) 10 
A. 1. R. 1923 P. C. 88; (’30) 17 A. I. R, 1930 P. C. 
193; 12 C. W. N. 478 aud (’26) 13 A. I. R. 1926 
Cal. 451, Bel. on. [P 516 C 2) 
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a At *t l C7 }; Qvvta* Rajendra B . Bakshi and Amal 
Kr. Mukherjee— for Appellant. 

Gopendra Nath Das and Khitindra Kr. Mitter 

— for Respondents. 

^A/ U ? G ^ EN j T -'”” This a PP eaI is on behalf of 
defendant 1 and it arises out of a suit for recovery of 

arrears of rent. Defendant 1 and three other persons 
took a mokarari lease of a large quantity of land in 
the Sundarbans from the predecessors of the plain- 
tiffs, under a registered potta, dated 16th July 1928. 
The rent reserved was Rs. 5600 a year, payable in 

F^frnnn the months of Poush, Magh, 
Falgoon and Chait, every year. Besides this yearly 

ItaL the ] ^ Se - S undert00k t0 pay revenues and 

nts dfiSfl “5 respe ? fc 0f tbe P r °P erfc y and also 

Defendant tbe , Iessors \° fc heir superior landlords. 
htaShS? ♦I?’ subse 2 aenfcI y acquired the interest of 
h three ® oshar0 rs in the tenure and became 

LSrf tber ?? f * , Iq 1932 ^ere were certain 

as fresuTt o? fT een S 0 leSSOra and defenda “t 1 and 
5600 to Po ifn^ 80 the rent was educed from rupees 
2! L' S,6 , 10 ° 4 a . year ' a11 the otber ^rms of the 

nnrtt b ‘ “?? ke A pt lntacfc - On 27th January 1936, 
corresponding to 13th Magh 1342 B.S., defendant 1 

sold his interest m the tenure to defendant 2. The 

present suit was brought by the plaintiffs lessors on 

2th April 1938 and they claimed arrears of rent 

io^o e r> per i 0d commencin g from the Poush kist of 
J S - and ending with the Falgoon kist of 

i m, S * The claim was laid at Rs. 18027 
odd. The plaintiffs’ case was that defendant 2 was 
a relation and benamdar of defendant 1 and the 
transfer in her favour was a collusive and sham 

transaction. They therefore claimed rents from both 
the defendants. 

C ^ The trial Judge came to the finding that defen- 
dant 2 was not a benamdar of defendant 1 and 
in his opinion the question of benami could not be 

raised by the plaintiffs, who were no parties to the 
conveyance. The conclusions of the Subordinate 
Judge therefore were that defendant 1 was tenant 
up to 27th January 1936 and for the subsequent 
period in suit, defendant 2 was the tenant. The 
learned Judge however refused to apportion the 
liability of these two defendants, being of opinion 
that this was neither easy nor proper. Defen- 
dant 1 has come up to this Court on appeal and the 
only contention put forward on behalf of him by 
Mr. Gupta is that on the findings arrived at by the 
Subordinate Judge himself, the appellant should 
not have been made liable for rents that fell due 
after the date of the transfer of the tenure to defen- 
d dant 2 and that for the subsequent period defen- 
dant 2 alone should have been made liable. It 
seems to us that if the conclusions of law and fact 
arrived at by the Subordinate Judge be accepted as 
correct, his decision cannot possibly be supported. 
According to the Subordinate Judge defendant 1 1 

ceased to be a tenant on and from 27th January £ 

1936 and he was further of opinion that he was not ( 

personally liable under the terms of the Potta for 1 

any rent that accrued due subsequent to the trans- * 

fer. In these circumstances it is difficult to see why c 

there was a joint decree made against both the f 

defendants, when their liability could have been c 

easily apportioned on the materials appearing on 
the face of the record. a 
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Mr. Das who appears on behalf of the plaintiffs 
respondents, has appreciated the difficulty in his 
way and he has attempted to support the decision 
of the Subordinate Judge on grounds other than 
those upon whioh the latter relied. The contentions 
put forward by him are of two-fold character. In 


1 h - 6 / ajS ‘£ a ‘ the Court should 

have held on evidence that defendant 2 was a mere 0 

r £ e “ a . mld ” of defendant 1 and it erred in law In 
i, holding that the plaintiffs were incapable of raising 

f ‘ h ° 9 uestl °? of banami in the present litigation 8 

f I , aecond ground taken is that even if defen. 

3 ^ an . t 2 was not a . benamidar of defendant 1, defeu- 

> 1 as ° ne of ‘be original lessees, was bound by 

the personal covenant in the Potta to pay the rent 

in spite of the fact that he had assigned his interest 

1 a “ 0ther ?l rs °u- Tt ese are the two points that 
require consideration in this case. So far as the 
first point is concerned we agree with Mr. Das that 
the Court be °w was wrong in holding on the 
authority of the decision in 32 I. A. 113,1 that the 
plaintiffs not being parties to the deed of transfer 
were not competent to raise the question of benami 

; n ooT.r Sent I 11 / 8 ** 100, As was held in 37 C. L. J. 

122, the principle enunciated by the Judicial Com- , 

mi tee in 32 I A. 1131 that a stranger to a deed f 

7h « ^ b 1 f- mt !S ded . t ° be reaI and °P er ative between 
the parties thereto cannot dispute the payment or 

non-payment of the consideration or its adequacy or 

inadequacy has no bearing in a case where the deed 

n J cbal IIeD g ed a3 fictitious and never designed to 
operate as real deed or to effect transfer of title. 

We think however that the evidence which has been 

add “ Ced 0I J b ! ba , ,° f the pIaintiffs in the present 
f ] S ehoit of what is necessary to establish a 
case of benami The only witness who has been 
examined °n behaif the plaintiffs is his officer 
Jogesh Chandra Dey. This witness in his deposi- 
tion states as follows: e 

“Saradindu Babu said that he had made the 
benami transaction in his relation’s name and that 
defendant 2 was his relation and mother-in-law. . . 

We learnt on enquiry that Nanda Rani has no 9 
means to purchase properties for Rs. 4000 and 
foaradindu Babu himself maintains her.** 

In cross-examination he stated further : 

. iF aC u^i eai i * meet Saradindu Babu whoalsogoes 
to Rai Bahadur Gunendra Krishna Roy’s house. 

In his presence Saradindu Babu said that he had 
made the benami transaction . n 

It is impossible to believe that if defendant 1 
really intended to make a sham transfer for the 
purpose of avoiding his liability for rent he would 
himself go to his landlord and tell him about it. It 
is true that there is no denial on the part of defen- 
dant 1 that Nanda Rani is related to him. The 
attesting witnesses to the deed of sale also are all 
employees of defendant 1 and it is admitted by 
defendant l’s own witnesses that even after the 
purchase, the management of the property was left h 
in the hands of one of the officers of defendant 1. 

These are suspicious circumstances, no doubt, and 
throw considerable suspicion regarding the genuine- 
ness of the transfer. But we cannot rest our deci- 
sion on mere surmises or suspicions. There is no 
evidence on the plaintiff’s side to prove that there 
was no payment of consideration by Nanda Rani. 
Certainly the plaintiffs could have produced better 
evidence to prove that the transaction was in reality 
a benami affair. We, therefore, overrule the first 
contention of Mr. Das. 

The second point put forward by Mr. Das raises 
a question of some importance. It is a well settled 


1. (’05) 27 All. 271: 32 I.A. 113: 8 O.C. 155: 8 Sar. 
772 (P. C.), Lala Achalram v. Raza Kazim Hus- 
sain Khan. 

2. (’23) 10 A. I. R. 1923 Cal. 521: 74 I. C. 392: 37 
C.L.J. 122, Kamini Kumar Deb v. Durga Charan 
Nag. 
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[rule of English law which has been adopted in the 
Transfer of Property Act [vide S. 108 (J), T.P. Act) 
that when the liability of a tenant to pay rent is 
founded on privity of estate, the liability ceases as 
soon as thfe interest is transferred to some other 
person. But so far as the original lessee is concern- 
ed, his liability does not cease with mere assign- 
ment. The lessor in such cases can enforce payment 
of rent from his original tenant by reason of a pri- 
vity of contraot and the liability of the original 
tenant can only cease after the assignee is accepted 
as tenant by the lessor either expressly or impliedly. 
The question is how far this principle is applicable 
to the case of a transfer of a permanent tenure 
governed by the Bengal Tenanoy Act. Under S. 11, 
Ben. Ten. Act, a permanent tenure is capable of 
being transferred in the same manner and to the 
same extent as any other immovable property. Bee- 
fa tion 12 prescribes the mode in whioh the transfer is 
to be effected. As soon as the dooument by which 
the transfer is made is registered, and the registra- 
tion is not to take place unless the landlord’s fees 
are paid, the transfer is complete. It has been held 
by the Judicial Committee in 50 I. A. 155® follow- 
ing a long series of decisions of this Court that as 
soon as the transfer is complete, the liability of the 
old tenant for rent ceases. It is true that the facts 
of this case do not show as to whether the transfer 
in that case was by the original tenant or a subse- 
quent assignee. But their Lordships expressly 
approved of the deoision in 12 C. W.N. 478, 3 4 5 where 
the original lessee was held to be absolved from 
liability to pay rent after a deed of release was exe- 
cuted and registered by him. It appears indeed that 
there was an additional finding in 12 C. W.N. 478 4 
c that the plaintiff landlord never asked for any rent 
C from the old lessees; but that was not the basis of 
the decision of the learned Judges. 

The case in 12 C. W. N. 478, 4 was followed by 
AValmsley and Mukherji JJ. in 29 C. W. N. 1020, 6 
and it was held that on the transfer of a permanent 
tenure being completo under S. 12, Ben. Ten. Act, 
the liability of the transferor who was the original 
tenant and not an assignee, would cease. It was 
hold further that though the original tenant would 
ibe absolved from his liability to pay rent as soon as 
the transfer was completo, still he would remain 
liable for the performance of other personal obliga- 
tions created by the leaso. As has been said already, 
,cven under the English law, tho liability of the 
original tenant to pay rent comes to an end as soon 
las there is recognition of tho assignee as a tenant 
by the lessor. We think that tho effect of a transfer 
d being completed with all the formalities required 
by S. 12, Ben. Ten. Act, is, that there is a statutory 
obligation on the part of the lessor to recognize the 
transferee as a tenant. Of course, if there is a con- 
tract between a landlord and a tonant that the 
transfer shall not be valid and binding unless secu- 
rity is givon or some other condition is fulfilled, the 
original tenant might still remain liable for the 
|ront. But when there is no such condition, the 
lessor has got no other option but to recognize the 
transferee. 

It is to bo noted that before 1885 tho duty was 

3. (’23) 10 A.I.R. 1923 P. C. 88 : 73 I. C. 193 : 50 
Cal. G80 : 50 1.A, 155 (P.C.), Surapati Roy v. Ram 
Kara in Mukherjec. 

4. (’08) 12 C. W. N. 478, Hemendra Nath Mukhor- 
jee v. Kumar Nath Roy. 

5. (’20) 13 A.I.R. 1926 Cal. 451 : 90 I. C. 451 : 42 

C.L.J. 490 : 29 C.W.N. 1020, Kanai Lai Ghose.v, 
Basanta Bohari Sen. 


fixed upon the transferee of a tenure to get his name 0 
recorded in the Sherista of the landlord and if he 
failed to do that, the landlord could ignore him 
altogether and proceed against the recorded tenant 
for recovery of arrears of rent. The Act of 1885 
made a ohange in this respect and under it, as soon 
as the deed of transfer is registered, the old tenant 
walks out of the field, no matter whether the land- 
lord has actual notice of it or not — vide the obser- 
vation of the Judioial Committee in 57 I. A. 214® at 
p. 221. We therefore think that in the present case 
the liability of defendant 1 for the rent ceased after 
27th January 1936. He would only be liable for the 
rent of the Pous Kist of 1342 B. S. and for the sub- 
sequent period the deoree should be made against 
defendant 2 alone. The result is that we allow the 
appeal and modify the judgment of the learned 
Subordinate Judge. The plaintiffs will have a deoree 
for Rs. 1626-15-3 against defendant 1 and for / 
Rs. 16400-9-6 against defendant 2 with proportionate 
costs of the trial Court against eaoh. There will be 
no order for costs in this Court. The oross-objeotion 
is dismissed. There will be no order for oosts in the 
oross-objection. 

G.N./R.K. Appeal allowed . 

6. (’30) 17 A. I. R. 1930 P. C. 193 : 126 I. C. 422 : 

58 Cal. 301 : 57 I. A. 214 (P. C.), Jitendra Nath 

Ghose v. Monmohan Ghose. 
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Lort-Williams J. 

In re Bengal Electric Lamp Works Ltd . 

Application in Ordinary Original Civil Jurisdio- Q 
tion, Deoided on 18th July 1941. 

(a) Company — Forfeiture of shares— Every 
condition precedent provided by articles must 
be strictly and literally complied with — Failure 
of directors to appoint place at which and per- 
sons to whom call money was payable held 
rendered resolutions and notices of calls Invalid 
and no shares could be forfeited for non-pay- 
ment of call — Notice requiring payment of Rs. 
13,500 in respect of calls and allotment money 
held bad as requiring payment of too large sum 
and of sums not due. 

In tho case of forfeiture of tho shares of a share- 
holder by the company a striot adherence to the 
provisions of contract between the company and 
share-holders is necessary. No forfeiture of shares 
can be made unless every condition precedent has ft 
been strictly and literally complied with, a very 
little inacouracy being as fatal as the greatest. 

[P 521 0 1] 

In the resolution for making a call on the share- 
holder passed by the Board of Directors nothing 
was said about the persons to whom and the pl&oe 
at whioh the amount of the call was to be paid as 
required by Art. 15 of the Articles of the Company 
under which the directors were to appoint the place 
at which and the persons to whom the amount of 
tho oalls was to bo paid. The notice issued to the 
share-holder requested him to pay the oall money 
to the “Company’s Head Office” and was signed “by 
order of the Board, P. C. Datta, Secretary.’* The 
notice was headed “14 Clive Street” but there was 
nothing to show that the Company’s Head Office 
was at Clive Street or at any other place. Tho re- 
solutions to appoint or fix the persons to whom and 
tho times and places at which the call money was 
to be paid wore to be made under the articles of tho 
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a company with the authority of a resolution of the 
directors duly assembled at a Board or in any case 
by a resolution in writing signed by ail the direc- 
tors present in Calcutta as required by Art. 106. 
There was no evidence of any such resolutions hav- 
ing been passed nor were any such resolutions 
entered in the minute books of the company as re- 
quired by the articles : 

Held that the failure of the directors to appoint 
or fix the place at which and the persons to whom 
the call money was to be paid rendered the resolu- 
tions and notices of calls invalid and ultra vires and 
there could be no forfeiture of the shares for non- 
payment of the oalls : (1889) 42 Ch. D 209 ; (’38) 
25 A. I. R. 1938 P. C. 284 and (1877) 5 Ch. D 687, 
Rel. on ; (’33) 20 A. I. R. 1933 Bom. 80, Dissent.; 
(1848) 2 Ex. 118, Listing. [P 521 C 1] 

b Held further that the notice requiring payment 
of Rs. 13,500 in respect of calls and allotment 
money was bad as it required payment of too large 
a sum and of sums which were not due and there- 
fore forfeiture based upon the failure to pay the 
allotment money was bad, invalid and ultra vires : 
(1877) 5 Ch. D. 687, Rel. on. [P 521 C 2] 

(b) Company — Forfeiture of shares — Right 
to object to by share-holder cannot be waived. 

There can be no waiver by the share-holder of 
his right to object to the forfeiture of his shares by 
the company : (’38) 25 A. I. R. 1938 P. C. 284, 
Rel. on. [P 521 C 1, 2] 

P. G. Ghose — for Applicant. 

Sarat Ch. Bose and H. N. Sanyal — 

for the Company. 

c ORDER. — This is the petition of Prafulla 
Kumar Basu, who asks for an order for rectification 
of the register of members of the respondent com- 
pany by restoring the petitioner’s name as the 
holder of 1500 ordinary shares. He states that he 
was the registered holder of 1500 ordinary shares 
in the capital of the company, having applied for 
allotment on or about 6th January 1940 and having 
paid Rs. 1500 to the company along with his appli- 
cation for and on behalf of one Kamta Prosad 
Bhargava. The company decided to treat the peti- 
tioner as the absolute owner of the shares and 
declined to recognise Bhargava as having any right 
in the said shares or to register the transfer of the 
shares to him. On 2nd February 1941 the peti- 
tioner received a letter from the company inform- 
ing him that the sum of Rs. 13,500 due for calls on 
his shares was long overdue, “as per details given 
d below,” namely : 

“Allotment money 3000 due date 10-2-40. 

1st call money 3000 due date 31-5-40. 

2nd call money 3000 due date 13 8-40. 

3rd call money 3000 due date 30-9-40. 

4th call money 1500 due date 18-12-40. 

Making a total of Rs. 13,500.” 

Further, the petitioner was informed that the 
Directors required him on or before 28th February 
1941 to pay the sum of Rs. 13.500 at the registered 
office of the company at 14 Clive Street, Calcutta, 
and that in the event of non-payment the shares 
would be liable to be forfeited. The petitioner admits 
that he received the notice of allotment and also 
notice of the purported fourth call dated 18th Nov- 
ember 1940, but no notice of the purported first, 
second and third calls was ever given to him. In 
reply to the letter of 18th November giving notice of 
the fourth call, the petitioner wrote putting on record 
that he had not received any other notice of call. 


Subsequently, one Gopee Ballav Sen wanted to take 
a transfer of his shares from the petitioner and 
was willing to pay the balance of the face value of 
the shares in full. Accordingly on 28th February 
194 L the petitioner and Gopee Ballav Sen executed 
a deed of transfer and the petitioner wrote a letter 
addressed to the company saying that he had trans- 
ferred the shares to Mr. Sen and that the latter 
would pay Rs. 13,500 to the company. On the same 
date Mr. Sen forwarded to the company the trans- 
fer deed and the letter from the petitioner, accom- 
panied by a cheque for Rs. 13,512-4-0 being the 
balance of the face value of the shares, together 
with a sum of Rs. 11-4-0 for stamps for the transfer 
and Re. 1 for transfer fee. The company refused to 
register the transfer. On 14th April 1941 the peti- 
tioner received a letter from the oompany dated 
2nd April 1941 intimating that by a resolution of 
the board of directors passed on 31st March 1941 f 
the shares standing in the name of the petitioner 
had been forfeited. 

In the affidavit in opposition made by the manag- 
ing director of the company dated 12th May 1941 
it is contended that notice of every call was sent to 
the petitioner and with regard to the first call the 
respondents produced a peon book signed by Mr. 

B. K. Mittra who, they alleged, was an assistant of 
Messrs. Indian Loan & Trading Co., Ltd., of which 
the petitioner is a director. The registered office 
of that company is situated at No. 102H, Russa 
Road which is the residential address of the peti- 
tioner. The notice of the second call was sent by 
post and is evidenced by the despatch book of the 
company. The notice of the third call was sent by 
peon book signed by the petitioner himself. I am 
satisfied that the notices of all these calls reached g 
the petitioner. The relevant Articles of Association 
of the company are as follows : 

7. “If, by the condition of allotment of any 
shares the whole or part of the amount or issue 
price thereof shall be payable by instalments, every 
such instalment shall, when due, be paid to the 
company by the person who for the time being 
shall be the registered holder of the share or his 
legal representative.” 

15. “The directors may from time to time, make 
such calls as they think fit upon the members in 
respect of all moneys unpaid on the shares held by 
them respectively, and not by the conditions of al- 
lotment thereof made payable at fixed times, and 
each member shall pay the amount of every call 
so made on him to the persons and at the times and 
places appointed by the directors. A call may be 
made payable by instalments.” h 

17. “Fifteen days’ notice of any call shall be 
given specifying the time and place of payment, and 
to whom call shall be paid.” 

23. “If any member fails to pay any call or in- 
stalment on or before tbe day appointed for the 
payment of the same the directors may at any time 
thereafter during such time, as the call or instal- 
ment remains unpaid, serve a notice on such mem- 
ber requiring him to pay the same, together with 
any interest that may have accrued, and all expen- 
ses that may have been incurred by the company 
by reason of such non-payment.” 

24. “The notice shall name a day and a place or 

places on and at which such call or instalment and 
such interest and expenses as aforesaid are to be 
paid. The notice shall also state that in the event of 
non-payment at or before the time and at the place 
appointed, the shares in respect of which the call l 

was made or instalment is payable will be liable to 


be forfeited.” 
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25. “If the requisitions of any such notice as 
aforesaid are not complied with any shares in res- 
peot of whioh such notice has been given, may, at 
any time thereafter before payment of calls or 
instalments, interest and expenses due in respect 
thereof, be forfeited by a resolution of the directors 
to that effect. Such forfeiture shall include all divi- 
dends declared in respect of the forfeited shares, and 
not aotually paid before the forfeiture.” 

33. “The provisions of these articles as to forfei- 
ture shall apply in the case of non-payment of any 
sum which by the terms of the issue of a . share 
becomes payable at a fixed time, whether on account 
of the amount of the share, or by way of premium, 
as if the same had been payable by virtue of a oall 
duly made and notified.” 

36. “The directors may at any time in their ab- 
solute and uncontrolled discretion and without as- 
signing any reason decline to register any proposed 
transfer of shares. This clause shall also apply to a 
case where the proposed transferee is already a 
member.” 


99. “The directors may meet together for the 
despatch of business, adjourn and otherwise regulate 
their meetings and proceedings as they think fit, 
and may determine the quorum necessary for the 
transaction of business. Until otherwise determined 
three directors shall be a quorum. A director inte- 
rested is to bo counted in a quorum notwithstand- 
ing his interest.” 

100. “A director may at any time convene a 
meeting of the directors. It shall not be necessary 
to give notice of a meeting of the directors to a 
director who i3 not in Calcutta. Questions arisiugat 
any meeting shall be decided by a majority of votes, 

C and in case of any equality of votes, the chairman 
shall have a second or casting vote.” 

106. “A resolution in writing signed by all the 
directors present in Calcutta shall be as valid and 
effectual as if it had been passed at a meeting of the 
directors duly called and constituted.” 

108. The directors shall cause minutes to be 
duly entered in books provided for the purpose: 
(a) Of the names of the directors present at each 
meeting of the directors and of any committee of 
directors, (b) Of nil orders made by the directors 
and committees of directors, (c) Of all resolutions 
and proceedings of general meetings and of meetings 
of the directors and committees. 

And any such minutes of any meeting of the 
directors or of any committee or of the company if 
purporting to be signed by the chairman of such 
a meeting or by the chairman of the next succeeding 
meeting, shall be receivable as prima facie evidence 
of the matters stated in such minutes.” 

145. “Any notice sent by post shall ho deemed to 
have been served on the socond day following that 
on which the envelope or wrapper containing the 
same is posted and in proving such servico it Bhall 
be sufficient to prove that the envelope or wrapper 
containing the notice was properly addressed and 
put into the post office. And a certificate in writing 
signed by the manager, secretary or other officer of 
the company that the envelope or wrapper contain- 
ing the notice was so addressed and posted shall be 
conclusive evidence thereof. Any notico which may 
be given by advertisement shall bo deemed to have 
been served when the newspaper containing the 
notico is published.” 

Notico of allotment was given on 6th January 
1940 with regard to 1100 ordinary shares and the 
petitioner was asked to pay the sum of Rs. 2200, 
being Rs. 2 per share, on or before 10th February 


1940 to the company’s head office. This letter 
was signed by the managing director. There was " 
a similar notice with regard to the balance of 400 
ordinary shares. With regard to the first call 
made on 27th April 1940, a resolution was passed 
by the board of directors in the following form : 

“ Resolved that the first call of Rs. 2 per ordinary 
share be and is made on the 17,954 ordinary shares 
as per list submitted to this meeting. This call be 
and is made payable on or before 31st May 1940,” 
and the notice to the petitioner was 6ent on 2nd 
May requesting him to remit Rs. 3000 in respeot of 
this call, on or before 31st May 1940 to the “Com- 
pany’s Head Office” and is signed “By order of the 
Board, P. C. Datta, Secretary.” The letter is headed 
“14 Clive Street,” but there is nothing to show 
whether the company *6 head office is at Clive Street 
or at any other address. All the calls were in a 
similar form, and it is to be noted that nothing is / 
said in the resolution about the persons and places 
to be appointed by the directors in accordance with 
the provisions of Art. 15, and though the notice 
states that the amount due under the call is to be 
paid at the head office of the company, it gives no 
address of suoh offioe nor is there any mention of 
the person to whom the money is to be paid, as 
provided by the Artioles or by Art. 17. 

It is, therefore, contended on behalf of the peti- 
tioner that the oalls were invalid because they were 
not correot in form as provided by the Artioles and 
that the notices given in respeot of those oalls were 
bad and ultra vires for similar reasons. Though 
Art. 106 provides that "a resolution in writing 
signed by all the directors present in Caloutta shall 
be as valid and effeotual as if it had been passed at 
a meeting of the directors duly called and cons- g 
tituted,” there is no evidence of any suoh resolution 
having been signed nor is there any evidence to 
show that after the resolutions making the oalls, 
there were any subsequent resolutions appointing 
the persons and places to whom and at whioh the 
call money was to be paid, nor is there anyevidenoe 
of any resolution either made at a meeting of direc- 
tors or signed by them whioh would justify the 
statement “by order of the board” made in the 
notices given by the secretary with regard to any 
of the calls. Artiolo 108 provides that the directors 
shall cause minutes to be entered in the books of 
all orders made by the directors and committees of 
directors and of all resolutions passed at meetings 
of directors or committees or a general meeting. 
The minutes have been produced and no suoh reso- 
lutions as are required by the Artioles are to be 
found in the minutes. In (1900) 2 Ch. D. 2301 at * 
p. 231 it was held that a resolution of the oompany 
was ineffectual because the notices summoning the 
meeting had boon issued by the seoretary without 
the authority of a resolution of tho directors duly 
assembled at a board. Cozens-Hardy J. as he then 
was, said at p. 235 that : 

was down by tho Court of Exchequer in 
(1867) 2 Ex. 158,- that directors must act together 
as a board, and that it is not sufficient to procure 
tho separate authority of a sufficient number of 
directors to constitute a quorum.” 

It is true that in the presontcase Art. 110 (4) enables 

1. (1900) 2 Ch. D. 230 : 09 L. J. Ch. 497 : S3 

L. T. 166 : 7 Manson 243, In re Hay Craft Gold 

Reduction and Mining Co. 

2. (1867) 2 Ex. 158 : 36 L. J. Ex. 37 : 4 H. & C. 

463 : 12 Jur. (N.S.) 548 : 14 L. T. 626 : 14 W. R. 

968, D’Aroy v. Tamnrnr, Kill Hill and Callington 

By. Co. 
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41 the directors to appoint officers and determine their 
powers and duties and that Art. Ill provides that 
the directors may delegate certain powers and that 
by resolution the directors empowered the secretary 
to call meetings of the directors, never the less, it is 
•dear that resolutions to appoint or fix the persons 
times and places respecting calls must be made with 
the authority of a resolution of the directors duly 
assembled at a board, or in any case by a resolution 
in writing signed by all the directors present in 
Calcutta, and there is no evidence of any such reso- 
lution having been passed. As was stated by Lord 
Romer in 43 C. W. N. 205* at p. 213 : 

This may seem to be somewhat technical ; but 
in the matter of the forfeiture of shares technicali- 
ties must be striotly observed. And it is not, as is 
sometimes apt to be forgotten, merely the person 
whose shares are being forfeited who is entitled to 
^ insist upon the strict fulfilment of the conditions 
prescribed for forfeiture. For, the forfeiture of shares 
may result in a permanent reduction of the capital 
of the company.” 

But on the specific question as to whether it is 
necessary for the directors to name the persons, 
times and places in the resolution making a call or 
whether these persons, times and places may be 
appointed by a subsequent resolution, or whether 
they may be published to the share- holders by 
means merely of a direction of the directors or even 
by publication in the press, it is curious that there 
are no recent English decisions. The case in (1848) 

2 Ex. 118 3 4 5 was tried in 1848. In that case Baron 
Parke said at p. 122 : 

“ It is clear that the word ‘call’ is used in the 
Aot in two different senses. In one part it means, 

•c the applications to the share-holders to pay and in 
another, the amount to be paid. I am therefore of 
opinion, that it is not a condition precedent that 
eaoh party should have notice to pay the amount of 
his call at the same time and place. It follows that 
the resolution to make a call need not specify either 
the time or place for payment ; but the directors 
must appoint a time and plaoe, which must be 
notified to the share holder by a notice, allowing 
him twenty- one days for the purpose of payment. 
The case in (1840) 7 M. & W. 2435 proves that the 
resolution need not contain the place of payment, 
and I think that by implication it also proves, that 
it need not contain the time of payment. The reso- 
lution is nothing more than a determination that 
thereafter ‘a call' shall be made, that is that an 
application shall be made to eaoh share holder for a 
proportion of his share ; and it is enough if the 
** directors appoint a time or place, either by public 
advertisement, (where such a mode is allowed by 
the private act) as in the case referred to, or under 
the general act by an individual notice to each 
share- holder.” 

Even in this case the learned Baron uses the word 
‘‘appoint.” That is to say, it is necessary for the 
directors to appoint a time or place either by public 
advertisement if allowed by the Act or the articles, 
or by a notice to each share-holder and suchappoint- 

3. (’38) 25 A.I.R. 1938 P. C. 284: 178 I.C. 659: 43 
O.W.N. 205 : I.L.R. (1939) Lah. 1 : I.L.R. (1939) 
Kar. P. 0. 16 (P.C.), Premila Devi v. The Peoples 
Bank of Northen India, Ltd. 

4. (1848) 2 Ex. 118 : 17 L. J. Ex. 102 : 12 Jur. 
101 : 76 R. R. 520, Newry and Enniskillen Rail- 
way Co. v. Edmunds. 

5. (1840) 7 M. & W. 243 : H. & W. 30 : 10 L. J. 

- Ex. 17 : 2 Rail. Cas. 401 : 56 R. R. 699, Great 

North of England Railway v. Biddulph. 
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ment in the present case, can be made only by a 
resolution passed at a meeting of the Board of 6 
Directors or by one signed in accordance with the 
provisions of Art. 106. In (1877) 5 Ch. D. 687,6 
the company was governed by the regulations of 
Table A in the Companies Act, 1862, the directors 
made a call and gave verbal instructions to the 
secretary to make it payable on 16th December and 
the secretary sent a circular notice to the share- 
holders accordingly. One of the shareholders did 
not pay and on 2 1st December the secretary wrote 
to him, telling him that if he did not pay the 
amount of the call together with interest at 5 per cent, 
from the date of the call, on or before 31st Decem- 
ber his shares would be liable to forfeiture. He did 
not pay, and on 4th January the directors passed a 
resolution forfeiting his shares. It was held, that as 
the notice of 21st December claimed interest from 
the date of the call instead of from the date fixed / 
for its payment, as provided by cl. 6 of Table A, it 
was a bad notice and the forfeiture was invalid, and 
an injunction was granted restraining the company 
from proceeding further under the resolution of 
forfeiture. Semble that the time for payment of the 
call could not properly be fixed by a mere verbal 
direction to the Secretary, and the decision of Je 3 sel 
M. R. was reversed. Jessel M. R. at p. 690 had said 
as follows : 

“The objection is that there is no formal resolu- 
tion entered in the book of the directors appointing 
a day for the call. Now, all that Table A says is, if 
any member fails to pay any call on the day ap- 
pointed for payment thereof the directors may at 
any time thereafter forthwith serve a notice which 
they have done, to state whether a day has been 
appointed for the payment of the call. Now,. it is 
quite clear that the Act of Parliament does not ^ 
require the day for the call to be named in the same 
resolution as the one by which the call is made. 

You may make the call, and then you may by sub- 
sequent resolution or direction name the day for the 
payment. Nor does the Act of Parliament require 
the day to be named by any particular formal act 
by the directors. No doubt it requires their sanotion 
and authority, but it does not require it to be made 
by a formal resolution put in that shape or by reso- 
lution entered in the minutes. It is sufficient if they 
direct it. What shall be sufficient evidence of 
direction is another matter.” 

He then referred to the cases which I have men- 
tioned and the judgment of Baron Parke and came 
to the conclusion that ail that was required was that 
the directors should “authorise the secretary, the 
proper officer, to write the proper letter. He says h 
he does it by authority of the directors; that is all 
that is wanted. No formal resolution is required and 
he positively states that which the Court would 
presume without evidence, that it was written by 
the authority of the directors.” In reversing this 
decision, James L. J. at p. 693 said : 

“I am of opinion that the notice of 21st December 
did not comply strictly with the provisions of the 
contract between the company and the shareholders 
which is contained in the regulations of Table A. It 
was the established rule of the Court of Chancery 
and of the Courts of Common law that no forfeiture 
of property could be made unless every condition 
precedent had been strictly and literally complied 
with. Here the notice is inaccurate. It is therefore 
bad, and the forfeiture is invalid. I may add that, 

6. (1877) 5 Ch. D. 687 : 46 L. J. Ch. 786 : 36 
L. T. 528 : 25 W. R. 548, Johnson v. Lyttle’s 
Iron Agency. 
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a as at present advised, I think that the time for the 
payment of the call could not properly be fixed by a 
mere verbal direction to the secretary, it ought to be 
fixed by a formal resolution of the directors.” 

Mellish L. J. said as follows : 

“I am of the same opinion. I think it is clear that 
a forfeiture of shares is to all intents and purposes 
the same thing as any other forfeiture which 
deprives a man of his property. The rule at common 
law was that before any forfeiture could take place, 
all the conditions precedent must have been strictly 
complied with. Clause 17 of table A says, that if the 
call is not paid on the appointed day, the directors 
may serve a notice on the shareholder requiring him 
to pay it together with interest and any expenses 
which may have accrued; and by cl. 19, if the 
requisitions of the notice are not complied with, the 
directors may forfeit the shares. And cl. 6 provides 
& that interest is to be payable from the day appointed 
for payment of the call to the time of actual pay- 
ment. If no notice under cl. 17 had been served, it 
is clear that the forfeiture would be altogether bad. 
I In this case the notice of 21st December was in- 

accurate in demanding the payment of interest from 
the date of the call. Was that a good notice? I think 
that if the notice departs in any respect from the 
| < statutory form it is impossible for us to go into the 

| question how much it departs. It is a bad notice, 

and the subsequent resolution, which is founded 
upon it is invalid.” 

Baggallay J. A. at p. 694 said : 

"I am of the same opinion. The Legislature has 
thought fit to impose very heavy penalties for the 
non-payment of calls upon shares. Not only are the 
shares liable to forfeiture but the shareholder oan 
c also be sued for the unpaid calls. The Legislature 
has pointed out the steps which are to bo taken 
previously to the forfeiture, and it is essential that 
all thoso steps should be strictly followed. In the 
present case ono of those steps has not been properly 
taken, and the forfeiture is therefore invalid.” 

And as I have already pointed out it was held in 
(1900) 2 Ch. D. 230 1 that such directions must be 
given under tho authority of a resolution of the 
directors to bo assembled at a board. In (1889) 42 
Ch. D. 209 7 it was held that a resolution for a call 
to be valid must state not only the amount of the 
call, but also the time at which it is to bo paid. 
Thus, where the directors of a company passed a 
resolution for u call and the resolution fixed the 
sum per share to be called up, but left the date at 
which it was to be paid in blank, and some time 
afterwards a resolution was passed fixing tho date 
for payment, and notices of the call wore sent to tho 
shareholders, thoro was no proper call rnado until 
tho second resolution fixing tho date of payment, 
and that the second resolution did not in point of 
date relate back to tho first. In that case Art. 38 of 
the company provided that "the amount payable on 
the shares in the capital shall be payablo at the 
bankers of the company, or at such other place ns 
the board shall appoint, with such deposit and in 
such instalments and manner, and at such time, as 
shall bo appointed from time to time by tbo board.” 
Lord Esher M. It. at p. 228 said as 'follows : 

“But it has been strenuously argued that there 
was a good call on 18th December and as tho ques- 
i tion lias been argued, I do not hesitate to express 

my opinion upon it. My opinion is, that there was 
no call whatever made on 18th December. In order 

7. (1889) 42 Ch.D. 209 : 58 L.J.Ch. 633 : 61 L. T. 

601 : 37 W. R. 692 : 1 Meg. 251, In re Cowley A' 
Co. 


to make a call within the articles of association, we e 
must see what is necessary to be done to make a 
call. In the first place, there must be a resolution 
of the directors. They cannot do such a thing as 
make a call without a resolution. Then, what is to 
be done in passing a resolution to make a call? 
Article 38 says the time and place for payment must 
be stated. Therefore, there could be no valid call in 
this company until the time and place for its pay- 
ment had been appointed by the board; that is to 
say, until it had been resolved by the directors that 
the call should be payable in certain instalments 
and in a certain manner and at a certain time 
appointed by the board. The article says ‘as shall 
be appointed from time to time.' I take those words 
to mean this: that the directors are not bound to 
make a call of the whole of the unpaid capital, but 
that they may make a oall of part only, and that 
at another time they may deal with the rest, so that / 
there may be successive calls until the whole of the 
oapital has been paid up. After making a oall, as for 
instance, 5s. per share, if a particular number of 
shareholders do not pay on the day appointed, the 
directors may, under Art. 44, appoint another day, 
but only after they have made a valid appointment 
of a certain day in the first instance; and then 
owing to circumstances that have arisen since, they 
may appoint a further day on which those who have 
been called on to pay on the first day, and have not 
paid, are to pay the call; and then under Arts. 46 
and 51, if they do not pay on that further day, the 
remedy of the directors is either by notion or for- 
feiture. These provisions make the case stronger 
against the company, because they show that there 
was no valid call made on 18th December, and that 
no time or place of payment was appointed until $ 
17th January following. 

“But then it is said that the resolution of 17th 
January reverts back to 18th December; but, if there 
is a resolution passed that a call shall be made and 
afterwards, on a subsequent day, a further resolu- 
tion is passed naming a time and place for payment, 
the utmost that cau be said is, that the two resolu- 
tions taken together make a valid oall, but that there 
is no call until the latter day, that is to say, the 
first resolution must be carried down to the second. 
Therefore, if there was a valid call on 17th Janu> 
ary, there was no valid call until 17th January.” 

Later, Lord Esher said at p. 236 : 

‘‘I do not wish it to bo supposed that my decision 
in this case rests only on the artioles. I take it to be 
of the very essouco of a call that tho time and place 
for payment should be determined.” 

These are tho whole of the English oases which r 
can be discovered on this point. There are three 
cases in tho Bombay High Court the first being 
50 Bom. 461® and tho second being 54 Bom. 178, & 
in both of which cases the learned Judges followed 
tho decision in (1889) 42 Ch. D. 209,7 the third is 
35 Bom. L. It. 26.10 In that Case No. 18 of the 
articles of association was the same as Art. 15 in 
the present case. Tho case was tried by Beaumont 
C. J. and Blackwell J. Tho learned Chief Justice 

8. (’26) 13 A. I. R. 1926 Bom. 341 : 94 I. C. 681 : 

50 Bom. 461 : 28 Bom. L. R. 411, Pioneer Alkali 
\\ orks, Ltd. v. Amirnddin Shabbhov Tvebii. 

9. (’30) 17 A. I. R. 1930 Bom. 267 : 125* I.C. 419 : 

54 Bom. 178 : 32 Bom. L. R. 87, Bhagirathi 
Spinning, Weaving and Manufacturing Co. Ltd. 
v. Balaji Bhowani Powar. 

10 ; (’33) 20 A. I. R. 1933 Bom. 80 : 148 I.C. 143 : 

57 Bom. 413 : 35 Bom. L. R. 26, Dhanraj Keshri- 
mal v. II. H. Wadia. 
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& followed the earlier decisions, especially the judg- 
ment of Baron Parke to which I have referred , and 
distinguished the deoision of Lord Esher M. R. in 
(1889) 42 Ch. D. 209.7 It was held that under the 
article it was not necessary for the resolution making 
the calls to specify the persons to whom and the 
place where the call were to be paid. That it was 
not necessary to have a formal resolution of the 
Board of Directors specifying the person to whom 
and the place where a call was to be made, since 
the form of the notice showed that it was “by order 
of the board” which raised a presumption that the 
matter was the subject of directions even in the 
absence of a formal resolution. That even if it were 
necessary to have a formal resolution of the board 
stating the names of the persons to whom and the 
place where, the call should be paid, it was a matter 
which it would be open to the parties to waive; and 
o that the applicant had waived any such right. With 
regard to the decision of Sir George Jessel M. B. in 
(1877) 5 Ch. D. 687® the learned Chief Justice 
seemed to think that his judgment was reversed by 
the Court of appeal only upon the ground that the 
notice for final payment was inaccurate and there- 
fore the forfeiture founded on the notice was bad. 
Further he observed, that none of the Judges in the 
Court of appeal expressed dissent from the views of 
the Master of the Bolls as to the construction of 
Table A, except that James L. J., expressed the ten- 
tative view that the time for the payment of the 
call could not properly be fixed by a mere verbal 
direction to the secretary, and that it ought to be 
fixed by a formal resolution of the directors, and the 
learned Chief Justice thought that the case was a 
direct authority for the proposition that under such 
c articles it is not necessary for the resolution mak- 
ing the call to specify the time for payment, and 
a fortiori it was not necessary to specify the person to 
whom or the place where the call was to be made. 

It seems to me, with respect that the learned 
Chief Justice did not give sufficient weight to the 
observations of the Lords Justices about the neces- 
sity for strict adherence to the provisions of the 
contract between the company and the shareholders 
and that no forfeiture of property could be made 
unless every condition precedent had been striotly 
and literally complied with a very little inaccuracy 
being as fatal as the greatest. He distinguished 
(1889) 42 Ch. D. 209 7 on the ground that the mate- 
rial article was in different terms. It is true that the 
wording of the article was somewhat different from 
the article in the case with which he was dealing 
and the article in the present case. But in my opi- 
® nion, the effect of the article is substantially the 
same in all three cases. In (1889) 42 Ch. D. 209 7 
Art. 38 provided that the amount payable on the 
shares should be payable at the bankers of the com- 
pany or that the board should appoint a place at 
which the amount should be paid in suoh instal- 
ments and manner and at such time as the board 
should appoint. I do not think it is possible to dis- 
tinguish the present case from (1889) 42 Ch. D. 209 7 
and for the reasons given, I prefer the latter deci- 
sion to the previous decisions to which I have 
referred. The respondents in the present case con- 
tend, further, that the petitioner has waived any 
right to object to the resolutions or the notices be- 
cause of his letter dated 28th February 1941. In my 
opinion, his letter cannot be taken to be a waiver of 
his right to objeot to the forfeiture of his shares. 
What he asked the company to do was to allow the 
shares to be transferred to Mr. Gopee Ballav Sen, 
who was willing to pay the whole of the sum out- 
standing upon the shares, namely, Bs. 13,500. 


Further, he could not waive his rights. I have, 
already referred to Lord Bomer’s judgment ini e 
43 C. W. N. 2053 where he states that others than! 
the share- holders are interested in a forfeiture of 
shares, e. g., the creditors. He goes on to say as 
follows : 


“The creditors are, therefore, entitled to see that 
the power of forfeiting shares is exercised strictly. 
Where the power of a company to forfeit shares has 
arisen the articles of association usually contain 
provisions as to the sending of notices and the like 
that may be regarded as being inserted merely for 
the protection of the share- holder affected. Such 
provisions may properly be regarded as being direc- 
tory only and capable of being waived by the in- 
dividual share-holder. But no waiver by him can 
confer upon the company or its directors a power of 
forfeiture that they do not possess, as for example, 
a power to forfeit shares for non-payment of calls / 
that are not yet due.” 


The last point raised on behalf of the respondent 
company was that the petitioner had admittedly 
applied for allotment of shares and allotment had 
been made, and on 6th January 1940, he was asked 
to pay the allotment money. The answer to this 
contention is that Art. 23 requires that if a member 
has failed to pay a call or any instalment, which 
undoubtedly would include the allotment money, 
the directors must serve a notice requiring him to 
pay, together with any interest which may have 
accrued and all expenses that may have been incurred 
by the company by reason of such non-payment. 
Suoh notice must be strictly accurate, as other 
notices to which I have already referred. The notice 
in the present case was dated 31st January 1941, 
and required him to pay a sum of Rs. 13,500 at ^ 
the registered office of the company, 14 Clive Street, 
Calcutta. This notice was faulty not only because it 
failed to mention the person to whom the payment 
was to be made, but in addition it asked for pay- 
ment with respect not only to the allotment money, 
but to the four calls amounting to Bs. 10,500. As 
I have already stated, these were not valid calls 
owing to defects in the resolutions passed and 
notices given on behalf of the company and this 
notice was defective in a way similar to the notice 
referred to in (1877) 5 Ch. D. 687,0 namely it re- 
quired payment of too large a sum and of sums 
which were not due and was a bad notice. Therefore, 
forfeiture based upon failure to pay the allotment 
money, is a bad forfeiture invalid and ultra vires. 

For these reasons the petitioner is entitled to have 
the register rectified by restoring his name as the 
holder of 1500 ordinary shares in the company. 
The petition is, therefore, allowed with costs; certi- 
fied for counsel. The costs will be as of one day’s 
hearing. 

G.N./B.K. Petition allowed. 


h 
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Kalidas Saha — Decree-holder — 

Appellant 



Bai Kiran Chandra Boy Bahadur and 
others — Judgment- debtors — 

Bespondents. 

Appeal No. 185 of 1941, Decided on 15th June 
1942, from appellate order of Dist. Judge, Nadia, 
D /- 31st May 1941. 
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A. I. R. 


(a) Calcutta High Court Civil Rules and 
Orders, R. 782 — Failure to comply with R. 782 
does not render order of attachment invalid. 


Rule 782 certainly tends to prevent orders of at- 
tachment from being mislaid, overlooked or sup- 
pressed. But failure to comply with R. 782 does 
not render an order of attachment invalid so as to 
entitle the Court to pay money out in defiance of 
the order of attachment. [P 522 C 1] 

(b) Bengal Tenancy Act (8 of 1885, as amended 
by Act 18 of 1940), S. 168A — Retrospective effect 
of S. 168 A is confined to case set out in Sec- 
tion 168A (2). 

The only reasonable interpretation of S. 168A is 
that the intention of the Legislature was that retros- 
pective effect was to be confined to the case set out 
in S. 168A (2) : (’42) 29 A.I.R. 1942 Cal. 429, Ref. 
b [P 522 C 2] 

Bhagirath Chandra Das and Nagendra Nath 
Taluhdar — for Appellant. 

Santosh Nath Sen — for Respondents. 

JUDGMENT. — This appeal is by the decree- 
holder. It raises a point in connexion with the effect 
of S. 168A, Ben. Ten. Act. The appellant obtained a 
decree for rent against the respondents. There was 
some money lying in another Court in connexion 
with the execution of a decree obtained by the res- 
pondents against a third person. The appellant ap- 
plied for attachment of this money and an order in 
terms of the prayer was made on 8th January 1941. 
The order reached the Court in question that same 
afternoon. The new S. 168A, Ben. Ten. Aot, came 
into force on 9th January 1941. Briefly, the point of 
law argued in this appeal is whether it has retros- 
2 pective effect. In resisting the appeal, Mr. Sen raised 
a further point whether the order of attachment 
was effective. He relied on the judgmentof the Privy 
Council in 32 C.W.N. 821. 1 The relevant passage is 
in these words : 

“Their Lordships need not repeat in another form 
these propositions. The order is one thing, the at- 
tachment is another. No property can be declared 
to bo attached unless first the order for attachment 
has been issued, and secondly, in execution of that 
order the other things prescribed by the rules in the 
Code have been done.” 

In the present case there was nothing which 
required to be done in the second Court and the 
attachment became effective as soon as the order 
was received there. The learned Munsif thought 
that the attachment could not become effective until 
R. 782 of the Civil Rules and Orders, was complied 
” with. This rule certainly tends to prevent these 
orders from being mislaid, overlooked or suppressed. 
But failuro to comply with it will not entitle tho 
Court to pay money out in defiance of the order of 
(attachment. Tho attachment, therefore, was validly 
effected on 8th January 1941. It is accordingly neces- 
sary to consider whether tho enactment of S. 1G8A 
has rendered tho attachment infructuous. On this 
point, Mr. Sen contended that S. 168A merely modi- 
fies the law of procedure, and must, therefore, bo 
given retrospective effect in tho absence of any ex- 
press provision to the contrary. Sub-section (2) was 
accordingly misconceived and redundant. Mr. Das 
argued on the other hand that tho appellant has 
been deprived of a right to renlizo his debt from 
this particular fund. Tho point had to bo considered 
by my learned brothers Nasim Ali and Pal JJ. in 


1. (’28) 15 A.I.R. 1928 P.C. 139 : 109 I.C. 626 : 61 
Mad. 319 : 55 I. A. 256 : 32 C. W. N. 821 (P. C.), 
Muthiah Chetty v. Palaniappa Chetti. 


46 C.W.N. 540.2 The dispute in that ease was whe- 
ther the section was ultra vires. In dealing with 
that point the learned Judges had to consider whe- 
ther the section prescribes a speoial form of proce- 
dure, and came to the conclusion that it does. The 
fact remains, however, that the section specifically 
deals with the question of retrospective effect. The 
relevant sub- section is as follows : 

"In any proceeding pending on the date of the 
commencement of the Bengal Tenancy (Amendment) 
Act, 1940, in execution of a decree or certificate to 
which the provisions of sub s. (1) apply, if there 
has been attached any immovable property of the 
judgment-debtor other than the entire tenure or 
holding to which the decree or certificate relates, 
and if the property so attached has not been sold, 
the Court or certificate officer as the case may be 
shall on the application of the judgment-debtor 
direct that on payment by the judgment-debtor of f 
the costs of the attachment, the property so attaohed 
shall be released.” 


The draftsman approached the question from the 
standpoint that the section will not have retrospec- 
tive effeot in the absence of express provision to the 
contrary. This sub-s. (2) makes suoh provision. If 
the draftsman had approaohed the question from 
the stand point that the section would have retros- 
pective effeot in the absence of an express provision 
to the contrary, this sub-seotion would have been 
drafted in the converse way. Butitoannot be merely 
brushed aside as redundant. The words are there 
and some meaning must be attaohed to them. In 
my judgment, the only reasonable interpretation is 
that the intention of the Legislature was that re- 
trospective effect was to be confined to the case set 
out in the sub-seotion. The appeal is accordingly 
allowed. Tho orders of the Courts below are set 
aside, the objection under S. 47 of the respondents 
is dismissed, and I direot that the money attached 
be paid out to the deoree- holder. The judgment- 
debtors will pay the costs of the appellant in ali 
Courts. Hearing fee is assessed at one gold mohur. 

7th July 1943. — Leave to appeal under Cl. 15, 
Letters Patent, is granted on the undertaking given 
in the application filed on 3rd July 1942. 

G.N./R.K. Appeal allowed, 

2. (’42) 29 A.I.R. 1942 Cal. 429 : 201 I. C. 24 : 75 
C. L. J. 190 : 46 C. W. N. 640, Satish Chandra v. 
Sudhir Krishna, 
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Sashi Bhusan Misra and others — Mort- 
gagees — Petitioners 

v. 

Madhu Sudan Mondal s/o Lain Mon - 
dal — Mortgagor — Opposite Party . 

Civil Rule No. 1816 of 1940, Decided ou 22nd 
December 1941, issued in application for setting 
asido judgment and order of Munsif, 2nd Court, 
Contai (Midnapnr), D /- 11th September 1940. 

(a) Mortgage — Usufructuary — Covenant to 
indemnify does not affect. 

A covenant to indemnify the mortgagee in ease of 
dispossession does not affect the nature of the mort- 
gage. [P 523 C 1] 

T. P. Act — 

('36) Mulla, Page 341 Note: ‘‘Usufruotuary mort- 
gage.” 

f 34) Mitra, Page 315 N. 343. 



*942 Sashi Bhusan 

a (b) Bengal Tenancy Act (8 of 1885), S. 26G 
(5) — Mortgagor has choice — If claim is once 
dismissed by Revenue Officer he cannot apply 
to civil Court — Right is recurring right. 

The proceeding is of a purely summary character 
and the intention of the Legislature was that the 
mortgagor will have an option in the matter either 
to approach the Revenue Officer or a civil Court, 
but once he has made his choice, and had his claim 
dismissed after being heard by a Revenue Officer, 
he cannot apply to the civil Court again for the 
same relief. A principle akin to that of eleotion of 
remedies can be invoked in such cases against the 
mortgagor. The right to recover possession is a re- 
curring right and continues so long as possession is 
not restored to him. If the right to recover posses- 
sion is negatived by a competent tribunal, it cannot 
certainly be reagitated in the same Court or another 

V Court, but if the application is merely dismissed for 
default, a subsequent application cannot be barred, 
as the latter is not based on the same cause of 
act ion. [P 523 C 2; P 524 C 1] 

(c) Bengal Tenancy Act (8 . of 1885), S. 26G 
(5)— Revenue Officer is not Court within S. 141, 
Civil P. C. 

The Revenue Officer acting under S. 26G (5), 
Ben. Ten. Act, is not a Court within the meaning 
°f S. 141, Civil P. C., and consequently O. 9, R. 9, 
Civil P. C., has no application where the applica- 
tion under S. 26 (G) (5), Ben. Ten. Act, is dismiss- 
ed for default : (’40) 27 A. I. R. 1940 Cal. Ill, Rel. 
on; 9 Cal. 295 (P. C.); 5 All. 406 and 12 Cal. 50, 

Ref- [P 523 C 2; P 524 C 1] 

C. P. C. — 

, c (’40) Chitaley, Preamble N. 18. 

( 41) Mulla, Page 448 Note : “Proceedings in any 
Court of civil jurisdiction.” 

Kalipada Sinha — for Petitioners. 

J yotish Chandra Pal — for Opposite Party. 

ORDER.— This ml® is directed against an order 
made by the Munsif, Second Court, Contai, allowing 
an application of the mortgagor, opposite party, for 
restoration of possession of the mortgaged property 
under S. 26 (G)(5), Ben. Ten. Aot. Two points have 
been taken before us by the learned advocate who 
appears on behalf of the mortgagees, petitioners. It 
is contended in the first place that S. 26G (5), Ben. 
Ten. Act, is ultra vires of the Provincial Legislature 
and consequently cannot create any rights in the 
mortgagor. The second point taken is that as there 
was a previous application under S. 26G (5) presen- 
ted by the mortgagor before a Revenue Officer 
which was dismissed Jor default, a fresh application 
to a civil Court is not maintainable. 

So far as the first point is concerned, it is conclu- 
ded by the decision of a Division Bench of this 
Court in 45 C. W. N. 823. 1 It cannot be disputed 
that the mortgage in question is a pure usufruc- 
tuary mortgage. Under its terms, the mortgagee was 
to remain in possession of the mortgaged property 
till the mortgage money was paid, and he was to 
enjoy the usufruct in lieu of interest. There was in- 
deed a covenant to indemnify the mortgagee in case 
of dispossession, but as has been repeatedly held, 
suoh a covenant does not affect the nature of the 
mortgage. 

The second argument put forward by the learned 

1. (’42) 29 A. I. R. 1942 Cal. 55 : 198 I.C. 674 : 45 
C. W. N. 823 : 74 C. L. J. 370, Akbar Ali v. Mafi- 

zuddi. 
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advocate raises a question of some nicety. Section 
26G (5), Ben. Ten. Act, lays down, inter alia that 
on expiry of the period of 15 years from the date 
of the registration of the mortgage deed, the consi- 
deration for a complete usufructuary mortgage 
would be deemed to be extinguished and the mort- 
gagor shall be entitled to possession of the mortga- 
ged holding; and he may, if he is not forthwith 
given possession, apply to the Court or a revenue 
officer to be restored thereto. The proceeding is of 
a purely summary character, and it seems to me| 
that the intention of the Legislature was that the 
mortgagor will have an option in the matter either 
to approach the revenue officer or a civil Court, but 
once he has made his choice, and had his claim 
dismissed by a revenue officer, he cannot apply to 
the civil Court again for the same relief. A prin- 
ciple akin to that of election of remedies can, in my 
opinion, be invoked in such cases against the mort- / 
gagor. This principle, however, cannot assist the 
mortgagee in the present case. Here the matter was 
neither heard nor decided; the application was 
simply dismissed for default, and there was no de- 
cision against the mortgagor. The mortgagee can in 
my opinion succeed, only if the fresh application 
filed ^g^e^unsif comes within the mischief of 

As there was no suit which was dismissed wholly 
or partially for default, O. 9, R. 9 has no direct, 
application to the present case, but the learned 
advocate for the petitioner relies upon S. 141, Civil 
P. C., and contends that as the proceeding is of a 
civil nature, the procedure provided in the Civil 
Procedure Code, should be applied to this case also. 

I am extremely doubtful whether the Revenue Offi- 
cer was a Court exercising civil jurisdiction with- a 
in the meaning of S. 141, Civil P. C. The learned! * 
advocate has in this connexion drawn our atten- 
tion to certain decisions to wit 9 Cal. 295; 2 5 All. 
4063 and 12 Cal. 50* which lay down that the 
provisions of the Civil Procedure Code are applicable 
to Revenue Courts on such matters upon which the 
special Acts are silent. These were all Courtshaving 
jurisdiction under special or local laws to entertain 
suits or proceedings for the rent, revenue or profits 
of land. The special Acts which created these Courts 
laid down the procedure that was to be followed, 
and for the most part it was modelled on the provi- 
sions of the Civil Procedure Code. On such matters 
for which there were no provisions in the Special 
Act, they were held to be guided by the Civil Proce- 
dure Code itself. Section 26 G (5), Ben. Ten. Act, 
however, uses the expression Revenue Officer as 
contradistinguished from Court and the implication h 
seems to be that the Revenue Officer is not a Court 
at all. Section 189, Ben. Ten. Act, provides that : 

‘ The local Government may from time to time, by 
notification in the official gazette make rules con- 
sistent with the Act — (1) to regulate the procedure 
to be followed by Revenue Officers in the discharge 
of any duty imposed upon them by or under this 
Act, and may by such rules confer upon any such 
officer (a) any power exercised by a civil Court in the 
trial of suits . . . .” 

No rules have, as yet been framed by the Local 
Government and no authority has been conferred on 
Revenue Officers to exercise the powers of a Civil 

2 . (’83) 9 Cal. 295 : 9 I. A. 174 : 12 C.L.R. 361 : 4 
Sar, 392 (P. C.), Nilmoni Singh v. Taranath. 

3 . (’83) 5 All. 406 : 1883 A.W.N. 92, Madhoprakash 
v. Murli Manohar. 

4 . (’86) 12 Cal. 50, Adhirani Narain Kumari v. 
Raghu Mahapatro. 


I 


524 Calcutta 


Emperor v. Naibulla 


A. 1. R. 


a 


b 


c 


Court. It was held in 44 C. W. N. 191 6 that the 
order of a Revenue Officer under 260, Ben. Ten. 
Act, was not revisable by this Court under S. 116, 
Civil P. C. I am inclined to hold therefore that the 
Revenue Officer was not a Court within the meaning 
of S. 141, Civil P. C., and consequently O. 9, R. 9 
has no application to the facts of the present case. 
But even assuming that the Revenue Officer was a 
Court exercising civil jurisdiction, I do not think 
that the provision of O. 9, R. 9, Civil P.C., is attract- 
ed to the case before us. Under S. 26 G (5) as soon 
as the period specified in that section expires, the 
consideration for the mortgage must be deemed to be 
extinguished, and the mortgagor gets the right to 
recover possession of the mortgaged property. In 
case the mortgagee does not deliver up possession of 
the property to the mortgagor, the latter can avail 
himself of the summary proceeding provided by the 
section and apply for possession, to a Revenue Officer 
or the Civil Court as he thinks proper. The right to 
recover possession is a recurring right and continues 
so long as possession is not restored to him. If 
the right to recover possession is negatived by a 
competent tribunal, it cannot certainly be reagitated 
in the same Court or another Court, but if the appli- 
cation is merely dismissed for default, a subsequent 
application cannot be barred, as the latter is not 
based on the same cause of aotion. The position is 
the same as in the case of partition suits, and so 
long as the right to partition remains the mere dis- 
missal of a previous suit for non- prosecution is no 
bar to a subsequent suit. In my opinion, therefore 
the view taken by the Court below is right. The 
rule is discharged without any order as to costs. 
Certificate is given under S. 205, Government of 
India Act. 

R.K. Rule discharged. 


5. (’40) 27 A. I. R. 1940 Cal. Ill : 187 I. C. 14 : 
I. L. R. (1940) 1 Cal. 329 : 70 C. L. J. 570 : 44 
C. W. N. 191, Koshinath Haidar v. Karnadhav 
Baidya. 
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Mohamad Akram and Pal JJ. 

Emperor 

v. 

Naibulla alias Fulir Dap s/o Baser 
Fakir — Appellant. 

, Death Ref. No. 20 of 1941 and Appeal No. 515 
a of 1941, Deoided on 16th September 1941. 

(a) Criminal P. C. (1898), S. 297 — Murder 
case— Charge to jury— First information report 
containing statement as to confession by ac- 
cused while in police custody treated as sub- 
stantial evidence— Inadmissibility of confession 
not pointed out — Whole case resting on cir- 
cumstantial evidence — Jury not told how to 
deal with such evidence — Charge held amounted 
to misdirection — Proper directions as to cir- 
cumstantial evidence indicated. 

In a caso under S. 302, Penal Codo, the Judge 
charged tbo jury as follows: “The evidence whioh 
consists of the depositions of witnesses and of 
the first information report and a search list is 
entirely circumstantial, that is to say, nobody saw 
the accused indicting wounds on his wife which 
resulted in her death, but there are circumstances 
which arc supposed to lead to the only inference 
therefrom that it was the accused and nono else who 


caused the death of his wife.” The first informa- d 
tion report contained a statement as to confession 
by the accused while in the oustody of the polioe: 

Held that the charge to the jury amounted to 
misdirection for the following reasons — (1) the first 
information report was not a substantive evidence 
and yet the jury was told as if it was suoh evidenoe 
on which alone the jury could base its finding; 

[P 626 0 1} 

(2) since the whole evidence was circumstantial 

and the whole case practically hioged on the evi- 
dence of a single man, the confession of the acoused, 
if any, was of very great consequence and was 
certainly likely to weigh much with the jury and 
therefore the failure of the Judge to warn the jury 
that the confession by the accused while in police 
custody referred to in the first information report 
was not admissible in evidence amounted to a grave * 
error in the charge; [P 526 C 1} 

(3) the Judge ought to have direoted the jury 

how to deal with purely circumstantial evidenoe and 
should have warned the jury that unless they were 
in a position to say that the oiroumstances all 
pointed only to the guilt of the acoused and to 
nothing else and that they were not at all consistent 
with his innocence they should not find against the 
acoused. [P 526 C 1] 

Cr P. C. 

(’41) Chitaley, S. 297 N. 9 Pt. 38; N. 11 Pts. 19, 
and 26. 

(’41) Mitra, Page 1030 N. 915. 

(b) Criminal P. C. (1898), Ss. 376, 374 and 
423 (2) — Reference under S. 374 — Error in 
charge such as would entitle High Court to 
reverse jury’s verdict under S. 423 (2) — While ^ 
dealing with reference under S. 376, High Court 
can order only retrial by jury. 

Where while dealing under S. 376 with a refer- 
ence under S. 374 the High Court finds that there 
has been such an error in the ohargo as would 
entitle tho High Court to reverse the verdict of the 
jury under S. 423 (2) it is not open to the High 
Court to look into tho evidence in order to confirm 
tho conviction on its own view of the facts. An 
order of retrial by the jury is the only oourse left 
to the High Court on suoh an occasion if in its view 
there is evidence on reoord for the jury: (’36) 23 
A.I.R. 1936 Cal. 73 (judgment of Lort-Williams J.), 
Approved. (P 526 C 2] 

Section 876 (b) really has in view the circum- 
stances of S. 237, Criminal P. C., and does not ^ 
empower the High Court to conviot the aoeused on 
its own appreciation of faots* If the words “any 
offence” in S. 376 (b) would include also the offence 
of which there was conviction, then at least when 
tho accused is convicted again of the same offence 
it amounts to confirmation of the conviction and 
not a conviction on annulment of the conviction. 

[P 526 C 2; P 527 C 1) 

Cr. P. C. 

(’41) Chitaley, S. 376 N. 1 Pts. 1 and 4; N. 5; 
N. 6 Pt. 1. 

(’41) Mitra, Pago 1235 N. 1059. 

(c) Criminal P. C. (1898), Ss. 423 and 418 (2) 
— Jury trial — No death sentence — Appellate 
Court cannot convict on its own appreciation 
of facts — Jury’s verdict vitiated — Appellate 
Court should order retrial by jury unless it ac- 
quits or discharges accused— Effect of S. 418(2). 

In cases of trial by jury where there has been no 
sentence of death the appellate Court cannot con- 


1942 


a viot on its own appreciation of faots. If in its 
opinion the verdict of the jury is vitiated that 
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verdict is to be set aside and unless the appellate 
Court acquits or discharges the accused a retrial by 
the jury should be directed. Section 418 (2) no 
doubt extends the right of appeal of an accused so 
as to entitle him to appeal on matters of fact as 
well. But that would not necessarily mean that 
where the accused prefers an appeal on a question of 
law only the High Court will be entitled to look into 
the questions of facts as well in order to maintain 
the conviction. [P 52 6 C 2; P 527 C 11 

Cr. P. C 

S?! tal ®y» s - 418 N. 4 Pt. 2; S. 423 N. 40. 

( 41) Mitra, Page 1040 Notes 916, 917; Page 1322 
N. 1124 : Sub-section 2;” Page 1365 N. 1152. 

, Ai£ d) £ fiminal P * C * < 1898 )’ Ss * 376, 374 and 
b 418— Power on reference under S. 374 is subject 

to results of appeal under S. 418 — Appeal 
succeeding on its own grounds — Its results 
cannot be allowed to be affected by exercise of 
powers under Ss. 374 to 376 — In appeal High 
Court finding charge to jury amounting to mis- 
direction— It can order retrial. 

The power conferred on the High Court under 

fc>. 376 on a reference under S. 374 is subject to the 

results of the appeal under S. 418. If the appeal 

itself succeeds on its own grounds its result should 

not be allowed to be affected by the exercise of any 

power conferred on the High Court by Ss. 374 to 

376, Criminal P. C. If the High Court finds that 

the verdict of the jury is erroneous owing to a mis- 

direction by the Judge, the High Court can direct 
a retrial. [p 52? c * 

c Cr. P. C— 

(*41) Chitaley, S. 418 N. 4. 

(’41) Mitra, Page 1322 N. 1124: “Sub-section 2.” 

Nirmal Kumar Sen — for the Crown. 

Jajneswar Mondal — for Appellant. 

PAL J. — This is a reference under S. 374, Cri- 
minal P. C., for confirmation of the sentence of 
death passed on the accused by the Additional 

Sessions Judge of Dacca, on 6th August 1941. The 
accused also has preferred the Appeal No. 515 of 
1941 from the same order of conviction and sentence. 
The reference and the appeal are heard together 
and disposed of by this judgment. The prosecution 
case is that on 12th April 1941, at village Atusal, 

v •?* ,“ a / dl . afc . about 10 A * M - the accused 
Naibulla killed his wife by inflicting cut wounds on 

a cxj 18 j b * s bu ^ and then ran away. The cries 
a of the deceased attracted the attention of a neigh- 

b J ur > *• y • If w h° saw the accused running away, 
chased him and arrested him about half a mile 
away with the help of two others. He was made over 
to the rural police and then sent up to the police 
station. Information of the crime was given to the 
police by the elder brother of the accused. Upon 
these faots the accused has been charged with 
having committed murder of his wife, an offence 
punishable under S. 302, Penal Code. The accused 
pleaded not guilty. He has not set up any special 
story by way of defence. The accused was tried by 
a jury of nine jurors. Eleven witnesses including 
the investigating Police Officers and the Medioal 
Officer who held the post mortem examination were 
examined by the prosecution in this case. The Jury 
returned a unanimous verdiot of guilty under S. 302, 
Penal Code, against the accused and the learned 
Additional Sessions Judge accepting this unanimous 
verdiot, convioted the aooused under S. 302, Penal 
Code, and passed the sentenoe of death on 6th 


August, 1941. The Reference by the Additional 
Sessions Judge is for the confirmation of this sen- 6 
tence of death and the appeal by the accused is from 
this conviction and sentence. 

The learned advocate appearing in support of the 

appeal urges the following points for our considera- 

fo°a : - 1 ,. verd u 10t ° f the i ul 7 is erroneous owing 

(9) Th ,1-dir 5® t i° n . b u tbe Judge on a material Point ; 

(2) The verdict of the jury having been vitiated by 

£L m l Sdlre0 u 10n ’ $ke conviction and the sentence 
based on such verdict must be set aside and the 
case sent back for retrial unless the High Court 
acquits or discharges the accused in exercise of 
power under 8. 423 (1) (b), Criminal P. C.; (3) If 
the appeal of the accused thus succeeds, the refer- 
ence under S. 374, Criminal P. C., automatically 
fails and the High Court can no longer exercise the 
powers conferred upon it by 8. 376, Criminal P. C.; 

fl JWft* n 1 * ^ ?i? h ^ Cou , rt can sti11 P^ceed under / 
376, Criminal P. C., the evidence in the case is 

not sufficient to establish the guilt of the accused 

Jpf ft S r« P f POrfc ° f the fi - FSt point the lea med advocate 
refers to a passage in the heads of charge to the 

jury where the Additional Sessions Judge charged 
the jury in the following terms : 0 

“The evidence which consists of the depositions 
of witnesses and of the first information report and 
a search list is entirely circumstantial, that is to 
say, nobody saw the accused inflicting wounds on 
his wife which resulted in her death, but there are 
circumstances which are supposed to lead to the 

An/nn Dfe T Ce u therefrom that ** was the accused 
6 S - e who caused death of his wife ” 

Ihe first information report ran as follows : 

Af u™* tTo m ? 03Sain » son of late Basil- Fakir of 
P * Manohardi, District Dacca. Coming 
to the tbana in company with Ashanulla Chowkidar g 
p y M ahalIa * and Chowkidar Upendra Dey of 
Pa tali Union, and producing before you my brother 
Nayebulla brought under arrest and one dao with 

blood^rn^ 6 n°- th da ° andba ndle besmeared with 

To A’v 1 f d K 6 h !5 GJahar t0 the e£fect Allowing : 

hnll V m. 10 A * 1 was ^formed at my 
house by Soratah, son of Umarali of Gal^alia that 

my brother Nayebulla had murdered his wife Mija 

jennessa alias Lalirma. His house is some qu«& 

mile off to the north-east of mine. I then went 

of the X°‘ • Nayebulla found that the neck 

d , M >' J T? neSSa ahas La >irma was cut from 

and d S '? ht| y r omai°ing attached in the front 

Nateh n ? 1 / ln « d ? ad in the west-bhiti kitchen of 

Ar 1 f< J, Und | ln that house Assu ’ Kadir, Ali- 
maddin Munshi, dead wife of Nayebulla and also 

other people of Atushail and learnt from them that h 

Nayebulla had murdered Lalirma at about 9 A. M. 

f< ? und ln kitchen near the dead body 
cooked rice in an earthern pot (shanki) and also 
scattered around. I did not ask anybody why he had 
committed murder. My presumption is that the 
quarrel arose over rice and Nayebulla killed her I 
learnt from them that after committing murder 
Nayebulla had gone towards south. I then went to 
that direction to search for him and after going to 
some ffistance I came to learn from Jalu son of Naju 

K Naye ? U ,n a had been arra8 fed it 
Kashva. I went there at 12 noon and found Naveb- 

ulla in custody of Chowkidars Ashanulla and 

Upendra in the house of Abdul Ali Sarkar at Atus- 

hail and also found President Hamid Bhuya and 

(also) a dao besmeared with blood in the hand of 

Chowkidar Ashanulla and heard from the Chow- 

t^?fl ar /»n ha n/f a if ebU -^i lad murdered kis Wife with 
this dao and the said dao was found by them in the 

ghar where murder had been committed. The ao 
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0 cused Nayebulla made a confession before President 
Hamid Bhuya in my presence that he had murdered 
his wife. Then the said Hamid Bhuya directed me 
and the Chowkidara to come to the Monohardi P. S. 
with the accused Nayebulla and that dao and lodge 
ejahar: hence I came to the thana and lodge this 
ejahar. Nayebulla is my younger brother and we live 
in separate mess. I am in good terms with him. 
Lalirma would be about 35/36 years old. She has 
two sons and one daughter. This is my ejahar. The 
ejahar being read over to me and finding the same 
to have been recorded according to my statement I 
put my signature thereon below. It may be noted 
that we reached the thana at 5-15 P. M. 

The learned advocate contends that here the 
Additional Sessions Judge committed the following 
errors : 

1. (a) The first information report is not substan- 
b tive evidence in the case; yet the jury was told as if 
it was such substantive evidence on which alone the 
jury could base its findings: (b) The first informa- 
tion report contained a statement as to confession 
by the accused while in the custody of the polioe; 
this confession was not admissible in evidence. The 
Additional Sessions Judge did not warn the jury as 
to this; on the other hand his direction that the 
first information report was evidence in the oase 
must have led the jury to accept and rely on the 
entire document with all its contents as admissible 
evidence; (c) The warning of the Additional Ses- 
sions Judge as to confession contained elsewhere in 
the charge refers to another confession and as the 
record itself will show he did not expunge the por- 
tion of tho first information report containing 
the alleged confessional statements. 
c 2. (a) Tho learned Additional Sessions Judge did 

not at all direct the jury as to how to deal with the 
evidence when it is purely circumstantial; (b) On 
the other hand, he directed the jury that the cir- 
cumstances wore such as to lead to the only inference 
therefrom that it was the accused and none else 
who caused tho death of his wife. Nothing was thus 
left to tho jury to find. Tho Judge expressed his 
opinion unduly strongly and did not even warn tho 
jury that it was not bound to aocept this opinion. 

In our opinion there is much substance in the first 
point thus urged by tho learned advocate appearing 
for the accused. Wo are unable totako the view that 
tho jury was properly directed on this important 
point. In a case like this where tho whole evidenoo 
is circumstantial and whore tho whole case practi- 
cally hinges on the evidenoo of a single man, tho 
confession of tho accused, if any, is of very great 
^ consequenco and is certainly likely to weigh much 
with tho jury. It is really regrottablo that tho 
learned Judge did not take that amount of earo in 
directing tho jury which the gravity of tho ohargo 
demanded. We are not satisfied with the learned 
Judge’s direction on tho point of circumstantial 
evidenoo also. Tho handling of the circumstantial 
ovldonco is indeod a very difficult matter, and it is 
too muoh to expect that a jury can deal with it 
without any assistance from tho Judge on the point. 
The jury should have boon warned that unless they 
Kvero in a position to say that tho circumstances all 
pointed only to tho guilt of tho accused and to 
nothing olso and that they were not at all consis- 
tent with his innocence, they should not find against 
| the accused. The third contention of tho learned 
advocate appearing for the accused in this case 
raises a question about which there has already 
been a good deal of divergence of judicial opinion. 
I ho power of tho High Court on a reference under 
S. 37*1, Cr. 1\ C., is defined by 3. 376 of that Code. 


It is beyond controversy that on suoh a reference 
the High Court may look into the evidence in the 6 
case and may acquit the acoused person (8. 376 (c) ) 
or order a new trial on the same or an amended 
charge (S. 376 (b) last portion). It is again beyond 
all controversy that if there be no valid ground for 
an appeal, the High Court may confirm the sentence 
or pass any other sentence warranted by law (Seotion 
376 (a)). The question about which there has 
been divergence of judicial opinion can really be re- 
duced to this : where there has been such an error 
as would entitle the High Court to reverse the ver- 
dict of the jury under S. 423 (2), Cr. P. C., whether 
it is open to the High Court to look into the evi- 
dence in order to confirm the conviction on its own 
view of the faots or whether it is incumbent on it 
to direot a new trial if, in its view, there is evidence 
on record for the jury. The latest case of this Court 
on the point is 40 C. W. N. 432. 1 In thi3 case Lort- j 
Williams J. seems to have taken the view that a 
new trial would be necessary in suoh circumstances. 
There were some errors of law at the trial by the 
jury in this case. Lort- Williams J., referring to 
these errors, observed : 

“On the whole however, I have come to the con- 
clusion that none of these errors are more than 
comparatively minor blemishes on what was other- 
wise a oareful and very able oharge, and a masterly 
exposition of intricate evidenoo at the end of a long 
and difficult trial. Nevertheless, if I thought that 
these errors had seriously prejudiced the aooused or 
that their omission would possibly have led to a 
different result, or that they had caused any failure 
of justice it would have been necessary to order a 
new trial.” 

No doubt, the learned Judge did not discuss the 
law or the various decisions on the point. But at 0 
the same time he expressed his view clearly enough 
iu the above passage. Our learned brother N&sim 
Ali J., in this case, however, held otherwise on this 
point. On a review of the various decisions as also 
of the law on the point he seems to have concluded 
that the High Court oan convict the accused on its 
own view of the faots and is not bound to order a 
re- trial. Had it been neoossary for us to come to 
any deoisiou on the point a reference to the Full 
Bench perhaps would have been desirable in view 
of the divergence of judicial opinion which ha3 al- 
ready accumulated round this point. The inclina- 
tion of our own views on the point is towards 
holding that an order of retrial by the jury would 
be tho only course left to the High Court on suoh 
an occasion. 

Section 376, Cr. P. C., by its proviso clearly indi- h 
cates that even when thore has been a reference 
under S. 374 tho appeal by the aocusod still remains 
to be disposed of on its own grounds. Seotion 423, 
Cr. P. C., lays down the powers of the Appellate 
Court in disposing of such appeals. It seems to be 
tho settled law that at least in coses of trial by jury i 
and where there has been no sentence of death the; 
appellate Court cannot convict on its own apprecia- 
tion of facts. If in its opinion the verdict of the! 
jury is vitiated that verdict is to be set aside and| 
unless tho Appellate Court acquits or discharges the 
accused a re- trial by tho jury should bo directed. 
Section 418 (2), Criminal P. C., no doubt extends 
the right of appeal of an accused so as to entitle 
him to appeal ou matters of fact as well. But that, 
in our opinion, would not necessarily mean that 

1. (’36) 23 A.I.U. 1936 Cal. 73 : 161 I. C. 74 : 63 
Cal. 929 : 87 Cr. L. J. 394 : 64 C. L. J. 154 : 40 

C. W. N. 432, Emperor v. Benoyendra Chandra. 
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a jw here the acoused prefers an appeal on a question 

fntl a V nly th , G Hi « h . Court wm be entitled^ look 

into the questions of facts as well in order to 
maintain the conviction. Section 376 (a), Criminal 
P. C., empowers the High Court to confirm the 
sentence oniy after the disposal of the appeal if 

thl’an 7 accu u sed - Consequently, if in the appeal 
the accused makes out his grounds of appeafand 

thus succeeds in having the conviction set aside 
there will be nothing before the High Court for 
confirmation under S. 376 (a). No doubt, usua ly 
the appeal under S. 418, Criminal P. C. and thl 
reference under S. 374 are heard together. But that 
n our opinion, should not prejudice the Appellant 
in any way so as to entitle the High Court to 
throw out the appeal as the result of its own appre 
ciation of the evidence coming before it for^the 
b purposes of the reference. Section 376 (b), Criminal 

« hat 0n a refer enee under S. 374 
?J 8 l C0Urt ma y annul conviction and 

SessYons Cour^M i° f ° ff6DCe ° f whic ^ fche 

K ‘olauseTcf £& sa™ 
may annul the conviction and convict the accused 
of any offence”, but it seems that the clause reallv 
p“ 0 ™ th e circumstanoes of S. 237, Criminal 

f/ °;i f fche w # ords . any offence ” would include also 
the offence of which there was conviction then at 

least when the acoused is convicted a Lain of 

same ofl^a H amounts to confi rm afion of the 

r n0t a convicti on on annulment of 

on tlbe Hieh 1 Co 1 ,?, ^ 0pini01 ?’ the P°™r conferred 
p . 6 in £ ourfc on a reference under S. 374 

Criminal P. C., is subject to the results of the 

appeal under S. 418, Criminal P. C. If the appeal 

not* ba U aI? o ed8 a 0I J ° WD grounds its result should 
not be allowed to be affected by the exercise of any 

ETcEtSt. S the High Court », Ss. 374 d 

3 J G (b) ex P r essly empowers the Hmh 
order a new trial and there cannot be any 
possible controversy that if the High Court finds 
that the verdict of the jury is erroneous owing to a 

TeciT ITriaV i he Judge - the High «>& can 
conrse in h 8 T are lnclined to follow this 

present case it is not necessary for us 
to discuss the controversial point any further As 

we are going to direct a re- trial in this ca«* e itia 
not necessary for us to consider the fourth ? 

raiS f? b * the learned advocate for the acoused. * It 
would be sufficient to say that in our opE even 
after excluding the inadmissible evidenc e P there will 
still remain enough evidence for the jurv The 
result is that we reject the reference and allow the 
appeal, the conviction and the sentenoe passed on 
the accused are set aside, and the case is sent back 
for re- trial by a fresh jury. 

MOHAMAD AKRAM J I agree. 

G.N./B.K. Appeal allowed. 
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1859 S 37 m n 7 Ue Sales Act ( U * 

that he (1) “i ° nus lles on tena «t to prove fi 
that he comes under exception— It is enough if 

Con P r^° V -n }u ne and undis ' u *bed possession — 
Court will then presume in his favour. 

S ^^^^“of an tenant under 

?• 37 the onus lies on the defendant to prove that 

he comes within one or other of the 
mentioned in the section, assuming, of course that 

the ITT* l M u by the defendant are comprised in 
theestate which was sold. When he claims under 

ffiffinnu ept j 0n i? G1 ; 1 11 must be a matter of great 
port of h T t0 elV ® p0sitive evidence in sup- 
thYdot ^ M bj carr J in g the proof right back to 
m *° f perm ? nent settlement. If the Courts 
were to insist on such a strict standard of proof the 
protection given by the Act might indeed be render 
ed illusory. Therefore, in applying the rules of evi 
dence to a case of this kind, the Courts have beeL / 

reasonable and rational view and 

tion from “ h ? benefit of ^certain presump 

tion from mere proof of long and undistnrhed 

possession. As to what should be deemed to be sufi/ 

ciently long possession for the purpose of iustifvinrr 

such a presumption, that has of course vaned as if 
must, in different cases, according to the facts and 
circumstance thereof. In the abfence of anyone 
to the contrary coming from the side of the plain 
tiffs it is open to the Court to infer as a fact that 
the tenure did exist at the date of the permanen 
settlement, seemg it was proved by posit™ e W 
a! ,p o ? a J e ' been ln existence in 1830 : 20 W R 

C W jJ * N ‘ 3U: * ° ' L - J - 177 and fd 

W. N. 503, Bel. on. [P 528 C12; P 529 C 1] 

1859) s en 3 8 7 a MWo‘? ^ Venue Sa las Act (11 of 
J# . 37 (1), (2) — Tenure existing from date 0 

hild er aTn n x e ed t r S e e n , , 1 i, ment - Pr00f ,h « «* been 6 
C1Q ai ,lxed ren t is not necessary. 

dd!n f t , e 1 nDre iS pr0ved t0 ha ™ existed from the 
date of the permanent settlement, Cl. (2) of S 37 

™ u , id bo t applicable, and el. (2) does not require 

rent ld hSTe been held at a A«d 

[P 529 C 11 

Chandra Sekhar Sen — for Appellants 

:rs t 

! r* xt 1 i k Damed Taluk Bajaram Roy beinr> 

PrflYn 6 ^°‘ n °\ 15 ? f tbe Dacca Collectorate, from one h 
Prasanna Chandra Saha by a kobala dited Iffih 

934 ’ Prasanna » in bis turn, had acquired 
the taluk by purchase at a sale for arrears of reve 
nue held on 2 0th June 1934, and for the pulses 

tlU^ SU n’*i, the ?i a,Dti£f3have been held to P beenti! 
t ed to all the rights of the purchaser at the reve- 

Pmslnna pU f base « the Plaintiffs through 

Prasanna applied for delivery of possession 
possession was delivered to them ? on 11th *Anrn 

the 35 J| h T a r they 601 their “ recorde^in 
the col eotorate register, but when they went to 

take actual possession, they were resisted he 

defendants. That led them^to commence thJ n, " 

danLa^h on ' There were a J arge number of defen- 
dants, but the suit was contested by only three of 

them, defendants 1, 2 and 42. The m«in 2 f 
was that the disputed lands were comprised fn °a 

?eld a n ra 7 l ikDli Taluk Dbagyamanta Roy 

held under Estate Rajaram Roy from the time of 

the Permanent Settlement; in other words, that 
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the defendants were proteoted from ejectment by 
a virtue of cl. 1 of S. 37 of Act 11 of 1859. A further 
plea was taken in respect of one specific plot, C. S. 
Dag No. 24, as regards which it was alleged that it 
did not form part of the estate which had been 
sold, but that it appertained to a separate taluk 
No. 12520, which had been carved out of the parent 
estate as a result of butwara proceedings under the 
Estates Partition Act. 

As regards plot No. 24, both Courts held that it 
appertained to Estate No. 4015. On the other point, 
the learned Munsif negatived the defence, but on 
appeal the learned Subordinate Judge gave effect to 
it, holding that the Sikmi Taluk set up by the de- 
fendants was shown to have been in existence from 
the date of the Permanent Settlement. Against this 
decision the plaintiffs have preferred the present 
appeal, and the defendants have filed a cross-objec- 
•q tion as regards plot No. 24. The main question 
which has been argued by Mr. Sen, on behalf of the 
plaintiffs, is that the finding of the learned Sub- 
ordinate Judge is not a proper or legal finding at 
all, inasmuch as it is based on certain presumptions 
Dot warranted by law. It appears that in support of 
their case that the Sikmi Taluk existed from the 
time of the Permanent Settlement, the defendants 
relied on certain ancient documents which have 
been marked as Exs. E to H, the oldest of which, 
Ex. E, is a judgment of the year 1853 in a pro- 
ceeding under Act 4 of 1810. It is said that these 
documents make mention of a subordinate taluk 
Bhagyamanta Roy under taluk Rajaram Roy, which 
the learned Judge apparently takes to be identical 
with the Sikmi Taluk alleged by the defendants. In 
the said Ex. E there is a reference to two earlier 
documents, one of the year 1846 and the other of 
0 the year 1830, and it is said that these documents 
also contain an allusion to the Sikmi Taluk. From 
theso data the learned Subordinate Judge came to 
the conclusion that the Sikmi Taluk was definitely 
proved to have existed at least as far back a3 1830, 
and then from this finding, he proceeded to draw 
the further inference, in the absence of any evi- 
dence to the contrary from the plaintiffs’ side, that 
the taluk must have been in existence sinco the date 
of the Permanent Settlement. It is Mr. Sen’s grie- 
vance that the learned Judge permitted himself to 
draw this inference, presuming backwards from 
1830 to the year 1793. 

So far as the question of the identity of the 
Sikmi Taluk is concerned, namely, its identity with 
the taluk mentioned in the documents relied on by 
the defendants, I do not think the appellants can 
(I go behind the finding of the lower appollato Court 
in this respect, nor, in my opinion, aro they ontitled 
to challenge the conclusion that tho Sikmi taluk 
was shown to have been in existence at least as far 
hack as 1830. Tho only question which may he 
said to have tho eomblance of a question of law is 
whethor this last mentioned fact is sufficient in 
law to raise tho further presumption in favour of 
tho defendants regarding the existence of tho taluk 
at tho dato of tho Permanent Settlement. Tho 
learned Subordinate Judgo expressed himself on 
this question in these terms : 

“It is not necessary for the defendants to prove 
by ovideneo that tho Sikmi Taluk was created be- 
fore tho time of the Permanent Settlement. Mere 
proof of existence of tho Sikmi Taluk from over 100 
years hack raises the presumption in tho defen- 
dants’ lavour and shifts tho onus on the plaintiffs 
to show that tho Sikmi Taluk was created after tho 
creation of the parent taluk.” 

It may be taken for granted that in a suit for 


ejectment of an under-tenant under S. 37 of the 
Revenue Sale Law, the onus lies on the defendant 6 
to prove that he comes within one or other of the 
exceptions mentioned in the seotion, assuming, of 
course, that the lands held by the defendant are 
comprised in the estate whioh was sold. The excep- 
tion on which the defendants rely in the present 
case is that set out in cl. (1), which saves an istam- 
rari or mokarari tenure which has been held at a 
fixed rent from the time of the permanent settle- 
ment. It is obvious that in many cases it must be a 
matter of great difficulty for a defendant to give 
positive evidence in support of a case under this 
exception, by carrying the proof right back to the 
date of the permanent settlement. If the Courts 
were to insist on such a striot standard of proof, 
the protection given by the Act might indeed be 
rendered illusory. It is not to be wondered at, 
therefore, that in applying the rules of evidenoe to / 
a case of this kind, the Courts have been induced 
to take a reasonable and rational view, and allow 
the defendant the benefit of a certain presumption' 
from mere proof of long and undisturbed possession. 

As to what should be deemed to be sufficiently long 
possession for the purpose of justifying such a pre- 
sumption that has of course varied, as it must, in 
different oases, according to the facts and circum- 
stances thereof. » 

There is an instructive judgment of the Judioial 
Committoe in an old oase reported in 20 W. R. 44, 1 
where certain principles were laid down by their 
Lordships ns to the burden of proof as regards the 
existence of tenures created before the perpetual 
settlement. These principles have been since ap- 
plied by this Court in several cases arising between 
purchasers at revenue sales and holders of under- g 
tenures, and so far as I can see, it has been uni- 
formly held that though the burden of proof rests 
upon the defendants whose tenures are questioned 
by the auotion- purchasers, the burden will never- 
theless be lightened to a great extent by giving 
effect to presumptions in their favour arising from 
proof of long and undisturbed possession. Thus, in 
3 C. W. N. 341,2 it was found that the taluk had 
been in existence and in the possession of the de- 
fendants and their predecessors for a period of 100 
years, whioh meant in that oase a period going back 
to five years after the date of the permanent settle- 
ment, but there was no proof one way or the other 
as to the preoise date on whioh the taluk had been 
created. Still their Lordships held that so far as 
probabilities were concerned, it was, to say the least, 
as probable that it had been created before tho date 
of tho permanent settlement, as that it had been " 
created within tho five years whioh elapsed since 
that date. In 8 C. L.J. 1*77,3 Mitra J. also quoting 
from the Privy Council decision referred to above, 
definitely negatived tho suggestion that in a oase of 
this description direct evidence must be given to 
prove the existence of a tenure from before the 
permanent settlement, in order that it might be 
proteoted from avoidance on aoconnt of a revenue 
sale. Here, the positive evidence went baok to the 
year 1824, but the learned Judge was not prepared 
to say that tho Court could not from this and other 
facts that might be present come to the conclusion 
that the tenure had been in existence in 1793. The 

1. (’73) 20 W. R. 44»: 12 Beng. L. R. 210 : 3 Sar. 

264 (P.C.), Forbes v. Meer Mahomed Hossein. 

2. (’99) 3 C. W. N. 841, Nityannnd Roy v. Banshi 

Chandra. 

3. (’08) 8 C. L. J. 177, Ananda Chandra v. Kunjo 

Behari. 
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* sa ? ne r ° le y® 3 a 8 ai n affirmed in 10 C. W. N. 503,4 
where the defendants had proved that the tenures 
were mentioned in the survey ohitta of 1839, that 
they were not avoided on purchase by the Govern- 

and wer ® recognised by Government in 
1864 that rents had been paid at a uniform rate 
for at least 60 years and that there had been sales 
of the tenures. It was held upon these facts that 
the Court might and ought to presume backwards 
and hold that the defendants had succeeded in dis- 
charging the burden of proof which S. 37 threw on 
them. , , 

Mr. Sen has sought to distinguish these cases. 
All, he says, that these oases establish, is that there 
is nothing to prevent a Court of fact drawing, from 
direct evidence having reference to a particular point 
of tiine, a presumption regarding the existence of a 
similar state of things at a remote period, but he 
h will object to the formulation of a principle that 
mere proof of the existence of a taluk in a parti- 
cular year must inevitably raise a presumption that 
it must have subsisted also at an earlier date, how- 
ever remote. I do not think that it was the intention 
of the Court in any of the cases referred to, to lay 
down a hard and fast rule of evidence in any such 
terms. On the other hand, it was expressly pointed 
out in some of these decisions that each case must 
depend upon its own facts, and speaking for myself 
I respectfully agree that it must be so. In the pre- 
sent case, I do not think the learned Subordinate 
Judge, when he spoke of presumptions, meant in 
any sense to regard them in the same way as one 
would regard, for instance, a statutory presumption. 
All that he meant was that on the particular facts 
of the case, in the absence of anything to the con- 
5 trar y coding ^om the side of the plaintiffs, it was 
open to the Court to infer as a fact that the tenure 
did exist at the date of the Permanent Settlement 
seeing it was proved by positive evidence to have 
been in existence in 1830. In other words, the posi- 
tion was that in view of the positive evidence in the 
case, the Court was prepared to bridge over the gap 
between the date of the Permanent Settlement and 
the year down to which the positive evidence went. 
In this view of the matter, I must hold that the 
finding of the learned Judge regarding the age of 
the tenure cannot be disturbed by me in second 
appeal. It must accordingly be held that the defen- 
dants have made out their case that the Sikmi taluk 
set up by them existed from the time of the Perma- 
nent Settlement. 

Mr. Sen next argues that there is no direct evi- 
dence that the tenure had been so held at a fixed 
« rent as required by ol. (I) of S. 37. I do not think 
that is of any consequence, having regard to the fact 
that if the tenure existed from the date of the Per- 
manent Settlement, cl. (2) would be equally applic- 
able, and cl. (2) does not require that the tenure 
'should have been held at a fixed rent. As regards 
the cross-objection, whioh relates to plot No. 24, the 
finding is, as I have already pointed out, that it 
belongs to estate No. 4015, That finding cannot be 
attacked in second appeal. Mr. Mitra, however, says 
'that his clients’ alternative case regarding this plot 
had not been considered at all by the Courts below. 
That alternative case was that even if plot No. 24 
•appertained to estate No. 4015, it was still comprised 
in the Sikmi taluk set up by the defendants under 
that taluk. The question is whether I should direct 
a remand for a trial of this specific issue. It is said, 
the settlement record bears out the defendants’ case 


that this plot is a part of the Sikmi taluk, but as „ 
against this there is the finding of the learned * 
Munsif, which seems to have been affirmed by the 
learned Subordinate Judge, to the efiect that the 
defendants never realised any rent in respect of the 
lands in plot No. 24, showing to my mind that the 
defendants were not in possession of this plot. In this 
state of the record, I think it would be proper to 
send the oase back to the lower appellate Court for 
a specific finding as to whether plot No. 24 was 
comprised in Sikmi taluk, and I direot accordingly 
If it was a part of the Sikmi taluk, the plaintiffs 1 
claim for ejectment must be dismissed; otherwise 

‘ f ,‘? '? ' ound n t0 , be D0t comprised in the taluk, the 
plaintiffs will be entitled to a decree for ejectment. 

*! that . in my opinion, as regards the 
disputed lands, with the exception of plot No. 24 

the plaintiffs will be entitled to a declaration of their 
“ t . l ?, e ! n .?* r “5 zemindars, but the rest of their / 
i ,ppeal ' therefore, stands dis- 

eross-objection is allowed but 
costs wi latnde the result. Leave to appeal under 
Cl. 15 of the Letters Patent is refused. 

K.S./R.K, Appeal dismissed. 

A. I. R. (29) 1942 Calcutta 529 

Lodge and Roxburgh JJ. 

J . N. Sharma & Sons (Firm ) 

Petitioner 

v. 


4. (’06) 10 C. W. N. 503, Nagendra Lai Chaudhury 
v. Nazir Ali. . ... 

1942 C/67 


w m 

Corporation of Calcutta 

Opposite Party. 

oil? 1 *? 1 Revn * Petn * No * 1Q 61 of 1941. Decided 
on 25th November 1941. ' g 

Calcutta Municipal Act (3 of 1923), S. 388 — 

Who convicts can pass order 
restricting use of premises. 

S ' 38 f, th . e Magistrate who imposed the 

fhafc thi aUthor, ? ed to pass an order directing 
that the premises be no longer used for the said 

purpose. No other Magistrate 8 has jurisdiction to 
„ [P 530 Cl] 

C * Chatter jee and Bhagirath 
Chandra Das — for Petitioner. 

Pashupati Ghosh — for Opposite Party. 

ruIe issued u P° n the Chief 

nnnn tr ?r ffiCer ° f Cor P oratio ” of Calcutta and 
upon the Honorary Municipal Magistrate of Cossi- 

s% e 98°raM 0 Tf C !? se - hy . an order passed under 
388, Calcutta Municipal Act, 1923, should not be h 

set aside. The material facts are as follows : The * 

qiaa n r« r i W u ^ ice P rosec uted and fined under 
S. 488, Calcutta Municipal Act, for contravention of 

the provisions of S. 386 ( 1 ) of that Act. The second 

of these two fine3 was imposed on 24th May 1941 

Thereafter an application was made on behalf of 

the Corporation before a Magistrate other than the 

Magistrate, who convicted the petitioner under 

fi’nf ? a !° r ° rder . ? nder S * 388 . Calcutta Muni- 
cipal Act. The Magistrate to whom the application 

was made, after an elaborate enquiry came to iho 

conclusion that the premises were kept in such a 

state as to be a nuisance and he directed nndpr 

S. 388, Calcutta Municipal Act, “that No 74 Bar 

rackpore Trunk Road should no longer be used as a 

factory for such purpose as manufacturing iron 

materials by J. N. Sarma & Sons or other person or 

persons after 29th October 1941 and during the 

meantime work will only be carried on at this 

factory between the hours 8. A. M. and 5 P H •• 
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a. r. r. 


c It is contended on behalf of the petitioner that 
the learned Magistrate, who passed this order, had 
no jurisdiction to do so. Our attention was drawn 
to S. 388, Calcutta Municipal Act. It provides that 
“whenever a Magistrate imposes a fine on any person 

under S. 488 He may, if it is proved to his 

satisfaction that suoh premises are kept in such a 
state as to be a nuisance, also direct that they shall 
no longer be used for the said purpose.” 

This section makes it clear that the Magistrate 
who imposed the fine is alone authorized to pass an 
order directing that the premises be no longer used 
for the said purpose. In our opinion this contention 
is correct and it must be held that the learned 
Magistrate, who passed the order under S. 388, had 
no jurisdiction to do so. On behalf of the Corpora- 
tion, it has been argued that though the learned 
Magistrate who passed the order had no jurisdiction 
& to do so under S. 388, Caloutta Municipal Act, he 
had jurisdiction to do so under S. 535 of that Aot 
and that in purporting to pass the order under 
S. 388 he committed a mere irregularity. In our 
opinion, there is no substance in this argument. The 
proceedings before the Magistrate purported to be 
under S. 388 and the learned Magistrate applied his 
mind only to S. 388. We are not satisfied in any 
case that S. 535 would apply to a case of this nature. 
In the result the rule is made absolute and the order 
of the learned Magistrate passed under S. 388 is set 
aside. 

ROXBURGH J. — I agree. 

K.S./R.K. Rule made absolute. 
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Sen J. 

Ashutosh Dey — Plaintiff — Petitioner 


jurisdiction of the Court of Small Causes : 37 Bom 
675, Rel. on ; 31 Cal. 1001, Expl. and Approved : * 
8 Cal. 238, Disting. [p 531 c 1,2] 

(b) Civil P. C. (1908), S. 115 (c) — Scope iLd 
applicability — Small Cause Court Judge in 
reasons lor his decision not mentioning certain 
documents — He cannot be said to have ignored 
them — Even if ignored, such omission does 
not come under S. 115 (c). 

Section 115 (0) applies to errors committed in 
connexion with the exercise of jurisdiction or errors 
committed in respect of procedure. It does not apply 
to every error of law committed by a Judge: 11 Cal, 

6 (P. C.) and (’17) 4 A.I.R. 1917 P. C. 71, Rel. on ; 
(’14) 1 A. I. R. 1914 Cal. 388, Ref. [P 532 0 1] 

It is not necessary for a Judge of the Court of 
Small Causes to give the reasons for his decision on 
the points which arose for determination. All that f 
heneed do is to set out the points for determination 
and his decision thereon. Consequently, the fact that 
in the reasons for his deoision the Small Cause 
Court Judge has not mentioned certain documents 
does not show that he has ignored those documents. 
Even if he ignored those documents such omission 
would not come within the mischief of S. 115 (0). 

[P 531 C 2; P 532 C 1] 

C. P. C. 

(’40) Chitaley, S. 115, N. 2, Pt. 11; N. 12, Pt.61. 

(’41) Mulla, Page 419, Note “What is not illegality 
or material irregularity.” 

(c) Civil P. C. (1908), S. 115 — Rent suit de- 
creed by Small Cause Court Judge — Judgment 
as whole implying finding that relationship of 
landlord and tenant exists between plaintiff and 
defendant — Absence of express finding does 9 
not attract interference under S. 115. 


v. 

Foolchand Keshabdeo and another — 

Defendants — Respondents. 

Small Cause Court Suit No. 15090 of 1939, Deci- 
ded on 6th March 1912. 

(a) Presidency Small Cause Courts Act 

(1882), S. 19 — Suit by A against B and C J 

claiming to be cosharer with C of certain pre- 
mises and that B was tenant of premises under 
him and C — A claiming his share of rent from 
B and in alternative from C— Suit held cogniza- 
ble by Small Cause Court. 


Where a rent suit has been deoreed by the Small 
Cause Court Judge and his judgment read os a whole 
does imply finding that the relationship of landlord 
and tenant exists between the plaintiff and the defen- 
dant the absence of an express finding matters little. 
In any case the absence of such an express finding 
is not a matter which would attract the interference 
of the High Court under S. 115. [P 532 C 1) 

C. p. c. 

(’40) Chitaley, S. 115, N. 13, Pt. 61. 

(’41) Mulla, Page 419, Note “What is not illega- 
lity or material irregularity.” 

Satis Ch. Bose — for Petitioner. 


A in his suit against B and C claimed that he 
d was a cosharer with C with respect to certain pre- 
mises. He alleged that B was a tenant of thoso 
premises under himself and C and claimed his share 
of rent from B. In the alternative, A prayed that if 
B had paid all the rent to C, C should be made to 
pay A's share of the rent. B took up the position 
that he was C’s tenant and had nothing to do with 
A. C claimed to be the solo owner of the promises : 

Held that although a substantial question of title 
to immovable property was involved in tho suit 
that question was merely an incidental one, and 
the Court therefore had jurisdiction to try the suit 
which was for the recovery of rent and, in the 
alternative, for the recovery of money had by the 
defendants on behalf of tho plaintiff. Since' the 
plaintiff claimed to bo a cosharer landlord with C 
he was bound to add C as party to the suit for rent 
inasmuch as he alone could not sue for rent. There- 
fore, there was no error committed in making C 
party to the suit nor was the fact of his being party 
to the suit a circumstanco which would oust the 


P. C. Chose — for Respondents. 

ORDER. — One Ashutosh Dey instituted a 9uit h 
in the Court of Small Causes at Calcutta against 
five persons : (1) Foolchand Keshabdeo, (2) Jotin- 
dra Mohun Nundy, (3) Jagat Mohan Nuody, (4) 
Sudhangshu Mohun Nundy and (5) Sm. Radharani 
Dasi. The plaintiff’s case was that he aud defen- 
dants 2 to 5 were oosharers with respect to premises 
8, Ram Kumar Rakhit Lane. Ho olaimed that he 
had a 29/125th share therein, and the other co- 
sharers had 96/ 125th share. He alleged that defen- 
dant 1 (boolchand Keshabdeo) wns a tenant of these 
premises under himself and his cosharers, and he 
claimed his share of the rent from Keshabdeo. 

In tho alternative he claimed that if Keshabdeo 
had paid all the rent to defendants 2 to 5 those 
defendants should pay tho plaintiff his share of 
the rent. The defendant, Keshabdeo, took up the 
position that ho was a tenant under defendants 2 
to 5, and that ho had nothing to do with the 
plaintiff. Defendants 2 to 5 claimed that they 
were the sole owners of the premises, and that tlie 



1942 




Ashutosh Dbt V. Foolchand Keshabdeo (Sen J.) Calcutta S3! 


<* £ oa Dt - lfi had °° sh . are therein. No oral evidence 
was given, but certain documents were adduced in 
evidence The learned Judge passed a decree in 

haTThp 0 !^ 0 P i aJ - ntl 1’ £ oldin 8 that the plaintiff 
Had the share claimed by him in the uremia 

thfi . Keshabdeo was a tenant under 

plaintiff and his cosharers. Against this deoi- 

s l°“ ai l, a PP Ilc ation was made to the Full Bench 
of the Court of Small Causes under S. 38 Presi- 

i m 7 Au 0W ? S . Insolvenc J Act. The Full Bench up- 
rjt™ , the , d ecieion of the trial Judge. Thereupon 
defendants 2, 3 and 4 moved this Court and obtain. 

u a f J u1 !l T £ e -° nly question tor determination is 
whether the decision of the Court of Small Causes 

is such as would justify this Court in exercising its 

revisional powers under the provisions of S. 115 
Civil P. C. * 

j A.,^ r *. Bose ? n beba,f of the petitioners raises the 
* following points : (1) He says that inasmuch as a 
substantial question of title to immovable property 
was raised the jurisdiction of the Court of Small 
Causes was ousted, and the learned Judge had no 
jurisdiction to pronounce judgment. (2) He contends 
that the learned Judge acted illegally and with 
material irregularity in the exercise of his jurisdic- 
lon inasmuch as he did not consider certain pieces 
of documentary evidence, namely an affidavit of assets 
nled in probate proceedings, an inventory also filed 
in those proceedings and a consent decree. (3) He 
contends that the learned Judge acted with mate- 
rial irregularity in giving the plaintiff a decree in 
the absence of any evidence to show that the plain- 
tiff was the reversioner of one Sudebi Dasi whom 
the plaintiff alleged to be the last limited owner of 
the share claimed by him in these premises. Lastly 
C he contends that the learned Judge has erred in 
giving the plaintiff a decree without finding that 
the relationship of landlord and tenant existed be- 
tween the plaintiff and defendant 1. In my opinion 
although a substantial question of title to immova- 
ble property was involved in the suit, this question 
was merely an incidental one, and the Court there- 
fore had jurisdiction to try the suit which was for 
the recovery of the rent and, in the alternative, for 
the recovery of money had by the defendants on 
behalf of the plaintiff. 

In this connexion I would refer to the decision 
of a Full Bench of the Bombay High Court in 37 
Bom. 675.1 The plaintiff brought a suit in the 
Court of Small Causes to recover a sum of Us. 12 as 
the value of certain trees felled by the defendant. 

The plaintiff’s claim to relief proceeded on the 
basis that the trees belonged to him because the 
land on which they stood also belonged to him. 

The question was raised that the Small Cause Court 
had no jurisdiction to entertain the suit. The Full 
Bench held that a Court of Small Causes could 
entertain a suit, the principal purpose of which 
was to determine a right to immovable property 
provided the suit in form did not ask for that relief, 
but for the payment of a sum of money. There are 
other cases of the Bombay High Court to the same 
effect. These cases are relied upon by the learned 
^ counsel appearing on behalf of the respondent. Mr. 

Bose on the other hand relied upon the decision in 
this Court in 31 Cal. 1001. 3 In this case the learned 
•Chief Justice made an observation that if the ques- 
tion of title was the sole question in the case the 
jurisdiction of the Small Cause Court would be 


1. (’13) 37 Bom. 675 : 20 I. C. 974 : 15 Bom. L. R. 
773, Puttangowda Mallangowda v. Nilkanth Kalo. 

2. (’04) 31 Cal. 1001, Rajendra Mullick v. Nanda 

JLal Gupta. 


? ed /, He *?eld on the fa cts of the case before him 
that the sole question was not one of title and 
therefore, the Court of Small Causes had jurisdicl 
tion. The facte of that case were these : The plain- 
tiff sued the defendant for rent of certain premises. 
The defendant stated that he had surrendered hie 
lease to the plaintiff and taken a fresh lease from 

Courf d J & l ty had put him in P° sses sion. The 
fW S r n ? aus ^ referred the matter to this 
Court their decision whether in these circum- 

0f Sma11 Causes could try the 

arnL T hl . a , Cou yt h . eld that the question of title 

Cnnrf ln the suit and, therefore, the 

Court of Small Causes had jurisdiction. 

In the present case also I would point out that 

t! . tle \° immova ble property is not 
the sole question involved in the case. One of the 
questions involved is whether or not the defen- 

, a ° fc Boolcbaild Keshabdeo is a tenant under the / 
P " Ashutosh Dey. In my opinion the case 

thprp i UP0D * 7 - ^ r ‘ ?° 3e d069 DOt hel P him and ‘ 

placed before me which would 
indicate that in the circumstances of the present 

i uri f sd l cti °° of the Small Cause^Court 
would be ousted. Mr. Bose also relied upon the 

d ? C I 810 “ ! n 8 Cal * 2383 and contended 
that where substantial questions of title have been 

raised in a suit for rent the Court should not enter- 
ic h 6 8Ult » and it 8hould direct the parties to 
have the question of title litigated in the proper 

Court. Now, ,8 Cal. 2383 does not lay down any such 
principle. All that it says is this : where a person 
sued for rent sets up the title of a third par £ and 

alleges that he holds under and pays rent to him, 
such third party ought not to be made a party to 
the suit so as to convert a simple suit for rent into * ' 
one for determination of title to the property in 9 • 
respect of which the rent is claimed. In that case 
tne plamtiff sued certain persons for rent. Those 
persons set up title in somebody else. The plaintiff 
am not join those persons as parties, but the Subor- 
dinate Judge insisted on their being joined as 
parties, and thereafter decided the question of title. 

+ S -F ° J Urt beld that tbe Procedure of the Subordi- 
nate Judge was erroneous. The present case is quite 

J ' 611 } H f e , re . tbe Plaintiff claims to be a cosharer 
landlord with defendants 2 to 5. He was bound to 
add them as parties to this suit for rent inasmuch 
as he alone could not sue for rent. Therefore, there 
nas been no error committed in making defen. 
dants 2 to 5 parties to the suit: nor is the fact of 
eir being parties to the suit a circumstance which 

would oust the jurisdiction of the Court of Small 
Causes. 

As regards the point that the learned Judge has 
not considered certain documents put in evidence 
all I need say is that it has not been shown that 
the learned Judge has not considered them The r 
documents were there, and I must presume that 
the learned Judge did consider them. The judg- 
ment is that of a Court of Small Causes, and it is 
not necessary for a Judge of the Court of Small 
Causes to give the reasons for his decision on the 
points which arose for determination. All that he 

need do is to set out the points for determination, and 
his decision thereon. This is what the learned Judge 

uf® 11 I s tru u e . be bas 8 iv en certain reasons for 
his decision in which he has not mentioned these 
documents. That does not show that he has ignored 
these documents. Further, even if he ignored" these 
documents, I am of opinion that such om ission 

10 Lodai M^ h 


0 


532 Caloutta Mahamaya Debi v. Indba Nabayan (Henderson J.) . A. I. R. 



would not come within the mischief of S. 115 (c). 
In my opinion S. 115(c) applies to errors committed 
in connexion with the exercise of jurisdiction or 
errors committed in respect of procedure. It does 
not apply to every error of law committed by a 
Judge. I am aware that there are authorities which 
have interpreted S. 115(c) in a manner which gives 
this Court a very extended power of interference in 
revision. I am inclined, however, to follow the two 
Privy Council decisions in 11 I. A. 237* and the 
case in 44 I. A. 261. 6 In the last mentioned case 


referring to S. 115 their Lordships said this : 

“ It will be observed that the seotion applies to 
jurisdiction alone, the irregular exercise or non- 
exercise of it, or the illegal assumption of it. The 
section is not directed against conclusions of law or 
fact in which the question of jurisdiction is not 
involved.” 

b I was also referred in this connexion to the case 
in 41 Cal. 323 6 at page 328 where Chief Justice 
Jenkins said: 

“It appears to me that S. 115 can only be called 
in aid when the failure of justice, if any, has been 
due to one or other of the faults of procedure indi- 
cated in that section. If there was an error com- 
mitted (by the Small Cause Court Judge) it was 
an error of Jaw and not of procedure, and in my 
opinion Fletcher J. had no power to interfere.” 

As stated before, Mr. Bose also argued that there 
was no evidence to show that the plaintiff was the 
reversioner of Sudebi Dasi, the last limited owner. 
I find, however, that there was such evidence. The 
proceedings before the Collector of Calcutta were 
put in evidence and the decision of the Collector 
was to the effect that the plaintiff was a rever- 
c sioner of Sudebi Dasi. The relationship between the 
plaintiff and Sudebi Dasi was, apparently, never 
challenged in the present suit. The last point of 
Mr. Bose is also not of substance. The judgment 
|read as a whole does imply finding that the rela- 
tionship of landlord and tenant exists between the 
• plaintiff and Keshabdeo. It is true that there is no 
express finding. That, in my opinion, matters little 
especially in the case of a judgment of a Court of 
Small Causes. In any case the absence of such an 
express finding is not a matter which would attract 
the interference of this Court under S. 115, Civil 
P. C. In these circumstances I hold that this rulo 
must be discharged with costs. 

G.N./R.K. Rule discharged. 


4. (’89) 11 Cal. 6 : 11 I. A. 237 : 4 Sar. 559 (P.C.) 
Ameer Hossein Khan v. Sheo Baksh Singh. 
d 5. (’17) 4 A. I. II. 1917 P. C. 71 : 40 I. C. 050 : 40 
Mad. 793 :44 I. A. 261 (P. C.), Balakrishna 
Uciayar v. Vasudeva Aiyar. 

6. (’14) 1 A. I. It. 1914 Cal. 388 : 23 I. C. 977 ; 41 
Cal. 323, Shew Prosad v. Barn Chunder. 
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Henderson J. 

Smt. Mahamaya Debi w/o Shy am Sun- 
day Roy and another — Plaintiffs 

Appellants 


V. 


Indr a Mar ay an Das — Respondent . 

Appea 1 No. 122 of 1941, Decided on 6th Man 
1942 from appellate order of Dist. Judge, Birbhui 
D/- 2nd April 1941. 


(a) Bengal 
1936), Ss. 34 


Agricultural Debtors Act (7 of 
, 20 and 2 (8) — Rent decree tried to 


be executed — Share of putni transferred by 
judgment-debtor — Transferee applying under & 
S. 8 — Notice under S. 34 issued to execution 
Court — Proceedings must be stayed. 

R obtained a decree in a rent suit against one J 
and tried to execute it against J. J transferred 12 
annas share in the putni to A. A made an applica- 
tion under S. 8 and the Board sent a notice under 
S. 34. The executing Court refused to stay proceed- 
ings : 

Held that although A was not personally liable 
for the decretal amount he was bound to pay it if he 
wished to save the putni. He was entitled to make 
a case that this liability was a debt within the 
meaning of S. 2 (8) of the Act and under S. 20 of 
the Act it was for the board to deoide whether this 
liability was a debt or not. Proceedings to realise 
the money must therefore be stayed on receipt of a 
notice under S. 34. [p 532 0 2]* 

(b) Bengal Agricultural Debtors Act (7 of 
1936), S. 20 — Transfer by third person whether 
benami — Question is to be decided by civil 
Court and not under S. 20. 

It is not the duty of the board to decide whether 
a transfer of property by somebody else who is not 
before the board in favour of the agriculturist is a 
mere benami transaction. Such a question has 
nothing to do with the settlement of the debts of 
an agriculturist and is outside the soope of S. 20 of 
the Act. It must be decided by the oivil Court. 

[P 533 C 1] 

Radliika Charan Chatter ji and Susil Kumar 
Bisivas — for Appellants. 

Gopendra Nath Das — . for Respondent. 

JUDGMENT. — This appeal is by two perso na 0 
who are not judgment-debtors in the execution case. 

I may just as well say at once that they are the 
daughter-in-law and the minor son of the judgment- 
debtors. The fact that they filed this appeal is due 
to the refusal of the Munsif to obey a notioe under 
S. 34, Bengal Agricultural Debtors Aot, in connexion 
with an application filed by them under the provi- 
sions of the Act. The relevant facts are these : The 
respondent obtained a deoree in a rent suit against 
one Jogadish Chandra Roy. His attempt to execute 
the decree was successfully baffled by Jagadish who 
made two applications to boards under the provisions 
of the Bengal Agricultural Debtors Aot. Those 
applications have been dismissed and there is no 
longer anything to prevent the respondent from 
executing the decree which he obtained against 
Jagadish. On 6th November 1940, however, Jagadish v 
transferred 12 annas share in the putni to the pre- 
sent appellants. The appellants made an application 
under S. 8, Bengal Agricultural Debtors Act. The 
board sent a notice under S. 34. The Munsif refused 
to stay proceedings and an appeal in the District 
Court was unsuccessful. Although the appellants 
aro not personally liable for the deoretal amount 
they are bound to pay it if they wish to save the 
Putni. They are certainly entitled to make a case 
that this liability is a debt within the meaning of 
S. 2 (8) of the Act, and under S. 20 of the Act it is 
for the board to decide whether this liability is a 
debt or not. Proceedings to realise the money must 
therefore be stayed on receipt of a notice under 
b. 34. I can see no difficulty in that. 

The point which the Munsif had to decide there- 
fore was whether on receipt of this notice in con- 
nexion with an application by the appellants he was 
bound to stay the execution proceedings taken 
against Jagadish. There would have been no difii- 
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° - ln m ?*i ng a 8uitabIe order aparfc from the 
provisions of the new S. 168A, Ben. Ten. Act. The 

appropriate order would be that execution should 
go on against Jagadish but that the tenure should 
not be brought to sale. Mr. Das suggested that the 
tenure should be put up to sale in compliance with 
tbe terms of that new section and that he should 
run the risk that it would be discovered that the 
interest of Jagadish was only 4 annas. Under the 
terms, however, of the section it is not possible to 
put up to sale the interest only of Jagadish. The 
whole tenure has to be put up to sale and in view of 
tne right of the appellants to save the property this 
cannot be done unless their application before the 
board has been disposed of. There is, however, one 
other matter which requires to be determined. It is 
of course not surprising that the respondent's case 
should be that the appellants are benamidars of 
0 Jagadish. Of course if they are, they have no inter- 
est in the tenure and there is no reason why the 
execution case should not go on. 

This accordingly raises the question whether a 
matter of this kind has to be decided by the board 
or the civil Court. I am quite clear that it must be 
decided by the latter. Under S. 20 of the Act the 
board has to decide whether the appellants are 
debtors or not or whether their liability to deposit 
the decretal amount to save the property is a debt 
or not. That section must be interpreted with refer- 
ence to the definitions in S. 2. The definition of 
‘debtor’ is to be found in S. 2, sub s. (9). It will be 
for the board to determine whether the appellants 
are what may be loosely described as agriculturists 
or whether they are persons who have no right to 
avail themselves of the benefits of this Act. There 
is nothing to suggest that it is the duty of the board 
to decide whether a transfer of property by some- 
body else who is not before the board at all is a mere 
benami transaction. Such a question has nothing to 
do with the settlement of the debts of an agricul- 
turist and is outside the scope of S. 20 of the Act. 

In my judgment therefore, it must be decided by the 
civil Court. The appeal is accordingly allowed, the 
orders of both the Courts below are set aside and 
.the Munsif is directed to decide whether the appel- 
lants are the benamidars of the judgment-debtor. If 
they are, he will proceed with the execution; if they 
are not, he will stay proceedings in compliance with 
the notice served under S. 34 of the Act. Both sides 
will be at liberty to adduce evidence. Costs in this 
Court and in the lower appellate Court will abide 
the result, hearing fee two gold mohurs. 

B.K. Appeal allowed . 
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signee under S. 17-But father’s power to make * 
sons interest liable for his untainted debts * 
vests in Official Assignee under S. 52 (2) (b). 

Where a father who together with his sons con- 
stitutes a Mitakshara joint family, is adjudicated 
insolvent, the undivided interest of the sons in the 
joint estate does not vest in the Official Assignee as 
a property of the insolvent under S. 17. The power 

i°ntflrp t ?t 0 r lt M 0f / he J at 5 e ^ however t0 maketheson’s 
interest liable for his debts contracted not for ille- 
gal or immoral purposes, vests in the Official As- 
signee under S. 52 (2) (b) and the power can be 

1 * hj th / 0ffi u al u Assignee subject to all the 
limitations under which the father himself could 
exercise it: (’25) 12 A.I R. 1925 P.C. 18 and (’3% 23 
A.I.R. 1936 P.C. 277, Rel. on. [p 534 c 2] 

Hindu law — 

Mulla, Page 307 Pt. (v); Page 308 Pt. (a). , 

( 38) Gour, Page 546 Pts. 7-10. V * 

s ir ( ur.Fnn Vi ? Cial Inso ! venc y Act (1920) _ Con- 

f/ne i se?n^ t t° nStrUme Act CoUrt must 

line itself to its express provisions. 

In construing a particular Insolvency Act the 

C °“ fine itSelf t0 its express provisions 
and should not be guided by considerations of what 

other km°(' C0UM U u der the P r0Ti3i °ns of the 
other laws. Cases under the provisions of other Acts 

depend on different considerations and these deci- 
sions are likely to mislead a Court which has to 

1925 p e c lft rt R U ; ar Insolvenc ? (’25) 12 A.I.R. 

P. C. 18, Rel. on. [p 536 c ^ 

f >rovinc i a l Insolvency Act (1920) Ss or 
tine 'of l ( t t~ M l takshar a i 0 -t fami^consis! 

xsz £Vs%% b ut:r in oFficiai ReS 

When a father who together with his sons con 
stitutes a Mitakshara joint family is adjudicated in 
solvent whether the father’s power to make the 

OfficiaT R^ 3 - 1,ab]e f or *? is ^tainted debts vests hi 
Official Receiver under S.28(2). [P 535 C 1 ; P 536 C 11 

Hindu law J 

( 40) Mulla, Pag© 307 Pfc # (w)i Par?e 30ft Pf 
C38) Gour, Page 546 Pts. 3 Ld To. 
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B. K. Mukherjea and Blank JJ. 

Bejoy Kumar Saha represented by his 
next friend and guardian mother 
Kuntalabala Dasi — Appellant 


v. 


Bamapati Basu, receiver and others — 

Respondents. 

Appeals Nos. 176, 177, 178, 179 and 180 of 1940, 
.Decided on 21st May 1942, from original orders of 
Dist. Judge, Birbhum, D/- 16th March 1940. 

(a) Presidency Towns Insolvency Act (1909), 
Ss. 17 and 52 (2) (b) — Father and sons consti- 
tuting Mitakshara joint Hindu family — Father 
adjudicated insolvent — Undivided interest of 
sons in joint estate does not vest in Official As- 


*? indu law— Joint family _ Father under 
Mitakshara law and manager either in Dava 

bhagaor Mitakshara joint family — Powers 7 of 
alienation of family property— Distinction. 

r , egards P owers of alienation over the familv 
property for purposes of family necessity or benefit h 
the manager or karta under the Dayabhaga law has 
the same position as a manager under the Mitakshara 
law. If there are debts binding on the familv n 
manager ould have the right**, alienate family 
property for payment of these debts so as to bind 

the interest of all the undivided members of the 

family whether they are adults or minors There 
is considerable diUerence however between the^osi 
tion of a father under the Mitakshara law and Uilt 
of a manager either in a Dayabhaga or Mitakshara 
joint family. The capacity of a father to tail hi” 

fa f 3 interest for satisfying his justdeb” 

is founded on the religious and moral nhlio.t- ' 

which Hindu Smriti writers im P os?np 0n ° h 8 son t"o 
rescue his father from the penalties arising Tom 
non payment of debts. According to the strict tena^ 
of the Hindu law. the son is bound to disohama th 

untainted debts of his father whether he recei ed 

any asset from him or not. A manager on Ju 
hand stands on a different footing altogether. °His 
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own debts are not binding on his coparceners, and 
he cannot make the joint estate liable for any per- 
sonal obligation incurred by him. As an agent or 
mouth piece of the family he has an implied autho- 
rity to sell or alienate family property for discharg- 
ing family debts. These debts must be deemed to 
have been incurred by or on behalf of the other co- 
parceners also. [P 536 C 1] 

Hindu law — 

(’40) Mulla, Pages 271-279 Ss. 242-244 ; Page 291 
S. 255; Page 292 S. 256; Page 325 S. 274; 
Page 356 S. 295; Page 373 S. 302. 

(’38) Gour, Page 358 Pt. 2; Page 444 Pt. 5; 
Page 515 S. 152 (1); Page 526 Pt. 4; Page 531 
Para. 1350; Page 532 Para. 1351. 

(e) Provincial Insolvency Act (1920), Ss. 28 
(2) and 2 (d) — Words “for his own benefit’* in 
. S. 28 (2)— Meaning — Joint Dayabhaga family — 
0 Insolvency of manager — Manager’s power to 
sell interest of other coparceners for satisfac- 
tion of joint debts does not vest in receiver 
under S. 28 (2). 

A power that can only be exercised for the joint 
benefit of the bankrupt and another is not a power 
that can be exercised for his own benefit within 
S. 2 (d) ; (1929) 1 Ch. 435 and (1927) 1 Ch. 283. 
Bel. on. [P 536 C 2] 

The power of a manager of joint Hindu family 
over the joint estate can never be exercised for his 
own benefit alone. It is exercisable for the benefit of 
the family as a whole, and it cannot be said that it 
is a “thing of value” so far as he himself is con- 
cerned. The family debts, even if contracted by a 
manager, must be deemed to be debts incurred by 
all the members of tho family, who occupy the posi- 
w tion of debtors under law, and whose interests in 
tho joint estate are liable to be sold for satisfaction 
of the same. The creditor has his remedy in law 
against every one of them but there is no warrant 
or justification for allowing the receiver in insol- 
vency to seizo and sell the share of those coparce- 
ners who have not been adjudicated insolvents, 
simply because tho managing member has been so 
adjudged. Consequently on tho insolvency of the 
managing member of a joint Dayabhaga family who 
is not and cannot bo the father, his power to sell 
or mortgage tho interest of othor coparceners for 
satisfaction of joint debts does not vest in the re- 
ceiver under 8. 28 (2): (’25) 12 A. I. R. 1925 P. C. 
18 and (’36) 23 A. I. It. 1936 P.C. 277, Bel. on; (’29) 
16 A. I. It. 1929 Mad. 166 (view of Curgenven J.), 
Appr.‘, Case law discussed. [P 536 C 1, 2] 

<3 Hindu law — 

(’40) Mulla, Page 312 S. 265 (3). 

(’38) Gour, Page 547 Pt. 1. 

Babindra N. Choudhury — for Appellant. 

Oopendra Nath Das and Lala Hemanta Kumar 

— for Respondents. 

JUDGMENT. — The facts giving rise to these 
connected appeals may be shortly stated ns follows : 
There were live insolvency proceedings started by 
certain creditors against five debtors, to wit, Domna 
Chandra Saha, Sibadas Saha, Bholadas Saha, Du- 
mini Sunduri Dasi and Lilubuti l)asi, who together 
with Rijoy Snlm an infant who is tho appellant 
before us, constituted a joint Hindu family carrying 
on business at Sainthiu under tho names of Domnn 
Chandra Salm, Kunja Tail Saha, and Kunja Lnl 
Saha and Sons. Tho District. Judge of Birbhum by 
his order dated 11th September 1935 while holding 
that tho debts duo by each of tho debtors exceeded 
Rs. 5U0 in amount, and that thero were acts of in- 


solvency committed by all of them, dismissed the - 
applications for insolvency on the technical ground 
that they were not properly signed and verified by 
the petitioning creditors. Against this order, there 
were five appeals taken to this Court, and this 
Court by its order dated 13th June 1939 set aside 
the judgment of the trial Judge and adjudicated all 
the five debtors insolvents on the petition of one of 
the creditors named Dhansukh Das Hiralal. The 
learned Judges did not think it necessary, in these 
circumstances, to consider the applications of the 
other creditors. On 22nd September 1939 Ramapati 
Bose the respondent before us was appointed a re- 
ceiver in respect of the estates of the insolvents. 

On 27th January 1940 the receiver reported to the 
Court that in taking possession of the properties of 
the insolvents he had to take possession of the un- 
divided l/6th share of Bijoy the infant cosharer in 
the joint estate, although he was not adjudicated / 
an insolvent, and he solicited directions from the 
Court as to whether the rents and profits in the 
minor’s share should be handed over to him. The 
matter was heard in the presence of the guardian 
of the minor, and by his order dated 16th March 
1940, it was held by the learned Distriot Judge that 
as Doman Chandra Saha, the manager of the joint 
family was adjudicated an insolvent, the power 
which he had of disposing of the entire property, 
including the share of the minor for payment of 
joint business debts, vested in the receiver, and that 
the receiver could exercise these powers for the 
benefit of the creditors. It is the propriety of this 
order that has been challenged on behalf of Bejoy 
who is the appellant in these five appeals before us. 

Mr. Chowdhury who appoared in support of the 
appeal has contended before us that under S. 28 (2), <j 
Provincial Insolvency Aot, all that veste in the 
receiver is the property of the insolvent and it can- 
not be said that the right if any of the manager to 
alienate the joint estate, under certain conditions, for 
the purpose of satisfying family debts is a property 
within the meaning of S.2(d), Provincial Insolvency 
Aot, which would vest in the receiver under S. 28 
of the Aot. There are a number of cases, decided by 
other High Courts in India, where this question was 
agitated; though thero is no authoritative pronounce- 
ment ou the subject by this Court as yet. The ques- 
tion was raised in 41 C.W.N. 1079* but the learned 
Judges expressly left it undecided. As regards cases 
coming under the Presidency Towns Insolvency Aot, 
it is now settled by two recent decisions of the Judi- 
cial Committee that when a father, who together 
with his sons constitutes a Mitakshara joint family, 
is adjudicated insolvent, the undivided interest of! 
tho sons in tho joint estate doe9 not vest in the 
Official Assignee as a property of the insolvent under 
S. 17, Presidency Towns Insolvency Act. The power 
or authority of the father however to make the sons’; 
interest liable for his debts contracted not for illegal' 
or immoral purposes, vests in the Official Assignee! 
under S. 52 (2) (b), Presidency Towns Insolvency! 
Act, and the power can be exercised by the Official 
Assignee subject to all the limitations under which! 
tho father himself could exercise it: 52 I. A. 22* and 
63 I. A. 384.8 


1. (’37) 24 A. I. R. 1937 Cal. 517 : 172 I. C. 914: 
I.Ij.R. (1937) 2 Cal. 675 : 66C.L.J.315 : 41 O.W.N. 
1079, Indubala Dassi v. Bakkeswar Baneyi. 

2. (’25) 12 A. I. R. 1925 P.C. 18 : 84 I. C. 883 : 52 
l.A. 22 : 6 Lah. 1 (P.C.).Sat Norain v. Behari Lai. 

3. ( 36) 23 A.I.R. 1936 1\ C. 277 : 164 I. C. 6 ; 63 
I. A. 384 ; 17 Lah. 644 (P.C.), Sat Naraiu v. Sri- 
kishen Das. 
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a In the first of these oases, the plaintiff appellant 
claimed a right of pre-emption over an adjoining 
house on the ground of contiguity. The defence was 
that as the plaintiff’s father who was the karta of a 
Mitakshara joint family, had been adjudicated in- 
solvent under the Presidency Towns Insolvency Act, 
the plaintiff s interest in the property by virtue of 
yfcich the right of pre-emption was claimed, vested 
in the Official Assignee, and hence no longer existed. 
The trial Court negatived the defence and gave the 
plaintiff a decree. On appeal to the Lahore High 
Court, the learned Judges who heard the appeal 
made an order referring to a Full Bench the follow- 
ing question : 

“Does an order of adjudication against a father 
vest in the Official Assignee his son’s interest in the 
joint family property ?” 

The Full Bench presided over by Shadilal C. J. 
o answered this question in the affirmative. Against 
that an appeal was taken to the Privy Council and 
their Lordships of the Judicial Committee reversed 
the decision of the Full Bench, and restored the 
judgment of the trial Judge with slight modifica- 
tion. Their Lordships referred in their judgment to 
the provisions .of S. 17 and S. 2 (e), Presidency 
Towns Insolvency Act, and held that as the father’s 
power of disposal over the son’s property was not 
absolute but conditional on his having debts of a par- 
ticular type, it could not be regarded as property as 
defined in S. 2 (e), which contemplates an absolute 
and unconditional power of disposal. “It may be” 
so runs the judgment, “that under the provision of 
S. 52 or in some other way that property may in a 
proper case be made available for payment of the 
father’s just debts; but it is quite a different thing 
c to say that by virtue of his insolvency alone it vests 
in the assignee and no 6uch provision should be read 
into the Act.” 

In the second case it was expressly held by their 
Lordships that the capacity of the father of a joint 
Hindu family governed by Mitakshara law to exer- 
cise his power to sell the joint family estate to 
enforce the pious obligation of his sons to discharge 
untainted antecedent debts, vests in the Official 
Assignee under S. 52 (2) (b), Presidency Towns In- 
solvency Act; and although such powers could be 
exercised subject to all the limitations under which 
it could be exercised by the father himself, it does 
not militate against the provisions of S. 49 (5) or of 
S. 17, Presidency Towns Insolvency Act. It will be 
seen that in both these cases, their Lordships of the 
Judicial Committee based their decision on the 
express provisions of the Presidency Towns Insol. 
d vency Act. Their definite decision was that the 
power of a Mitakshara father to dispose of his son’s 
property under certain special circumstances was 
not “property” of the father which could vest in 
the Official Assignee under S. 17, Presidency Towns 
Insolvency Act. It was not the property itself 
but the power of the father relating to that pro- 
perty that would vest in and could be exercised by 
the Official Assignee under S. 52 (2) (b), Presidency 
Towns Insolvency Act, which runs as follows : 

“. . . the property of the insolvent shall comprise 
the following particulars namely : 

(b) the capacity to exercise and to take proceed- 
ings for exercising all such powers in or over or in 
respect of property as might have been exercised by 
the insolvent for his own benefit at the commence- 
ment of his insolvency or before his discharge.” 

There is no provision corresponding to S. 52 (2) 

(b), Presidency Towns Insolvency Act, in the Pro- 
vincial Insolvency Act of 1920; yet it has been held 
by different High Courts in India that the power of 
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the father to sell his son’s interest for payment of 
his untainted debts is ‘property,’ which vests in the 6 
receiver under S. 28 (2), Provincial Act. Reference 
may be made among others to the cases in 49 Mad 

239 i 6 55 Bom: 110 ; 6 6 Lah. 4937 and 
5 Pat. 476.8 It will be seen that S. 2 (d), Provincial 
Insolvency Act, is worded almost in the same man- 
ner as S. 2 (e), Presidency Towns Insolvency Act, 
and according to it the expression ‘property’ “in- 
cludes any property over which or the profits of 
which any person has a disposing power whioh he 
may exercise for his own benefit.” According to the 
Judioial Committee S. 2 (e), Presidency Towns 
Act, contemplates an unconditional power of dis- 
posal which the father does not possess over son’s 
property. If the same meaning is attached to S. 2 
(d , Provincial Act, it is difficult to see how the 

VGSt in fche assi S nee under that 
Act. This difficulty was felt by many of the learned / 

Judges who were parties to the above decisions, and 
some of them were of opinion that S. 2 (d), Provin- 
cial Insolvency Act need not be called in aid for 
this purpose at all, as S. 28 was by itself sufficient 
to vest the power in the receiver as a species of pro- 

p * r ^ ^ the father: vide Krishnan J , in 

49 Mad. 849. Others again expressed the view that 
such power was property” within S. 2 (d), Provin- 
cial Insolvency Act, and that the Judicial Committee 
was forced to put a strict interpretation upon S 2 
(e), Presidency Towns Act, as otherwise it would 
ave been repugnant to the other provisions of the 
Act. As however there is no provision relatin'* to 
power as distinct from ‘property’ in the Provincial 
Act, the word property’ as used in that Act is to be 
taken in its general sense as signifying a right 

• a3 1 Q a nf 1 S De ^n V . alue : vide Ve *kata Subba 0 
Rao J. in 49 Mad. 849* and also Madgavkar and 
Barlee JJ. m 55 Bom. 110.6 

• S *T A J n W n h o°.r s a party t0 the Ful1 Bench decision 
in 53 All. 239,6 was definitely of opinion that the 

disposing power exercisable by the father in certain 
circumstances over the undivided shares of the sons 
was not property’ within the meaning of S. 2 (d) 
f n f, S ‘ 2 ^ 2 - Provincial Insolvency Act. But it was 
held by the learned Judge that though the right of 
the receiver to attach and sell the son’s share was 
not supported by express provisions of the Insol- 
vency Act, yet having regard to the son’s undoubted 
lability for the untainted debts of the father and to 
the unbroken current of authority on the point, the 
right in question should be affirmed. It appears 
that the consideration which weighed with most of 
the learned Judges who decided the above cases was 
that as under general law an individual creditor & 
could realise the debts due to him, from the co- 
parcenary property belonging to the debtor as well 
as to his sons, it would be quite fit and proper to 
allow the assignee who represents the general body 


4 . (’26) 13 A.I.R. 1926 Mad. 994 : 97 I.C. 825 : 49 
Mad. 849 : 51 M. L. J. 269 (F. B.), Balavenkata 
Seetharama Chettiar v. Official Receiver, Tanjore 

5 . (’31) 18 A.I.R. 1931 All. 162 : 135 I. C. 119 : 53 
All. 239 : 1931 A.L.J, 122 (F.B.), Anand Prakash 
v. Narain Das. 

6. (’31) 18 A.I.R. 1931 Bom. 50 : 129 I.C. 153 : 55 
Bom. 110 : 32 Bom. L. R. 1362, Haridas Himmat 
Lai v. Lallu Bhai Mulchand. 

7 . (’26) 13 A. I. R. 1926 Lah. 41 ; 89 I. C. 1022 : 6 
Lah. 493 : 26 P. L. R. 848, Khem Chand v. 
Narain Das. 

8. (’26) 13 A. I. R. 1926 Pat. 438 : 98 I. C. 364 : 
5 Pat. 476 : 8 P. L. T. 278, Chairman, District 
Board, MoDghyr y. Sheodutt Singh. 
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of creditors to seize the interest of the sons also for 
a the satisfaction of their debts. Reliance was placed 
in this connexion upon S. 60, Civil P. C. This we 
venture to say is a wrong way of approach. As was 
pointed out by the Judicial Committee in 52 I. A. 
22, 2 the question must be decided on the wording 
of the particular Insolvency Act and on that Aot 
alone. Cases under S. 60, Civil P. C., or provisions 
of other Acts depend on different considerations and 
these decisions are likely to mislead a Court which 
has to construe a particular Insolvency Aot. 

It is gratifying to note that a Division Bench of 
the Patna High Court has in a recent case taken a 
different view and held that the father’s power over 
son’s property does not vest in the receiver under 
S. 28 (2), Provincial Insolvency Aot : 15 Pat. 363.® 
It is not necessary for us to decide this matter 
finally in this case ; for even if we assume that the 
b father’s power does vest in the receiver under the 
Provincial Insolvency Act, that would be of little 
assistance to the respondent in the present case. In 
the case before us we have to deal with a joint 
family governed by the Dayabhaga law, where the 
rights of the father do not come into the picture at 
all. There can be no joint family under the Bengal 
law consisting of the father and the sons, and there 
is no question of the father having any power over 
the eon’s interest, which he can avail of for satis- 
faction of his just debts. 

The question for our consideration is whether on 
the insolvency of the managing member of a joint 
l5ayabhaga family who is not and oannot be the 
father, his power to sell or mortgage the interest of 
other coparceners for satisfaction of joint debts, 
vests in the receiver under S. 28 (2), Provincial In- 
solvency Act. It is not disputed that as regards 
C powers of alienation over the family property for 
'purposes of family necessity or benefit, the manager 
or karta under the Dayabhaga law has the same 
position as a manager under the Mitakshara law : 
(Mayne p. 469, Edn. 10). If there are debts bind- 
ing on the family, a manager would have the right 
to alienate family property for payment of these 
debts so as to bind the interest of all the undivided 
members of the family whether they are adults or 
minors. There is considerable difference however 
between the position of a father under the Mitak- 
shara law and that of a manager either in a Daya- 
bhagaor Mitakshara joint family. The'capacity of a 
father to avail himself of his son’s interest for satis- 
fying his just debts, is founded on the religious and 
moral obligation, which Hindu Smriti writers im- 
fpose upon the son to rescue his father from the penal- 
d ties arising from non payment of debts. According to 
the strict tenets of the Hindu law, the son is bound 
to discharge the untainted debts of his father whe- 
ther he received any asset from him or not. A manager 
on the other hand stands on a different footing 
altogether. His own debts are not binding on his 
[coparceners, and ho oannot make the joint estate 
liable for any personal obligation incurred by him. 
As nil agent or mouthpiece of the family ho has 
an implied authority to sell or alienate family 
property for discharging family debts. These debts 
must be deemed to have been incurred by or on be- 
half of the other coparceners also. Even if S. *2 (d), 
Provincial Insolvency Act, be held to include cases 
where the power of disposal is exercisable within 
certain limits or conditions, it must bo a power that 
can bo exercised for the benefit of the person who 

9. (’30) 23 A. I. R. 1930 Pat. 115 : 101 I. C. 167 : 
15 Pat. 303 : 17 P. L. T. 39, Nilkanthn Narayan 
v. Debend ni Nath, 
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holds it. This is also the language of S. 2 (e) and 
S. 52 (2) (b). Presidency Towns Insolvency Act, as ® 
well as of S. 60, Civil P. C. The expression “for his 
own benefit’’ has been taken into the Indian Insol-r 
vency law from the corresponding English Bank-| 
ruptcy Statutes, and it has been definitely held in 
England that a power that can only be exeroised for 
the joint benefit of the bankrupt and another is not 
a power that oan be exeroised for his own benefit 
(1929) 1 Ch. 4351® and (1927) 1 Ch. 283.U 

The power of a manager over the joint estate oan 
never be exercised for his own benefit alone. It is 
exeroisable for the benefit of the family as a whole, 
and it cannot be said that it is a “thing of value’* 
so far as he himself i3 concerned. As we have said 
just now, the family debts, even if contracted by a 
manager, must be deemed to be debts incurred by 
all the members of the family, who occupy the po3i- 
tion of debtors under law, and whose interests in / 
the joint estate are liable to be sold for satisfaction 
of the same. The creditor has his remedy in law 
against every one of them but there is no warrant 
or justification for allowing the receiver in insol- 
vency to seize and sell the share of those coparce- 
ners who have not been adjudicated insolvents, 
simply because the managing member has been so 
adjudged. As was pointed out by the Judioial Com- 
mittee in 52 I. A. 22 2 in construing a particular 
Insolvency Act, we must confine ourselves to its 
express provisions and should not be guided by con- 
siderations of what the oreditor oould do under the 
provisions of other laws. There are undoubtedly a 
number of oases decided by other High Courts, 
where the view has been taken that even the mana- 
ger’s power of alienating the family property for 
family debts vests in the receiver on the manager g 
being adjudged a bankrupt. One of the earliest pro- 
nouncements on this point is that of the Madras 
High Court in 19 Mad. 74 * 2 where the Offioial Assig- 
nee conveyed a house forming part of the family 
property of the insolvent to the plaintiff who sued 
for possession. The younger brother of the insolvent 
contested the suit. It was held, that the Offioial 
Assignee could convey the shares of those persons 
upon whom the debts of the insolvent were binding 
and relianoo was placed among others upon the 
decisions of the Bombay High Court in 11 Bom. 371 s 
and 7 Bom. 438. 1 * These were oases relating to the 
authority of the father under the Mitakshara law, 
but Subrahmanya Ayyar J. who delivered the judg- 
ment was of opinion that the same principle was 
applicable to the case of a manager. The decision in 
19 Mad. 7413 was followed by the same High Court 
in 26 Mad. 214. 16 All these cases were deoided under h 
the Insolvency Aot (11 and 12 Yict., Ch. 21) and 
their Lordships of the Judicial Committee in 52 
I. A. 22 3 expressly distinguished these cases on the 
ground that the Indian decisions under that Aot, 
could not bo regarded as good law under the provi- 
sions of the Presidency Towns Insolvency Act. 

10. (1929) 1 Ch. 485: 98 L.J.Ch. 142 : (1929) B. 

C. R. 15: 140 L.T. 553, In re Taylor’s Settlement 

Trusts. 

1 1. (1927) 1 Ch. 283: 96 L.J.Ch. 104 : (1927) B. & 

O.R. 30:136 L.T. 528: 71 S.J. IS, In re Mathieson. 

12. (’96) 19 Mad. 74, R&ngayya Chetti v. Thanika- 

ohailft Mudali. 

13. (’87) 11 Bom. 37, Jagabhai Lalubhai v. Bhu- 

kandos Jagjivan Das. 

14. (’83) 7 Bom. 438, Fakir Chand Motiehand v. 

Motiohand Hurruok Chand. 

15. (’03) 26 Mad. 214, Nunua Brahmayya Setti. v. 

Yonkitswamy, 
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again came up for consideration of the 
Madras High Court in 52 Mad. 246.10 The case was 
heard first by a Division Bench consisting of Odgers 
and Curgenven JJ. The learned Judges differed in 
their opinion. Odgers J. expressed the view that 
the manager’s power vested in the receiver while 
Curgenven J. was definitely of opinion that it did 
not, as the disposing power whioh the manager has 
was exercised by him in a representative capacity 
and not for his own benefit. There was a reference 
to Devadoss J. under S. 98, Civil P. C. Devadoss J. 
agreed with Odgers J. simply on the ground that he 
was bound by previous authorities, though his own 
views were clearly in agreement with those of Cur- 
genven J. This decision was followed by the Lahore 
High Court in 15 Lah. 9.17 in our opinion the view 
token by Curgenven J. was right and the decisions 
by reason of whioh Devadoss J. felt constrained to 
^ ta “ e a different view were mostly decisions under 
other Acts, which were distinguished on that ground 
by the Judicial Committee in 52 I. A. 22.2 Happily, 
in this Court, we are not trammelled by any previous 
decision, and the view we have taken seems to us to 
be the only reasonable view, having regard to the 
observations of the Judicial Committee in the two 
cases mentioned above. The result* is that in our 
opinion the contention of the learned advocate for 
the appellant should succeed and the appeal must 
be allowed. The order of the District Judge is set 
aside and it is declared that the receiver would have 
by virtue of the adjudication alone, no power of 
alienating the share of the appellant in the joint 
estate. No order as to costs. 


Calcutta 537 


G.N./R.K. 


Appeal allowed. 


[C 16. (’29) 16 A.I.R. 1929 Mad. 166 : 114 I.C. 345 : 

52 Mad. 246 : 55 M. L. J. 721, Official Receiver, 

Anantapur v. Ramchandrappa. 

17 . (’33) 20 A.I.R. 1933 Lah. 901: 149 I.C. 693: 15 

Lah. 9 : 36 P. L. R. 450, Mt. Champa v. Official 

Receiver, Karachi. 
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R. C. Mitter and Khundkar JJ. 

Surendranath SarTcar and others — 

Appellants 

v. 

Sree Sree Iswar Laksmi Durga and 
others established by Karachandra 
® Kundu through their next friend 
shebait Sailendranath Kundu and 
others — Respondents. 

Privy Council Appeal No. 14 of 1941, Decided on 
~29th June 1942, for leave to appeal to His Majesty 
in Council from appellate decree No. 269 of 1937, 

(a) Civil P. C. (1908), Ss. 110 and 109 — 
Appellate judgment of High Court not one of 
affirmance — Leave for appeal to His Majesty 
in Council — Questions to be determined stated. 

Where the appellate judgment of the High Court 
is not a judgment of affirmance two questions must 
be determined before leave for appeal to His 
Majesty an Council can be granted. The first ques- 
tion is whether the value of the subject matter of 
the suit and of the proposed appeal is over rupees 
10,000 and the second is whether the proposed ap- 
.peal is against a decree or final order of the High 
Court. [P 537ft] 

1942 C /68 & 69 


C. P. C. — 

(*40) Chitaley, S. 109, N. 2 ( 3 ). 1 

(’41) Mulla, Page 392 Note “Construction of the 
section . 

. < b) Civil P; C. (1908), S. 109 - Appellate 
judgment of High Court determining all rights 

i!iif OI V rOVer ,!, y t- and directin S ^at plaintiff ap- 
pellant would be entitled to recover possession 

of certain suit properties on payment of sum of 

™°£ ey to defendant — Amount of that sum left 
to be determined by Court of first instance ac- 
cording to directions in High Court’s judgment 
and decree - High Court’s order held wa^re- 
limmary decree and decree within S. 109 — 
Urder held also was final order within S. 109. 

The High Court by its appellate judgment which 

was not a judgment in affirmance conclusively de- 
termined, as far as it was concerned all the rights - 
in controversy and ordered that the plaintiff, appel- f 
lant would be entitled to recover possession of cer- 

loonn^n 3 m su / fc T alued afc more than ™pees 
10 000 upon payment of a sum of money to the 

defendant the amount of which was left to be deter- 

mmed by the Court of first instance according to 

and decree 0 ” 3 ^ “ th<J High Court ’ s ^nent 

Held that the order of the High Court was a ore- 

oT ,?™? 8 and a deoree within the meaning of 
S. 109 : ( 22) 9 A.I.R. 1922 P.C. 237, Set. on ° 

c. p. c. _ [P 538;,] 

(’40) Chitaley, S. 109, N. 3, Pt. 1. 

(’41) Mulla, Page 387, Pt. (x). 

(c) Civil P. C. (1908), S. 109 — Words “final 
order’’ in S. 109-Meaning oi-Order de.ermTn- 
ing rights of parties to suit — Certain subor- 9 
dinate matters of detail not disposed of— Order 

s. S - 109 ~ ° rder heId final 

It cannot be said that an order cannot be regar- 
ded as final” if it does not completely dispose of 
the suit. It would not be considered as “finar 1 if 
the rights of the parties were left still to be deter- 
mined. If the rights of the parties to the suit had 
been determined and the suit was not finally’ dis- 
posed of in the sense of its being finally terminated 
in the Courts of India, because certain subordinate 
matters of detail have not been disposed of, the 
order would still be regarded as final within sec- 
tion 109. (Order held final within S. 109) : (’20) 7 
A-I.R. 1920 P.C. 86 and (’33) 20 A.I.R. 1933 P.C. 

58, Expl., and Disting. rp 539 ^ 

C. P. C. — ' J h 

(’40) Chitaley, S. 109, N. 4. Pt. 4 . 

(’41) Mulla, Page 388, Pt. (1) 

Eiralal Chuckerbutty and Syamadas Bhatta - 
charya — for Appellants. 

Atul Chandra Gupta and Satyendra Nath Ghose 

— for Respondents. 

ORDER — Defendants 1 to 3 are the petitioners 
before us. They filed this application for leave to 
appeal to His Majesty in Council under the provi- 
sions of S. 109, Civil P. C. The judgment of this 
Court is not a judgment of affirmance. Besides the 
proposed appeal to His Majesty in Council involves 
substantial questions of law. As it is a judgment of 
reversal, two questions will have to be determined 
before we can grant leave. The first question is 
whether the value of the subject-matter of the suit 
and of the proposed appeal is over Rs. 10,000 ; and 
the second is whether the proposed appeal is against 
a decree or final order of this Court. On the first 
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»• question a report was asked for from the lower 
• Court and that report is that the subject-matter of 
"the suit and of the proposed appeal, which are 
three leasehold properties is valued at Rs. 35,000. 
The plaintiff opposite party does not challenge the 
report of the learned Subordinate Judge. The first 
condition, therefore, is satisfied. The only other 
point for consideration is whether the proposed 
appeal is against a decree or final order passed by 
this Court. On that point, the parties, viz., the peti- 
tioners to England and the plaintiff opposite party 
are at iesue. The contention of the petitioners is in 
the first instance that the challenge order amounts 
to a decree and, secondly that in any event it is a 
final order. Both these positions are controverted 
by Mr. Gupta who is appearing for the plaintiff 
opposite party. 

For the purpose of deciding this question, it is 
b necessary to state in brief the nature of the suit, 
the contentions of the respective parties therein and 
the decision arrived at by this Court by Mukherjea 
and Biswas JJ. The plaintiff instituted the suit as 
the next friend of a number of deities Sree Sree 
Iswar Lakshmi Durga and others. The suit was for 
the recovery of the temple in which those deities 
were located, for moveable properties belonging to 
the said deities described in schedule kha and 
immovable properties which the plaintiff described 
in schedule ‘ka’ of the plaint. His case was that he 
was the sole shebait of the said deities at the time 
of his suit, inasmuch as the other shebaits had for- 
feited their rights, that some of the former shebaits 
had unlawfully alienated the temple and the im- 
movable properties belonging to the deities by gran- 
ting four leases to the defendants. On a declaration 
c that those leases were not binding on the deities he 
prayed for the recovery of the properties covered by 
those leases, also of the temples and tho moveable 
properties. The defence of the defendants was, first, 
that the plaintiff was not the shebait of the deities; 
secondly, that he was estopped from challenging 
any one of the aforesaid four leases and that in any 
event the four leases were valid leases and binding 
on the deities. It is not necessary to state the other 
defences which were raised in the suit. No question 
turns upon the first lease now, because the final 
decision of this Court was that that lease which 
was for a term of years had spent itself before the 
suit. 

All the three Courts, viz., the Court of the Subor- 
dinate Judge who heard the original suit, the Court 
of tho Additional District Judge of the 24 l’argnnas 
who heard the first appeal and this Court which 
d heard the second appeal came to tho conclusion 
that the plaintiff was the solo shebait of the deities 
and that the fourth lease was inoperative. Tho 
learned Subordinate Judge and the learned District 
Judge, however, held that the second and the third 
leases were binding on the deities. On that finding 
both the Court of first instance and the first appel- 
late Court dismissed the plaintiff’s claim to posses- 
sion of the immovable properties covered by the 
second and the third leases. The second appeal was 
first heard by a Division Bench consisting of 
8. K. Gliosc and Mukherjea JJ., who kept the 
appeal on their file but requested the lower appel- 
late Court to determine certain questions of fact and 
to send tho findings on those questions to this 
Court. The findings on those points which had 
been remitted to the lower Court were received and 
another Division Bench of this Court, viz., M ukherjea 
and Biswas JJ. (S. K. Ghose J. having then 
retired), heard the caso and pronounced their judg- 
ment on 1 9 1 h March 19*11, which is reported in 45 


G. W. N. 665.1 The learned Judges oame to the 
conclusion that the seoond and the third leases 9 * 
were inoperative. A further point whioh was raised 
by the defendants in the lower Court but not deoided 
by it was then considered. It was to this effect^ 
namely, whether the plaintiff could recover posses- 
sion of properties included in the second and third 
without indemnifying the defendants for the sums 
of money which they had spent in repairing the 
temple, in carrying on the deb sbeba or in recover- 
ing the immovable properties of schedule 'ka* from 
persons who were possessing them as trespassers at 
a time when the defendants obtained their leases 
from some of the shebaits and which leases were 
ultimately declared void by this Court. As we have 
stated above, this Court found that the plaintiff was 
the sole shebait, that no estoppel operated against 
him ; that the first lease whioh was for a term had 
spent its force ; and that the second, third and 7 
fourth leases were void and not binding on the 
deities. 

With regard to the moveables described in sche- 
dule ‘kha’ and the temple, an unconditional decree 
was passed in favour of the plaintiff. With regard to 
the rest of the immovable properties, this Court came 
to the conclusion that the plaintiff was also entitled 
to get possession of the same after evicting the defen- 
dants therefrom. But at the same time this Court 
came to the conclusion that the defendants were 
entitled to be indemnified for the monies which 
they had spent in recovering the properties from 
the possession of the trespassers. For the purposes 
of finding out what would be the amount to whioh 
the defendants would be entitled to, they gave 
certain directions in their judgment and decree. 
Those directions were to this effect, viz., that the 
Court of first instance would take accounts on cer- 
tain heads indicated in the judgment and decree. 
The order which was made by this Court with regard 
to the immovable properties of schedule *k»‘ save and 
except the temple and its site in respeot of which an 
unconditional decree was made in favour of the 
plaintiff was that if the plaintiff paid the sum that 
might be found so due to the defendant, he would 
get possession of those immovable properties. The 
order was in effeot that if the plaintiff failed to pay 
according to the directions contained in the judg- 
ment of this Court, his claim to those immovable 
properties was to be dismissed. The defendants in 
tbeir proposed appeal to the Privy Council ohallenge 
principally the findings of this Court relating to 
tho validity of the aforesaid three leases. In these 
circumstances, the question is whether the order 
which has been passed by this Court against which 
the appeal is proposed to be taken to His Majesty 
in Council is a decrco or at least a final order. In 
our judgment, it is a decree and a preliminary 
decree. The judgment of this Court has conclusively 
determined, as far ns this Court is concerned all 
tho rights in controversy. Only the amount, the 
payment of which has been made conditional for the 
recovery of the properties included in schedule 'ka' 
save and except the temple and its site, has been 
left to be determined by the Court of first instance* 
In the view which wo are taking, we are not only 
supported by the definition of a ‘decree' as contained 
in the Civil Procedure Code but also by the decision 
of the Judicial Committee in 49 I. A. i08. 2 The list 

1. (’41) 45 C.W.N. 665, Iswar Lakshmi Durga Har 
Tatneswar v. Surendra Nath. 

2. (’2*2) 9 A.I.R. 1922 P.C. 237 : 67 I.C. 124 : 40 
Cal 560 : 49 I. A. 108 (P.C,), Sanyasi Cbaran ▼» 
Krishuadhan Bauerjee. 
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a n ? re ^ ina / y < ? ecreea mentioned in Order 20 of the 
decrees 6xhaust the whole list of preliminary 

In this view of the matter, it is not necessary for 
us to consider whether the order against which the 
appeal is proposed would have been a final order or 
not within the meaning of S. 109, Civil P. C. If 
that was necessary, we would have been inclined to 
hold that it was a final order. The two oases cited 
by Mr. Gupta, namely, 47 I. A. 124 s and 60 I.A. 76* 
are distinguishable on facts. In the first case the 
challenged order was an order refusing the stay of 
a suit based on a contract. In the second case the 
only point that was decided by the High Court 
related to an order of remand passed by the final 
Court in India after reversing the trial Judge on a 
preliminary point. There were thus in those two 
cases decisions only on issues which were issues in 
b bar. No decision was arrived at by the High Court 
which related to the rights of the parties and there 
was no adjudication on their rights. In the last 
mentioned case, namely, in the case reported in 
60 I.A. 76* the Right Hon’ble Sir George Lowndes 
noticed two earlier decisions in 18 I. A. 66 and 22 
I. A. 1.8 Those cases were decided under the Code 
of 1882 where no distinction had been made between 
a preliminary decree and a final decree. But in 
referring to those cases, Sir George Lowndes said 
that there would have been no difficulty in the 
High Court itself giving leave if those cases had 
arisen when the Code of 1908 was in force. In 
the first case above mentioned, it was ruled that if 
the cardinal points in the case involving the rights 
of the parties to the suit had been adjudicated 
upon by the final Court of appeal in India, the 
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c matter could be taken on appeal to His Majesty in 
Council. Keeping in view those observations of Sir 
George Lowndes in respeot of these cases and the 
fact that he relied expressly upon 47 I. A. 1243 we 
have to see what meaning should be attributed to 
a later observation made by him at the bottom of 
p. 81 and the top of p. 82 of the report. The obser- 
vations are to the following effect : 

“Lord Cave in delivering the judgment of the 
Board laid down, as the result of an examination 
of certain cases decided in the English Courts, that 
the test of finality is whether the order ‘finally dis- 
poses of the rights of the parties’ and he held that 
the order then under appeal did not finally dispose 
of those rights, but left them ‘to be determined by 
the Courts in the ordinary way.’ It should be noted 
that the appellate Court in India was of opinion 
that the order it had made ‘went to the root of the 
d suit, namely, the jurisdiction of the Court to enter- 
tain it,’ and it was for this reason that the order 
was thought to be final, and the certificate granted. 
But this was not sufficient. The finality must be a 
. finality in relation to the suit. If, after the order, 
the suit is still a live suit in which the rights of 
the parties have still to be determined, no appeal 
lies against it under S. 109 (a) of the Code.” 

In our judgment, these observations do not mean 
•Jfchat an order cannot be regarded as final’ if it does 

3 . (’20) 7 A.I.R. 1920 P.C. 86 : 56 I.C. 302 : 47 Cal. 
918 : 47 I.A. 124 : 14 S.L.R. 191 (P.C.), Ram Chand 
Manjimal v. Goverdbandas Vishindas Ratanchand. 

4 . (’33) 20 A.I.R. 1933 P.C. 58 : 142 I.C. 328 : 11 
Rang. 58 : 60 I.A. 76 (P.C.). Abdul Rahman v. 
D. K. Cassim & Sons. 

5 . (’91) 15 Bom. 155 : 18 I.A. 6 : 5 Sar. 639 (P.C.), 
Rahimbhoy Habibhoy v. Turner. 

6. (’95) 17 All. 112 : 22 I.A. 1 (P.C.), Syed Muzhar 
Husein v. Bodha Bibi. 


not completely dispose of the suit. It would not be 
considered as ‘final’ if the rights of the parties were 
left still to be determined. If the rights of the 
parties to the suit had been determined and the 
suit was not ‘finally’ disposed of in the sense of itsl 
being finally terminated in the Courts of India 
because certain subordinate matters of detail have 
not been disposed of, (points of the nature which 
were not disposed of in 22 I.A. 10 above referred to) 
the order would still be regarded as final. But in 
the view that we have taken that the proposed 
appeal is against a decree of this Court, it is not 
necessary to rest our decision on the ground that 
the order proposed to be appealed against was a 
final order. We, accordingly, allow this application 

for leave and grant the certificate. Let the necessary 
certificate be drawn up. J 

G.N./R.K, Application allowed. 
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Biswas J. 
Abdul Majid Mridha — 


v. 


Defendant — 
Appellant 


Amina Khatun d/o Abbas Mridha 

Plaintiff — Despondent . 

Appeai No. 906 of 1939, Decided on 26th February 

n/ a PP eI,at ®J ecr ee of Dist. Judge, Faridpur, 

D/- 24th January 1939. y 

(a) Civil P. C. (1908), Ss. 2 (2) (b) and 107(2) 

Scope of S. 2 (2) (b) — Order dismissing suit 
or appeal for non-payment of additional court- g 

L ee 9 1 % n wKi°K der J 0f for default” within 

b. 2 (2) (b) but decision under Court-fees Act 
and is appealable as decree. 

Section 2 (2) (b) is. not meant to apply to any and 
every dismissa for default, but only where the 
statute expressly provides for the making of an 
order m that behalf, as in O. 9, Civil P. C. 
Neither under the Code nor under the Court-fees 
Act, is there any provision for an “order of dismis- 
sal for default in payment of court- fee. The Code 
does not in terms contemplate a dismissal at all in 
such a case, but provides, expressly in the case of a 
suit (under O. 7, R. 11), and impliedly in the case 

?n<? l ?r^P? ea ( under the said rule read with section 
10 Mz)) for rejection of the plaint or of the memo- 

randum of appeal as the case may be. If instead 
of taking the form of rejection of the plaint or me- h 
morandum of appeal for default in payment of 
court-fee the order passed is one of dismissal of the 
suit or the appeal, it cannot be regarded as an 
order of dismissal for default’ within the meaning 
of S. 2 (2) (b). The order may well be under the 
provisions of the Court-fees Act (S. 8B (3) or S. 12 
para, (ii), cl. (a) of the Act as amended in Bengal)! 
Consequently an order dismissing a suit or appeai 
for non-payment of additional court-fee is not an 
“order of dismissal for default” within S. 2 (2) (b) 

Civil P. C., but is a decision on question of court- 
fee involving the dismissal of the suit or appeal 
under the Court-fees Aot and is appealable as a 
deoree as being an adjudication which conclusively 
determines the rights of the parties with regard to 
a matter in controversy between them. It is wholly 
immaterial that the appeal is directed not against 
the adjudication itself on the question of court- fee 
but against the consequent order of dismissal: (’ 32 ) 

19 A. I. R. 1932 Cal. 482 and (’36) 23 A. I. R. 1936 
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. Cal. 804, Expl (’18) 5 A.I.R. 1918 P. O. 188, Ref. 
° [P 541 d,e f f] 

C. P* C. — 

(*40) Chitaley, S. 2 (2) N. 16. 

(’41) Mulla, Page 10 N. “Order of dismissal for 
default.” 

(b) Court-fees Act (1870), Scb. 2, Art. 17 (ili) 
and S. 7 (iv)(c) — Agreement between Mabome- 
dan husband and wife at time of marriage 
entitling wife to divorce if husband married 
another woman — Husband marrying other 
woman — Suit by wife for declaration that there 
had been talak of her husband by taiweez — Al- 
legations of cruelty made in plaint with view to 
justify plaintiff’s action in exercising her power 
of tafweez — Suit held was governed by Sch. 2, 
Art. 17 (iii) and not S. 7 (iv) (c). 

The plaintiff a Mahomedan lady made the case 
that she had been married to the defendant in 1922 
and she definitely asserted that an agreement had 
been entered into at the time by which it was pro- 
vided that she would have liberty to divorce herself 
from her husband, if the latter contracted another 
marriage. It was alleged that the husband did 
marry another woman about the year 1926 or 1927. 
In 1935 the defendant was said to have turned out 
the plaintiff from his house. The plaintiff thereafter 
claiming to act in exercise of her authority under 
tjje ante-nuptial agreement, purported to repudiate 
herself, and her case was that the marriage conse- 
quently stood dissolved under the doctrine of taf- 
weez which is an essential part of the Mahomedan 
law of divorce. The plaintiff accordingly prayed 
for a declaration that there had been such a talak 
by her of her husband by tafweez. The allegations 
c of cruelly in the plaint wero made with a view’ to 
justify the plaintiff’s action in exercising her power 
of tafweez. The prayer clause was expressly limited 
to asking for a declaratory decree only : 

Held that the suit was governed by Sch. 2, 
Art. 17 (iii) and not S. 7 (iv) (c). [P 5426] 

(c) Court-fees Act (1870), Ss. 14 and 15 — 
Apart from Ss. 14 and 15 Court can in proper 
cases direct refund of court-fee — Court- fee paid 
under order subsequently held to be wrong — • 
Court can direct refund. 

There is no express provision in the Court fees 
Act which entitles a party to a refund of court-fee 
as a matter of courso, in a caso which does not come 
eitbor under S. 14 or S. 15. But apart from these 
provisions, the Court in proper cases can make such 
d an order for rofund such as where it is found that 
the court- fee had been paid undor an ordor subse- 
quently hold to bo wrong. [P 5 4 2d] 

Surcndra Nath Das Gupta — for Appellant. 

Nirmal Chandra Chakravarty — for Respondent. 

JUDGMENT — In this caso the learned District 
Judge of Farid pur has dismissed an appeal for non- 
prosecution on the ground that the appellant failed 
to pay the additional court feo on his memorandum 
of appeal which has been demanded of him. The 
appeal arose out of a suit by a Mahomedan wife 
against her husband in which she asked for a 
divorce. At the hearing the defendant, though pre- 
viously served with summons, failed to appear. One 
witness was thereupon examined on behalf of the 
plaintiff, and on this evidence, the learned Munsif 
holding the claim proved made an ex parte decree 
on 25th November 1937 declaring the marriage dis- 
solved. There was an application under O. 9, 11. 18, 
Civil P. C., for setting aside the decree, which ult.- 
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mately failed. The defendant had also taken an ap- 
peal to the District Judge, and it is against the 
dismissal of this appeal on the ground stated that 
the present appeal is directed. 

It appears that the plaintiff had paid a sum of 
Rs. 15 as court-fee on her plaint, evidently treating 
the suit as one for a declaration pure and simple. 
The defendant paid a similar court-fee ou his me- 
morandum of appeal in the lower appellate Court. 
Having regard to the averments in the plaint, the 
learned District Judge, however, took the view that 
the suit came within the category of a suit for a 
declaration where consequential relief was prayed: 
in other words, that it came under S. 7, para, (iv), 
cl. (c), Court-fees Act, so that an ad valorem court- 
fee was payable both on the plaint and on the me- 
morandum of appeal. He calculated the amount due 
on the sum of Rs. 1100 at which the plaintiff had 
valued her suit for the purposes of jurisdiction. On / 
16th December 1938 the learned Judge accordingly 
made order on either party to pay the defioit court- 
fee on this basis. The plaintiff- respondent duly paid 
the amount, but the defendant-appellant failed to 
do so within the time allowed, and thereupon, on 
24th January 1939 the Court made the order dis- 
missing the appeal with costs for non- prosecution. 

A deoree was afterwards drawn up in these terms, 
and the present appeal has been preferred against 
this decision as an appeal from appellate deoree. On 
behalf of the respondent, Mr. Chakravarty has 
raised a preliminary objection to the competency of 
the appeal. His contention is that the dismissal of 
the appeal by the learned District Judge amounted 
to a rejection of the memorandum of appeal, and 
as such, did not como within the definition of a 
decree under S. 2, sub-s. (2), Civil P C., and that g 
in any case, the dismissal was one for default, and 
this expressly exoluded from the definition under 
ol. (b) of the said sub section. 

In support of his argument, Mr. Chakravarty 
relies on two oases, 59 Cal. 383 1 nnd 40 C. W. N. 
1149. 2 Theso cases lend some support to his view, 
but in my opinion, they do not carry him all the 
way, and it is also doubtful how far they may be 
regarded as decisions on the particular point in con- 
troversy. In the first of these cases, the Court below 
had made an order rojecting a memorandum of ap- 
peal for non-payment of defioit court- fee. Thereafter 
on the appellant’s application, the time for pay- 
ment was extended and on the court-fee being paid 
within the extended time, the Court ordered the 
appeal to bo registered. The respondent appeared 
nnd objected that the last order was without juris- . 
diction, but the objection was overruled. Against 
this decision the respondent moved this Court, and 
it was argued on his behalf that by virtue of O. 7, 
R. II, read with S. 107, sub-s. (2), Civil P. C., the 
order rejecting the memorandum of appeal was a 
decree, and that as it had not been set aside by ap- 
peal or review, it had become final. The learned 
Judges negatived this contention, and it is on the 
observations which Suhrawardy J. made in this 
connexion that Mr. Chakravarty relics : 

“Section 107 (2) invests an appellate Court with 
tho same powers as are conferred on a Court of ori- 
ginal jurisdiction. It does not purport to give the 
order passed by an appellate Court tho same effect as 

1. (’82) 19 A. I. R. 1932 Cal. 482 : 188 I. C. 648 : 
59 Cal. 388, Jnanadasundari Shaba v. Madhab 
Chandra. 

2. (’36) 23 A. I. R. 1936 Cal 804 : 168 I. C. 203 : 
I.Tj.R. (1937) 1 Cal. 103 : 40 C.W.N. 1149, Charu- 
eila Dasi v. Abhilas Bauri. 
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to ® n order pa 8 s e d by an original Court of a like nature. 

Section 2 expressly says that ‘decree* shall be 
deemed to include the rejection of a plaint. If it was 
the intention of the Legislature to include within 
the definition of ‘decree’ an order rejecting a memo- 
randum of appeal, it would have expressly said so.” 

It will be seen, however, that the actual decision 
in the case proceeded on a different ground. In the 
second case, these observations were quoted with 
approval, but that was an appeal against the deci- 
sion of a Special Judge under S. 109A (now S. 115C), 
Ben. Ten. Act, and on the question of the compe- 
tency of the appeal, it was sufficient to hold as in 
fact it was held that under this section an appeal 
would lie out of a proceeding under S. 105 only 
when there had been an investigation and determi- 
nation of a question under S. 105A. Nasim Ali J. 
who delivered the judgment of the Court, did no 
b doubt also express the view that the order of the 
Special Judge, dismissing the appeal before him on 
the ground of the appellant’s failure to pay the ad- 
ditional court- fee which had been demanded from 
him, was in substance an order of rejection of the 
memorandum of appeal, and as such, not a decree 
and hence not appealable. 

I am still however far from satisfied that, even 
giving full effect to these decisions, they may be re- 
garded as completely answering the question as to 
the appealability of such an order as was made in 
the present case. In my opinion, all that was really 
held was that though, by virtue of S. 107 (2) of the 
Code, the Court might reject a memorandum of 
appeal on a ground analogous to that on which a 
palint could be rejected under O. 7, R. 11, the re- 
jection of a memorandum of appeal could neverthe- 
c less not be held to come within the words “rejection 
of a plaint” occurring in S. 2, sub-s. (2). But as I 
apprehend the matter, to say that is not to say that 
such an order of rejection might not come within 
the definition of a decree at all. It will doubtless be 
excluded from the definition, if. as is Mr. Chakra- 
varty’s further contention, the order can be said to 
be an “order of dismissal for default’’ within the 
meaning of cl. (b) of the said sub section: otherwise, 
looking to the substance of the order, I do not see 
why it cannot be held to be a decree as being an 
adjudication which conclusively determines the 
rights of the parties with regard to a matter in 
controversy between them. 

I do not tbink that where a suit or an appeal is 
dismissed for non-payment of court- fee, the dismis- 
sal can be treated as an “order of dismissal for de- 
fault” under cl (b). and it is worthy of note that 
d such a view bad not been put forward in any of the 
cases cited by Mr. Chakravarty. For one thing, it is 
to be observed that cl. (b) does not speak generally 
of a dismissal for default, but uses the words “any 
order of dismissal for default”, suggesting to my 
mind that it is not meant to apply to any and every 
dismissal for default, but only where the statute 
expressly provides for the making of an “order” in 
that behalf, as in O 9, Civil P. C. Neither under 
the Code nor under the Court- fees Act is there any 
'provision of such an “order of dismissal” for default 
in payment of court-fee. Secondly, it will be seen 
that the Code does not in terms contemplate a dis- 
missal at all in such a case, but provides, expressly 
in the case of a suit (under O. 7, R. 11), and im- 
pliedly in the case of an appeal (under the said rule 
read with sub-s. (2) of S. 107), for rejection of the 
iPlaint or of the memorandum of appeal, as the case 
may be. Whether such rejection may be a decree in 
one case, but not in the other it seems to me all the 
same that if instead of taking the form of rejection 
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of the plaint or the memorandum of appeal, the 
order passed is one of dismissal of the suit or the 
appeal, it cannot be regarded as an ‘order of dis- 
missal for default’ within the meaning of S. 2, sub- 
s. (2), cl. (b). The order may well be under the 
provisions of the Court-fees Act (S. 8B, sub-s. (3) or 
S. 12, para, (ii), cl. (a) of the Act as amended in 
Bengal). These provisions distinctly contemplate a 
decision by the Court as to the sufficiency of the 
court- fee paid, and enjoin dismissal for non-compli- 
ance with the order which the Court may make as 
the result of such decision for payment of additional 
court-fee. It may be as the Judicial Committee ob- 
served in 46 I. A. 243 at p. 32, that the Court fees 
Aot was passed not to arm a litigant with a weapon 
of technicality against his opponent but to secure 
revenue for the benefit of the State, but that does 
not mean that a question of court fee may not be 
inter partes, so as to constitute a deoision thereon i 
an adjudication which conclusively determines the 
rights of the parties on a matter in controversy in 
the suit or appeal. I see no reason, therefore, why 
such a decision involving the dismissal of a suit or 
an appeal under the Court- fees Act should not be 
heid to be appealable as a decree. In my opinion, it 
should be wholly immaterial that the appeal is 
direoted, not against the adjudication itself, but 
against the consequent order of dismissal. 

In the present case, it will be observed that 
rightly or wrongly, the dismissal of the appeal fol- 
lowed upon an adjudication not as to the insuffici- 
ency of the court- fee paid, but on a question of the 
classification of the suit for the purposes of S. 7 
Court- fees Aot, which, as now clearly stated in the 
explanation added to S. 12 by the Bengal amend- 
ments, is quite distinct from a question relating to a 
valuation only. Such an adjudication should all the 9 
more, therefore, attract the definition of a decree. 
Upon a careful consideration of the matter, I must 
consequently overrule the preliminary objection, 
and hold the appeal to be competent. Incidentally I 
may point out that though in the memorandum of 
appeal in this Court the only order referred to is 
that of 24th January 1939 whereby the learned 
District Judge dismissed the appeal before him for 
non-prosecution, the previous order of 16th Decem- 
ber 1938 which contained the decision on the 
question of court-fee, is included in the order sheet 
a certified copy of which was filed with the memo- 
randum of appeal. To avoid any technical objection, 
the present appeal may well be regarded as one 
against the earlier order as well as that passed on 
24th January 1939. 

Turning to the merits of the appeal, I think the & 
learned Judge was wrong in treating the suit as a 
suit for a declaratory decree and consequential re- 
lief, and demanding court- fee on that basis. He 
took the view that the plaintiff had not only asked 
for a declaration that her marriage had already 
been dissolved, but further asked for a dissolution 
of the marriage by the Court on the ground of 
cruelty. I have read the plaint myself, and that is 
not how I should look at it. The plaintiff made the 
case that she had been married to the defendant on 
16th January 1922 and she definitely asserted that 
an agreement had been entered into at the time by 
which it was provided that she would have liberty 
to divorce herself from her husband, if the latter 
contracted another marriage. It was alleged that 
the husband did marry another woman 10 or 11 

3. (’18) 5 A.I.R. 1918 P. C. 188 : 50 I. C. 280 : 43 
Bom. 507 : 46 I. A. 24(P.C.), Rachappa Subrao v. 
Shidappa Venkatrao. 
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years before suit, that is, about the year 1926 or 
1927. In Falgoon, 1341 B. S. (corresponding to 
February-March 1935) the defendant is said to have 
turned out the plaintiff from his house. The plain- 
tiff thereafter claiming to act in exercise of her 
authority under the ante nuptial agreement, pur- 
ported to repudiate herself, and her case was that 
the marriage consequently stood dissolved under the 
doctrine of tafweez, whioh, as is well known, is an 
essential part of the Mahomedan Law of Divorce. 
The plaintiff accordingly prayed for a declaration 
that there had been such a talak by her of her hus- 
band by tafweez. The learned Judge seemed to think 
that there was an alternative prayer for dissolution 
of marriage on the ground of cruelty. There were 
certainly allegations of cruelty in the plaint, but as 
I read it, these allegations were made with a view 
to justify the plaintiff’s action in exercising her 
b power of tafweez. The prayer clause was expressly 
limited to asking for a declaratory decree only. In 
my opinion, therefore, the suit was governed by 
Art. 17, cl. (iii) of Sch. 2, Court-fees Act, and only 
a fixed fee was payable. Assuming that the suit was 
also for a dissolution of marriage in the alternative, 
I think such a relief would come under clause (vi)of 
Art. 17, and not under S. 7, para, (iv), cl. (c) and 
an additional fee on this basis would be payable 
under S. 17, Court-fees Act, in respect of this relief. 
The result is that in my opinion the order of the 
learned Judge calling for additional court-fees under 
S. 7, para, (iv), cl. (c) must be set aside, and he 
should be directed to restore and re-hear the appeal. 

At such re hearing, the learned Judge will con- 
sider whether the evidence given on behalf of the 
plaintiff really establishes the case with which she 
2 came to Court. The plaintiff herself was not exa- 
mined, but the only witness who came into the box 
on her behalf was her father, who did not however 
say a word about the alleged agreement for talak by 
tafweez, but merely spoke about some alleged acts 
of cruelty. Even if the plaintiff is supposed to have 
made a case of cruelty in her plaint, it will be for 
the Court to consider how far the evidence is suffi- 
cient to prove such cruelty as would justify a disso- 
lution of a Mahomedan marriage, and in this 
connexion, it may have also to consider whether 
Act 8 of 1930 can apply to the case, seeing that the 
suit was instituted before the Act came into force. 
The appeal is accordingly allowed with costs, and 
the case remitted to the lower appellate Court to be 
dealt with as directed above. I assess the hearing fee 
at two gold mohurs. 

In view of the judgment just delivered, Mr. Cha- 
d kravarti on behalf of the plaintiff-respondent asks 
for an order for refund of the additional court- fees 
which his client had to pay under the order of the 
learned District Judge. Thore is no express provi- 
sion in the Court- fees Act whioh entitles a party to 
a refund, as a matter of course, in a case which 
does not como cither under 8. 14 orS. 15. But apart 
from these provisions, the Court has in proper cases 
made such an ordor for refund where it has found 
that the court- feo had been paid under an order 
subsequently hold to bo wrong. 1 accordingly, allow 
the plaintiff’s prayer and direct that tho plaintiff 
be granted a certificate authorizing lior to receive 
back from the Collector tho additional court-fees 
which was realized from her in the lower appellate 
Court under tho order of tho learned District Judge 
of 1 6th December 1938. 

G.N./li.K. Appeal allowed. 
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Keshrimull and others — Plaintiffs 

v. 

Meghraj Basdeo — Defendant . 

Suit No. 1676 of 1940, Deoided on 13th January 
1942. 

Limitation Act (1908), Art. 178 as amended 
by Arbitration Act of 1940 — Effect of amend- 
ment — Art. 178 applies to applications under 
Arbitration Act for obtaining filing of award 
and not to filing of award itself — No applica- 
tion to obtain filing of award — Award actually 
filed more than 90 days after it was made 
though sent to Court for that purpose long 
before actual act of filing — Art. 178 held inap- / 
plicable. 

The amendment of Art. 178 has made no differ- 
ence in its effect. The limitation provided by Art. 

178 and all other articles in the third division, is 
in respect of applications for the aots to be done in 
respect of which the articles provide and is not a 
period of limitation in respect of the aot itself. The 
limitation period under Art. 178 applies to applica- 
tions under the Arbitration Aot for obtaining the 
filing of an award and not for the filing of the 
award itself. Article 178 does not prevent the actual 
act of filing the award more than 90 days after 
notice of it having been given : 7 Cal. 333, Re l. on. 

[P 543*,/] 

A suit was filed in August 1940. On 23rd April 
1941 it was referred to arbitration and an award 
was made in the plaintiff’s favour by the arbitrator g 
on 16th July 1941 on whioh date the arbitrator 
notified the parties that he had duly made his 
award. The following day the plaintiff requested 
the arbitrator to file the award in Court, and be 
sent it for this purpose to the Court together with 
Rs. 3 in cash for the filing oharges. On 19th July 
by a document the parties were informed by the 
Court that the award would be filed upon payment 
of the requisite stamps. On 21st November 1941 
stamps of the value of Rs. 3 were affixed and the 
award was filed : 

Held that the award was in faot filed more than 
90 days after it was made although it had been 
sent to the Court for that purpose long before the 
aotual not of filing took place and filing was accom- 
plished without any application being made to the 
Court for this to be douo. Article 178 therefore did ft 
not apply and the award must bo treated as validly 
filed. [P 543(/, h] 

Limitation Act — 

(’42) Cbitalev, Art. 178 Notes 2, 4. 

(’38) Rustomji, Page 1620 Pt.l; Page 1621 Pt. 2. 

D. C. Sethia — for Plaintiffs. 

B. M. Atjarwal — for Defendant. 

ORDER. — The matters in dispute in this suit 
were by agreement referred to arbitration. The 
present application by tho defendants is that the 
award of the arbitrator whioh was filed in this 
Court shall be taken off the file ou the ground that 
filing took place after the period of limitation pro- 
vided in the Arbitration Act of 1940. The following 
facts require reference. The suit was filed in August 
1940, the claim by tho plaintiffs being for a sum of 
about Rs. 2800. On 23rd April 1941 it was referred 
to tho arbitration, of one Johormull Nopani, who 
made his award in favour of the plaintiffs for the 
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’■& so™ of r 3' 2173 and oostg on 16th July 1941, on 
‘ which date he notified the parties that he had duly 
made his award. The following day the plaintiffs 
requested the arbitrator to file the award in Court, 
and he sent it for this purpose to the Court, toge^ 
ther with Rs. 3 in cash for the filing charges. On 
19th July by a document (inadvertently dated 11th 
July) the parties were informed by the Court that 
the award would be filed upon payment of the requi- 
site stamps. On 21st November 1941 stamps of the 
value of Rs. 3 were affixed and the award was filed. 
The contention on behalf of the defendants is that 
the award haying been published and notification 
thereof given by the arbitrator on 16th July 1941 
it should have been filed within 90 days of that 
date which period had expired before 21st Novem- 
ber 1941 when filing actually took place. 

Section 14 (1), Arbitration Aot (1940), provides 
3 that when an arbitrator has made his award he 
shall sign it and notify the parties in writing of his 
making and signing it and of the fees and charges 
payable. Under sub-s. (2) an arbitrator shall, at the 
request of any party to the arbitration agreement 
or if so directed by the Court and upon payment of 
the fees and charges due in respect of the arbitra- 
tion, cause the award together with other documents 
to be filed in Court. Article 178, Limitation Act 
1908, was amended by the Arbitration Act and it 
now provides “under the Arbitration Act (1940) for 
the filing in Court of an award” a limitation period 
of 90 days from the date of the service of the 
notice of making the award. Originally this article 
provided a limitation period of six months from 
the date of the award, and the article was phrased 
thus : 

^ “Under the same Code (Code of Civil Procedure, 
1908) for the filing in Court of an award in a suit 
made in any matter referred to arbitration by order 
of the Court or of an award made in any matter 
referred to arbitration without the intervention of 
a Court.” 

A file has been produced recording the matters 
which transpired in this Court from the date when 
the award was sent by and received from the arbi- 
trator on 19th July 1941. No objection was taken 
to reference being made to it. It would seem that a 
clerk in the office of the Court did not file the 
award because he considered some depositions or 
other documents had not been forwarded but it 
remained in the Court office. It was not until the 
month of November that the necessary stamps were 
purchased with the Rs. 3 sent by the arbitrator and 
the award was duly filed. It is quite clear that the 

& plaintiffs took all steps which the Arbitration Act 
required by requesting the arbitrator to forward the 
award to the Court for it to be filed. The arbitrator 
complied with the request and remitted with his 
award the necessary sum for the fees. On account 
of reasons for which neither party was responsible 
or to blame the actual act of filing was not carried 
cut until four months after the award had been 
received, but the defendants make this application 
on the ground that the award was not formally 
filed until after the expiration of 90 days when the 
parties were informed of it being made by the arbi- 
trator. Reliance has been placed upon the wording 
of Art. 178, Limitation Act as amended by the 
Arbitration Act, and counsel for the applicant con- 
tends that this article prevents the actual act of 


and all other articles in the ithird division, is in 
respect of applications for the acts to be done in 1 
respect of which the artioles provide and is not a 

in respect of the aot itself. 
This matter was considered by this Court in 7 Cal 
3331 in the year 1881 when the Limitation Act of 
1877 was in force in which Art. 176 corresponded 
to Art. 178, Limitation Aot 1908 prior to its amend- 
ment by the Arbitration Act 1940. In 1881 the 
period of limitation was six months. An award in 
an arbitration was published on 29th September 
1880 and was filed in Court on 29th April 1881 
more than six months after the date of publishing 
the award, and the same objection was taken as is 
made in this application. It was held that the limi- 
tation period applied to applications for the award 
to be filed and not for the filing of the award itself. 
Learned counsel on behalf of the applicants sought 
to distinguish the position which arises now since / 
the amendment of Art. 178, Limitation Act, 1908 
inasmuch as the article as previously phrased com- 
menced with the words “under the same Code ” 
namely the Code of Civil Procedure whereas now 
the artiole commences with the words “under the 
Arbitration Act.” I can see no difference in the 
effect of the article now as it was previous to its 
amendment. Applications can and no doubt will be 
made under the Arbitration Act to obtain the filing 
of an award. Section 14 (2) of the Act provides that 
the arbitrator shall at the request of any party or 
if so directed by the Court cause the award to be 
filed. If an arbitrator fails to comply with a request 
made to him by a party then the obvious remedy 
for the party is to apply to the Court to obtain an 
order directing the arbitrator to file the award. 
That would be an application under the Arbitration 
Act instead of an application under the Code of ^ 
Civil Procedure as previously, but the nature of the 
application would be identical. Article 178, Limi- 
tation Act, as it is now worded requires an applica- 
tion of the nature to which I have referred to be 
made within 90 days of the notification of making 
the award and it still appears in the third division 
of the schedule to the Limitation Act, all articles 
in which division apply to applications. 

In my view the period of limitation provided by 
Art. 178 as now worded refers to applications made 
under the Arbitration Act. In the present case, 
there was no application made by either party to 
obtain the filing of the award. The award was in 
fact filed more than 90 days after it was made 
although it had been sent to the Court for that pur- 
pose long before the actual act of filing took place 
and filing was accomplished without any applica- h 
tion being made to the Court for this to be done. 
Having come to the conclusion that the provisions 
of Art. 178 do not apply to the award which was in 
fact filed, it is not necessary for me to discuss or 
consider the further contention by learned counsel 
on behalf of the applicants that the fee payable to 
file the award should have been remitted in stamps 
instead of in cash. Even if I were disposed to accept 
this contention nevertheless the application would 
fail inasmuch as there has been no infringement of 
any period of limitation which prevents the filing 
of this award. I am gratified that I am able to 
arrive at the decision which I have inasmuch as 
the application is entirely devoid of all merits it 
will be dismissed with costs. 


filing the award more than 90 days after notice of 
it having been given. Article 178, Limitation Act, 
rig inoluded in the third division of the artioles 
•■which is headed “applications.” 
i - In my view the limitation provided by Art. 178 


G.N./R.K. Application dismissed . 

1. (’81) 7 Cal. 333 : 9 C. L. R. 209,’Roberts v. 
Harrison. 
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Biswas J. 

Commissioners of Pabna Municipality 
and another — Defendants — 

Appellants 

v. 

Nirode Sundari Dasya Basak w/o 
Kunja Behari Basak and another — 

Plainti ffs — Respondents . 

Appeal No. 1936 of 1939, Decided on 30th June 
1942, from appellate decree of Senior Sub-Judge, 
Pabna, D/- 18th August 1939. 


(a) Provincial Small Cause Courts Act (1887), 
Sch. 2, Art. 35 (ii) — Suit by plaintiff for damages 

b for wrongful cutting of trees standing on his 
land by defendant — Suit falls under Art. 35 (ii). 

A suit by the plaintiff for damages for cutting of 
trees by the defendant standing on plaintiff’s land 
without any legal justification falls under Sch. 2, 
Art. 35(ii)as the wrongful cutting of trees for which 
damages are claimed amounts to an act of mischief 
or criminal trespass as defined in the Penal Code. 

[P 5447»; P 545a] 

(b) Limitation Act (1908), S. 29 (2) (a)— Words 
“expressly excluded” in S. 29 (2) (a)— Meaning 
— Words “and not afterwards” in S. 535 (2), 
Bengal Municipal Act do not amount to express 
exclusion within S. 29 (2) (a), Limitation Act- 
s' 15 (2), Limitation Act applies in computing 
limitation under S. 535 (2), Bengal Municipal 
Act. 

c The words ‘expressly excluded* in S. 29 (2) (a) 
mean what they say. In order that the exclusion 
may be express the particular sections of the Limi- 
tation Act which are intended to be excluded must 
be specifically indicated by the special or local law 
in question. So far as the words ‘and not afterwards* 
in 8. 635 (2), Bengal Municipal Act. are concerned, 
the utmost that can be said is that the exclusion of 
the sections of the Limitation Act specified in S. 29 
(2), Limitation Act, may be easily spelt out there- 
from, but they will not amount to an express exclu- 
sion. Therefore, 8. 15 (2), Limitation Act, applies 
computing the special limitation under 8. 535 


in 


(2), Bengal Municipal Act : (*-10) 27 A. I. IX. *1940 
Cal. 305 and (’29) 16 A.I.R. 1929 Cal. 325, Pxel. on. 

y . . . . U’ 015 c,c,/,<j] 

Limitation Act — 

('42) Chitaley, S 29, N. 4 Pt. 1. 

(’38) Rustomji, Page 525 Pt. 2. 


(c) Bengal Municipal Act (15 of 1932), S. 363 
— Cutting of simul trees as noxious under- 
growth is outrageous exercise of its discretion 
by municipality — Civil Court can curb exercise 
of such discretion. 

If the municipality regarded the cutting down of 
simul trees as the clearance of noxious undergrowth 
or vegetation, it would bo an outrageous exercise of 
discretion on their part and the hands of the civil 
Court would not bo fettered in order to curb the 
exerciso of such discretion. [p 5466] 

Amarcsh Ch. lion — for Appellants. 

Sura jit Ch. Lahiri—ior Respondents. 

JUDGMENT.— This appeal is on behalf of the 
defendants and arises out of a suit for damages. 
Iho defendants are the Commissioners of the Pabna 
Municipality (defendant 1) and its Vice-Chairman 
(defendant 2). The plaintiff laid his claim at Rs. 50, 


and the aot for which he claimed this compensation 
was the cutting down of three simul trees standing 
in the plaintiffs* land. The suit was resisted on a 
variety of grounds. On the merits it was alleged 
that the municipality or any of its officers had 
□othiDg to do with the cutting down of the trees, 
but that this was the work of some enthusiastic) 
volunteers of a body known as the Anti Malaria 
Society who were operating in the area at the time. 

The defendants further claimed statutory protection 
for the act complained of. It appears that sometime 
in the month of August 1937 the municipality had 
actually served a notice on the plaintiffs, calling 
upon them to olear the jungles and other noxious 
undergrowth and vegetation from their lands on the 
ground that they were injurious to health and 
offensive to the neighbourhood. There was no specific 
requisition by this notice for the cutting down of 
the three simul trees. Further objections to the suit f, 
were taken by the defendants based on the provi- 
sions of S. 535, Bengal Municipal Aot (Act 15 of 
1932). It was conceded that a notice of suit had been 
given under this section, but the contention was 
that the notice was not in proper form and that it 
had not been proved. It was further pleaded that 
the suit was out of time, not having been instituted 
within six months next after the accrual of the 
alleged oause of action as required by S. 535 (2). 

The learned Munsif expressly held in favour of the 
defendants on the question of notice and of limita- 
tion. On the merits also, the findings were generally 
in their favour, and in the result he dismissed the 
suit. On the question of quantum of damages, how- 
ever, he recorded a finding to the effect that if the 
plaintiffs were otherwise entitled to succeed, they 
could recover damages to the extent of Rs. 30. On q 
appeal the learned Subordinate Judge reversed the 
decision of the learned Munsif both on the question 
of the notioe of suit and on that of limitation. As 
regards the merits, he stated that the cutting down 
of the trees had been admitted by the defendants, 
and accepting on that basis the further findings of 
the trial Court, whioh were not also challenged 
before him by the defendants, to the effect that there 
was no legal justification for the cutting down of the 
trees and that this had not been done with the con- 
sent of anyone on behalf of the plaintiffs, as well as 
the finding ns to the quantum of damages, he made 
a decree in favour of the plaintiffs for a sum ol 
Rs. 30 with proportionate costs. It is against this 
decision that the defendants have preferred the 
present appeal. 

The learned advocate for the appellants has 
practically argued all the points which his clients *■ 
had unsuccessfully raised in the Court below. He 
further took tho point that tho appeal to the lower 
appellate Court was without jurisdiction, and it is 
just as well that I should dispose of this question at 
once. The contention was that the suit was of a 
Small Cause Court nature and that, therefore, no 
appeal lay against tho decision of the trial Court. 
The learned advocate realised that if he was right, 
ho would be shutting himself out from his own 
appeal to this Court. The suit being valued at Rs. 50, 
there would bo no escape from tho bar of S. 102, 
Civil 1*. C. Mr. Roy’s only auswer to this was a 
petition in the alternative under S. 115, Civil P. C. 

In tho end tho learned advocate thought it wise not 
to press this particular objection, aud it is worth 
while mentioning that the learned advocate on 
behalf of the respondents, Mr. Lahiri, was only too 
willing to make a present of this point to his friendl 
on the other side. 1 might, all the same, state thatl 
in my view the suit would come within ol. (ii) ofj 
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me a nm g of cl. (a) of sub s. (2) of S. 29, Limitation * 
Act. There is a good deal of force in the contention. ' 


Art. 35 of Sch. 2, Provincial Small Cause Courts 
Act, as being a suit for compensation for an act 

whioh would be an offence punishable under Chap 17 
Penal Code. The cutting down of the trees in res! 

pect of which damages were claimed was undoubt- 
edly an act of mischief or criminal trespass as 
defined m the Penal Code, and I see no reason why 
the suit should not accordingly be regarded as fall- 
mg strictly within the terms of cl. (ii) of the said 

Artiole. Theappeal to the learned Subordinate Judge 
would in that view be quite competent, and a second 
appeal would also lie to this Court. 

As regards the other objections raised on behalf 
of the appellants, the only one which seemed to me 
to have some substance was that of limitation, and 
I might deal with it first. The Courts below have 
found that the trees were cut down on 28th Novem- 
ber 1937. This was. therefore, the date of the 
accrual of the cause of action. The suit was actually 
instituted on 6th June of the following year, which 
was more than six months after the said date. Now, 
S. 535 (2) provides that a suit such as this against 
the Commissioners of any municipality or any of its 
officers shall be commenced “within six months 
next after the accrual of the cause of action, and not 
afterwards.” Clearly, therefore, if this was theonly 
provision which governed the question of limitation, 
the suit would be out of time. On behalf of the 
plaintiffs, it was not disputed that S.535(2) applied 
to the case but they claimed to be entitled to deduct 
the period of the notice which they had to give 
under sub s. (1). The period of notice was one 
month, and if one month was excluded the bar of 
limitation would be successfully met. 

In support of their contention, the plaintiffs 
relied on the provisions of S. 15 (2), Limitation Act, 
which specifically Jays down that in computing the 
period of limitation prescribed forany suit of whioh 
notice has been given in accordance with the require- 
ments of any enactment for the time being in force, 
the period of such notice shall be excluded. It is’ 
pointed out that this provision is applicable not 
merely to suits for which limitation is prescribed 
under the various Articles of the Limitation Act, 
but also in the case of suits for which a different 
period of limitation is prescribed by a special or 
local law. Reliance is placed in this connexion on 
sub-s. (2) of S. 29, which, as is well-known, was 
added to the Limitation Act in 1922 in order to 
remove a lacuna in the law to which attention had 
been drawn in various decisions of the Indian High 
Courts. Sub section (2) of S. 29, Limitation Act, 
expressly provides that for the purpose of determin- 
d ing any period of limitation prescribed for any suit 
by any special or local law, the provisions contained 
in S. 4, Ss. 9 to 18 and S. 22 shall apply “only in 
so far as, and to the extent to which, they are not 
expressly excluded by such special or local law.” It 
follows, therefore, that the plaintiffs will be entitled 
to the benefit of S. 15 (2) in computing the special 
limitation under S 532 (2), Bengal Municipal Act. 

Mr. Roy was not slow to appreciate the position, 
but he still endeavoured to get out of it by relying on 
the qualifying words of cl. (a) of sub s. (2) of S. 29 
quoted above where it is stated that the specific pro- 
visions of the limitation Act therein referred to shall 
apply only ‘to the extent to which they are not ex- 
pressly excluded by such special or local law.’ His 
argument was that there was express exclusion here 
by the terms of sub-s. (2) of S. 535, Bengal Munici- 
pal Act. As already pointed out, this sub section 
ends with the words ‘and not afterwards.’ It was 
contended that these words would really have no 
•effect unless they were words of exclusion within the 


It may well be that the Legislature by adding the 
words ‘and not afterwards’ did intend toexolude the 
applicability of those provisions of the Limitation 
Act which would operate to extend time in various 
contingencies. Unfortunately, however, if that was 
the intention of the legislature, they failed to carry 
it out by using appropriate language for that pur- 
pose. The language they used ‘and not afterwards,* 
might possibly operate in the way intended, but by 
reason of the terms used in S. 29 (2) (a), Limitation 
Act, I think it fell short of what was thereby 
required. The words ‘expressly excluded’ mean what 
they say. In order that the exclusion may be express 
I think that the particular sections of the Limita-’ 
tion Act which are intended to be excluded must be 
specifically indicated by the special or local law in 
question So far as the words ‘and not afterwards’ 
are concerned, the utmost that can be said is that 
the exclusion of those sections of the Limitation 
Act may be easily spelt out therefrom, but, in my, 

T , t an express exclu-l 

sion. In support of this view, I am fortified by a 

decision of Henderson J. to which my attention 
was drawn by Mr. Lahiri, reported in 44 C. W. N. 
362.1 The question was there considered in con- 
nexion with S. 146, Bengal Local Self-Government 
Act f (Bengal Act 3 of 1885), a section which is al- 
most identical in terms with S. 535, Bengal Muni- 
cipal Act, with whioh we are concerned here. The 
relevant provisions there also contained the words 
and not afterwards,’ and Henderson J. held that 
it was difficult to say that this would be anything 
more than an exclusion by inference. The learned 
Judge went on to add that the matter had really Q 
been settled by the decision of a Division Bench of V 
this Court in 56 Cal. 805 2 I see no reason whatso- 
ever to differ from the views expressed in this case. 

I must accordingly overrule the plea of limitation 
which was raised on behalf of the appellants and 
hold that the suit was within time. 

Turning now to the other points raised in con- 
nexion with the notice under S. 535, Bengal Muni- 
cipal Act, the first point taken was that the notice 
did not specify the abode of the persons to whom it 
was addressed. I think it issufficient to refer to the 
judgment of the learned Subordinate Judge in this 
matter. The learned Judge had before him the 
original notice, and he was satisfied that it was not 
defective in this particular. It was next urged that 
the notice had not been proved, though service of 
the notice was admitted. I was unable to fully 
appreciate the argument of Mr. Roy in this con- ^ 
nexion. The original notice was produced before the 
appellate Court. Evidence regarding service of that 
notice had been given in the trial Court, though the 
original was not available then, but that evidence 
has got to be read in connexion with the original, 
because it was evidence regarding service of the 
original notice. In fact, there was no question so 
far as I can see regarding service of the notice. That 
being so, I hold that notice bad been proved within 
the meaning of sub-s. ( 1 ) of S. 535, and the Court was 
under no duty of finding for the defendants, as con- 
tended foron their behalf. The next point taken was 
that on the findings of the Court belosv there could 

1. ( 40) 27 A.I.R. 1940 Cal. 305 7 183 I.C. 705 : 44 
C.W.N. 362, District Board, Chittagong v. Maulvi 
Emdadal Hoque. 

2. (’29) 16 A.I.R. 1929 Cal. 325 : 121 I.C. 673 : 56 
Cal. 805 i 33 C. W, N. 227, Bati Prosad Garga y# 
Govinda Chandra. 
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n be no decree against the defendants. This again was 
an argument which I could not follow. As already 
pointed out, it was admitted before the learned 
Subordinate Judge that the defendants had cut the 
trees. It was, therefore, futile on the part of the 
learned advocate for the appellants to point out that 
the trial Court had in a manner found that the 
trees had been removed not by the officers of the 
municipality, but by the over-zealous volunteers of 
the Anti Malaria Society. That finding was not 
expressed in connexion with the question as to the 
persons by whom the trees had been cut down. It 
may well be that although the actual cutting was 
done by the volunteers, they had set out on their 
operations under the orders of the municipality. Be 
that as it may, having regard to the admission made 
in the lower appellate Court, I am not prepared to 
hold that the lower appellate Court accepted any 
b contrary finding of the trial Court to the effect that 
the act complained of had been done by persons 
other than thedefendants concerned. This particular 
objection must accordingly be also overruled. 

The last argument, almost an argument of des- 
pair, was that the cutting down of the trees was a 
matter within the discretion of the municipality, 
and that it was not for the civil Court to say that 
the simul trees were not noxious undergrowth, if 
(t;he municipality had chosen to treat them as such. 
All that I need say is this that if the municipality 
regarded the cutting down of simul trees as the 
clearance of noxious undergrowth or vegetation, it 
would be an outrageous exercise of discretion on 
their part, and the hands of the civil Court would 
not be fettered in order to curb the exercise of suoh 
discretion, but I do not think that the municipality 
c ever intended to claim any protection for their aot 
on any such ground. It was further urged that the 
act of the municipality was not necessarily under 
8. 242 or S. 360. All that need be said is that on 
the facts there could bo no question ofaotion having 
been taken by the municipality under any of these 
other sections. The result is that all the points 
urged in support of tho appeal fail. The appeal is 
accordingly dismissed with costs. Leave to appeal 
under Cl. 15, Letters Patent is refused. As I have 
held that the appeal is competent, tho application 
in the alternative filed under S. 115, Civil P. C., 
will be dismissed without costs. 

G.N./R.K. Appeal dismissed. 
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a SPECIAL BENCH 

Edgley, Sen and Mohamad 

Akram JJ. 

Surendra Nath Dutt — Petitioner 

v. 

Malati and another — Respondents. 

Divorco Suit No. 47 of 10-40, Decided on 29th 
May 10 42. 

(a) Divorce Act (1869), Ss. 8 and 45 — Suit or 
proceeding under Act — S. 8 contains express 
provision regulating transter— S. 24, Civil P.C., 
does not apply. 

Section 8 contains an express provision regulat- 
ing tho transfer of a suit or proceeding under tho 
Act from tho Court of one District Judge to tho 
Court of another District Judge and hence by reason 
of S. 45 of tho Act, 8. 24, Civil P. C., can have no 
application to suits or proceedings under tho Act. 

(P 5-49 c t d] 


C. P» C. —— a 

(’40) Chitaley, Preamble N. 2 Pt. 4 ; S. 24 N. 7. 

(’41) Mulla, Page 18 Note “Speoial or local law. M 

(b) Calcutta High Court (Original Side) Rules, 

Ch. 35A, Rr. 44 and 46 — R. 44 applies not only 
to cases under first part of S. 8 but also to ap- 
plications for transfer under second part of 
S. 8— Judge sitting singly on original side of 
High Court can transfer case from Court of one 
District Judge to that of another District Judge. 

The general soheme of the Divorce Aot and the 
Rules framed under that Aet is that all matters 
with which the High Court is empowered to deal 
should come before it in its original jurisdiction 
and this is emphasised by R. 46. The only Benoh 
in the High Court of competent jurisdiction to hear 
and determine a suit under the Divorce Aot would 
be a Judge sitting singly on the original side, duly / 
empowered in this behalf by the Chief Justice. The 
use of the word “withdraw” in the second part of 
S. 8 also indicates that the withdrawal order must 
be made by a Judge on the original side who would 
himself be competent to try the suit under the pro- 
visions of the Divorce Aot. Rule 44 is intended to 
apply not only to oases under the first part of S. 8 
but also to applications for transfers under the 
second part of S. 8. Therefore a Judge sitting singly 
on the original side of the High Court is competent 
to transfer a case from the Court of one Distriot 
Judge to that of another Distriot Judge and an 
application under second part of S. 8 for transfer of 
a case should be made to him. An application to 
the Benoh on the Appellate Side is not necessary. 

[P 649e,/,g,h] 

(c) Calcutta High Court (Original Side) Rules, ® 
Ch. 35 A, Rr. 44 and 46 and Ch. 22— High Court 
Judge transferring case under second part of 
S. 8, Divorce Act from one District Court to 
another can issue commission for examination 
of witnesses. 

Since a High Court Judge is competent to issue 
commissions for the examination of witnesses if he 
removes a ease to his own file under the first part 
of S. 8, Divorce Act he would also have jurisdiction 
to issue such commissions at the time of withdraw- 
ing a case from one District Court and transferring 
it to another District Court. As this matter is not 
dealt with by the rules contained in Ch. 85. R. 46 
applies and the order with regard to the issue of 
the writ of commission should be deemed to be 
merely complementary and consequential to the 
order of withdrawal and would be governed by the 
rules relating to commissions contained in Ch. 22. 

[P 550a] 

(d) Divorce Act (1869), S. 18— De facto mar- 
riage under Special Marriage Act contracted 
between parties — Onus to prove that marriage 
is invalid by reason of previous marriage be- 
tween husband and another woman subsisting Is 
on wife. 

Whero a do facto marriage under the Special 
Marriago Act was contracted between the parties, 
the onus to prove that the marrioge is invalid by 
reason of the fact that a previous marriage between 
the husband and another woman was subsisting is 
on tho wife. [P 548g] 

Surita and B. K. Das — for Petitioner. 

Anil Chandra Roy Choudhury atid Srnriti 
Kumar Roy Chowdhury — for Respondents. 

S. ilf. Bose and Meyer amictis curia. 
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° Jn?« nh? Y oJ'iT” In this Case the learned District 
Judge of the 24-Parganas by his order, dated 17th 

September 1941, has directed that the marriage of 

the petitioner, Surendra Nath Dutt, with his wife 

Malati alias Baby Dutt, be dissolved subject to 
confirmation by the High Court. The matter has 
accordingly come before us under S. 17, Divorce 
Act, for confirmation of the order passed by the 
learned Judge The admitted facts of the case are 
as follows : Surendra Nath Dutt went through a 
: or , m , ° f carriage in 1919 with a lady named 
Indubala Das. This marriage appears to have been 
solemnized according to Hindu rites but, in spite of 
this fact, the petitioner and Indubala went through 
a- further form of marriage on 3rd August 1920 
under the provisions of Act 3 of 1872. On 2nd 
September 1938, Indubala Das, on the allegation 
that she had become a convert to Islam, filed a 
0 P lai nt in the Court of the third Munsif of Alipore 
in which she asked for a declaration to the effect 
that her marriage with Surendra Nath Dutt stood 
dissolved by reason of her conversion to Islam and 
disinclination on the part of her husband to be 
converted to Islam. The case was uncontested before 
the learned Munsif and, on 21st September 1938, 
Indubala obtained an ex parte decree which pur- 
ported to dissolve the marriage relationship between 
the parties to the suit. Towards the end of 1939 
the petitioner was introduced to the respondent and 
a marriage was arranged between them. On 18th 
January 1940, the parties went through a form of 
marriage under Act 3 of 1872 and, on 1st August 
of the same year, the petitioner filed a petition 
for divorce in the Court of the District Judge of 
Mymensingh on allegations to the effect that the 
C respondent had committed adultery on various 
occasions with the co-respondent, Jyoti Prakash 
alias Thandu Ghose. In paras. 1 and 2 of his peti- 
tion he alleged that he had been lawfully married to 
Malati Dutt on 18th January 1940, and that he was 
domiciled in British India. These statements were 
admitted by the respondent in para. 4 of her written 
statement which was filed on 3rd January 1941. 

In the meantime the respondent, Malati Dutt, 
had applied to this Court in its extraordinary 
original civil jurisdiction under Cl. 13, Letters 
Patent, read with S. 8, Divorce Aot, to the effect 
that the pending divorce suit might be transferred 
to the High Court to be tried with a maintenance 
suit which had been filed by her against her hus« 
band. A rule with reference to this matter was 
issued by Panckridge J. on 14th August 1940, and 
this rule was heard by Sen J. on 3rd September 1940. 

® The learned Judge by his order directed that the suit 
should be transferred from Mymensingh to Alipore 
to be heard by the District Judge of the 24-Parganas 
and further ordered that a writ of commission should 
issue authorising the District Judge of Mymensingh 
to examine certain witnesses at Mymensingh the 
commission being made returnable to the Court of 
the District Judge of the 24-Parganas. Certain 
objections were raised before the learned District 
Judge of Mymensingh with reference to the question 
whether Sen J. had jurisdiction to issue the com- 
mission and a complaint was also made to the effect 
that the respondent’s counsel was not allowed a 
sufficient opportunity to cross-examine the witnesses. 
These objections were overruled by the learned 
District Judge and the records of the divorce suit 
were duly transmitted to Alipore. A further objec- 
tion was taken at Alipore as regards the jurisdiction 
of that Court to try the suit and this point was 
decided against the respondent on 10th February 
£941. This Court was then moved under S. 115, 
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Civil P.C., against the order of the learned District * 

mf the 24 - Pa rganas, dated 10th February 0 
ma tter was heard in due course by 
Mukherjea and Roxburgh JJ. who held on 22nd 
May 1941 that “it is not a case of a lack of in- 
herent jurisdiction. The utmost that can be said is 

that the jurisdiction was not invoked or exercised in 
the right way.” 

The learned Judges further expressed the opinion 

that as no final order had yet been passed in the 

suit it would be open to the petitioner to raise this 

question of jurisdiction if she is so advised if any 

decree for dissolution of marriage is at all passed in 

this case and the matter comes up for confirmation 

before this Court under the provisions of the 
Divorce Act.” 

The records were then returned to the Court of 
the learned District Judge of the 24-Parganas who 
took further evidence in the matter and pronounced / 
judgment in favour of the petitioner on 17th SeD- 
tember 1941. When this matter first came before 
us for hearing Mr. Roy Chowdhury on behalf of the 
respondent indicated to us that one of the main 
points which he proposed to argue was that the 
petitioner s first marriage was still subsisting and 

”^* 0 ? d !? ree of the learned Munsif of Alipore 
dated 21st September 1938, was not binding on his 
client. The learned advocate informed us that in 
support of this argument he proposed to rely on the 
decision of this Court in the exercise of its original 
matrimonial jurisdiction in 45 C. W. N. 1047?1 In 
that case the main point argued on behalf of the 
plaintiff in the Court of first instance was that 
whatever her domicile might be, after refusal by her 
husband to adopt Islam after her conversion to that 

faith the plaintiff was entitled to a declaration to „ 

the effect that her marriage with her husband ^ 
stood dissolved in accordance with the principles of 
Mahomedan law which she had adopted as her own. 

Mr. Mazumdar, ‘who appeared for the plaintiff, 
admitted that such a declaration would not operate 
as a judgment in rem having regard to the provi- 
sions of S. 43 Specific Relief Act. He also admitted 

th f. fc ,.! fc W ^? ld °° t . P° sse ss any extra territorial 
vaiiduy. The decision was to the effect that the 
plaintiff could only obtain a decree for divorce ac 

COr /lu g . t ?i the , le \ f ?r, 0f her kosband’s domicile 
and that the rule of Mahomedan law on which she 

relied must be regarded as obsolete and contrary to 

public policy. When Eugene Tiscenko's case 1 came 

before the Court of Appeal on 19th December 1941 

(46 C. W. N. 465 1 2 j their Lordships decided that as 

the parties were not domiciled in India, this Court 

had no jurisdiction to entertain the proceeding. It & 

was not therefore necessary to come to any° final 

conclusion with regard to those provisions of the 

Mahomedan law on which Mr. Majumdar had relied 
in the first Court. 

After Mr. Roy Chowdhury had indicated the 
position which he proposed to adopt with regard to 
the decree of the learned Munsif, dated 21st Sep- 
tember 1938, we considered that an adjournment 
should be granted for the purpose of enabling the 
husband to appear in the further proceedings in 
this Court if he desired to do so. We also asked 
Mr. S. M. Bose to appear as amicus curiae in view 
of the importance of the point of law which had 

1. (’41) 28 A.I.R. 1941 Cal. 582 : 199 I. C. 549 : 

74 C. L. J. 212 : 45 C. W. N. 1047, Noor Jehan 
Begum v. Eugene Tiscenko. 

2. (’42) 29 A.I.R. 1942 Cal. 325 : 200 I. C. 176 : 

75 C. L. J. 242 : 46 C. W. N. 465, Noor Jehan 
Begum v. Eugene Tiscenko. 
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a been raised. The further hearing of the matter wag 
consequently adjourned until 27th April 1942. On 
27th April 1942, Mr. Surita appearing on behalf of 
the petitioner, Surendra Nath Dutt, contended that, 
although his client and his first wife had gone 
through a second form of marriage in 1920, under 
the provisions of Act 3 of 1872, nevertheless the 
only effective marriage between them was that 
which had been contracted in 1919. He argued that 
the judgment of the learned Munsif of Alipore, 
dated 21st September 1938, operated as a judgment 
in rem, that thereafter the petitioner had contracted 
a lawful marriage with the respondent and that on 
the facts proved his client was entitled to a deoree 
for the dissolution of the second marriage. 

Mr. S. M. Bose as amicus curiae maintained that, 
on the evidence as it stood, it was difficult to come 
to a clear finding on the question whether Surendra 
& Nath Dutt and Indubala Das had been lawfully 
married in 1919 according to Hindu rites or whe- 
ther the only effective marriage between them was 
that which had been celebrated on 3rd August 
1920, under the provisions of Act 3 of 1872. The 
position which he adopted was that, if Surendra 
Nath Dutt and Indubala Das were lawfully married 
under Act 3 of 1872, the marriage could not be 
dissolved by a decree passed by a Munsif and any 
such decree purporting to dissolve the marriage 
would have to bo regarded as a nullity. If, on the 
other hand, the petitioner and Indubala were law- 
fully married in 1919, according to Hindu rites ho 
maintained that the decree of the learned Munsif 
dated 21st September 1938, would not operate as a 
judgment in rem binding on the respondent, in 
view of the provisions of S. 41, Evidence Act, and 
c S. 43, Specific Relief Act. The respondent, there- 
fore, would be at liberty to contend that, as far as 
she was concerned, the first marriage still subsisted 
and to argue on the basis of the decision in 45 
C. W. N. 1047, 1 that no Court can validly dissolve 
a marriage merely on the ground that the wife had 
become a convert to Islam and that her husband 
had refused to adopt that faith after it had been 
presented to him. 

Mr. Roy Choudhury’s contention was of a three- 
fold nature. In the first placo, he maintained that 
Sen J.’s order, dated 3rd September 1940, trans- 
ferring the divorco suit from Mymensinglito Alipore 
was without jurisdiction. He next contended that 
no valid marriage had been contracted between 
Surendra Nath Dutt and Malati Dutt in view of the 
fact that tbe learned Munsif of Aliporo had no 
jurisdiction to dissolve a marriage under Act 3 of 
1872 and that, if an effective marriage between 
Surendra Nath Dutt and Iudu Bala Das had been 
performed according to Hindu rites, tho decree of 
tho learned Munsif, dated 21st September 1938, 
could not operate as a judgment in rem. Finally, ho 
contended that ho would bo in a position to show 
that tho alleged acts of adultery had not been 
proved. At this stago it may bo noted that all tho 
parties concerned expressed their willingness that 
tho question of Sen J.’a jurisdiction to transfer tho 
divorce suit from Mymensingh to Alipore should bo 
decided by this Bench as this question had not been 
expressly raised at the time when the' learned Judge 
made tho order. Having regard to the considera- 
tions which had been placed before us on 27th 
April 1942, we adjourned tho further bearing of 
this matter until 21st May 1942 in order that fur- 
ther evidence might be given by the parties with 
regard to the first marriage alleged to have been 
contracted between Surendra Nath Dutt and Indu- 
bala Das. 


On 21st May 1942, Mr. Surita filed a copy of ^ 
the Registrar’s certificate in respect of the marriage 
contracted between Surendra Nath Dutt and Indu- 
bala Das under Aot 3 of 1872 on 3rd August 1920. 

He maintained, however, that any further evidence 
should not be taken at the present stage of the pro- 
ceedings because his client had alleged and proved 
a de facto marriage in 1919, which had been sole- 
mnised according to Hindu rites. This marriage 
was admitted by the respondent in para. 4 of her 
written statement which had not been amended and 
he maintained that the petitioner would be gravely 
prejudiced if the respondent were allowed now to 
adopt a position inconsistent with her pleadings. 

On this point Mr. Roy Chowdhury maintained that 
the fact of Surendra Nath Dutt’s first marriage was 
only disclosed in the petitioner’s evidence before 
Mr. Lethbridge on 9th September 1941, after she 
had filed her written statement and that, in any / 
event, he was entitled to raise the question of the 
illegality of the second marriage as a point of law. 

On a reference to the record, however, we find that 
the first marriage was disclosed in Surendra Nath 
Dutta’s evidence before the Commissioner at Mymen- 
singh on 19th September 1940 — long before the date 
of the respondent’s written statement which was 
not filed until 3rd January 1941. Had she desired 
to impugn the validity of her marriage with the 
petitioner, she had ample opportunity to do so, but 
she allowed the case to go to trial with an admis- 
sion that her marriage with Surendra Nath Dutt 
was subsisting and lawful. Further, she sued the 
petitioner for maintenance in this Court on the 
footing that she had contracted a valid marriage 
with him. At no stage in the proceedings has she 
filed an application to the effect that she might be g 
permitted to alter or amend her pleadings in ac- 
cordance with the provisions of O 6, R. 17, Civil 
P. C. If she had expressly assailed the validity of 
her marriage with tho petitioner, the latter might 
conceivably have ohosen to sue for a declaration of 
the nullity of his marriage with the respondent, 
but for him to do so now would involve him in 
considerable costs. 

In any event, we are satisfied that tho evidenoe 
already on tho record is sufficient to show prima 
facie that a de facto marriage under the provisions 
of Act 3 of 1872 was contracted between the parties 
on 18th January 1940, and, this being the case, the 
onus would lie on the respondent to show that this! 
marriage was unlawful either by reason of the fact 
that a marriage contracted in 1919 was still sub- 
sisting and had not been legally dissolved or that 
tho subsequent marriage between the petitioner and * 
his first wife which was solemnized on 3rd August 
1920, had not been dissolved by a Court of com- 
petent jurisdiction. Having regard to tbeso circums- 
tances we are of opinion that the respondent at the 
present stage of the proceedings cannot be allowed 
to resile from tho position deliberately adopted by 
her in her written statement in which she had ad- 
mitted tho validity of her marriage with the peti- 
tioner. Before tho case went to trial the petitioner 
was entitled to a full knowledge of any intention 
which the respondent may have had to impugn the 
validity of her marriage with him. To allow her 
now to resile from the position which she had 
adopted in her pleadings would materially prejudice 
tho petitioner’s position and wo are, therefore, not 
prepared to allow her to raise any points of law or 
of fact inconsistent with the admission contained in 
her written statement to the effect that she had 
been lawfully married to the petitioner on 18th 
January 1940. The questious which have been 
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<3 raised by Mr. Roy Chowdhury are of course of far 
reaching importance with reference to the law of 
marriage. Their final solutionis a matter of urgency 
but, on the facts of the present case, further consi- 
deration of those questions must be postponed until 
a more suitable occasion arises. 

The next point to be considered i 3 whether 
Mr. Lethbridge had jurisdiction to try the divorce 
suit by reason of its transfer to his Court under 
Sen J.’s order, dated 3rd September 1940. On this 
point Mr. Roy Chowdhury has adopted the argu- 
ments which appear to have been addressed to 
Mukherjea and Roxburgh JJ.,i by Mr. S. N. 

came before this Court 
m its civil revisionai jurisdiction in May 1941 : 
45 C.W.N. 916.3 He maintained that the power to 
transfer a case from one Court to another Court 

subordinate to the High Court can only be exercised 

0 by a Bench on the appellate side under R. 3, 
Chap. 3, Part 1 of the Appellate Side Rules, which 
is to the effect that “civil business arising from the 
districts of each group shall be laid before the 
Division Court appointed by the Chief Justice to 
deal with such business.” He also relied on S. 24, 
Civil P. C., which empowers this Court to transfer 
suits to any Court subordinate to it and argued 
that the Court of the District Judge of the 24-Par- 
ganas can only be regarded as subordinate to this 
Court in its appellate jurisdiction. The legal aspect 
of the question was discussed at some considerable 
length in Mukherjea J.’s judgment in 45 C. W. N. 
9163 cited above. The learned Judge pointed out 
that the provision contained inPartl.Ch. 3, R. 3 0 f 
the Appellate Side Rules “is very general in its 
expression and does not specifically cover a case 

C of this description.” He went on to say that : 

“Sen J. obviously proceeded upon the assumption 
that the present case is governed by R. 44, Ch. 35A 

of the Original Side Rules We think that in 

these doubtful cases where the rules themselves are 
ambiguous it would not be just or proper on our 
part to exercise our powers of revision under S. 115, 
Civil P. C., and treat the proceedings before the 
Distriot Judge of Alipur as being initiated without 
jurisdiction.” 

_ Section 8, Divorce Act, contains an express pro- 
vision enabling the High Court, whenever it thinks 
fit, to remove and try and determine as a Court of 
original jurisdiction any suit or proceeding insti- 
tuted under this Act in the Court of any District 
Judge within the limits of its jurisdiction under 
this Act and also to withdraw any such suit or 

proceedings and transfer it for trial or disposal to the 

d Court of any other such District Judge. Section 45 
of the Aot provides that : 

“ Subject to the provisions herein contained all 
proceedings under this Act between party and party 
shall be regulated by the Code of Civil Procedure.” 

It, therefore, follows that, as the Act contains an 


be followed in connexion with applications under 
S. 8 of the Act. It is headed “Removal of Suits e 
eto,” and is in the following terms : ’ 

** application to the High Court to remove a 
suit or proceeding under S. 8 of the Aot shall be 
made by an ex parte application to the Judge on the 
original side in open Court for a Rule on the party 
or parties concerned to show cause against such 
removal.” 

Having regard to the express terms of this rule 
it may of course be argued that it is only intended 
to relate to a case under the first part of S. 8 
Divorce Act, in which the High Court is asked to 
remove a case pending before a District Judge and 
try such case as a Court of original jurisdiction. 
Obviously, such an application would have to be 
made to a Judge sitting singly on the Original Side. 
But the heading of the rule “Removal of suits, etc. ” . 
indicates that it was intended also to cover applica- ' 
tions for transfer under the second part of S 8 
Divorce Act. It is unreasonable to suppose that in 
framing these rules it was the intention of the High 
Court that, in a case in which the best interests of 
the parties would be served by transferring a suit to 
another district instead of to the High Court, such 
parties should be compelled to incur additional 
expenditure by making a further application to a 
Bench on the Appellate Side of the Court. The 
general scheme of the Divorce Act and the rules 
framed under that Act is that all matters with 
which the High Court is empowered to deal should 
come before this Court in its original jurisdiction 
and this is emphasised by R. 46 of the Rules con- 
tained in Chap. 35A which is in the following 
terms : ° 

“In any matter of practice or procedure which is Q 
not governed by statute or dealt with by these rules 
the rules of the original side in respect of like 
matters shall be deemed to apply.” 

The only Bench in the High Court of competent 
jurisdiction to hear and determine a suit under the 
Divorce Act would be a Judge sitting singly on the 
original side, duly empowered in this behalf by the 
Chief Justice. In this connexion, it may be noted 
that the second part of S. 8, Divorce Act, authorises 
the High Court to withdraw a suit and then trans- 
fer it. The implication of the use of the word 'with-i 
draw seems to be that this power can only be 
exercised in order to withdraw a suit in the first, 
instance to the Court of a Judge competent to try 
it. In other words, the withdrawal order must be 
made by a Judge on the original side who would 
himself be competent to try the suit under the pro- u 
visions of the Divorce Act. We, therefore, think * 
that there can be no doubt that Sen J. had jurisdic- 
tion to transfer the suit from the Court of the Dis- 
trict Judge of Mymensingh to the Court of District 
Judge of the 24-Parganas. 


express provision regulating the transfer of a suit 
from the Court of one District Judge to that of 
another District Judge, S. 24, Civil P. C., can have 
no application. Certain rules have been framed by 
the High Court under the provisions of S. 62, 
Divorce Act, and these rules are contained in 
Ch. 35A of the Original Side Rules. Most of these 
rules relate to cases under the Divorce Act, which 
are triable by the High Court on the original side 
in its matrimonial jurisdiction under S. 10, Divorce 
Act. Rule 44, however, relates to the procedure to 

3 . (’42) 29 A.I.R. 1942 Cal. 32 : 199 I. C. 621 : 

I.L.R. (1941) 2 Cal. 373 : 45 C. W. N. 916, Malati 

Dutt v. Surendra Nath Dutt, 


Mr. Roy Chowdhury argue3, however, that in any 
event Sen J.’s order for the issue of a writ of com- 
mission was without jurisdiction. With regard to 
this point admittedly no objection was raised before 
the learned Judge at the time when he made the 
order to the effect that certain witnesses should be 
examined on commission at MymensiDgh. In fact 
this part of the order seems to have been in the 
nature of a consent order. The rules which have 
been framed under S. 62, Divorce Act, are silent on 
the question whether or not a Judge of this Court 
is authorised to issue commissions for the examina- 
tion of witnesses when a case has been transferred 
from one District Court to another under the provi- 
sions of the second part of S. 8 of the Act. We do 
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not think, however, that either the Aot or the rules 
a contain any implication to the effect that such an 
order would be without jurisdiction and as the 
learned Judge would certainly have been competent 
to make such an order if he had removed the case 
to his own file, it seems to follow that he would also 
have jurisdiction to do so at the time of withdraw- 
ing the case and transferring it. As this is a matter 
which is not dealt with by the rules contained in 
Chap. 35A, Original Side Rules, we think that 
Rule 46 should be applied and this being the case, 
the order with regard to the issue of the writ of 
commission should be deemed to be merely comple- 
mentary and consequential to the order of with- 
drawal and would be governed by the rules relating 
to commissions contained in Chap. 22, Original 
Side Rules. These points must, therefore, be decided 
against the respondent. 

b Finally, Mr. Roy Chowdhury in dealing with the 
merits of the case argues that his client was pre- 
judiced as her counsel had no sufficient opportunity 
to cross-examine the petitioner’s witnesses when 
they were examined on commission at Mymensingh 
and further that the charges of adultery have not 
been proved. With regard to the first of these com- 
plaints we do not think that the learned District 
Judge of Mymensingh adopted an unreasonable 
attitude as regards the questions put up by counsel 
to the petitioner’s witnesses. Further, even after 
Mr. B. B. Chatterjee retired from the case, the res- 
pondent was still represented by a lawyer who was 
competent to continue the cross-examination. It 
follows, therefore that in our opinion she has sus- 
tained no prejudice in connexion with this matter. 
As regards the specific instances of adultery alleged 
by the petitioner we have perused the evidence and 
we are entirely in agreement with the findings of 
the learned District Judge. The evidence was ample 
and complete and it appears from the record that 
on 15th September 1941, learned counsel for the 
respondent stated that he had been instructed by 
his client to say that she was not in a position 
either to resist tho charges made against her or to 
make good the oounter charges which she had made 
against the potitionor. In these circumstances he 
asked leavo to withdraw, which was granted to him. 
Wo are satisfied that tho petitioner has succeeded in 
proving that tho respondent has committed adul- 
tery with the co-respondent. FJe is, therefore, enti- 
tled to a decree for tho dissolution of his marriage. 
In view of the considerations discussed in this judg- 
ment wo confirm the decree under S. 17, Divorce 
Act. Tho parties will bear their own costs. 

^ SEN J. — I agree. 

MOHAMAD AKRAM J. — I agree. 

G.N./R.K, Decree conf irmed . 
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B. K. Mukherjea and Sen JJ. 

Reliance Jute Mills Co., Ltd. — 

Decree-holder — Petitioner 

v. 

Dukhi Shah s/o Dliandraj Shah and 
another — Judgment-debtors — 

Opposite Party. 

Civil Rules Nos. 633 and 634 of 1941, Decided on 
17th Juno 1942, for setting aside order of Munsif 
First Court, in charge of Munsif, Second Court’ 
Barasat (24-Parganas) in Misc. Cases Nos. 224 and’ 
223 of 1940. 


(a) Bengal Non- agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), S. 3 — “Suit • 
for ejectment for non-payment of rent" explain- 
ed — Suit for ejectment as well as for recovery 
of rent — Proceedings for ejectment can be stay- 
ed and recovery of rent proceedings continued. 

The words “a suit for ejeotment for non-payment 
of rent" as used in S. 3 of the Act refer to cases 
where non-payment of rent incurs forfeiture of- 
lease. Where, therefore, a suit has been brought by 
the landlord for ejectment as well as for recovery of 
rent, the proceedings for ejectment may be stayed 
under the provision of S. 3 and the landlord may 
proceed with the suit so far as it relates to recovery 
of rent: (’41) 28 A. I. R. 1941 Cal. 302 and (’41) 2& 

A. I. R. 1941 Cal. 528, Disssent. [P 551e,gJ 

(b) Bengal Non-agricultural Tenancy (Tem- 

porary Provisions) Act (9 of 1940), S. 3 — S. 3 is « 
not ultra vires. * 

Section 3, Bengal Non-agrioultural Tenancy Act, 
is a valid piece of legislation whioh is covered by 
item 2 read with item 21 of the Provincial List and 
is not repugnant to any existing Indian law whioh 
makes it void under S. 107, Government of India 
Act : (’42) 29 A. I. R. 1942 Cal. 49 (S. B.), Foil. 

[P 551g] 

Amarendra Nath Bose and Pannalal Chatter ji 

— for Petitioner. 

Syed Nausher Ali and Md. Aair — 

for Opposite Party. 

B. K. MUKHERJEA J. — The facts giving rise 
to these analogous cases may be shortly stated as 
follows: The Reliance Jute Mills, Ltd., whioh is the 
petitioner in both these rules brought two suits in 
the Court of the Second Munsif, Barasat, being 
Title Suits Nos. 31 and 32 of 1939, for recovery of ^ 
khas possession of certain lands on the allegation 
that the defendants who are in occupatiou of the 
same were thika tenants whose tenancies had been 
determined on proper servioe of demand notices. 
There were olaims also for arrears of rent and mesne 
profits in both these suits. The suits were decreed 
by the trial Court and the plaintiffs were declared 
entitled to recover possession of the lands by evict- 
ing the defendants and also to recover rents and 
mesne profits as claimed by them. There were two 
appeals taken against these two decrees by the 
tenants defendants but the appeals were dismissed, 
by the lower appellate Court on 26th April 1940. 
Tho plaintiff-deoree- bolder then put these decrees 
into execution and the defendants thereupon filed 
application before the executing Court praying that 
the proceeding for delivery of the lands of the two , 
suits might be stayed under S. 3, Bengal Non-agricul- 
tural Tenancy (Temporary Provisions) Aot, 1940. The 
Court granted this prayer and the order recorded in 
the two execution cases reads as follows : ‘‘The ap- 
plication bo allowed in part and the execution case 
in so far as regards delivery of possession of the dis- 
puted land, shall be stayed according to the provi- 
sions of the Non Agricultural Tenancy Act and it 
shall proceed in respeot of the decree for the arrears 
of rent and cost.” Thereafter the plaintiff decree- 
holder presented certain applications for review of 
this order under O. 47, R. 1, Civil P. C., and also 
put in fresh applications for obtaining delivery of 
possession of tho properties. All these applications 
were dismissed by the learned Munsif and it is 
against tlieso two sets of orders passed iu these two 
cases that the present rules have beeu obtained. 

The substantial point whioh was raised by the 
plaintiff-decree- holder in support of their applica- 
tions for review and whioh has been reiterated 
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r to before ua by Mr. Bose is that the Court below in 
making the orders for stay of the proceedings for 
delivery of possession overlooked the provision of 
S. 3, Bengal Non- agricultural Tenancy (Temporary 
Provisions) Act, 1940. The argument is that as in 
the present case the tenants were in arrears as re- 
gards payment of rents due by them, there could be 
no stay of any suit or proceeding under S. 3, Bengal 
Non- agricultural Tenancy Act. The proceeding for 
delivery of possession could be stayed only if the 
entire decretal amount was deposited in Court as 
prescribed by the proviso to S. 3 of the Act within 
thirty days from the date of the decree. There are 
two other points which have been put forward by 
Mr. Bose in support of his rule. The first is that 
S. 3, Bengal Non-agricultural Tenancy Act, is ultra 
vires of the Provincial Legislature and the second is 
that the defendant in both these two suits does not 
o come within the definition of a non-agricultural 
tenant as defined in S. 2 of the Act. We shall take 
up these points one after another. To appreciate the 
first point that has been raised by Mr. Bose, it is 
necessary to examine carefully the provision of S.3, 
Bengal Non-agricultural Tenancy Act. That section 
reads as follows : 

“Notwithstanding anything contained in any other 
law for the time being in force, every suit and 
proceeding in any Court for ejectment of a non- 
agricultural tenant, other than a suit or proceeding 
forejeotment on account of the non-payment of rent 
by such tenant, shall be stayed for the period dur- 
ing which this Act continues in force.” 

There is a proviso attached to it which says that 
a proceeding for delivery of possession in execution 
of a decree for ejectment on account of non-payment 
c of rent by such tenant shall be stayed if, within 
thirty days from the date of the decree, such tenant 
deposited into Court the amount of the decree to- 
gether with the costs of the proceeding. Thus, in 
order to attract the operation of the section what is 
necessary is, that the suit or proceeding must be one 
for ejectment of a non-agricultural tenant and the 
ejectment must be sought for on a ground other 
than non-payment of rents. The words “on account 
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thereof the lessee may re-enter; and non-payment 
of rent may be a condition on the breach of which 3 
a forfeiture would be incurred. It is to this class of 
cases that the words “a suit for ejectment for non- 
payment of rent” as used in S. 3 of the Act are in 
our opinion referable. Section 114, T. P. Act, gives 
the Court power to grant relief in such cases and 
instead of making a decree for ejectment the Court 
can make an order relieving the lessee against the 
forfeiture provided he pays or tenders to the lessor 
the rent in arrears together with interest and costs. 

It may be that it was on account of the provision of 
S. 114, T. P. Act, that the Legislature exempted 
such cases from the operation of the provision of 
S. 3 Non-agricultural Tenancy Act. Even when 
no decree has been made in conformity with the 
provision of S. 114, T. P. Act, and a decree for 
ejectment has been passed, the proviso to S. 3 
Bengal Non-agricultural Tenancy Act, gives a relief / 
to the judgment, debtor, and there will be a stay of 
the proceeding for delivery of possession provided 
the tenant deposits in Court the amount of the 
decree together with the costs of the proceeding 
within th-rty days from the date of the decree. It 
may be argued that the view which we are taking 

may lead to this undesirable result that a suit which 

has been brought by the landlord for ejectment as 
well as for recovery of rent may be stayed in its 
entirety under ths provision of S. 3, Bengal Non- 
agricultural Tenancy Act, and the landlord may 
have to forego the rent for a certain period of time. 

We do not think, however, that this was the intend 
ti°n of the Legislature. What the Legislature in- 
tended is that only a suit or proceeding for the 
ejectment of a tenant shall be stayed and there is 
nothing in S. 3 which prevents the Court from 
proceeding with the suit so far as it relates to re- 9 
covery of rent. We believe that a perfectly correct 
order has been made by the Court in the present 
case by staying the proceeding for the delivery of 
possession only and allowing the decree-holder to 
proceed with the execution of the decree so far as it 
relates to recovery of arrears of rents and costs 
The first point must therefore fail. 


of non-payment of rents” are somewhat unhappy 
and it has been pointed out by our learned brother 
Mitter J. in 45 C.W.N. 22* that mere non-payment 
of rent could not be a ground for ejectment of a 
tenant under the substantive law of this country. 
Our learned brother was constrained to interpret 
these words as referring to a suit for ejectment of a 
tenant whose rents were in arrears although the 
right to sue was based on grounds other than non- 
a payment of rent. This decision was followed by 
Henderson J. in 45 C. W. N. 791.2 With great res- 
pect to the learned Judges we are bound to say that 
the interpretation adopted by them is somewhat far- 
fetched and unnatural. A suit for ejectment of a 
tenant for non-payment of rent means and implies 
that the tenant is sought to be ejected on the ground 
that he has defaulted to pay rent due by him. It is 
true that mere non-payment of rent is not a ground 
upon which eviction could be claimed by the land- 
lord but at the same time there may be a condition 
in the lease under which the lessee would forfeit 
his tenancy if there is default in the payment of 
rent for a certain period. Under S. Ill, cl. G, T. P. 
Act, a forfeiture may arise in case the lessee breaks 
an express condition which provides that on breach 

1. (’41) 28 A. I. R. 1941 Cal. 302 : 194 I. C. 581 : 
45 C. W.N. 22, Purnendu Nath v. Narendra Nath. 

2. (’41) 28 A.I.R. 1941 Cal. 528 : 196 I.C. 697 : 45 
C. W. N. 791, Nut Behari Das v. Mahamed Ali, 


So far as the second point is concerned, it seems 
to us that it is concluded by the decision of a Special 
Bench of this Court in 46 C.W.N. 174.3 It was held 
there by three Judges of this Court thatS. 3, Bengal 
Non-agricultural Tenancy Act, is a valid piece of 
legislation which is covered by item 2 read with 
item 21 of the Provincial List and is not repugnant 
to any existing Indian law which makes it void 
under S. 107, Government of India Act. The third 
point raised by Mr. Bo3e does not appear to us to ^ 
have any substance. It is true that the defendants 
in both the suits were originally sub-tenants but the 
case of the landlord plaintiffs as made in the plaint 
was that the tenant holding the land immediately 
under them had surrendered the tenancy and the 
sub-tenants had become tenants directly under 
them. It was on this footing that the suits for 
ejectment were brought, and rents were claimed 
against them up to the date of the expiry of the 
period of the notice. Under the circumstances we 
are unable to say that the defendants were sued as 
trespassers and not as tenants. The result, there- 
fore, is that the rules fail and are discharged with- 
out costs. Certificate for leave to appeal to the 
Federal Court under S. 205 (1), Government of 
India Act, 1935, is granted in each case. 

3. (’42) 29 A. I. R. 1942 Cah 49 : 198 I. C. 136 : 
I.L.R. (1941)1 Cal. 497: 74C.L.J. 485: 46C.W.N. 

174 (S. B.), Sukumari Devi v. Rajdhari Pandey , 
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a SEN J. — I am also of opinion that the rales 
should be discharged. I desire to say a few words 
regarding the reasons why I am unable to accept 
the interpretation put upon S. 3, Non-agricultural 
Tenancy (Temporary Provisions) Act. by my learned 
brother Mitter J. in 45 C.W.N. 22.1 Section 3 is in 
the following terms : 

“Notwithstanding anything contained in any other 
law for the time being in force, every suit and pro- 
ceeding in any Court for ejectment of a non-agricul- 
tural tenant, other than a suit or proceeding for 
ejectment on account of the non-payment of rent by 
such tenant, shall be stayed for the period during 
which this Act continues in force, provided that 
every proceeding for delivery of possession in execu- 
tion of a decree for ejectment on account of the 
non-payment of rent by such tenant shall be stayed 
if, within 30 days from the date of the decree, suoh 
tenant deposits into Court the amount of the deoree 
together with the costs of the proceeding.*’ 

What Mitter J. has said is that a suit for eject- 
ment of a tenant who is in arrears regarding his 
rent is a suit for ejectment on account of non-pay- 
ment of rent, although ejeotment is olaiuied on a 
ground other than that of non-payment of rent. In 
explanation of this interpretation Mitter J. remarks 
that under the law a non agricultural tenant cannot 
be ejected for non payment of rent and that there- 
fore the phrase “ejectment on account of non pay- 
ment of rent” appearing in S. 3 is meaningless if 
words are given their ordinary meaning. In order 
to give the clause some meaning ho is constrained 
to interpret it as stated above. There can be no 
doubt that if the words of the above mentioned 
phrase in the section be given their ordinary mean- 
•2 ing the interpretation of my learned brother cannot 
be supported. This forced and, if I may say so with 
great respect, unnatural interpretation is based on 
the view that a non agricultural tenant cannot be 
ejected on account of non payment of rent. Wit h 
great respect l am unable to accept this view. It is 
true that non-payment of rent is not necessarily a 
ground for ejectment, but a non-agricultural tenant 
may in certain circumstances bo ejected on account 
of non-payment of rent. If the lease contains a con- 
dition that it will bo forfeited for non-payment of 
rent then if the tenant defaults he may ho ejected 
for non-payment of rent ( vide S. 111G, T. P. Act). 
I am not unmindful of the provisions of S. 114, 
T. P. Act, by whioh a tenant may obtain relief against 
forfeiture for non-payment of rent if he complies with 
certain terms mentioned in the section, but the fact 
^ remains that ho is liable to bo ejected for non pay- 
ment of rent if he does not comply with these terras. 
Thus in my opinion there is no necessity for giving 
a forced meaning to the phrase “ejectment on 
account of non-payment of rent.” The section can 
bo made effective by giving the words their natural 
and ordinary meaning. If that is done then S. 3, 
Non-agricultural Tenancy (Temporary Provisions) 
Act must bo construed as providing that a suit or 
proceeding against a non agricultural tenant for 
ejectment on grounds other than for non-payment 
of rent must ho stayed. The fact that rent is also 
claimed in such a suit would make no difference to 
the position, the suit or proceeding have to be 
stayed. For these reasons I am of opinion that the 
order of the Court below staying proceedings for 
dol ivory of possession of the property i 9 correct. 

B.K. Rules discharged. 
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Henderson J. 

Saohirani Biswas w/o Gharu Chandra 
Biswas — Defendant 1 — Petitioner 

v. 

Nagendra Nath Nath s/o Bani Kanta 
Nath — Plaintiff — Opposite Party . 

Civil Rule No. 885 of 1942, Decided on 2nd July 
1942, for setting aside order of Munsii, Bongaon 
(Jessore), D/- 18th May 1942, 


Bengal Agricultural Debtors Act (7 of 1936), 
Ss. 34, 33 and 20 (as amended by Act 8 of 
1940) — Suit for declaration of title and recovery 
of possession on basis of sale deed — Court is 
not bound to stay suit on notice under S. 34 
even though defence is that sale was really 
mortgage. 

When a suit has nothing whatever to do with any 
debt suoh as where the plaintiff seeks a declaration 
of his title to the suit land on the basis of an alleged 
sale deed by the defendant and seeks recovery of 
possession admitting at the same time that nothing 
is due to him from the defendant a notice issued by 
the board under S. 34 cannot prevent the Court 
from trying the suit even though the defence is that 
the transaction of sale was really a mortgage. Sec- 
tion 33 and also S. 20 as amended by Act 8 of 1940 
oan have no application. [P 552 h] 

Birendra Kumar Be — for Petitioner. 



Surajit Chandra Lahiry for Bireswar Chatter ji 

— for Opposite Party. 

ORDER. — This rule has been obtained by the 9 
defendant and is direoted against an order of the 
Munsif refusing to stay a suit on receipt of a notice 
under S. 34, Bengal Agricultural Debtors Act. The 
suit is one for a declaration of the plaintiff’s title 
and recovery of possession. The title is based upon 
an alleged sale by the petitioner. The main defence 
of the petitioner is that the transaction was really 
a mortgage. Of course if it was a mortgage there is 
a debt ami the petitioner has approached a Debt 
Settlement Board for settlement ofthisdebt. Before 
the jurisdiction of the ordinary Courts is excluded, 
there must bo something definite to this effeot. I 
have not been able to find anything in the Act 
whioh would prevent the Court from deoiding whe- 
ther the plaintiff has title to the disputed land and 
ought to ho put in possession of it. 

Mr. Do relied upon Ss. 33 and 34. Section 33 pre- ^ 
vents the Court from proceeding with any suit in res- 
pect of a debt which is before the board. The present 
suit has nothing whatever to do with any debt. The 
plaintiff's case is that he is the owner of certain 
property and he admits that the petitioner does not 
owe him anything. A notice issued by the board 
under S. 34 will, therefore, not prevent the Court 
from trying this suit. There remains S. 33 which 
bars certain proceedings in a civil Court. Here 
again the proceedings barred are proceedings in 
connexion with debts. The present suit is not a suit 
iii connexion with any debt and thero is nothing in 
S. 33 which bars the Court from proceeding to try 
it. Section 20, as amended, does not carry the mat- 
ter any further. There is no question in the present 
suit whether any liability is a debt or not. The rule 
is discharged with costs, hearing fee, one gold 
moluir. 


Buie discharged. 


G.N./B.K. 
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Mohamad Akram and Pal JJ. 
Amrita Lai Sen and others 

Plaintiffs — Appellants 
v. 

Surath Lai Sen and others — 

Defendants — Respondents. 

Appeal No. 1811 of 1938, Decided on 27th No- 
vember 1941, from appellate decree of Addl. Dist. 
Judge, Second Court, Dacca, D/- 28th June 1938. 

(a) Hindu Jaw— .Joint family — Family pro- 
perty — Nucleus — Acquisition by member 

Presumption — Onus of proof. * ; i 

The mere existence of a nucleus of joint family 
property will not by itself raise the presumption 
5 that the whole of the property of the joint family 
is joint including any acquisition by a member of 
the joint family. In order to give rise to the pre- 
sumption the nucleus must be shown to be such 
that with its help the property claimed to be joint 
could have been acquired. Not only should the nu- 
cleus be established to be sufficient for the acquisi- 
tion of the property but it should also be establish- 
ed that it was available to the acquirer. It is only 
after the possession of an adequate nucleus is shown 
the onus shifts on to the person who claims the 
property as self acquisition affirmatively to make 
out that the property was acquired without any aid 
from the family estate : (’30) 17 A.I.R. 1930 Mad. 
662; (*38) 25 A. I. R. 1938 Mad. 841 and (’37) 24 
A.I.R. 1937 Mad. 538, Rel. on. [P 554 /,g,fc; P 555d] 

The presumption referred to above is not any 
c technical rule of Hindu law. It is merely a rule of 
procedure affecting the duty of proof and has its 
basis in the experience and observation of the course 
of the usages and habits of Hindu society. 

[P 555d] 

(b) Evidence Act (1872), S. 114 — Presump- 
tion — Meaning of. 

Presumption is only an inference as to the exis- 
tence of one fact from the existence of some other 
fact founded upon a previous experience of their 
connexion. [p 555d,e] 

G. C. Sen and Amalendu Sen — for Appellants. 

Dr. Sen Gupta and Rabiranjan Das Gupta 

for Respondents. 

PAL J. — - This appeal is by the plaintiffs in a 
suit for partition of homestead land in the town of 
Dacca claimed to be the joint land of the parties. 

^ The following genealogical table will show, the re- 
lationship of the parties : 

(for pedigree see next page) 

The disputed land was acquired in 1893 by a 
kobala standing in the name of the third brother 
Jamini Kanta for Rs. 335. The case of the plain- 
tiffs is that Chandra Kanta, father of plaintiffs 1 to 
3, was a pleader at Lakshmipur in the Distriot of 
Noakhali, that Nishikanta, defendant 7, was a 
Post-master, that Jamini Kanta, father of defendants 
1 to 6, was in the service of the Collectorate at 
Dacca, that the youngest brother Chintaharan, 
father of plaintiffs 4 to 6, was still young and was 
a student, that in this state of affairs the land in 
question was acquired with the joint money of the 
four brothers lor their joint benefit, but as the 
father of defendants 1 to 6 alone was at Dacca the 
property was purchased in his name alone, that 
though the property was thus purchased in one 
name it was jointly enjoyed and possessed by all the 
four brothers till their respective deaths and there- 
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after by their heirs, and that the family continued 
to be joint in every respect both in estate and mesa ' 
till 1922 when Jamini separated from the rest. 
Defendant 7 filed a written statement practically 
supporting the plaintiffs. Defendants 1 to 6 are the 
real contesting parties and their defence is that 
the property was a self-acquisition of their father 
Jaminikanta. Paragraphs 3, 6, 12 to 16 of their 
written statement practically completely set out 
their case. The learned Subordinate Judge who 
heard this suit decreed the plaintiffs’ claim and 
arrived at the following findings : 

(1) The parties have failed to prove beyond the 
shadow of doubt the source of money with whioh 
the disputed property was purchased; (2) At the 
time of the purchase of the suit land Jamini was 
living in a mess at Dacca, and both Amrita, plain- 
tiff 1, and Chintaharan, the father of plaintiffs 4 to 
6, who were both students at the time were living / 
with Jamini in the same mess while the father o! 
plaintiffs 1 to 3 was then a pleader in the District of 
Noakhali and defendant 7, Nishi Babu, was em- 
ployed in the Postal Department and Jamini was 
employed in the office of the Collector of Dacca on 
a pay of Rs. 15 or Rs. 20 per month; (3) The par- 
ties had at the time of the acquisition of the suit 
land some landed properties and a joint family 
dwelling house at village Madhyapara and the in- 
come from those landed properties was spent for the 
worship of the joint idol of the parties at Madhya- 
para; (4) Both before and after the purohase of the 
disputed land the brothers used to send money to 
Jamini at Dacca and Chandrakanta, the father of 
plaintiffs 1 to 3, used to send Rs. 15 to Jamini regu- 
larly every month; (5) There is nothing satisfactory 
to show that the disputed land was acquired by q 
Jamini alone with his own money; (6) After the J 
acquisition of the property all the four branches of 
the family treated the property as their own and 
the suit land was thrown into the common stock of 
the family (the learned Subordinate Judge relied 
on Ex. 9, C. S. khatian of 1909, Ex. 6, tenants’ 
ledger in the khas mahal, Ex. 8 of 1921, applica- 
tion by Jamini for Collector’s permission to build 
on the land, Ex.7, the mutation register and Ex.K 
Municipal assessment register); (7) The suit land 
was acquired in the interest of Jamini Kanta Sen 
and his three brothers as alleged in the plaint and 
the land belonged to all of them and has since de- 
volved upon the parties to the suit. The plaintiffs 
and defendant 2 did not erect their respective struc- 
tures with the permission of Jamini or his sons nor 
under the conditions stated in para. 12 of the writ- 
ten statement of defendants 1 to 6. The possession h 

of the plaintiffs and defendant 2 is not a permissive 
one. 

On appeal by the defendants, the Court of appeal 
below reversed the judgment and decree of the 
Court of first instance and dismissed the plaintiffs’ 
suit. The learned Additional District Judge who 
heard the appeal in the Court of appeal below en- 
unciated the point for determination in the appeal 
to be “whether the disputed property was the joint 
family property of the parties or the self-acquired 
property of Jamini, the father of defendants 1 to 6.” 

He affirmed the findings arrived at by the Court of 
first instance, that the parties were members of a 
joint Hindu family, that they lived jointly till re- 
cently and that at the date of the acquisition of the 
property in question there already was a joint pro- 
perty, however, small. On these findings he formu- 
lated the points for his consideration thus : (1) 
whether there was any nucleus of joint fund suffi- 
cient for the acquisition of this property; (2) whe- 
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Amrita 
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Chandra Kanta 
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Surath 
Deft. 1 
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Harsha 
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Sukhendra 
Deft. 2 
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Surendra 
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Jaminikanta 
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Subhrendu 
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Chintabaran 
died 1919 
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Kanti 
Plff. 4 
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Bhranti 
Plff. 5 


I 

Sudhendu 
Deft. 5 
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Shanti 
Plff. 6 
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Mugdhendu 
Deft. 6 


ther the income of the joint property was sufficient 
for the acquisition of the disputed property; (3) 
whether the incomes of the parties were blended 
l into the joint fund; and (4) the nature of the pos- 
session of the property by the parties. With regard 
to the first point he found that there was never any 
ejmali fund created by contribution from all the co- 
sharers and that there was no nucleus of any joint 
fund sufficient for acquisition of the disputed pro- 
perty. As regards the second point he found that 
there was some joint property yielding some income 
but that certain idols had to be worshipped daily 
and this exhausted that income. In conclusion he 
found that it could not be proved that the income 
from the joint property was such as to leave a sur- 
plus after the performance of the daily worship of 
the family idols sufficient for the purpose of the ac- 
quisition of the disputed property. As regards the 
third point the learned Additional District Judge 
found that no doubt there was some evidence on 
record that the cosharers remitted money to Jamini 
c occasionally, but that the evidence of such remit- 
tances covered a period of 1915-18 only, that is, 
long after the purchase of tbo disputed property. 
Further he took the view that these money orders 
were sent for the purpose of helping the needy 
people of the family. He concluded his discussion of 
the point thus : 

“So considering the evidence and probabilities I 
find that it could not bo proved that the income of 
the cosharers was blended with tho joint family 
funds or that the purchase money came from the 
joint family funds.” 

In this connexion he found that at least a part of 
the purchase money was borrowed by Jamini and 
that Jamini was in a position to procure the pur- 
chase money of Rs. 335 at that time. Coming to 
d the fourth point, the learned Additional District 
Judge practically confined himself only to tho period 
commencing from 1922 when construction of build- 
ings on the disputed land was started. Admittedly 
the disputed land is in the possession of tho plain- 
tiffs as also of defendant 7 and they are possessing 
the land by constructing buildings thereon with 
their own money. Tho case of defendants 1 to 6 
was that all these acts of possession were done with 
the permission of Jamini while he was alive and 
after his death, with the permission of the defen- 
dants themselves. Tho learned Additional District 
Judge accepted tho case of tho defondants, observing 
“this at first glance seems rather an improbable 
story but on a consideration of tho evidence and 
circumstances and also tho probabilities of tho caso 
I find that it is not improbable.” Mr. Sen appear- 
ing for the appellants contonds that the Court of 
appeal below went wrong in his points 1 and 2 in so 
far as ho required the defendants to establish the 
sufficiency of tho nucleus of joint funds for the ac- 


quisition of the property. His contention is that as 
soon as it is proved that the family was joint at the 
date of the acquisition of the property and was pos- 
sessed of a joint fund the presumption will be that 
the acquired property is a joint property and it will 
be for the defendants claiming the property to be 
the self acquisition of Jamini to prove that it was 
acquired by Jamini with his separate fund. We are 
unable to accept this contention of Mr. Sen. The 
law on the point is summarised by Sir Dinshaw 
Mulla in his treatise on Hindu Law thus : 

“When a nucleus of joint family property is proved 
or admitted, a presumption arises that the whole of 
the property of the joint family is joint including 
any acquisition by a member of the joint family. 
But no suoh presumption would arise if the nucleus 
is such that with its help the property olaimed to 
be joint could not have been acquired. In order to 
give rise to the presumption the nuoleus must be 
such that with its help the property olaimed to be 
joint could have been acquired. Suoh being the pre- 
sumption, if any member of the family claims any 
portion of the property as his separate property the 
burden lies upon him to show that it was aoquired 
by him in circumstances which would constitute it 
his separate property. He may do so by showing 
that the income of the existing ancestral property 
was employed in other ways.” (Principles of Hindu 
Law, 9th Edn., pp. 255-256). 

Similarly, Mayne summarizes the law thus ; 

“Where the possession of a nucleus of joint family 
property is either admitted or proved, an acquisi- 
tion made by a member of the family is presumed! 
to be joint family property. But this is subjeot tol 
the limitation that the joint family property must 
be such as with its aid the property in question 
could have been acquired. And it is only after the 
possession of an adequate nucleus is shown, the 
onus shifts on to the person who claims the property 
as self-acquisition affirmatively to make out that 
the property was acquired without any aid from the 
family estate.” (10th Edn., pp. 373-374). 

In I. L. R. (1937) Bom. 708 1 (Beaumont 0. J„ 
and N. J. Wadia J.), Beaumont C. J. observed as 
follows : 

“In my opinion the nuoleus of joint family pro- 
perty necessary to give rise to the presumption must 
bo family property from which the purchase money 
for the property in suit might have been derived 
wholly, or at any rate in considerable part. It is not 
in my opinion enough to prove .... that the mere 
possession of joint family at the date of the pur- 
chase of the property in suit is enough to raise the 
presumption that the property in suit is itself joint 

1. (’37) 24 A.I.R. 1937 Bom. 446 : 171 I. C. 628 : 
I.L.R. (1937) Bom. 708 : 39 Bom.L.R. 846, Babo- 
bhai Girdharlal v. Ujamlal Hargovandas. 
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« » property. It would, I think, be unfortunate 
if the Court was bound to presume that something 
had occurred, which on the evidence could not pos* 
sibly have occurred, and if it be shown that the only 
joint family property existing at the date of the 
acquisition of the property in suit was of such 
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nature that it could not possibly have been the 
means of acquiring the property in suit, then in my 
-opinion the presumption that the property in suit 
is joint family property does not arise.” 

In A. I. R. 1930 Mad. 662, 2 Ananta Krishna 
Ayyar J., after discussing the various decided cases 
on the point, summed up as follows : 

In some cases, it is mentioned that mere posses- 
sion of joint family property by a joint Hindu 
family would raise a presumption of law that all 
the property in the possession of a coparcener is 
joint family property. I should like to observe that 
the above position would be strictly correct only if 
the joint family property possessed by the joint Hindu 
family was such as would have enabled and led to 
the acquisition of the other property. If having 
regard to the nature of the income from the admit- 
ted joint family property or otherwise, the same 
could not have possibly helped in or led to the ac- 
quisition of subsequent property, then there is no 
presumption that the subsequent property is joint 
family property. Either the presumption should be 
raised only when the property possessed by the joint 
family was yielding such income as could have 
enabled the acquisitions of the subsequently acquir- 
ed property or the presumption if raised from the 
mere position of the joint family property should 
be taken to have been counterbalanced by proof 
that such property yielded no income and could not 
c have otherwise helped in or led to the acquisition 
of other property.” 

In I. L.R. (1938) Mad. 696 3 * (Madhavan Nair and 
King JJ.) it was held that the mere existence of a 
nucleus-of ancestral property will not by itself raise 
a presumption that the subsequently acquired pro- 
perties of a member are joint family properties. 
The nucleus must be shown to be of such a charac- 
ter as, taking into consideration the surrounding 
oircumstances, would have led to the subsequent 
acquisition with its help. The ancestral nucleus 
must be shown to be of such substantial value that 
it might well have contributed to the acquisition of 
the property in question. In I. L. R. (1937) Mad. 
1012,* Varadachariar and King JJ., took the same 
view. I respectfully agree with the views expressed 
in oases referred to above and in my judgment, in 
order to raise the presumption that the acquired 
property is a joint family property not only should 
the nucleus be established to be sufficient for the 
acquisition of the property but it should also be 
jestablished that it was available to the acquirer. 
'The presumption considered above is not any tech- 
nical rule of Hindu law. It is merely a rule of pro- 
cedure affecting the duty of proof and has its basis 
in the experience and observation of the course of 
the usages and habits of Hindu society. Presump- 
tion is only an inference as to the existence of one 
fact from the existence of some other fact founded 

2. (’30) 17 A.I.R. 1930 Mad. 662 : 126 I. C. 609, 
Sankaranarayana Mudaliar v. Tangaratna Muda- 
liar. 

3J (’38) 25 A.I.R. 1938 Mad. 841 : 179 I. C. 344 : 

I. L. R. (1938) Mad. 696 : (1938) 1 M. L. J. 216, 
Vytbianatha Iyer v. Varadaraja Iyer. 

A. (’37) 24 A.I.R. 1937 Mad. 538 : 170 I. C. 107 : 

I. L. R. (1937) Mad. 1012, Venkata Ramayya v. 
Seehamma. 


npon a previous experience of their connexion. It 
may be pointed out in this connexion that if any 
rule of procedure in this respect can be said to bei 
indicated by the texts dealing with self-acquisitions, 
it is perfectly consistent with the views taken by the 
learned Judges whose judgments have been refer- 
red to above. Chapter 6 of the Dayabhaga, whUe 
dealing with property liable or not liable to parti- 
tion, deals with self-acquisitions, and on the autho- 
rity of Manu and Vishnu declares that to be not 
liable to partition which is gained without expendi- 
ture of patrimony 

.1 

, (Verse 8) 

‘ 3*34 fcH ^gqT^ci: I 

9> 





, (Verse 3) A 

* br ?f her has acquired by his labour, 

™ K S - 1Dg the P atrim0Q 7. h e need not give up 

without his assent, for it was gained by his own 

exertion. (Manu, IX, 208 and Vishnu, XVIII, 42). 

o W n«r n«| eDtly *u ith . hiS fch * ory that one can become 
owner only on the strength of his own exertion— 

Jimutabahana says : 

‘‘Since the patrimony is not used there is no ex- 
ertion on the part of the others, through the means 
of the common property; and, since it was obtained 
by the man’s own labour there is no physical effort 
on the part of the rest; it is therefore the separate a 
property of the acquirer alone.” 

“ ^r<TR:, 

After much discussion Jimutabahana ultimately 
declares that property alone to be liable to partition 
which is acquired by means of joint stock used for 
the express purpose of acquisition and no other : 

?! | (Verse 51 ) 

In conclusion of the section he says ; 

cRHic^ srrwrfi *irrct- h 

*Rfcf fTcT SRHTcf 

“Consequently it was an inaccurate assertion that 
another unseparated brother participates on the 
mere ground of the acquisition being made by an 
unseparated brother.” 

In my judgment the formulation of points 1 and 
2 by the learned Additional District Judge was not 
erroneous and his judgment is not affected by any 
error in this respect. As regards point No. 4 Mr. 

Sen contends that the judgment of the learned Ad- 
ditional District Judge is vitiated by the fact that 
it fails to take into consideration the several mate- 
rial documents relied on by the Court of first in- 
stance and that it ignores altogether the treatment 
of the property by the parties concerned during the 
period from the date of acquisition to 1922 when 
the construction of buildings commenced. Mr. Sen 
contends that this omission has vitiated the entire 
judgment inasmuch as the conduct of the parties 
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0 during this period as found by the Court of first 
instance would have an important bearing both on 
the question whether the original acquisition was 
for the family benefit and whether the story of per- 
missive user since 1922 is unacceptable. Mr. Sen 
further contends that the treatment of the property 
during this period would have an important bearing 
on the question whether the acquirer threw the pro- 
perty into the joint stock. The judgments of both 
the Courts below were placed before us and after 
carefully considering them we are of opinion that 
this contention of Mr. Sen must prevail. The Court 
of first instance took into consideration the docu- 
mentary evidence showing that in the khas mehal 
all the members of the family were recorded as 
joint owners, that at the Cadastral Survey also the 
property was recorded as joint property with speci- 
fication of the shares of the members, that Jamini 
b was alive over 12 years after these records and never 
raised any objection to these entries. On the other 
hand, nearly 12 years after the publication of the 
C. S. Khatian he in his application to the Collector 
for permission to build on the land referred to the 
C. S. Khatian and even during his lifetime acts of 
possession by construction of separate buildings on 
the land by the plaintiffs’ party commenced. Dr. 
Sen Gupta appearing for the respondents, contends 
that all the above records and acts can be explained 
by the evidence on the record. That may be so. 
But the difficulty i9 that the final Court of fact did 
not at all consider this portion of the case, and we 
sitting on second appeal do not feel inclined to enter 
into the evidence in this case. In our judgment this 
contention of Mr. Sen appearing for the appellants 
must be given effect to. The result is that this ap- 
c peal is allowed. The judgment and decree of the 
Court of appeul below are set aside and the case is 
remitted to it for the rehearing of the appeal on the 
evidence already on record. Costs of this appeal as 
also further costs will abide the result. 

MOHAMAD AKRAM J. — I agree. 

G.N./R.K. Appeal allowed. 
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B. K. Mukherjea and Sen JJ. 

Bhowanipur Banicing Corporation, Ltd. 

— Petitioner 

v. 


Pending the hearing of a suit between the mem- 0 
bers of a family for partition of the joint estate, a 
bank which was a creditor to the family for a con- 
siderable sum of money was appointed a receiver to 
the joint estate of the family. By an order of the 
Court dated 17th April 1939 it was directed that all 
realisations made by the receiver from the estate of 
the family, with the exception of certain sums of 
money that were necessary to meet the immediate 
expenses, were to be kept in the current account of 
the bank and disbursements were to be made in 
accordance with the directions which the Court 
might give from time to time. The balance lying in 
the said account to the credit of family estate was 
Rs. 69,926-7-6. Subsequently the bank started pro- 
ceedings under S. 153, Companies Aot.with a propo- 
sal for composition with its creditors : 

Held that it was an elementary proposition of , 
law that there must be two persons to make a con- ' 
tract. No person either an individual or a body cor- 
porate could be his own creditor: 154 E. R. 628 and 
(1910) 1 Ch. 529, Rel . on. [P 558a, 5] 

The bank in its capacity as a bank wa9 appointed 
a receiver to the estate of the family. There was no 
splitting up of the personality and it was not a case 
where one person who in his individual capacity 
had been appointed a receiver held in another capa- 
city the position of a Banker. The receiver and the 
bank were the same person both in fact and in law 
and the bank for the purpose of facilitating the 
realisation of its dues became a receiver of the 
debtors’ estate. Consequently in whatever form the 
money of the family might have been kept by the 
bank it did not become the bank’s money but re- 
mained the money of the family in the hands of the 
bank as receiver : (1883) 23 Ch. D. 75 and 55 E. R. 9 
34, Distvig . [P 55Se,/] 

Held further that the direction in the order was 
a convenient form of keeping accounts and nothing 
more and since in law the bank could not become 
its own creditor the order of the Court could not 
alter that position. [P 558*/] 

Held also that even if the order of the Court 
dated 17th April 1939 could be construed as autho- 
rising tho bank to invest the money of the family 
in its own business for which interest was payable 
from time to time so long as the money was capable 
of being ascertained it did not lose its character as 
a trust mouey : (’33) 20 A. I. R. 1933 P. C. 14S, 
Bel. on. [P 558k] 


Bejoy Kumar Addy and others — 

Opposite Party. 

Civil Rule No. 711 of 1942, Dcoided on 15th July 
1912, issued in matter of application for setting 
aside order of Sub-Judge First Court, 24-Perganas 
(Alipur), 1)/- 22nd May 1942. 

(a) Banker and Customer — Suit for partition 

of joint estate between members of family 

Bank which was creditor of family for conside- 
rable amount appointed receiver — Court direct- 
ing receiver to keep all realisations from estate 
in its current account — Money thus kept in 

current account amounting to Rs. 69,926 

Bank starting proceedings under S. 153, Com- 
panies Act — Bank held could not be its own 
creditor— Amount oi Rs. 69,926 did not become 
bank’s money but remained money of family 
in hands of bank as receiver — Even if bank 
invested aforesaid amount in its business it 
could not lose its character as trust money so 
long as it was capable of being ascertained. 


(b) Banker and Customer — Bank receiving 
money from customer — Bank is debtor oi and fr 
not trustee for customer. 


Tho receipt of money by a banker from or on ac- 


count of its customer constitutes it merely a debtor 
to tho customer, it is not in any sense a trustee for 
tho latter. [P 558a] 


(c) Receiver — Suit for partition of joint 
estate between members of family — Bank credi- 
tor of family appointed receiver — Title remains 
vested in family — Family executing conveyance 
in favour of bank for liquidating its debts — 
Fact that bank qua receiver joins in conveyance 
does not substantially alter nature of transac- 
tion. 

Where in a suit for partition of joint estate be- 
tween members of a family, the bank which is a 
creditor of tho family is appointed receiver, the 
title remains vested in the family and if the parties 
had got to execute a conveyance in favour of the 
bank for the purpose of liquidating their debts the 
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bank qua receiver might be called upon to join in 
the conveyance because he is in possession of the 
property, but that fact cannot substantially alter 
the nature of the transaction. [p 5580 , ft] 

Sushil Ch. Sen and Mahendra Kumar Ghose 

for Petitioner. 

Dr ' 8 ' G ' B asa k> Gour Mahan Dutt, Satya 
Char an Pam, Jnanendra Nath Bakshi and 
Anilendra Nath Roy Choudhuri — 

for Opposite Party. 

— This rule Was 
obtained by the Bhowanipur Banking Corporation 

against two orders of the Subordinate Judge First 
Court, Alipur directing the petitioner to deposit in 
Court the entire amount held by it in its current 
account as receiver to the estate of the opposite 
parties. The material facts are not in controversy 
b and may be shortly stated as follows : The opposite 
parties are all members of the Addy family of 
Chetla. One of them, viz., opposite party No. 1 in- 
stituted a suit for partition in the Court of the First 
Subordinate Judge at Alipur against his other co- 

S « a . n , fchis suifc was registered as T. S. No. 55 
of 1937 of that Court. On 18th September 1937, the 
petitioner who was and is a creditor to the Addys 
for a, considerable sum of money was appointed a 
receiver to the joint estate of the Addys pending the 
hearing of the partition suit. By an order of the 
Court dated 17th April 1939 it was directed that all 
realisations made by the receiver from the estate of 
the Addys, with the exception of certain sums of 
money that were necessary to meet the immediate 
expenses, were to be kept in the current account of 
the bank and disbursements were to be made in ac- 
cordance with the directions which the Court might 
c give from time to time. The balance lying in the 
said account to the credit of the Addys’ estate on 

6 e th *^ a L 1942 ,o Was Rs> 69,926-7-6. On the afternoon 
?? 1942 the bank which was in financial 

difficulties from sometime past temporarily suspen- 
ded payment to its depositors until further orders. 
On 8 th May following, the opposite party No. 2 
made an application to the Court for a direction on 
the receiver to deposit all monies, belonging to the 
Addys’ estate which was held by it, either in the 
Government Treasury or in some other safe place. 

I he Couit called for a report from the receiver 
which was submitted on 11th May 1942. On the 
same date the petitioner Bank filed an application 
in the original side of this Court under S. 153, 
Companies Act, with a proposal for composition 
with its creditors. That application was admitted 
d on that very date and orders were passed for holding 
the meetings of the share-holders and depositors for 
the purpose of approval of the scheme. On 13th 
May 1942 the Bank reported to the Court that as it 
had already made an application under S. 153, 
Companies Act, and the matter was fixed for hear- 
ing on 26th June next it was not possible for it to 
bring into Court the money lying in its current 
account to the credit of the Addys* estate. The 
Court on hearing all the parties made an order on 
18th May 1942 directing the petitioner to deposit all 
monies belonging to the Addys’ estate either in 
some Government Treasury by challan or in the 
Reserve Bank of India, Calcutta, within a week 
from that date. It is said that after this order was 
passed the Supervisor who was managing the estate 
under the receiver and who was also one of the 
directors of the Bank, wrote a formal letter to the 
Bank requesting it to pay the sum of Rs. 69,926 
^and annas odd mentioned above. To this the Ac- 
countant of the Bank replied by saying that till the 


final determination of the proceedings under S. 153, 
Companies Act, the Bank was not legally competent 6 
to make any preferential payment to any of its 
creditors. This matter was reported to the Court 
and the Subordinate Judge by his order dated 22 nd 
May 1942, confirmed the previous order made by 
him on 18th May 1942. The receiver was directed to 
deposit the money either in the Government Trea- 
sury or in the Imperial or Central Bank of India 
within the time ,already fixed failing which the 
premises where the Bank holds its office was dir- 
ected to be attached and sold. It is the propriety of 

this order that has been challenged before us in 
this rule. 

^ r * Sushil Ch. Sen who appears in support of 
the rule has contended before us that although the 
monies realised by the Bank as receiver, from the 
estate of the Addys, and held by it would ordinarily 
remain the monies of the Addys, yet under orders / 
of the Court it opened a current account with itself 
in its capacity as receiver the legal position was 
that the Bank qua receiver became its own oreditor. 
lhe money deposited in the current account no 
longer remained the money of the Addys and it 
became the Bank’s money which the Bank was only 
bound to repay in accordance with the usual terms 
under which it held the depositor’s money. If there- 
fore the Bank embarked upon a scheme of composi- 
tion with its creditors under S. 153, Companies Act 
and the scheme was approved by this Court the 
receiver to the Addys* estate would be in the same 
position as any other creditor to the Bank and 
would be bound by the scheme. It is true that at 
the date when the Subordinate Judge made the 
order, the meeting of the depositors was not yet held 
but as the Bank had already started a proceeding 
under S. 153, Companies Act, it could not very well J 
frustrate the scheme by giving preference to one of 
the creditors. It is contended that in these circum- 
stances the receiver is legally incompetent to with- 
draw any money from the Bank and it can only 
recover the money in terms of the scheme as might 
bo finally sanctioned. 

Dr. Basak who appears for the opposite party has 
argued on the other hand that whatever the position 
might have been if the Bank as receiver had opened 
a current account with another Bank and that Bank 
had entered into a composition with its creditors 
under the Companies Act, the position was quite 
different when, the Bank opened an account with 
itself. It is said that as monies were obtained by 
the Bank in its capacity as a receiver to the Addys’ 
estate, then so long as they were retained by it they 
would remain the money of the Addys’ estate in its & 
hand and it was immaterial whether it was kept in 
its current account or not or in any other manner. 

Dr. Basak’s contention substantially is that the 
money would not become the assets of the Bank and 
would not be divisible among its creditors in the 
event of a winding up proceedings. If the Bank 
wants to enter into a composition with its creditors 
it should frame a scheme on the footing that this 
sum of money does not form part of its assets. 

The controversy thus centres round the short 
point whether the money deposited by the Bank qua 
receiver in its current account still remains the 
money of the Addy 3 held by the receiver on behalf 
of the latter or it belonged absolutely to the Bank 
and the Bank qua receiver occupied the position of 
a creditor or depositor in respect to this amount. It 
is not disputed on the petitioner’s side that if the 
Bank had kept the money in it’s own vault without 
opening any current account it would undoubtedly 
retain its character as a trust money. But the posi- 
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a tion is said to have been altered as soon as the current 
account was opened. Then the Bank qua receiver 
became its own creditor and as a creditor it could 
not have preferential rights over the other creditors. 
In support of this contention, Mr. Sen has placed 
reliance on the well known decision in (1844-48) 2 
H. L. C. 28. 1 The proposition enunciated in that 
case cannot possibly be disputed. It is perfectly well 
settled that the receipt of money by a Banker from 
or on account of its customer constitutes him merely 
a debtor to the customer, he is not in any sense a 
trustee for the latter. But the primary question 
that arises for determination in the present case is 
whether the Bank as receiver did and could become 
in law its own creditor by going through the for- 
mality of opening a current account with itself. It 
is an elementary proposition of law that there must 
be two persons to make a contract. No person either 
b an individual or a body corporate can be his own 
creditor. In the old English case in 154 E. R. 628 2 
there was an action on a covenant by C to pay 
money to A, D , and himself. A plea of demurrer 
was raised that no action lay on the covenant 
which was in effect a contract by the defendant to 
pay money to himself. This plea was allowed and it 
was observed by Pollock C. B. that the contract was 
senseless. The same principle was applied in (1910) 
1 Ch. 5293 and (1911) 1 Ch. 361* and it was held 
that when the covenantor and the covenantee were 
the same person the contract was void and the 
action must be dismissed. 

Mr. Sen has argued that a person in one charac- 
ter might enter into a contract with himself in 
another character and he has cited in support of 
his contention the cases in (1883) 23 Ch. D. 75 6 and 
c 55 E. It. 34® at p. 38. In the first of these cases the 
receiver of a business had advanced money of his 
own to the business. Jessel, M. It. pointed out that 
the practice in the Chancery Division was that the 
receiver should apply to the Court for sanction 
before advancing any money and if he had obtained 
such sanction interest could bo allowed to him at 
the rate of 5 per. cent upon his advance. This case 
in my opinion, has got no application to tho facts of 
the present one. Tho position of a receivor may be 
taken to bo that of a trustee. lie may occupy a 
fiduciary position in relation to the estate of whioh 
he is appointed a receiver but tho trustee and tho 
cestui quc trust are not the samo person in law and 
there is nothing in law which prevents the trustee 
from lending money to tho cestui que trust. Tho 
only disability as recognised by Equity Courts is 
that he must not make any profit as a trsutee. In 
the other case three trustees two of whom were 
Bankers were empowered to carry on a business and 
to “borrow money from any Bank or other persons 
for that purpose”. The bankers niado advances of 
money to the trust on compound interest. It was 
held that having regard to the fiduciary position 
occupied by them they must not make profit out of 
these advances but were entitled to simple interest 
only. This decision also docs not help tho petitioner 
in the leas t. One person who is appointed a receiver 

1. (1844-48) 2 II. L. C 28, Policy v. Hill. 

2. 154 E. It. 028, Faulkner v. Richard Lowe. 

3. (1910) 1 Ch. 529 : 79 L. J. Ch. 291 : 102 L. T. 
L. T. 417 : 54 S. J. 307, Ellis v. Kerr. 


4. (1911) 1 Ch. 301 : 80 L. J. Ch. 298 : 104 L. T. 
380 : 55 S. J. 235, Napier v. Williams. 

5 ; (1883) 23 Ch. D. 75 : 52 L. .1. Ch. 078:48 L. T. 

751: 31 W. R. 418, In ro Bushell; Ex parte Izard. 
6. 55 10. K. 34, Crosskill v. Rower. 


or trustee in his individual capacity may in another 
capacity hold the position of a banker. As a Banker 8 
he might advance money to the estate in respect of 
which he was appointed a trustee and such transac- 
tion might be quite legal and effective subject to the 
rule that the person occupying a fiduciary position 
would not be entitled to make any profit by taking 
advantage of his position as a trustee. In the pre 
sent case however the Bank in its capacity as a 
Bank was appointed a receiver to the estate of the 
Addys and made realisations from the properties of 
which it 'was put into possession. There was no 
splitting up of the personality and it was not a case 
where one person who in his individual capacity has 
been appointed a receiver holds in another capacity 
the position of a banker. The receiver and the 
Bank were in our opinion the same person both in 
fact and in law and the Bank for the purpose of 
facilitating the realisation of its dues became a f 
receiver of the debtors’ estate. 

We hold therefore that in these circumstances in 
whatever form the money of the Addys might have 
beon kept by the Bank it did not become the Bank's 
money but remained the money of the Addys in 
the hands of the Bank as receiver. Stress is laid by 
Mr. Sen upon the order of the Court dated 17th 
April 1939 whioh sanctioned the opening of a cur- 
rent account in the Bank. It appears from the order 
sheet that a complaint was made by some of the 
Addys to the effeot that all the realisations from 
their estate were being appropriated by the receiver 
in payment of the interest due to the Bank and in 
fact the receiver was taking interest in excess of 
what was legally due. The direction of the Court 
was that all monies that might be realised from the 
estate should in the first instance be put in the 
current account of the Bank and then spent in ^ 
such manner as the Court would from time to time 
direct. In our opinion, it was a convenient form of 
keeping accounts and nothing more and if in law 
the bank could not become its own creditor the 
order of the Court could not possibly alter this 
position. Another thing that has been pointed out 
to us is that the Court below had actually sanc- 
tioned the execution of certain conveyances by the 
bank qua receiver in favour of the bank itself. As a 
matter of fact, no conveyance had yet been executed 
and the legality and propriety of these transactions 
have not been decided as yet. In our opinion, how-i 
ever, that faot does not present any difficulty. The 
receiver as such has not title to the property whioh 
is the subject-matter of the litigation. The title 
remains vested in tho parties and if the parties had 
got to oxecute a conveyance in favour of the bank K 
for tho purpose of liquidating their debts the bank 
qua receiver might be called upon to join in the 
conveyance because ho is in possession of the pro- 
perty, but wo do not think that this faot substan- 
tially alters the nature of the transaction. At any 
rate we are not called upon to say anything as to! 
the legal effeot of a transaction like that. 

The last thing that has been pointed out is that 
interest was paid by the bank upon tho credit 
balance in the current account opened by the re- 
ceiver and in all othor respects no distinction was 
made between the receiver's account and the ac- 
count of any other depositor. But even if we oon-i 
strue the order of the Court dated 17th April 1939 
as authorising the bank to invest the money of the 
Addys in its own business for which interest was 
payable from time to time we think that so long as 
the money is capable of being ascertained, it does 
not lose its character as a trust money. This pro 
position is supported by tho pronouncement of the 1 



1942 


Harendra Nath v. Sourindra Nath (B. C. Mitter J.) Calcutta 559 


o ?£ dio j al Committee in 60 I. A. 203.7, We hold 
therefore that a sum of Rs. 69,926 and annas odd 


I • - ftUU ttuuas Odd 

Jymg in the current account of the petitioner bank 

to the credit of the Addys’ estate should be regarded 

not as the assets of the firm but as a money be- 

longing to the Addys in the bands of the bank as 

receiver of their estate. The Court below was there- 

tore right in directing the receiver to bring that 

money into Court and deposit in such way as it 

considers proper. It is represented to us that the 

bank may not be in a position at the present 

moment to bring the entire money into Court and 

it is said that they might very well set off this 

amount as against the dues of the Addys to them 

on the mortgage. It is not disputed that the Addys 

owe a large sum of money to the bank but it is not 

disputed at the same time that the members of the 

family also want money for their maintenance ex- 

b penses and for meeting other immediate demands. 

in these circumstances we leave it to the Court 

below to decide whether the entire amount should 

be brought into Court forthwith or not. The Court 

may give suitable directions in this matter as it 

thinks proper The question of attachment and 

sale of the bank premises may be taken up after the 

Court has considered this matter. Subject to the 

observations made above the rule is discharged 

with costs, hearing fee being assessed at three gold 
mohurs. 6 

SEN J. — I agree. 

G.N . /R.K, Rul e discharged . 

7. (’33) 20 A.I.R. 1933 P C 148 : 143 I C 162 • 
60 I.A. 203 : 56 Mad 570 (P.C.), Official Assignee’, 
Madras v. Knshnaji Bhat. K 

c 
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R. C. Mitter and Khundkar JJ. 

Bai Harendra Nath Chaudhury 

Defendant 1 — Appellant 
v. 

Bai Sourindra Nath Choudhury and 
others — Plaintiffs — Bespondents . 

Appeal No. 56 of 1939, Decided on 10th June 1942 

No^mbfr 1 ms? 0 ' 60 °' Sub - Jud 8 0 ’ Khulo8 > D /‘ 30t ^ 

. * (a > Civil P. C. (1908), O. 8, R. 6 — Set off 

js nailable to defendant only __ Nature of set 
off explained. 

d j o ? e ‘; 0f V 8 a , plea T , in defence, a plea available to the 
defendant only. It is a defence and a counter claim 
combined, defence to the extent of wiping out the 
plamtiBs o aim and a claim by the defendant in 
tne suit itself for the balance. [p 5606] 

(’40) Chitaley, O. 8, R. 6, N. 2. 

( 41) Mulla, Page 622, Note “Conditions of appli- 
cability of the rule.” y 

_ ’ <*>) Civil P. C. (1908), O. 8, R. 6 and O. 20 
K. 19 --Set off and counter claim distinguished 
— In former case, it must be within limitation 
at time of plaint — In case of counter claim it 
must be in time at date of written statement! 

Although the word set- off only is used in O. 8 
R. 6 and not the word counter claim also, the claim 
to the ascertained sum of money whioh the Code 
permits the defendant to set up in the plaintiff’s 
action for money may not only be what is strictly 
termed set-off but what is also a counter-claim. If 


the claim set up by the defendant is in respect of a 
debt which is less than or equal to the plaintiff’s 6 
claim m the suit it is a plea cf set-off pure and 
simple but if it exceeds the plaintiff’s claim it is to 
the extent of the excess a cross claim for the excess 
he is to be given a decree against the plaintiff in 
the same action. 5 gj c j 

Where the set-off is merely defensive (for the 

d i°® S P ofc ° laim a sum in excess of the 
plaintiffs clium), the relevant enquiry would be 

^ dead Claim afc the date of the 

plaintiff s suit. Where however the defendant pleads 

for. a sum of money which is in excess of the plain- 
tiff s claim he occupies to the extent of the excess 
the position of a plaintiff in a cross suit, and in 
such a case and for the excess amount time is to be 
reckoned not from the date of the plaintiff’s suit 

mpn/ r . r he ; datG 7 heU he files his written state- 

ment . Case law referred. [P 561 /] / 

C. P. C. — 

(’40) Chitaley, O. 8, R. 6, N. 15. 

( 41) Mulla, Page 629, Note “Counter-claim.” 

(cj Practice — New plea. 

■ ^' ea d fP e f din e “pon facts which were not put in 

late s ace 6 ° Wer C ° Urt CaDn0t be allowed at “PP- 1 - 

c p c. _ [P 561g] 

<;??> ?, hi f? Ie y> °- R- 1, n. 12 , pt. i. 

( 41) Mulla, Page 1155, Pt. (1). 

Hira Lai Chakravarty and Surendra Nath 
Basu (Sr.) — for Appellant. 

Jatindra Nath, Sanyal, Eamjit Mulcherji and 
oxbakali Bagcht — for Respondents. 

*** MITTER J. — The plaintiffs are the 
sons and heirs of Rai Satindra Nath Choudhury of 9 
Nakipore. Rai Harendra Nath Chowdhury, the' de- 
fendant-appellant and his cousin Rai Dhirendra « 
Nath Chowdhury of Taki jointly held under Rai 

. Vu ? number of 8 aQ ti tenures. Later on some 
of those tenures were split up and Rai Harendra 
Nath became the sole tenant under Rai Satindra in 
respect of the four tenures which are the subject- 
matter of the suit in which this appeal arises. The 
plaintiffs have sued him for arrears of rent and 

?Q S frT 3 t °| et m e u Wi , tb dama o es for the years 1341 to 

R a 4 Qo?i S ;QT h ^u c aim as laid iD the P laint is *<>r 

^27113-L Thesuit was filed on 19th April 1938. 

The plaintiffs in their turn hold five tenures 
under Rai Harendra and others. The total rent 
annually payable for them is Rs. 8715 odd. In his 
written statement filed on 5th August 1938 Rai 
Harendra states that in respect of the said five h 
tenures the sum of Rs. 8106-6-1 is due to him from 
the plaintiffs for the years 1341 to 1344. He claims 
a set off for the said amount. At the time when the 
plaint was filed his claim for none of these years 
wa S barred by time, but at the date when he filed 
his written statement the claim for his share of the 
rent for the year 1341 B.S. was so barred. In a re- 
joinder filed by the plaintiffs on 15th August 1938, 
they stated that the mutual claims of themselves 
and of Rai Harendra Nath up to the year 1332 B.S. 
had been set off against each other but there had 
not been any adjustment after that year. They fur- 
ther stated that by reason of the assurances given 
by Rai Harendra to the plaintiff's father, Rai 
Satindra, the latter desisted from suing the former 
for arrears of rent for the four tenures in suit for 
the years 1333 to 1340 B.S. with the result that 
their claim for that period became barred by time. 

They accordingly prayed that the claim of Rai 
Harendra Nath for rent against the plaintiffs for 
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r the years 1341 to 1344 may be set off not against 
a their claim as made in the suit, that is against the 
arrears for 1341 to 1344, but against their claim for 
rent for those years, namely 1333 to 1340 B.S. 

The learned Subordinate Judge held that on the 
assurance of Rai Harendra Nath the plaintiffs’ 
father, Rai Satindra Nath, did not sue the former 
for the arrears of rent due to him for the years 
1333 to 1340 with the result that his claim for that 
period became barred by time. This finding of the 
learned Subordinate Judge has not been challenged 
by the appellant. The learned Subordinate Judge 
further held that the plaintiffs were entitled to 
“claim equitable set-off of their admitted time- 
barred rent dues against the defendant.” He accord- 
ingly took accounts of what was due to the plain- 
tiffs from the defendants on aocount of rent and 
cesses from the year 1333 to 1344 and set off against 
b the said amount the arrears of rent and cesses due 
from the plaintiffs to the defendant for the years 
1341 to 1344 13. S. and passed a decree for the 
balance in favour of the plaintiffs. This part of the 
judgment only is challenged by the defendant appel- 
lant. In our judgment, the learned Subordinate 
Judge is not right in this respect. The expression 
used by the learned Subordinate Judge “that the 
plaintiff is entitled to claim equitable set-off” is 
unhappy. The claim of the plaintiff’s to the arrears 
of rent for the years 1333 to 1340 can on no account 
be taken to arise out of the same “transaction” out 
of which arose the claim of the defendant for the 
rent of the years 1341-1344 to which he laid claim 
in his written statement. Moreover set-off is a plea 
in defence, a plea available to the defendant only. 
In its original and strict sense it is a defence pure 
and simple, which by adjustment would either 
c wipe off or reduce the plaintiff’s claim for money as 
made in the suit. In its enlarged sense, and that is 
of statutory creation, it is a defence and a counter- 
claim combined, defence to the extent of wiping out 
the plaintiff’s claim and a claim by the defendant 
in the suit itself for the balance. We accordingly 
take it that the learned Subordinate Judge meant 
that in equity the plaintiff was entitled to say that 
the claim of the defendant was to be adjusted not 
against the money claimed by the plaintiffs in then- 
plaint but against what they bad not claimed in 
the plaint and what they could have claimed as 
plaintiffs, if the defendant had not lulled them to 
inaction by his assurance that he would not set up 
the plea of limitation. Even if this be the meaning 
of the learned Subordinate Judge wo do not think 
that, he is right. The learned Subordinate Judge 
( l has in effect given the plaintiffs a decreo for a sum 
not only not included in their plaint but the claim 
at the (late of their suit to which was barred by 
limitation. Even if that claim had been included 
in the plaint he would have been under a duty to 
dismiss it in view of S. 3, Limitation Act. 

The claim to set-off as made by the defendant 
comes within O. 8, R. 0, Civil P. C. The defendant 
was entitled to claim sot off, if the money was legallv 
recoverable. The only way in which the plaintiffs 
could have met the defendants’ claim was by plead- 
ing and showing that the money was not legally 
recoverable by the defondant, either by reason of 
somo legal bar or by reason of facts which if estab- 
lished would have been an answer on the merits. 
I«'or instance they could have pleaded that the claim 
' vn9 l' arrc d by time or that the sum claimed was not 
due, or it was paid upbeforo or adjusted in fact against 
other claims ot theirs or there was an agreement to 
adjust the same against ot her claims of theirs. They 
haw* not, howover, in their rejoinder taken defences 


of the nature indicated above. Moreover, in the evi- 
dence led by them they have expressly stated that 
the rent of 1341-1344 due to the defendant was never 
adjusted against their claim for rent for the years 
1333 to 1340 nor was there an agreement to adjust 
the same in that manner. We accordingly hold that 
the plaintiffs are not entitled to have the defendant’s 
claim adjusted towards their claim for rent for the 
years 1333 to 1340 B. S. The arrears claimed by 
the defendants are admitted. The only material 
question therefore is whether any portion thereof is 
barred by time. 

At the date when the plaintiffs filed their suit no 
portion of the defendant’s claim was so barred. At 
the time when the defendant filed his written state- 
ment his olaim for the arrears for 1341 B. S. was 
barred by time. The question is what date, the date 
of the presentation of the plaint or the date of the 
written statement in which set-off was pleaded, / 
would be the material date. Order 8,R. 6, Civil P.C., 
does not deal with this point. By enacting in sub- 
r. (1) that the money claimed by the defendant must 
be “legally recoverable” the Legislature indicated 
among others the question of limitation. The olaim 
of the defendant whioh is sought to be set-off must 
not be a dead olaim. Sub-rule (2) enacts that the 
written statement shall have theeffeot of a plaint in 
a cross suit, the objeot being, as is expressed in the 
sub-rule itself and in O. 20, R. 19, to confer power 
on the Court to adjudicate also upon the claim to 
the sum of money made by the defendant in his 
written statement and to pass a deoree in his favour 
in case the balance turned in his favour. There 
being thus no clear indication on the point in the 
rule itself we will have to decide the question in 
accordance with principles and precedents. We have 
already stated that in its origin set-off was purely a ^ 
weapon of defence and not of attack. Both set-off 
and counter-claim are creatures of statute. They 
are, however, essentially different. In (1881) 5 
Q.B.D. 569^ Cookburn O. J. dealing with set-off in 
its original sense thus observed : 

“In my opinion it is altogether a mistake to 
treat a countor-claim and set off as standing on the 
same footing, or a counter-claim as equivalent 
only to a set- off. Set-off and countor-claim may be, 
and commonly are, essentially different; and it 
becomes necessary, therefore, to see in eaoh case 
whether a counter-claim amounts in effect to no 
more than a set-off, or whether it is in effect a cross 

action The plea (of set- off) can only be 

used in the way of defence to the plaintiff’s action, 
as n shield, not as a sword. Though the defendant 
succeeded in proving a debt exceeding the plaintiff’s h 
demand, ho was not entitled to recover the excess; 
the effect was only to defeat the plaintiff’s action, 
the samo as though the debt proved had been equal 
to the amount of the claim established by the plain- 
tiff and no more.” 


The learned-Chief Justice after quoting with 
approval the following observations of Brett, L. J. 
made in (1878) 3 Q. B. D. 324;* 

A counter-claim is sometimes a mere set-off, 
sometimes it is the nature of a cross action; some- 
times it is in respect of a wholly independent trans- 
action,” finally observed thus : 

I am therefore of opinion that, while under the 
special enactment of the statutes relating to set-off 
a plaintiff recovers no more than the amount of his 


1- (1881) 5 Q.B.D. 569 : 49 L.J.Q.13. 857 : 43 L.T. 
200 : *29 \\ .R. 49 : 44 J.P. 748, Stooke v. Taylor. 
2. (1878) 3 Q. B. D. 324 : 47 L. J. Q. B. 270*: 38 
L. T. *250 : *26 W. R. 742, Winterfield v. Bradman. 
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4 claim as reduced by the set-off, the effect of a 
counter-claim is altogether different, and where such 
a claim is set up as a cross action, each party re- 
covers the amount of his claim, although by a wise 
and salutary provision the party establishing his 
claim for the larger amount, whether plaintiff or 
defendant, obtains judgment for the excess only of 
his olaim over that of the other.*’ 

In this passage the learned Chief Justice was 
obviously referring to O. 19, R. 3 of the Supreme 
Court Rules which runs thus : 

"A defendant in an action may set off, or set up 
by way of counter claim against the claims of the 
plaintiff, any right or claim, whether such set-off or 
counter claim sound in damages or not, and such 
set-off or counter-claim shall have the same effect 
as the statement of a claim in a cross action, so as 
to enable the Court to pronounce a final judgment 
in the same action, both on the original and on the 
cross claim.” 

The first part of this rule is wider than 0. 8 
R. 6, sub-r. (1), Civil P. C., for the counter-claim 
may be in respect of a debt, i.e., an ascertained sum 
of money, as also in respect of damages. But the 
last part of this rule, corresponds substantially to 
sub-r. (2) of O. 8, R. 6. Although the word ‘ counter- 
claim” is not used in our statute and although 
generally speaking a counter claim is incompetent 
under the procedure laid down in the Code of Civil 
Procedure and such a claim by the defendant must 
be enforced in a separate suit (60 I. A. 2973 at 
p. 303) O. 8, R. 6 read with O. 20, R. 19 does permit 
what is in essence a counter claim of a specific kind 
namely where the counter claim i 3 in respect of an 
ascertained sum of money exceeding the plaintiff’s 
demand and in that case it is permissible for the 
Court to pass a decree in favour of the defendant 
for the excess sum over the plaintiff’s demand. 
Although the word set-off only is used in 0. 8, R. 6 
and not the word counter-claim also, the claim to 
the ascertained sum of money which the Code 
permits the defendant to set up in the plaintiff’s 
action for money may not only be what is strictly 
termed set-off but what is also a counter claim. If 
the claim set up by the defendant is in respect of a 
debt which is less than or equal to the plaintiff’s 
claim m the suit, it is a plea of set-off pure and 
simple, but if it exceeds the plaintiff’s claim it is to 
the extent of the excess a cross claim, for the excess 

he is to be given a decree against the plaintiff in the 
same action. 

In the case before us what has been pleaded is 
pure set-off, for the defendant claims an ascertained 
sum of money which is less than the plaintiff’s 
demand in the suit. On general principles there 
would have been no question of limitation, for a 
defence is not barred by lapse of time. But a plea of 
set off urged by way of defence and only as a defence 
to the plaintiff’s claim for money being of statutory 
creation must be regulated by the provisions of the 
statutes which creates it. By the terms of O. 8, R. 6 
of the Code the claim must be legally recoverable, 
that is, must not be a dead claim. As the set off we 
are considering is merely defensive (for the defen- 
dant does not claim a sum in excess of the plain- 
tiff s claim)— an answer to the plaintiff’s claim, on 
principle the relevant enquiry would be whether it 
was a dead claim at the date of the plaintiff’s suit. 

If the other view be taken, namely that the mate- 
nal date is to be the date of the written statement, 


it would lie in the power of the plaintiff to defeat 
such a plea of the defendant by simply delaying the 
service of the summons on the defendant. In (1850) 

5 Q. B. 1046 = 117 E. R. 755, 4 the view we take 
was adopted and though the judgment does not give 
any reason the argument of the counsel that “any 
other view would lead to this injustice; that the 
defendant might not bring an action on his claim 
knowing that the plaintiff had a claim, whereas the’ 
plaintiff by issuing his writ and not declaring till 
the defendant’s right of action was barred, might 
avail himself of his own claim and get rid of the 
demand against him,” is worth consideration. 

In suoh a case, duty requires, that the plkintiff 
should himself deduct from his demand the debt 
whioh was due from him to the defendant and 
which was not dead at the time of his suit and sue 
the defendant for the balance, and if he does not 
act in that manner, the Court will place him in the / 
same position in which he ought to have placed 
himself. The view we are adopting is supported by a 

i° a n ° f deoisions of all the High Courts, 

7 All. 2846 at p. 287, 56 All. 821,6 48 Cal. 8177 at 

pp. 823 824, A. I. R. 1936 Cal 277,8 A. I. R. 1923 

avTio w! aDd ^ L R ' 1920 Mad ‘ 819 = 42 Mad. 
a/iS * Vvhere, however, the defendant pleads for a 

sum of money which is in excess of the plaintiff’s 

claim he occupies to the extent of the excess the 

position of a plaintiff in a cross suit and in such a 

case and for the excess amount time is to bereckon- 

ed not from the date of the plaintiff’s suit but from 

the date when he filed his written statement. On 

the facts of this case, we hold that the claim of the 

defendant for the rent of 1341 also can be set off 

against the plaintiffs’ demand. 

A new point was raised before us for the first n 
time by the plaintiff’s advocate, namely, that the 
claim of the defendant cannot be set off against the 
plaintiffs’ demand, inasmuch as the debt due by the 
plaintiffs was not due to the defendant alone, but 
to the defendant and others. In the written state- 
ment, the defendant distinctly alleged that the sum 
c aimed by him by way of set-off was due to him 
alone. In the rejoinder of the plaintiffs that fact 
was not denied. We cannot, accordingly, allow the 
plaintiffs to raise the said plea at this stage, it 
depending upon facts which were not put in issue 
m the lower Court. The result is that this appeal is 
allowed. The defendant is allowed set off to the 
extent of Rupees 8106-0-3 from the plaintiffs’ 
demand of Rs. 9272-13-1. The plaintiffs will accor- 
6 e t Q- decree for the balance, namely for rupees 
1166-10-1. The plaintiffs would get proportionate 
costs of the lower Court, but the parties will bear ^ 
their respective costs of this Court, exoept that the 


e 


3 * (’ 33 ) 20 A LR * 1933 p - C. 29 : 141 I. C. 209 : 
60 Cal 980 : 60 I. A. 297 (P.C.), Currimbhoy & 
Co. Ltd. v. Creet. 
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4 . (18-50) 15 Q. B. 1046 : 81 R. R. 832 : 117 E. R. 
755, Walker v. Clements. 

5 . (’85) 7 All. 284 : 1885 A. W. N. 40, Pragi Lai 
v. Maxwell. 

6. (’34) 21 A. I. R. 1934 All. 427 : 150 I. C. 105 : 
56 All. 821 : 1934 A. L. J. 236, Bharta v. Chet 
Ram. 

7 . (’21) 8 A. I. R. 1921 Cal, 67 : 66 I. C. 209 : 48 
Cal. 817 : 25 C. W. N. 800, Narendra Lai v. Taru 
Bala Dassi. 

8. (’36) 23 A. I. R. 1936 Cal. 277 : 167 I. C. 265, 
Jitendra Nath v. Jnanada Kanta Das. 

9. (’23) 10 A.l.R. 1923 Bom. 113 : 77 I.C. 943 : 24 
Bom. L. R. 998, Najan Ahmed-Haji Ali v. Sale 
Mohamed Peermahomed. 

10. (’20) 7 A.l.R. 1920 Mad. 819 : 53 I.C. 234 : 42 
Mad. 873 : 37 M. L. J. 276, Narasimha Rao v. Sri 
Rajah Vellanki Srinivasa Jagannatha Rao. 
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a defendant would get from the plaintiffs-respondents 
the costs of the court-fee stamp paid on the memo- 
ramdum of appeal. The cross-objection is dismissed. 
We make no order as to costs in the cross-objection. 

KHUNDKAR J. — I agree. 

R.K. Appeal allowed. 
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Derbyshire C. J. and McNair J. 

Bank of Baroda Ltd . — Appellants 

v. 

Punjab National Bank Ltd. and others 

— Respondents. 

Appeal No. 42 of 1940, Decided on 17th March 
b 1942, from original decree of Panckridge J., 
Reported in (’41) 28 A.I.R. 1941 Cal. 372. 

(a) Negotiable Instruments Act (1881), S. 5 

— Post dated cheque is bill of exchange. 

Although there is no provision in the Negotiable 
Instruments Act specifically allowing post dated 
cheques, there is nothing forbidding them; and 
para. 2 of S. 5 contemplates the making of a bill of 
exchange payable at a future date. [P 563c] 

• (b) Negotiable Instruments Act (1881), S. 7 

— Marking of cheques as good for payment by 
bank amounts to acceptance. 

The marking or certification of a cheque by a 
bank as good for payment amounts to an acceptance 
by the bank. And the banks in Calcutta which cer- 
tify and mark cheques regard the certification or 
c marking as being an acceptance which makes them 
legally liable to pay the amount thereof and they 
honour their obligations; English cases referred. 

[P 5650, h] 

(c) Stamp Act (1899), S. 36 — Objection can- 
not be raised in appeal for first time. 

Where no objection has been raised in the trial 
Court as to admissibility of an instrument on the 
ground of its not being stamped, its admissibility 
cannot be questioned in appeal. [P 565ft; P 566a] 

C. P. C. — 

(*40) Chitaley, 0. 41 R. 1 N. 12 Tt. 6. 

(’41) Mulla, Page 1155 N. “Grounds of objection 
which may be taken for the first time in appeal.” 

Advocate-General and S. Choudhury — 

for Appellants. 

S. 21/. Bose, S. G. Ray and P. K. Sen — 

for Respondents. 

DERBYSHIRE C. J. — The appellants appeal 
from a decree made against them on 28th June 1940* 
by Panckridge J. in favour of the respondents for 
Rs. 2,75,000 with interest at 6 per cent, per annum. 
The facts are shortly as follows: One Ghose was a 
customer of the Baroda Bank and one Mittcr pur- 
ported to guarantee his account there. One Amin 
was the manager or agent of the Baroda Bank in 
Calcutta. Mr. Bhagwandas was the manager of tho 
Calcutta branch of the Punjab Bank where Mitter 
bad an account which in Juno 1339 was overdrawn. 
On 13th June 1939 Mitter took to the Punjab Bank 
two cheques drawn by Ghose on the Baroda Bank 
both in favour of Mitter and both dated 13th June 
1939; both cheques were marked on the face of 
them “good for payment upto 20th June 1939” and 
signed by Amin on behalf of tho Bank of Baroda, 

Sec (’ll) 28 A. 1. R. 1941 Cal. 372. 


Limited. One was for Rs. 1,40,000 and the other 
for Rs. 1,35,000. a 

Mitter asked Mr. Bhagwandas if he could allow 
him to draw Rs. 2,40,000 against them. Mr. Bhag- 
wandas said he wanted a cheque the date of whioh 
should be the same as the date on whioh payment 
was to be made. Thereupon, Mitter went away tak- 
ing the two cheques and returned a little while after 
on the same day with one cheque dated 20th June 
1939 drawn on the Bank of Baroda by Ghose in 
favour of Mitter or order for Rs. 2,75,000. The 
cheque was crossed “/ /& Co.” and on the face of it 
were written crosswise these words: “Marked good 
for payment on 20-6-39 for the Bank of Baroda, 
Limited, M. P. Amin, Manager.” It is not denied 
that the signature was that of Amin, the Manger of 
the Bank of Baroda, Ltd., at Calcutta. There is no 
direct evidence as to how this oheque came to be so 
marked, because Ghose, Mitter and Amin were ^ 
prosecuted by the Baroda Bank for fraud, etc., but * 
not, we are told, in respect of this particular trans- 
action. Ghose has since been discharged, bqt the 
prosecution of the two others — Amin and Mitter — 
is still going on. Mitter endorsed this cheque gene- 
rally, handed it over to Mr. Bhagwandas and wrote 
two letters to the Punjab Bank. The first asked the 
Punjab Bank to oredit the Rs. 2,75,000 to his ac- 
count “ on realisation on due date.” The second 
requested “an overdraft of Rs. 2,40,000 besides the 
previous balance which I promise to adjust on 20th 
June 1939.” The Punjab Bank the same day drew 
a cheque on the Imperial Bank of India at Calcutta 
for Rs. 2,40,000 in favour of Mitter who cashed it 
the same day. There were certain transactions by 
Mitter with another person who about the same 
time paid a large sum of money into his (that other 
person’s) account with the Bank of Baroda, but 9 
these matters have not been pursued in this case 
and we are not concerned with them. 

Shortly before 13th June, the head management 
of the Baroda Bank at Bombay had become sus- 
picious of Amin’s doings and on 12th June, a 
Mr. Jokhakar arrived at tho Calcutta branch to 
assume joint managership with Amin. Mr. Jokha- 
kar, however, had nothing to do with the above 
marking and did not know of it at the time. On 19th 
June, the head management caused letters to be 
written to all the big Calcutta banks stating that 
Amin’s power of attorney (the authority under 
which he managed the Calcutta branoh) had been 
terminated. The Punjab Bank at Calcutta received 
this notice the next day, 20th June, early after 
opening. In the meantime evidently Mr. Bhagwan- 
das got anxious about the cheque and after endors- ^ 
ing it “payment received for the Punjab National 
Bank, Ltd., D. P. Bhagwandas, manager’’ sent his 
accountant and his cashier to present it over the 
counter as soon as the Baroda Bank opened its 
doors. Tho oheque was dishonoured; the reasons 
given were “not arranged for.” There is a bankers* 
clearing house in Calcutta, but it will be noted it 
was not presented there. The Punjab Bank sued 
the Bank of Baroda together with Ghose as drawer 
and Mitter as endorser of the cheque. Ghose and 
Mitter did not defeud the suit, but the Bank of 
Baroda did. Panckridge J. gave judgment against 
all three defendants for the amount of the cheque 
Rs. 2,75,000. The Bank of Baroda denied that 
Amin had authority to mark the oheque, but the 
learned Judge on an examination of the evidence 
and, in particular, Amin’s power of attorney rejec- 
ted this defence. 

The Bank of Baroda also alleged that the Punjab 
National Bank did not act with due care or caution 
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^ and did not aofc in good faith. The trial Judge on 
the evidence decided these two issues against the 
defendants and I agree with him for the reasons he 
has given. The Judge found that the marking 
amounted to an acceptance of a bill of exchange and 
that the Bank of Baroda were liable as acceptors. 
Further he said “I would say however that even if 
there were no acceptance the evidence shows that 
bankers are by usage liable on cheques certified by 
them when presented by parties entitled to present 
them.” On appeal, the contest was substantially on 
the two issues last mentioned. Apart from the 
words “marked good for payment on 20th June 
1939 for the Bank of Baroda, Ltd., M. P. Amin, 
Manager”, it was not contended that the Bank of 
Baroda could be liable on the instrument. The facts 
as found are within a small compass. The relevant 
provisions of law also appear to be short. The Nego- 
£ tiable Instruments Aot of 1881 defines “bill of ex- 
change” in S. 5 thus : 

“An instrument in writing containing an uncon- 
ditional order, signed by the maker, directing a 
certain person to pay a certain sum of money only 
to, or to the order of, a certain person or to the 
bearer of the instrument : 


faith of the marking and were thereby damnified.* 
It is submitted that this view is correct.” ( 

Hart on Banking, Edn.4, Vol.l at p.341 dealing 
with marked cheques states : 

“At Common law there is no objection to the ac- 
ceptance of a cheque, if the holder likes to take it in 
lieu of payment, but the Bank Charter Acts would 
in many cases render this illegal. 

However, a custom has grown up among bankers 
themselves of marking cheques as good for the pur- 
poses of clearance, by which they become bound to 
one another. As between the bankers themselves 
accordingly, this marking has an effect analogous to 
that of the acceptance of a bill, but it does not give 
the holder of the cheque a right against the banker 
who has marked it.” 

Halsbury’s Laws of England, Edn. 2, Vol. 2 at 
page 610 states : 

“Occasionally cheques are marked or certified by / 
the bankers on whom they are drawn. Doing so 
does not convert the banker into an acceptor or 
make him liable on the instrument, but it does con- 
stitute a representation by him, on which he may 
be held liable, that the cheque will be paid as drawn 
if presented within a reasonable time.” 


A promise or order to pay is not “conditional”, 
within the meaning of this section and S. 4, by rea- 
son of the time for payment of the amount or any 
instalment thereof being expressed to be on the 
lapse of a certain period after the occurrence of a 
specified event which, according to the ordinary ex- 
pectation of mankind, is certain to happen, although 
the time of its happening may be uncertain.” 

Section 6 provides : “A ‘cheque’ is a bill of ex- 
change drawn on a specified banker and not ex- 
13 pressed to be payable otherwise than on demand.” 

Section 7 provides : “The maker of a bill of ex- 
change or cheque is called the ‘drawer;’ the person 
thereby directed to pay is called the ‘drawee.’” 
Also “after the drawee of a bill has signed his assent 

upon the bill and delivered the same or give 

notice of such signing to the holder or to some per- 
son on his behalf, he is called the ‘acceptor.’ ” 

The cheque in question although dated 20th June 
was clearly drawn and ‘marked’ on 13th June 1939. 
It was a post dated cheque as every one concerned 
iknew. Although there is no provision in the Negoti- 
able Instruments Act specifically allowing post dated 
cheques, like S. 17 (2) of the English Bill of Ex- 
change Act of 1882, there is nothing forbidding 
them, and para. 2 of S. 5 contemplates (as indeed it 
must) the making of a bill of exchange payable at a 
3 future date. The cheque as drawn, therefore, was a 
cheque in proper form and, therefore, a bill of ex- 
change within the meaning of the Negotiable Instru- 
ments Act. If the marking was a representation that 
the Bank of Baroda would pay the cheque on 20th 
June, there would seem to be no reason why such 
marking should not be an acceptance within the 
meaning of S. 7. There is no Indian case on the 
point, and the difficulty in coming to a decision has 
arisen because of certain dicta of English text book 
writers. Grant on Banking, Edn. 7 at p. 43 states : 

“In the absence of English authority it is diffi- 
cult to say what is the exact legal effect in this 
country of marking cheques; but it is submitted that 
such marking is not equivalent to an acceptance by 
the banker, and that notwithstanding S. 75, Bills of 
Exchange Act, 1882, the customer who has request- 
ed his banker to mark a cheque cannot countermand 
its payment. It has been suggested that ‘the banker 
would be bound to honour the oheque on the ground 
of estoppel, if any one dealt with his client on the 


In Paget on Banking, Edn. 4 at page 164 the 
learned author devotes a short chapter to the subject 
of marking cheques. He treats the case in (1899) 

A. C. 281 1 as a case from a country where the law 
of marking or certifying cheques cannot be assumed 
to be the same as in England. He says : 

“And in any event marking is, neither in form 
nor effect, an acceptance of which the payee or 
holder can avail himself. Nor does such marking, 
at the instance of the customer, render the bank 
liable to the payee or holder for money received to 
his use.” - 9 

Sir Malcolm Chalmers in his book “the Bills of 
Exchange Act, 1882,” Edn. 9 at p.291 dealing with 
marking cheques and Gaden's case 1 says : 

“It is clearly not an acceptance that the holder 
can take advantage of : see S. 17, sub-s. (2).” Then 
he mentions that under the New York Negotiable 
Instruments Law, “the certification of a cheque is 
equivalent to an acceptance, but when procured by 
the holder, discharges the drawer and indorsers. It 
further operates as an assignment of funds.” 

In Byles on Bills, Edn. 20 at p. 21 the learned 
author writes : 

“Cheques, being intended for immediate payment 
on presentment are never in the ordinary course 
accepted, though, as being bills of exchange, they are 
capable of being accepted if the banker so chooses. 

In practice however cheques may be marked as good ^ 
by the banker on whom they are drawn. There°i3 a 
usage amongst bankers of so marking cheques for 
the purposes of clearance, the banker on whom the 
cheque is drawn becoming bound, by marking it, to 
the collecting banker, and this usage has been judi- 
cially recognized. Occasionally a cheque may be 
marked as good at the instance of a customer, the 
object of the marking being to show on the face of 
the eheque that there are sufficient funds in the 
banker’s hands to meet it. It was formerly the 
practice in this country to use marked cheques for 
making payments against documents of title, but, 
though the practice cannot be said to be obsolete, it * 
is more usual at the present day to make such pay- 
ments by means of transfer-cheques on the Bank of 
England, or bankers’ drafts. If the marking satisfies 

1 . (1899) 1899 A.C. 281: 68 L. J. P. C. 57 Tso^T. 

329 : 15 T.L.R. 228, Gaden v. Newfoundland Sav- 
ings Bank. 
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the requirements of S. 17, Bills of Exchange Act, 
a it will amount to an acceptance, and the banker will 
be liable to the holder of the cheque accordingly. If, 
however, the marking is not an acceptance, it is 
difficult to see upon what grounds the banker can 
be held liable. No usage in favour of the holder of a 
marked cheque has ever been established in this 
country; and the marking, if intended to be a bind- 
ing representation as to the drawer’s credit will not 
impose any liability upon the banker, unless signed 
by him, in which case, of course, it will amount to 
an acceptance.” 

The practice of banks marking in this fashion 
cheques drawn on them has been observed at differ- 
ent times in different parts of the world where 
cheques are used. In Calcutta it is clear from the 
evidence that some banks do mark cheques so that 
the drawers can take them to merchants to obtain 
b delivery of goods or to other banks to obtain securi- 
ties and other documents of title. The "exchange” 
banks in Calcutta and in particular the Imperial 
Bank of India, however, do not so mark cheques, 
but some of them issue to the customer their own 
"pay orders” for the same purpose. We have not 
been referred to any Indian case on the effect of such 
marking. In England at one time the practice just 
referred was to some extent used, because on 7th 
December 1905, the Committee of London Clearing 
Bankers resolved : 

"That this Committee strongly recommend the 
Clearing Bankers to discontinue the praotioe of 
marking or certifying at the request of a customer 
his cheques or drafts upon themselves, and to adopt 
instead the practico of issuing to each customer in 
exchange for his cheque their own transfer cheque 
c on the Bank of England. This resolution does not 
in any way affect the existing practice of marking 
after business hours cheques presented by another 
clearing bank.” (Hart on Banking, Edn. 4, Vol. 1, 
pago 341.) 

The exception clauso of the resolution just quoted 
evidently refers to a practico noticed in 1810 by 
Lord Mansfield C. J. in (1810) 2 Taunt at p. 388. a 
The facts aro interesting and the remarks of Lord 
Mansfield are helpful. The plaintiff sold coals to 
the defendant who gave in payment a chequo (check) 
for the balanco of the account. The chequo was 
drawn on Bloxams, the defendant’s bankers. The 
plaintiff took the chequo to his own bunkers Harri- 
sons at once who took it to the bankers’ clearing 
house after tho usual time for payment — four o’clock 
in tho afternoon. Tho clerk of Bloxams marked tho 
^ chequo and in accordance with usage, Harrisons 
took it to tho clearing house next day for payment, 
but Bloxams wore absent — they had failed. Tho 
plaintiffs then sued Bennett thedrawer ofthochequo 
for payment of tho goods. Lord Mansfield gave a 
judgment which I will quote in full : 

"The wholo question amounts merely to this : a 
man who has bought goods and given a draft on a 
banker, contends that ho has paid for those goods, 
though tho plaintiff has never received the money. 
A draft was drawn on 11th September : on that day 
it was carried to tho house of the drawee, and, in 
the language of those persons, was marked : tho 
effect of that marking is similar to tho accepting of 
a bill; for ho admits thereby assets, and makes him- 
self liable to pay. It is the practico of bankers not 
to pay bills of this description which are presented 
after four o’clock, but to mark them; and it is usual 
that bills marked on ono day, aro carried to tho 

2. (1810)2 Taunt 388, Robson and Vaugh v. Bonnet. 


clearing house where their clerks meet, and paid - 
there on the next day. Therefore it is the same 
thing as if a banker had written on a oheok, — We 
pay this tomorrow at the clearing house. On the 
next day after marking the cheque the banker stops 
payment : the holder’s olerk goes to the clearing- 
house, where no olerk attends from Messrs. Bloxams, 
and the bill is not paid; and the first question is, 
whether there is any laches as to the time of pre- 
sentment : as to that, the case of Appleton v. 
Sweetapple (B. R. M. 23 G 3) decides, that a cheque 
need not be presented on the day on which it is 
drawn; now this bill was in fact presented and 
accepted on the very day on which it was drawn : 
the reason of that haste probably was, in order to 
fix the banker, lest the drawer should be insolvent 
before the next day, bankers being usually persons 
of great substance; whereas the drawer may be of 
less credit. The mark on the cheque is an engage- / 
ment to pay at a particular place : is not then the 
presenting it at that place equivalent to presenting 
at the banking house? It seems that it is, and that it 
therefore is no laches; consequently, the surplus of 
the money for the coals remains due, and judgment 
must be entered for the plaintiff.” 

This is the only English oase bearing on the poiut 
I have been able to discover. Cockburn C. J. refer- 
red to the same practice in his judgment in (1875) 

10 Ex. 3373 a t pp . 351 to 352. In (1899) A.C. 28U 
the Privy Council considered a Canadian case where 
a marked cheque was in question. The plaintiff had 
an account with the Commercial Bank at St. John’s, 
Newfoundland. One Saturday she drew a cheque for 
3850 dollars (the balance of her account) in favour 
of herself or bearer, presented it to the ledger keeper, 
who, by direction of the manager of the bank, certi- g 
fied it in the usual manner by writing his initials 
aoross it, and delivered it thus initialled to the 
plaintiff. The oheque was charged to the appel- 
lant’s account in the books of the bank, and her ac- 
count at the Commercial Bank balanced. The plaintiff 
immediately took this cheque to the Savings Bank 
and there, without endorsing it deposited it. The 
Savings Bank entered 3850 dollars in the plaintiff’s 
account ns a deposit. The same day the Savings 
Bank deposited the cheque with the Union Bank 
who presented it to the Commercial Bank on the 
following Monday. The Commercial Bank by then 
having failed the cheque was dishonoured. Tho 
plaintiff demanded tho 3850 dollars from tho 
Savings Bank who refused to pay it; she thereupon 
sued for it ns mouey deposited with the Savings 
Bank and credited to her by such bank. She failed 
in her suit in Canada and in her appeal to the ** 
Privy Council. The Privy Council held that the 
cheque was presented within a reasonable time. 
Then followed this passage in the judgmont delivered 
by Sir Henry Strong : 

"It was contended on behalf of tho appellant that 
tho initialling of the chequo had theeflectof making 
it current as cash. It does not, however, appear to 
their Lordships, in tho abseueo of evidence of such 
a usage, that any such effect can bo attributed to 
this mode of indicating tho acceptance of a chequo 
by the bank on which it is drawn. A chequo certi- 
fied before delivery is subject, as regards its subse- 
quent negotiation, to all tho rules applicable to 
uncertified cheques. The only effect of the certify- 
ing is to give tho cheque additional currency by 
showing on tho face that it is drawn iu good faith 
on funds sufficient to meet its payment, and by ad- 

3. (1875) 10 Ex. 337:44 L.J. Ex. 157.32 L.T. 199 : 

23 W.R. 915, Goodwin v. Roberts. 
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a ding to the credit of the drawer that of the bank on 
whioh it is drawn.’* 

The real ratio decidendi in the case appears 
to be given on pp. 286 and 287, and is summed up 
at the bottom of page 287 in these words : “The 
cheque had never ceased to be the property of the 
appellant, i. e., the plaintiff.’* The dictum of Sir 
Henry Strong quoted above was cited and affirmed 
by the Privy Counoil in the later Canadian case in 
(1908) A. C. 49.* A decision of the Supreme Court 
of the United States of America— (1870) 10 Wallace 
at p. 6046 contains an interesting statement of the 
American law in this matter. The faots of the case 
are involved and need not be dealt with here. 
Swayne J . delivered the opinion of the Court and 
at p. 647 said : 

“By the law merchant of this country, the certi- 
ficate of the bank that a cheque is good is equi- 
5 valent to acceptance. It implies that the cheque 
is drawn upon sufficient funds in the hands of 
the drawee, that they have been set apart for its 
satisfaction, and that they shall be so applied when- 
ever the cheque is presented for payment. It is an 
undertaking that the cheque is good then and shall 
continue good and that this agreement is as binding 
upon the bank as its notes of circulation, a certi- 
ficate of deposit payable to the order of the depo- 
sitor, or any other obligation it can assume . . . .” 

This view of the marking of cheques by the 
drawee bank appears to have been embodied in the 
New York Negotiable Instruments Law above refer- 
red to. In England the practice of marking cheques 
by drawee bankers has largely been discontinued 
for many years (except in clearing houses) and that 
probably accounts for the lack of English decisions 
c on the question as well as the attitude of English 
text book writers. In (1810) 2 Taunt 388 a Lord 
Mansfield had no hesitation in speaking of the ini- 
tialling of a cheque by the drawee bank at the 
clearing house as being the acceptance of the cheque. 
In Canada today (or at any rate recently) the 
initialling of the cheque by the drawee bank was 
described by Sir Henry Strong as “the mode of 
indicating the acceptance of a cheque by the bank 
on which it is drawn.” In America as Swayne J. 
said above “the certificate of the bank that a 
cheque is good is equivalent to acceptance.” The 
marking of cheques by drawee banks in England is 
not practised much outside bankers’ clearinghouses 
whereas it is in Calcutta outside the “exchange” 
banks. The conditions so far as they prevail in 
Calcutta in this respect are more similar to those 
in Canada and the United States of America, and 
® I see no reason to regard the opinion of the English 
text book writers, written with respect to English 
conditions, as a bar to holding the certification or 
marking of cheques as “good” by the drawee 
bankers in Calcutta to be acceptances provided the 
nature of the marking or certifying and the accom- 
panying circumstances warrant it. 

In the present case the marking of the cheque by 
the Baroda Bank was clearly intended to give the 
cheque a value beyond what it had when originally 
drawn, and it clearly did give it such additional 
value because the Punjab Bank advanced Mitter 
(who was already overdrawn with them) Rupees 
2,40,000 on the cheque being deposited with them. 

4 . (1903) 1903 A. C. 49 : 72 L. J. P. C. 1 : 87 L.T. 
457 : 51 W. R. 289, Imperial Bank of Canada v. 
Bank of Hamilton. 

5. (1870) 10 Wallace 604, Merchants National 
Bank of Boston v. The State National Bank of 

Boston. 


Was such additional value added to the cheque be- 
cause the words of the marking meant that seven * 
days after the date of marking Ghose would have 
Rs. 2,75,000 to his credit at the Bank of Baroda or 
because the words meant that seven days later the 
Bank of Baroda would definitely pay Rs. 2,75,000 
to the holder of the cheque on presenting it ? I am 
of the opinion that the latter is the correct view. 
The words of the marking are “marked good for 
payment.” It is the bank that makes payment, and 
it was the bank that marked it good for payment. 

If there is any doubt as to the meaning of the 
words, those words must be construed against the 
Bank of Baroda which used them. I am therefore of 
opinion that the words “marked good for payment 
on 20th July 1939 for the Bank of Baroda, M. P. 
Amin, Manager” meant that the Bank of Baroda 
would pay the amount stated in the instrument, 
i. e. , Rs. 2,75,000 on 20th June 1939. I therefore / 
hold that the Bank of Baroda as the drawee of the 
bill of exohange signed its assent upon the bill. 

I draw the inference from the known facts as to the 
drawing of the cheque and the certifying thereof 
and the handing of the same after certification to 
the drawer Ghose and/or Mitter that the Bank of 
Baroda delivered the bill of exchange to the holder 
or some person on his behalf within the meaning of 
S. 7, Negotiable Instruments Act, and became on 
13th June 1939, the acceptor of the bill of ex- 
change. * 

At the time of acceptance the instrument in 
question which was in form a post-dated cheque 
was in law a bill of exchange at seven days date, 
which on 20th June, became a bill of exchange 
payable on demand and so a cheque : see (1867) 2 
Ex. 163 4 5 6 at pp. 166 and 167. Having regard to the 
view I have arrived at, viz., that the marking or * 
certification in this case was an acceptance by the 
Bank of Baroda, the question of usage does notarise. 
Before agreeing with the learned Judge that a usage 
such as he mentions has been established I should 
require further evidence. The usage alleged was 
alleged in respect of scheduled banks in Calcutta. 

It was stated in argument that there are 22 sche- 
duled banks in Calcutta, some of which are “ex- 
change” banks. Four witnesses were called by the 
plaintiffs to prove usage, and of those two were from 
exchange ’ banks, which do not certify cheques 
whilst a third was Mr. Bhagwandas. The defen- 
dants’ witnesses were from the defendant bank. It 
is true that Mr. d'Souza, one of the defendants’ 
witnesses said that he had never heard of another 
case where a bank which had certified a cheque had 
not paid it. I prefer to regard the evidence as show- h 
ing that banks in Calcutta which certify and mark 
cheques regard the certification or marking as being 
an acceptance which makes them legally liable to 
pay the amount thereof and that they honour their 
obligations. The instrument in question was not 
stamped in any way. By the Stamp Act cheques are 
not required to be stamped but bills of exchange are 
to be stamped ad valorem. The appellants have 
contended that as the instrument was, when accept- 
ed, a bill of exchange, it ought to have been stamped 
“before or at the time of execution” as provided by 

5. 17, Stamp Act, that as it has never been stamped 
it was inadmissible in evidence by reason of S. 35 
Stamp Act, and therefore the plaintiffs’ case must 
fail. It must be noted that no objection to the in- 
strument’s admissibility was ever taken at the trial. 

The answer to this contention of the appellants 

6. (1867) 2 Ex. 163 : 36 L.J.Ex. 94 : 16 L. tT^T: 

15 W.R. 747, Forster v. Mackreth. 
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iis to be found in S. 36, Stamp Act, whicbfprovides 
a Jthat : 

“Where an instrument has been admitted in evi- 
dence, suoh admission shall not, except as provided 
in S. 61, be called in question at any stage of the 
same suit or proceeding on the ground that the 
instrument has not been duly stamped.” 

Section 61 provides for the payment under an 
order of Court of the duty escaped, and for the 
punishment of deliberate evasion. However in the 
proviso to S. 61 it is specifically provided that “except 
for the purpose of such prosecution no declaration 
made under this seotion shall affect the validity of 
any order admitting any instrument in evidence.” 
The appellants’ contention as to the admissibility 
of the cheque therefore fails. For the above reasons 
I am of the opinion that the Bank of Baroda, 
Ltd., were legally liable to the Punjab National 
b Bank, Ltd., as acceptors of a bill of exchange or 
cheque for Rs. 2,75,000 and that this appeal fails 
and must be dismissed. The appeal will be dismissed 
with costs. Certificate for two counsel. 

McNAIR J. — I agree. 

K.S./R.K. Appeal dismissed. 
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Panckridge J. 

J ohurimull Juqalkishore — Applicant 

v. 

Kashiprosad Jhajharia — Bespondent. 

Application in the matter of Arbitration, Decided 
on 23rd March 1912. 


c 



Arbitration Act (1940), S. 17— Notice of filing 
of award served on 21st November 1941— Judg- 
ment pronounced under S. 17 on 22nd Decem- 
ber 1941 — Application to set aside award made 
on 22nd December 1941 as 21st December 1941 
was Sunday — Because applicant had under 
S. 4, Limitation Act, right to apply to set aside 
award on 22nd December 1941 it did not, held, 
follow that period of 30 days for filing applica- 
tion to set aside award had not expired Judg- 

ment under S. 17 held valid. 


The notice of filing the award was served on 21st 
November 1911 and on au application under S. 17 
judgment was pronounced on 22nd December 1911. 
An application to set aside the award was made on 
22nd December 1911. It was contended that by 
reason of fc>. 4, Limitation Act, tho time for making 
an application to set aside the award under S. 17, 
Arbitration Act, had not expired since 21st Decern- 
her 1911 being Sunday was a day on whioh the 
Court was closed and therefore the judgment pro- 
nounced under S. 17 was without jurisdiction : 

Held that because the applicant had tho right to 
make an application to sot aside the award on 22nd 
December 1941, it did not follow that tho time foi 
making that applicat ion had not expired within the 
meaning of S. 17 on 21st December 1941. The 
privilege which S. 1, Limitation Act, conferred 
upon the applicant did not prejudice the right ol 
the other party to obtain judgment in terms of the 
award on the expiry of 30 days from the date ol 
the service of the notice ; (’35) 22 A. I. 11. 193£ 
P. C. 85, ltd. on. [P 5675, c] 

Limitation Act 

(’12) Chilaley, S. I, N. 7. l*t. 3. 
f 38) Kustomji, Page 74, N. “Scope of section.” 

S. N. Batter jee (Jr.) and B. M. Agartralla — 

c for Applicant 

o. it. 1 as and A. A. Sircar — for Respondent. 


ORDER. — This application raises an interest- 
ing and a not unimportant point of limitation. The 
petitioner was a party to arbitration proceedings 
before the Tribunal of Arbitration of the Bengal 
Chamber of Commerce. On 29th July 1941 °an 
award was made, under which the petitioner was 
ordered to pay to the respondents a sum of Rs. 2531 
together with a sum of Rs. 313 as costs of the arbi- 
tration. On 22nd August, the award was filed in 
this Court. The petitioner at one time alleged that 
the notice of the filing of the award was never 
effectively served upon him, but he now concedes 
that this application must proceed on the basis that 
he was effectively served with the notice on 21st 
November 1941. On 22nd December 1941, the res- 
pondents made an application under S. 17, Arbitra- 
tion Act, 1940, for judgment upon the award. The 
matter was in the list, and, when it was called, no 
one appeared on behalf of the petitioner to oppose. / 
Accordingly judgment was pronounced in terms of 
Section 17. 

Later in the day learned counsel for the present 
petitioner presented a petition asking that the 
award should be set aside on various grounds. 
Learned counsel stated that that day, that is to say 
22nd December 1941, was the last day on which he 
could make the application. I directed that it 
should be noted as made on that date. There is an 
endorsement on the back of the petition whioh is as 
follows : “Noted as made today. Notice returnable 
on 12th January 1942.” I will assume that the 
petitioner was not aware that judgment had been 
pronounced in terms of the award before the peti- 
tion to set aside the award was presented. He has 
now applied for an order that the decree and judg- 
ment passed on 22nd December 1941 be recalled 'or 
set aside. His notice of motion is dated 19th Janu- 9 
ary 1942, and made returnable on 16th February 
1942. The petitioner admits that, unless he suc- 
ceeds in setting aside the judgment and tho decree 
made on 22nd December 1941, ho cannot proceed 
with his application which is still pending, to have 
the award of 29th July 1941 set aside. 

The only ground on whioh he asks that the judg- 
ment should be set aside is that it was made with- 
out jurisdiction. Under S. 17 of the Act, it is a 
condition precedent to pronouncing judgment that 
the time for makiug an application to set aside the 
award has expired, or alternatively that, such ap- 
plication having been made, the Court has refused 
it. The question is whether on 22nd Deoem her 1941 
tho time for making an application to set aside tho 
award had expired. The period for making such au 
application is prescribed by Art. 158, Limitation h 
Act, as amended by Soli. 4, Arbitration Act, 1940. 
Tho article now prescribes 30 days from the date of 
service of the notice of tiling the award. It is now 
conceded that the notice of tiling the award was 
served on 21st November 1941. It is also conceded 
that tho last day of the prescribed period would 
ordinarily be 21st December 1941. It would seem 
therefore that on 22iul December 1941, when the 
Court pronounced the judgment, the period had ex- 
pired. However, counsel for the petitioner says that 
because of the provisions of S. 4, Limitation Act, 
the period had not expired, since 21st December 
1941, being a Sunday, was a day on which the 
Court was closed. Section 4, Limitation Act, is as 
follows : 

“Where the period of limitation prescribed for 
any suit, appeal or application expires on a day 
when tho Court is closed, tho suit, appeal or appli- 
cation may be instituted, preferred or made on tho 
day that the Court re-opens.” 
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a ,, ^ r * ®* ^ as * or the respondents concedes that 
the noting of the application as made on 22nd 
December may be regarded as tantamount to its 
having been made on that day, but he says that the 
application was an incompetent one, as under the 
rules made by this Court under the Arbitration Act 
an application of this nature can only be made upon 
notice to the other party. I am not going to decide 
this point, because having regard to the view which 
I take on the point of limitation, there is no neces- 
sity for me to decide it. It may be Mr. Das is cor- 
rect. On the other hand, the Court may have 
inherent power to entertain an application made 
without notice, if it is made within the prescribed 
period. Mr. S. R. Das’s main point however is that 
the time for making the application to set aside the 
award had expired within the meaning of S. 17. 
He admits that by reason of the provisions of S. 4 
b the petitioner’s application to set aside the award, 
assuming it to have been in order, could not have 
been dismissed as being out of time, but he points 
out that S. 4 does not extend the period in cases 
where the last date of the period is a' day on which 
the Court is closed, but only gives to the party con- 
cerned the right to make the application on the 
day that the Court re-opens, although the period 
has in fact expired. 

Mr. Das in this connexion calls attention to the 
difference between the scheme of S. 4 and the 
scheme of S. 14 of the same Act. Under S. 14 in 
certain circumstances certain periods are to be ex- 
cluded in computing the period of limitation, and 
the distinction between the language used in the 
two sections has been commented on by the Judicial 
Committee in 39 C. W. N. 640.1 Therefore it by no 
c 'means follows because the petitioner had the right 
to make an application to set aside the award on 
|22nd December 1941, that the time for making that 
Application had not expired within the meaning of 
ISection 17. 

In my opinion Mr. Das’ contention is correct, 
and the privilege which S. 4 confers upon the peti- 
tioner did not prejudice the right of the respondents 
to obtain judgment in terms of the award on the 
expiry of 30 days from the date of the service of the 
notice. I accordingly consider that the Court had 
jurisdiction to pronounce judgment in terms of the 
award, and it is conceded that, if thi3 is so, there 
are no grounds upon which I should be justified in 
■recalling the order made in favour of the respon- 
dents on 22nd December 1941, or set it aside. The 
two applications, therefore, namely the application 
to set aside the award, and the application to recall 
d the judgment and decree, must be dismissed with 
costs. 

G.N./R.K. Applications dismissed. 

1. (’35) 22 A. I. R. 1935 P. C. 85 : 155 I. C. 205 : 

57 All. 242 : 62 I. A. 80 : 39 C. W. N. 640 (P.C.), 
Maqbul Ahmad v. Onkar Pratab Narain Singh. 
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Henderson J. 


Saha Samsuddin alias Shah Shamsuddin 
Ahamed — Decree-holder — Appellant 


y. 


Bes- 


Serajal Haq — Judgment -debtor — 
pondent . 

Appeal No. 202 of 1940, Decided on 3rd March 
1942, from appellate order of Sub- Judge, 2nd Court, 
Chittagong, D/- 21st August 1940. 


(a) Bengal Tenancy Act (8 of 1885), S. 107— - 
Decree passed by Revenue Officer under Act 8 
can be executed by civil Court. 

The words “his decision in every such proceeding 
shall have the force and effect of a decree of a civil 
Court’’ in S. 107 are sufficiently wide to include the 
procedure for transferring deorees for execution and 
there is no reason to cut down the words to mean that 
such a decree can only be sent to another Revenue 
Officer. Hence a decree passed by a Revenue Officer 
under the Act can be transferred to a civil Court 
for execution : 9 Cal. 295 (P.O.), Disting (’14) 1 
A.I.R. 1914 Cal. 678 and 36 Cal. 252, Ref, [P 568a] 

(b) Bengal Tenancy Act (8 of 1885), S. 107- 
Order for costs passed by Revenue Officer 
amounts to decree. 

An order for costs passed by a Revenue Officer 
under the Act has the effect of an order for costs / 
passed by a civil Court and hence amounts to a 
decree and can be executed as suoh. [P 568a, 6] 

Abdul Quasem (No. 2)— for Appellant. 

Bholanath Boy and Nurul Hug, Ghowdhury _ 

for Respondent. 

, J UDG MENT.-This appeal is by the decree- 

h ? ld ® r * Tu he A Uestl0n at issue bet *een the parties is 
whether the Munsif had jurisdiction to execute the 

decree in question. The respondent brought a suit 

under S. 106, Bengal Tenancy Act. The appellant 

was defendant 3. The suit was dismissed by the 

®® fctlem ® nt Officer. The respondent ap- 
pealed : but instead of prosecuting his appeal on the 
merits he applied to the Special Judge for leave to 
withdraw the suit with liberty to institute a fresh 
suit on the same cause of action. This prayer was 
allowed, but a sum of Rs. 64 was awarded to the ^ 
appellant as costs. The appellant prayed for execu- 
tion to the Collector who was the ex-officio settle- 
ment officer and the Collector sent the case to the 
Munsif for execution. 

The contention of the respondent before the Munsif 
was that the Munsif had no jurisdiction to execute 
a decree for costs passed by the Special Judge. The 
Munsif overruled the objection and the respondent 

E e h'7 he - Sub i ) w- iliat e Judge heid tbat the 

r J ^ ,Sdl J Ct1 ?? t0 execute the decree for 
costs but did not decide the other points which arose 

for his consideration. My attention has been drawn 

to some decisions dealing with execution proceedings 

in an ordinary civil Court in the case of decrees 

passed by a Eevenue Officer. None of them how. 

ever, is directly in point. In the well-known Privy 

Council decision in 9 Cal. 295,1 their Lordships h 

had to consider the question of rent suits tried by a 

Revenue Officer under Act 10 of 1859. It was held 

that such decrees can be executed by civil Courts to 

whom they are transferred in another district. The 

decision turned upon the interpretation of the term 

dvU Court” in that Act, and is. of no direct help 

In 16 C. L. J. 555,2 it was certainly laid down that 

some decrees passed by a Revenue Court may be 

executed in a civil Court. I may also refer to 9 
U. Li. J. 12 o.s 


1. (’83) 9 Cal. 295 : 9 I. A. 174 : 4 Sar. 392 • 12 

C.^.B.36 1 {P.O0, Nilmoni Singh Deo v. Tara- 
nath Mukherjee. 

2» ( 14) 1 A.I.R. 1914 Cal. 678 : 15 I. C. 614 • 18 

C.W.N. 92 : 16 C L. J. 555, Jit Lai Singh * 
Kamaleswari Prosad. 

3. (*09) 36 Cal. 252 : 1 I. C. 933 : 9 C. L. J. 125 • 

13 C. W N. 791, Ram Lochan Singh v. kumai 
Newaz Prosad Singh. 
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In the present case the question depends upon the 
terms of S. 107, Bengal Tenancy Act. In addition 
to providing for the procedure to be adopted by the 
Revenue Officer, it also provides that his decision 
in every such proceeding shall have the force and 
effect of a decree of a civil Court. In my judgment 
those words are sufficiently wide to include the pro- 
cedure for transferring decrees for execution and, if 
that is so, there is no reason to cut down the words 
to mean that such a decree can only be sent to 
another Revenue Officer. One speoial argument 
advanced by Mr. Roy is based on the fact that the 
order made in this particular case did not amount 
to a decree, that is to say, even if the decree for 
costs made by the Assistant Settlement Officer could 
be transferred to a civil Court, the decree for costs 
made by the Special Judge could not, as his order 
does not amount to a decree. In my judgment there 
is no substance in this distinction. The deoision 
shall have the effect of a decree of a civil Court and 
the deoision that the respondent is to pay costs to 
the appellant has the effect of an order for costs 
made by a civil Court. The order of the lower 
Appellate Court is accordingly set aside and the 
case is remanded to him for determination on the 
other points raised in the appeal. Costs in this 
Court will abide the result — hearing fee one gold 
mohur. 


G N./R.K. 


Appeal allowed. 
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Derbyshire C. «T. and Gentle J. 

Abdul Waheb Howladar and another — 
c Judgment-debtors — Petitioners 

v. 

Sukumari Debi w/o J onardan Mooker - 
jec — Decree-holder — Opposite Party. 

Civil Rule No. 1648 of 1941, Decided on 20th 
March 1942, for setting asido order of Sub-Judge, 
Second Court, Baluirganj (Barisal), D /- 24th May 
1941. 

(a) Bengal Money-Lenders Act (10 of 1940), 
S. 2 (22) — Application by mortgagee decree- 
holder under O. 34, R. 6 for decretal balance — 
Application stayed under S. 34, Bengal Agri- 
cultural Debtors Act — Execution pending on 
1st January 1939 — Mortgage suit held one to 
which Bengal Money-Lenders Act applied. 

d On 15th July 1938, the mortgagee decree-holder 
applied to the Court under O. 84, R. G, Civil P. C., 
asking for the decretal balanco. Thoso proceedings 
wore stayed under 8. 34, Bengal Agricultural Deb- 
tors Act. as the result of a potition by the judgment- 
debtor to the Debt Settlement Board. The result was 
that on 1st January 1939. the application for exe- 
cution of the mortgage decreo was pending : 

Held that since the proceedings in execution of 
the mortgage decreo were pending on 1st January 
1939, tho mortgage suit was ono to which the 
Bengal Money. Lenders Act applied. [P 568 f) 

(b) Bengal Money-Lenders Act (10 of 1940), 
S. 36— Mortgage decree allowing interest more 
than 8 per cent. — Court must reopen transac- 
tion and grant such relief to debtor as he is 
entitled to under Act. 

Where intorest more than 8 per cent, has been 
allowed under a mortgage decreo it is the duty of 
the Court to reopen tho transaction between lender 


and the borrower and to take an aocount of what « 
has been paid and also what ought to have been 
paid according to the Act, and on such reopening 
and taking of accounts to give the debtor such re- 
lief as he is entitled to under the Act. [P 568ft] 

Jitendra Nath Quha — for Petitioners. 

Abinash Chandra Chose and Amarendra Nath 
Roy Chowdhury — for Opposite Party. 

DERBYSHIRE C. J. — The petitioners— the 
borrowers — exeouted a mortgage bond in favour of 
the lender — the opposite party on 26th February 
1931 promising to pay interest at 12 per cent, per 
annum with annual rests. The borrowers paid a 
certain amount on acoount, but on 20th July 1936, a 
preliminary deoree was passed in respect of this. 

The final deoree was passed on 13th January 1937 
for Ra. 4138-12-3. It was put into execution and 
the mortgaged properties were sold and bought in / 
by the decree-holder for Rs. 3150. The sale was 
made absolute on 12th August 1937 and possession 
delivered to the auotion purchaser, that is the 
plaintiff, on 11th and 12th September 1938. On 
15th July 1938, the plaintiff applied to the Court 
under O. 34, R. 6, Civil P. C., asking for the d^ 
cretal balance, namely, Rs. 1000. Those proceedings 
were stayed under S. 34, Bengal Agricultural Deb- 
tors Aot, as the result of a petition by the present 
petitioners to tho Debt Settlement Board. The resalt 
was that on 1st January 1939, there was a proceed 
ing in execution for the recovery of the loan advanced| 
before the commencement of the Bengal Money- 
Lenders Aot and such loan comes within the pro- 
hibitions of the Aot. The consequence is that this! 
is a suit to which the Aot applies. The present peti- 
tioners have asked for relief under the Bengal 
Money Lenders Aot. It is dear that the rate of * 
interest is above the permitted rate; such interest 
has been paid for some time. How muoh has been 
paid beyond what is allowed by tho Aot it is impos- 
sible to say without au account being taken. It was 
therefore tho duty of the learned Judge to reopen 
the transaction between lender and the borrowers 
and to take an account of what has been paid and 
also what ought to have been paid according to the 
Aot, and on such reopening and taking of accounts 
to give tho present petitioners suoh relief as they 
nre entitled to under the Aot. The learned Judge, 
however, has dealt with it rather summarily. He 
says : 

“A decree cannot be reopened simply for the pur- 
pose of making it payable in instalments. I hold 
that unless tho judgment-debtors can satisfy me 
that tho new decree will be for a less sum of money H 
than that for which the decree sought to be reopened 
was passed, the decree cannot be reopened and a 
now decreo passed. 1 * 

With all respeot to tho learned Judge, when he 
saw that tho rate of interest was more than 8 per 
cent., he should havo reopened the transaction to 
6eo how much, if anything, the plaintiff had re-i 
coivcd more than she was entitled to under the' 
provisions of tho Bengal Money-Lenders Act. Tha 
result is that the matter must go back to the learned 
Judge for him to deal with it in accordance with 
the provisions of the Bengal Money-Lenders Act in 
tho light of what I have said. The rule is made 
absolute. The petitioners are entitled to their costs 
in this rule — tho heariug fee beiug assessed at two 
gold mohurs. 

GENTLE J. — I agree. 

G. N./R.K. Rule made absolute. 
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A. I. R. (29) 1942 Calcutta S69 b. k. mukherjea J.-Thu rule is directed 

B. K. MUKHERJEA AND Sen J. against an order of the President of the Calcutta 1 

Improvement Trust Tribunal dated 10th April 1942 
passed in connexion with an application made by 
the petitioners, in whose favour an award was made 
by the Tribunal, for transmission of a certificate of 
non- satisfaction of the award to the Calcutta Small 
Causes Court, under ths following circumstances : 
lhe petitioners were the owners of premises Nos. 
1-A and 1-B, Pollock Street in the town of Calcutta 
which were acquired by the Board of Trustees for 
the Improvement of Calcutta and the Land Acqui 
sitmn Collector made an award for a sum of about 
K8. 95,000 as compensation for the said premises 
Ihere was a reference taken to the Calcutta Im- 
provement Tribunal at the instance of the peti 
tioners who were not satisfied with the award and 
the Tribunal by its order dated 6th August 1940 
enhanced the award of the Collector by Rs. 59512- f 
8-0. There is no dispute that the original sum 
given as compensation by the Collector has been 
paid to the petitioner : but as they were not paid as 
yet the additional amount allowed by the Tribunal 
they made an application to the President of the 
Tribunal on 24th March 1941, praying for an order 
directing the Province of Bengal to deposit the said 
additional amount in Court. In the alternative it 
was prayed that a certificate of non-satisfaction’ of 
the award together with a copy of the same might 
be transmitted to the Calcutta Small Causes Court 
with a view to enable the petitioners to execute the 
award under S. 77 (2), Calcutta Improvement Act 
This application was disposed of by the President 
by an order dated 6th June 1941, and the material 
portion of that order stands as follows : 

Heard Mr. P. K. Mukherjee, Pleader, appearing 
for the petitioners as well as Mr. L. M. Bafeshf g 
Advocate, appearing for the Province of Bengal’ 
Under S. 77 (2), Calcutta Improvement Act Mr 
Mukherjee’s clients have got ample remedy in the 
Calcutta Small Causes Court to have the award of 
the Tribunal executed through that Court. Accord- 
ingly, this application is dismissed. In ca^e of any 
difficulty arising in the execution proceedings before 
the Small Causes Court Mr. Mukherjee on behalf of 
his clients will be at liberty to apply to this Court 
for necessary orders.” 

On 18th March 1942, the matter was a^ain 
brought to the notice of the President, Calcutta 
Improvement Tribunal, and it was represented on 
behalf of the petitioners that unless a certificate of 
non- satisfaction together with a copy of the award 
was sent by the Tribunal of the Calcutta Small 
Causes Court, no steps could be taken for execution h 
of the award in that Court as contemplated by 
S. 77 (2), Calcutta Improvement Act. The matter 
was heard by the President in the presence of the 
Government Advocate on 10th April 1942 and it 
was held by him that in the matter of realising the 
money payable under the award, the procedure°laid 
down in S. 82, Civil P. C., ought to be followed. 

Accordingly, it was ordered that the amount awarded 

should be paid within three months from that date 
and if the Province of Bengal did not pay the amount 
within the time aforesaid, the Court would under 
S. 82 of the Code report the matter for orders of 
the Local Government. The application of the peti- 
tioners for a certificate under O. 21, R. 6, Civil P. C., 
was dismissed as being premature. It ia against this 
order that the present rule has been obtained. 

It seems to me, on hearing the learned advocates 
on both sides, that S. 82, Civil P. C., has got no 
application to an award made by the Improvement 


Asmaboo Kurban Kossain and others 

Petitioners 

v. , • 

Province of Bengal — Opposite Party, 

Civil Rule No. 659 of 1942, Decided on 50th June 
1942, issued in application for setting aside order of 
President Calcutta Improvement Tribunal, D/- 10th 
April 1942. 

(a) Civil P. C. (1908), S. 82 — Applicability- 
Award made by Calcutta Improvement Trust 
Tribunal is not decree and S. 82 does not 

■ppiy. 

Section 82 is confined to decrees passed in suits 
which are referred to in previous sections and which 
can only be instituted after service of notice under 
S. 80. The object of the section undoubtedly is to 
allow time and opportunity to the Crown or Public 
Officers to satisfy the decree amicably before execu- 
tion proceedings are allowed to be started against 
them. This provision cannot be applied to an award 
made by the Calcutta Improvement Trust Tribunal. 
An award made by the Tribunal is not a decree at 
all for purposes of the Civil Procedure Code. It 
simply specifies the amount of compensation that is 
allowed to the claimant under several heads and 
the grounds of awarding the said amount. Power is 
given to the Calcutta Small Causes Court to enforce 
the award as if it were a decree of that Court : but 
as a matter of fact, it is not a decree of that Court 
or of the Court which actually made it. Even 
C assuming that an award made by the Tribunal is a 
decree, it is not a decree to which S. 82 is appli- 
cable, when there is no snit against the Crown or 
any Public Officer as such as contemplated by Part 

4, Civil P. C., and which could only be instituted 
after service of notice under S. 80 of the Code. 

C. P. c. _ "■ 

(’40) Cbitaley, S. 2 (2) N. 5 Pt. 7. 

(’41) Mulla, Page 6 Note *‘In the suit.” 

(b) Land Acquisition Act (1894 as amended 
in 1921), S. 26 (2) — Scope of sub-s. (2). 

Sub- section (2) of S. 26 which was introduced by 
the amending Act of 1921 cannot be taken as a 
part of the Calcutta Improvement Act of 1911 : 
(’31) 18 A.I.R. 1931 P. C. 149, Rel. on, [P 570e] 

l (c) Calcutta Improvement Act (5 of 1911), 

5. 77 (2) — Small Cause Court is not transferee 
Court — Award has to be enforced as if it were 
decree made by Small Cause Court itself. 

Under S. 77 cl. (2), Calcutta Improvement Act, 
the award of the Tribunal is to be exeouted by the 
Small Causes Court as if it were a decree made by 
that Court. This clearly shows that the Small 
Causes Court is not to be deemed to be a transferee 
Court within the meaning of S. 38, Civil P. C., and 
the procedure laid down in O. 21, R. 6 of the Code 
would have no application to such cases, and there- 
fore no application for transmission of a certificate 
of non- satisfaction could be made. The award has 
to be enforced as if it were a decree made by the 
Calcutta Small Causes Court itself. [P 570/, q] 

S. M. Mullick and Arunendra Nath Tagore — 

for Petitioners. 

Khan Bahadur Sharfuddin Ahmed and Abul 
Quasem (No. II) — for Opposite Party. 
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570 Calcutta A. K. Hossain v. Bengal Province ( Sen JJ A. I. R. 


Trust Tribunal on a reference made to it by the 
Land Acquisition Collector of Calcutta. Section 82 
occurs in Part 4, Civil P. C., which deals with suits 
in particular cases, and Ss. 79 to 82 of that Chapter 
are devoted to suits by or against the Crown or 
public officers in their official capacity. Section 79 
lays down how the authorities are to be described 
in a suit by or against the Crown. Section 80 pro- 
vides that no suit shall be instituted against the 
Crown or any public officer in respect of any act 
purporting to be done by such officer in his official 
capacity until the expiration of two months next 
after a notice in writing, in terms of the section, 
was served upon the Crown or the public officer as 
the case may be. Section 81 exempts a public officer 
who is thus sued from arrest and personal appear- 
ance. Section 82 then lays down that when the 
decree is against the Crown or against a public 
b officer in respect of any such act as aforesaid, a 
time shall be specified in the decree within which 
it shall be satisfied; and if the decree is not satisfied 
within the time so specified, the Court shall report 
the case for orders of the Provincial Government. 
It further provides that execution shall not be 
issued on any such decree unless it remains unsatis- 
fied for the period of three months computed from 
the date of such report. Thus it seems clear that 
iS. 82 is confined to decrees passed in suits which 
are referred to in previous sections and which can 
only be instituted after service of notice under S. 80, 
Civil P. C. The object of the section undoubtedly is 
to allow time and opportunity to the Crown or 
public officers to satisfy the decree amicably before 
execution proceedings are allowed to be started 
against them. 

c I do not think that this provision can be applied 
to an award made by the Improvement Trust Tri- 
bunal. Under S. 71, cl. (d), Calcutta Improvement 
Act, the award of the tribunal shall bo deemed to 
be the award of the Court under the Land Acquisi- 
tion Act, 1894. Section 26 of that Act prescribes the 
form of an award to be made by the Court. It lays 
down that the award shall be in writing signed by 
the Judge and shall specify the amount awarded by 
cl. (i) of sub s. (1) of S. 23 and also the umounts 
respectively awarded under each of the other clauses 
of the same sub-section. Section 77, cl. (2), Calcutta 
Improvement Act, provides that every award of the 
tribunal and every order made by the tribunal for 
the payment of money shall be enforced by the 
Court of Small Causes of Calcutta as if it were a 
decree of that Court. I am inclined to think that 
an award made by the tribunal is not a decreo at 
d all for purposes of tho Civil Procedure Code. It 
simply specifies tho amount of compensation that 
is allowed to the claimant under several heads and 
the grounds of awarding the said amount. Power is 
given to the Calcutta Small Causes Court to enforce 
the award as if it were a decreo of that Court; but 
as a matter of fact it is not a decree of that Court or 
of tho Court which actually made it. It is true that 
by Act 19 of 1921, subs. (2) was added to S. 26, 
Land Acquisition Act of 1894, find this sub-section 
provides that every such award shall bo deemed to 
be a decreo and the statement of the grounds of 
every such award a judgment within tho meaning 
of S. 2, cl. (ii) and S. 2, cl. (ix) respectively, Civil 
P. C., 1908. But as was held by their Lordships of 
the Judicial Committeo in 35 C. W. N. 794,1 the 

1. (’31) 18 A. I. R. 1931 P. C. 149 : 132 I.C. 748 : 
58 I. A. 259 : 59 Cal. 55 : 35 C. W. N. 794 (P. C.), 
•Secy, of State v. Hindustan Co-operative Insurance 
Society Ltd. 


Calcutta Improvement Act is a self contained Act e 
and it merely incorporates oertain provisions from 
the Land Acquisition Act, 1894, and it was only for 
convenience of drafting that the reference was so 
made instead of setting out in extenso the provisions 
which it was desired to adopt. Sub-section (2) of 
S. 26 which was introduced by the amending Act of 
1921 cannot therefore be taken as a part of the 
Calcutta Improvement Act of 1911. 

But even assuming for the sake of argument that 
an award made by the tribunal is a decree, it is not 
a decree to which S. 82 is applicable. Here there 
was no suit against the Crown or any Public Officer 
as such as contemplated by Part IV, Civil P. C., and 
which could only be instituted after service of notice 
under S. 80 of the Code. The Collector made an 
award allowing compensation for land compulsorily 
acquired under statutory powers and the party 
aggrieved exercised his right of having a reference / 
to the tribunal, which has the right of making the 
final award. There was no suit and no decree against 
the Crown, though the award could be enforced as 
if it was a decree. But though I hold that S. 82 is 
not applicable to the present case, I think at the 
same time that the petitioners have no right to ask 
the tribunal to transmit a copy of the award toge- 
ther with a certificate of non- satisfaction to the 
Calcutta Small Causes Court. Under S. 77, cl. (2), 
Calcutta Improvement Act, the award of the tribu- 
nal is to be exeouted by the Small Causes Court as 
if it were a decree made by that Court. This clearly 
shows that the Small Causes Court is not to be 
deemed to be a transferee Court within the meaning 
of S. 38, Civil P. C., and the procedure laid down 
in O. 21, R. 6 of the Code would have no applica- 
tion to such cases. The result, therefore, is that ~ 
the rule is made absolute in part. I hold that the 
provisions of S. 82 of the Code have got no applica- 1 
tion in the case of an award made by the Improve-i 
ment Trust Tribunal. I hold at the same time that 
no application for transmission of a certificate of 
non-satisfaction could be made by the petitioners 
and the award has to be enforced as if it were a 
decree made by the Calcutta Small Causes Court; 
itself. The rule is disposed of in these terms. We 
make no order as to costs in this rule. 

SEN J. — Two questions arise for consideration 
in this rule, viz.: (1) Is an award made by the 
tribunal constituted by the Calcutta Improvement 
Act governed by S. 82, Civil P. C.? and (2) Is it 
necessary for a party in whose favour an award has 
been made to obtain a certificate of non-satisfaction 
beforo he can got the award executed by the Court 
of Small Causes ? In my opinion both questions h 
must be auswered in the negative. The questions 
have arisen out of the following oircumstances. 
Property belonging to the petitioners was aoquired 
by the Calcutta improvement Trust. The amount 
of compensation awarded by the Collector did not 
satisfy the petitioners. The case was accordingly 
referred to tho tribunal and the compensation was 
enhanced by that body. Tho petitioners now seek 
to realize the amount awarded. They applied for h 
certificate of non-satisfaction with a copy award. 
The President of the tribunal refused to issue such 
a certificate holding that the petitioners under 
S. 77 (b), Calcutta Improvement Act could get the 
award executed by the Court of Small Causes with- 
out such certificate. The petitioners were given 
liberty to apply for further orders if necessary. They 
applied again for a certificate and this application 
was heard on notice to the Proviuoe of Bengal who 
appeared. When this application was heard it was 
urged on behalf of the Province of Bengal that the 
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«' 5?®?^ c ° uld nofc be executed inasmuch as S. 82, 

SlJ-n ’ifo’ o- a -i a T, b n ita immediate execution. 
Section 82, Civil P, C. f is as follows i 

“(1) Where the decree is against the Crown or 
against a pubic officer in respect of any such act as 
aforesaid a time shall be specified in the decree 
within which it shall be satisfied; and, if the decree 
is not satisfied within the time so specified, the 
L/ourt shall report the case for the orders of the 
Provincial Government.” 

(2) Execution shall not be issued on any such 
decree unless it remains unsatisfied for the period 

of three months computed from the date of such 
report.” 

It was argued on behalf of the Province of Bengal 
that the award must be deemed to be a decree against 
the Province of Bengal and that it was therefore 
0 necessary for the Tribunal to specify a period in the 
award within which it had to be satisfied and that 
until that was done the award could not be execut- 
ed. This view was accepted by the learned President 
of the Tribunal and the award was amended by 
inserting therein a statement that the money should 
be paid by the Province of Bengal within three 
months from the date of the amendment. The 
learned President also decided that if tbe money 
was not paid within that time the Tribunal would 
report the matter for the orders of the Local Gov- 
ernment. The learned President did not decide whe- 
ther a certificate of non-satisfaction was necessary 
or not; but said that the application for a certifi- 
cate ‘at the present stage’ was dismissed. 

On behalf of the petitioners, it is contended that 
the Code of Civil Procedure does not apply to an 
c award and even if it did, S. 82, Civil P. C., had no 
application to it as the award was not a decree. It 
was also urged that a certificate of non-satisfaction 
was necessary. On behalf of the Province of Bengal 
our attention was drawn to provisions of Ss. 69, 70 
and 71, Calcutta Improvement Act, and it was 
argued that the provisions of these sections clearly 
indicate that the Tribunal constituted a Court 
which was bound to follow the procedure which the 
Court constituted by the Land Acquisition Act was 
directed to follow by that Act, with this exception 
that S. 54 of the aforesaid Act did not apply to an 
award of the Tribunal. Next it was pointed out that 
by reason of the provisions of S. 53, Land Acquisi- 
tion Act, the Court under that Act was bound to 
follow the procedure laid down in the Civil Proce- 
dure Code. The result of these provisions, according 
to learned advocate for the Province of Bengal was 
d that the Civil Procedure Code applied to the pro- 
ceedings before the Tribunal and the award consti- 
tuted a decree which was affected by the provisions 
of S. 82 of the Code, it being an award or decree 
against the Province of Bengal. 

It is not Decessary to decide the wide question 
whether the Code of Civil Procedure applies to pro- 
ceedings before the Tribunal, inasmuch as, in my 
opinion, S. 82 of the Code can have 'no application 
to this award. Section 82 is a section which appears 
in Part. 4 of the Code which is headed ‘‘Suits in 
particular cases”. Part 4 of the Code is sub-divided 
into three parts under three distinct headings, viz. 

(a) Suits by or against the Crown of Public Officers 
in their official capaoity. (b) Suits by aliens and by 
or against foreign and native rulers, (c) Inter- 
pleader suits. Sections 79 to 82 deal with suits under 
part (a), Ss. 83 to 87 with suits under part (b) and 
S. 88 with suits under part (c). 

It is thus clear that S. 82 applies only when there 
is a suit against the Crown or Public Officer and a 
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decree is passed against the Crown or Public Officer „ 
in that suit. In the present case there has been no 
suit against the Crown or Public Officer or against 
anybody at all. The Collector has awarded compen- 
sation for land acquired under the Calcutta Im- 
provement Act. This award has not been accepted 

m re , fer 5! d , the ma tter for determination 
to the tribunal which has now made its award. The 

award is executable as a decree but it is certainly 

J i n* e ma o 6 a S0ifc againsfc ^ Crown a 

Publ o Officer. Section 82 therefore has no applica- 
tion to this award and the learned President of the 

hehM^one 5 Wr ° ng ^ amending U in the way that 

I next turn to the question whether a certificate 
of non-satisfaction is necessary. Order 21 R 6 
deals with this matter. It says that when one Court 
sends a decree for execution to another it shall send 
that Court a copy of the decree, a certificate of non- / 
satisfaction and a copy of any order for the execu- 
tmn of the decree or if no such order has been made 
a certificate to that effect. These certificates and 
particulars are required when a decree is transfer- 
red from the Court which passed it to another Court 
for execution. The reason for issuing these certifi- 
cates is this. The Court which sends the decree for 
execution had the power to execute it, it is there 
fore necesswy to apprise the transferee Court either 
that the decree has not been satisfied at all bv exe 
outum within tbe jurisdiction of the Court which 
sends the decree or if it has been satisfied in part 
by execution to what extent it has been so satisfied. 

H this is not done mistakes may arise. But in the 
case of this award no such mistake can arise; the 
tribunal which made the award is not competent to 

?<Tfh« fc r lfc a , Q Th n °n ]y C ° Urfc thafc can execute it 
is the Court of Small Causes; no necessity therefore g 

arises for the tribunal to send any certificate of non- 
satisfaction to that Court. Again the award is not 
sent by the tribunal to the Court of Small Causes 
for execution The tribunal makes the award and 

,h« e il pnfn Pr ° Vl f 63 -h* the Court of S mall Causes 
snail enforce it as if it were a decree passed hv if* 

vide S. 77 (2), Calcutta Improvement Act. Order 21 

R. 6 has no application and the petitioners’ prayer 

for a certificate of non- satisfaction must be rejected. 

I agree with the order which has been passed bv 

my learned brother for the reasons stated above. 

K.S./R.K. Rule partly made absolute. 

A. I. R. (29) 1942 Calcutta 571 

R. C. Mitter and Khundkar JJ. 

Naiuab K ha jell Habibullah and others 

Plaintiffs — Appellants 

v. 

Babu Ananga Mohan Boy, Defendant 
and others — Respondents . 

Appeal No. 122 of 1938, Decided on 1st April 
1942, from original decree of Sub-Jud^e, First 
Court, Tippera, D/- 3rd January 1938. 

(a) Hindu law— Will— Widow-Life estate— 
Hindu testator excluding son from his pro- 
perties — His entire estate to pass to his widow 

and after her to his son's sons Testator in 

defining widow’s and grandson’s interest using 
words sufficient to confer absolute estate upon 
them — Widow held took only life estate. 

The dominant intentions of a Hindu testator 
as expressed in his will were (1) exclusion of his 
son from his properties which was made effective by 


h 
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the disposition of his entire estate to persons other 
° than his son and (2) that his estate in its entirety 
.was to pass intact to his widow and after her to his 
grandsons (son’s sons) in succession and on the death 
of grandson or grandsons to the objects specified in 
the will. In defining the interest of the widow and 
after her of the grandson the testator had used 
words in the will which would have been sufficient 
to confer absolute estate : 

Held that the second dominant intention was in- 
consistent with a series of absolute interests, and, 
therefore, the widow took a life estate only though 
the words used by the testator would by themselves 
have conferred an absolute estate on the widow : 
(’32) 19 A. I. R. 1932 P. C. 172, Bel. on. [P 5735; 

P 574a] 

Hindu law — 

(’40) Mulla, Page 447 Pts. (p) and (q). 
b (’38) Mayne, Page 893 Pt. (b); Page 894 Pt. (b). 

(b) Civil P. C. (1908), S. 11 — Court which 
tried previous suit not having pecuniary juris- 
diction to try subsequent suit — Decision in 
previous suit cannot operate as res judicata. 

Where the Court in which the previous suit was 
instituted would have had no pecuniary jurisdiction 
to try the subsequent suit, the decision in previous 
suit cannot operate as res judicata. [P 574c] 

Q' p m 

(’40) Chitaley, S. 11, N. 73 Pts. 1 and 2 ; S. 11, 
N. 79 Pt 1. 

(’41) Mulla, Page 72 Pt. (j); Page 74 Pt. (t). 

(c) Succession Act (1925), S. 227 — Executor 
can sue without probate — But executor who has 
not obtained probate can be sued only when he 

c has intermediated with testator’s estate — S. 227 
does not apply to cases of representation in 
suits. 

No doubt an executor who has not obtained pro- 
bate can file a suit as plaintiff but he must obtain 
probate before the decree or even earlier if he is 
called to prove his representative character at an 
earlier stage: (’10) 3 A.I.R. 1916 P.C. 202, Bel. on. 

[P 574$] 

But an executor who has not obtained probate 
can be effectively sued as defendant only when he 
had intermediated with the estate of the testator : 
(1894) A. C. 437 and (’15) 2 A. 1. R. 1915 Cal. 599, 
Bel. on. [P 5740] 

No doubt under S. 227 an executor derives his 
title from the will and probate is the only effective 
evidence of his title and he can act before probate 
and subsequent probate validates the intermediate 
0 acts. But the provisions of that section do not apply 
. to cases of representation in suits: 14 C. W. N. 256, 
Bel. on ; (’31) 18 A. I. R. 1931 Cal. 782, Not ap- 
proved. [P 5740,6] 

(d) Civil P. C. (1908), O. 22, R. 4— Defendant 
dying pending suit leaving will — Under will 
persons other than heir at law who would have 
been defendant’s legal representative if he bad 
died intestate appointed as executors — Heir at 
law cannot be brought on record merely because 
probate of will was not granted then — Proce- 
dure to be followed by plaintiff indicated. 

\\ here the defendant dies during the pendency of 
a suit leaving a will in which ho appoints porsons 
other than his heir at law who would have been his 
legal representative if ho had died intestate, the 
heir at law cannot be brought on the record as the 
defendant’s legal representative merely because pro- 
bate of the will was not granted then: 12C.L.J. 561, 
tel. on. [P 5756] 


In Buoh circumstances the plaintiff should either . 
apply for postponement of the oase till probate was 6 
granted to the defendant’s will and after that event 
substitute the exeoutor or executors who obtained 
probate, or if that is not feasible or desirable he 
should apply for the appointment of an adminis- 
trator ad litem under S. 251, Succession Act, and 
substitute the person so appointed in defendant’s 
place. [P 5755, c] 

C, p, c. 

(’40) Chitaley, O. 22 R. 4, N. 13 Pt. 2. 

(’41) Mulla, Page 935 Pt. (1). 

Bamaprosad Mukherjee — for Appellants. 

Hemendra Kumar Das, Nripendra Chandra 
Das, Manindranath Ghose and Devabrata 
Mitra — for Respondents. 

Surjya Kumar Aich — for Deputy Registrar. 

R. C. MITTER J. — The subject-matter of the / 
suit and the appeal is eight annas share of a per- 
manent gar-mukorari tenure called taluk Biswa- 
nath Roy. The plaintiffs-appellants are the superior 
landlords of that tenure to whioh admittedly the 
Bengal Tenancy Act applies. Two persons, Abinash 
Chandra Roy Chowdhury and Kiranbala Chowdhu- 
rani were the tenure holders. Abinash executed a 
will (Ex. 11,11-1) on 10th July 1909 and died shortly 
thereafter. He had married twice. By his first wife, 
who predeceased him, he had a son named Abani. 
Ananga is the only son of Abani. His seoond wife 
who survived him was Eumudini. She was child- 
less. By his will Abinash disinherited his only son 
Abani, and made his second wife executrix. He 
gave the whole of his estate, moveable and immov- 
able including his eight annas share in the tenure 
taluk Biswanath Roy to her in the first instance . 
and made provisions for the devolution of his whole 
estate after her death. His grandson, Ananga, was 
to take that estate, according to the terms of the 
will, after Kumudini’s death. The most important 
controversy in the suit and the appeal is about the 
nature of the estate conferred by the will on Kumu- 
dini, namely, whether it was a life estate or an 
absolute estate. The probate of the will was granted 
to Kumudini on 21st February 1911. Kumudini 
administered the estate and it is admitted by the 
parties that in 1921 she was in possession of the 
eight annas share of the tenure, taluk Biswanath 
Roy, in her capacity as benefioial owner under the 
terms of her husband’s will. The other eight annas 
share of the tenure was then vested in Kiranbala. 
That tenure fell into arrears and the plaintiffs filed 
a suit to recover the arrears of rent on 1st July 
1921. This suit which was numbered as Rent Suit h 
No. 8 of 1921 of tho Court of the Subordinate Judge 
of Tipperah was instituted against Kumudini and 
Kiranbala. During the pendency of this rent suit 
Kumudini died on 19th September 1921. On 16th 
September 1921 she executed a will by which she 
appointed five persons as executors, namely her 
step-grandson Ananga, her brothers Lalit Mohan 
Ghosh, Biraj \lohan Ghosh, Bhuban Mohan Ghosh 
and one Jitendra Mohan Bose. The benefioial in- 
terest in all her properties was given to a deity 
named Kumudeswar Mahadev. The probate of this 
will was granted to Ananga only on 9th May 1924, 
the other four executors having in the end re- 
nounced. On the application of the plaintiffs, Abani 
and Ananga were substituted in the place of Kuniu- 
dini in the rent suit on 22nd November 1921. The 
plaintiffs proceeded upon the footing that Ananga 
became the tenure- holder of that tenure to the 
extent of eight annans on Kumudini's death on the 
basis of Abin&sh’s will, but for greater caution they 
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brought Abani on the record also. At that time they 
had no knowledge of Kumudini’s will. 

mi » • % 


V — — ■ w f I •««« 

The four other executors of Kumudini’s will 
however made an application in the rent suit on 
12th danuary 19 22 . In that application they d is- 
closed Kumudini’s will and made a statement that 
they only were the executors under that will. They 
claimed to be substituted in the place of Kumudini 
as her legal representatives, and prayed for such 

A In the body of the application (Ex. 

A-II-30) they stated that Abani and Ananga were 

not necessary parties. The plaintiffs’ pleader asked 
for and obtained time to consider his position in 
regard to that application. Ultimately that appli- 
cation was lost sight of and the Court granted a 
decree for rent against the parties then on record , 
namely Abani, Ananga and Kiranbala on 23rd 
March 1923. Abani was admittedly not a necessary 
b party. The tenure was sold in execution of this 
decree under the procedure of Chap. 14, Ben. Ten. 
Act, and was purchased by the plaintiffs on 5th 
April 1923. After an unsuccessful application by 
Abani and Ananga to set aside that sale, the sale 
was confirmed on 21st July 1924 and the sale cer- 
tificate was issued to the plaintiffs on 27th Septem- 
per 1924. The decree in the rent suit and the sale 
in execution thereof was held before the probate of 
Kumudini’s will had been granted. The probate of 
that will was granted to Ananga on 9th May 1924. 

The question on which this appeal hinges is whe- 
ther all the tenure holders of the said tenure were 

in the execution pro- 
ceedings. If that was so the entire tenure has 
passed to the plaintiffs by their purchase at the 
court sale. If not, that rent decree would not have 
e “ ie efiect of a re &t decree in terms of the Bengal 
Tenancy Act, but would have the effect of a money 
decree, effective only against Kiranbala and the 
right, title and interest of that judgment-debtor 
only would pass to them. If the will of Kumudini 
was operative to pass eight annas share of the 
tenure to the deity Kumudeswar Mahadev, the 
plaintiffs would then get by their purchase at the 
said auction sale only the eight annas interest of 
Kiranabala. These positions are admitted by the 
parties and are also in accordance with law. If, 
however, by the will of Abinash a life-estate only 
had been conferred on Kumudini she would have 
then no power to give the tenure to the said idol 
and her executors would not be necessary parties to 
that rent suit on her death. On her death the same 
would vest in Ananga by the terms of Abinash’s 
will and no matter whether Ananga had a life- 
d estate or an absolute estate therein he would repre- 
sent after Kumudini’s death the eight annas share 
of the tenure which belonged to Abinash. The 
decree passed in the rent suit would be then effective 
against the tenure and the court sale held in execu- 
tion thereof would consequently pass to the pur- 
chasers the whole tenure and the plaintiffs would 
be entitled to succeed in this suit. If however 
Kumudini had an absolute estate in that tenure 
under her husband’s will further questions would 
arise. We would therefore take up the question of 
the construction of Abinash’s will. 

The will consists of 13 paragraphs. Paragraph 5 
is subdivided into three parts. We will designate 
these sub-paragraphs »as 5 (a), 5 (b) and 5 (c). 
Paragraph 6 is subdivided into four sub-paragraphs 
which we will designate as 6 (a), 6 (b), 6 (c) and 
6 (d) and para. 12 into two sub-paragraphs which 
we designate as 12 (a) and 12 (b). The material 
paragraphs are 3, 5, 6, 7, 11 and 12. In para. 3 the 
testator expresses his displeasure at the conduct of 


his son, Abani and purports to disinherit him. By 
paras. 5 (a) and 5 (b) he gives all hi 3 properties to 
his wife Kumudini in the first instance. Paragraph 
5 (b) defines her interest. There are three expres- 
sions used there, each one of which would ordi- 
narily be sufficient to confer an absolute estate on 
her. If that sub- paragraph stood alone there could 
not have been any doubt about the estate she took 
under her husband’s will. Sub-paragraph 5(c)states 
that after the death of his wife his grandson, 
Ananga would take all his properties, if he did not 
forsake his religion. In that paragraph words are 
also used which would confer an absolute estate on 
him. Paragraph 6 contemplates other sons being 
born to Abani. In that event those grandsons of 
the testator would take equally with Ananga, if 
they did not forsake their religion. Paragraph 6 (d) 
states that his grandsons would have an estate of 
the same nature as was conferred on his wife. Para- / 
graph 7 confers a power on his widow to take sons 1 * * 
in adoption. Paragraph 11 deals with his insurance 
money and his share separately. His wife is to take 
first and on her death his grandson. Paragraph 12 
contemplates the case of the death during the life- 
time of his widow of his grandson or grandsons or 
of the son that may be adopted to him. In that 
event his estate is to be divided into eight equal 
parts, four of which are to be devoted to the wor- 
ship of the idol established by him at Benares and 
to such other purposes as would be of spiritual 
benefit to the soul of bis deceased father and 
mother. One part is to be given to his spiritual 
guide and the remaining three parts were to be 
utilized for establishing and maintaining a charit- 
able dispensary in his village. It is quite clear that 
if the estate conferred on his wife be an absolute 
estate the provisions made in paras. 5 (c) and 6 (b) 9 
for his grandsons would be invalid, as also the dis- 
positions made in para. 12. On reading the whole of 
the will the dominant intentions of the testator as 
expressed therein appear to be two— (1) exclusion 
of his son, Abani, from his properties which was 
made effective by the dispositon of his entire estate 
to persons other than his son and (2) that his estate 
in its entirety was to pass intact to his widow and 
grandsons in succession and on the happening of 
the event mentioned in para. 12 to the objects spe- 
cified therein, namely, 7/8ths of his estate was 
to be devoted to objects of a permanent nature, 
the remaining l/8th being given to his spiritual 
guide. The first dominant intention is made effec- 
tive by the disposition of his entire estate to per- 
sons other than his son, Abani. The second 
dominant intention, as Lord Tomlin observed in h 
59 I. A. 2681 at pp. 278 and 279 “is inconsistent 
with a series of absolute interests and could only be 
given effect to with such a series if each taker 
voluntarily denied himself the exercise of all powers 
of alienation, inter vivo3, and disposed of the pro- 
perty testamentarily to the next taker in accor- 
dance with the testator’s scheme.’’ In that case 
before the Judicial Committee the testator gave his 
property first to his nephew Nawab Sir Fateh Ali 
Khan and used terms which would have been suffi- 
cient to confer on him an absolute estate. He fur- 
ther provided that on the death of Nawab Sir 
Fateh, his (testator’s) son Nawab Mohammad Ali 
Khan and on the latter’s death his nephew Nawab 
Hidayat Ali Khan would take the properties in the 
same interest in which Nawab Sir Fateh Ali Khan 
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I. (’32) 19 A. I. R. 1932 P. 0. 172 : 137 I. C. 539 : 

59 I. A. 268 : 7 Luck. 324 (P. C.), Nisar Ali Khan 

v. Mohammad Ali Khan. 
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a was to take; their Lordships of the Judicial Com- 
mittee held that each one of these persons, Nawab 
Sir Fateh Ali Khan, Nawab Mohammad Ali Khan 
ane Nawab Hidayat Ali Khan took successive life 
estate only, though the words of limitation used by 
the testator would by themselves have conferred on 
each one of them an absolute estate. Belying on the 
principle enunciated in 59 I. A. 268 1 we hold that 
Kumudini had only a life estate notwithstanding 
the terms of para. 5 (b) of the will. She had there- 
fore no power to make a will in respect of the 
tenure, Taluk Biswanath Boy or to dedicate it to 
the deity. On her death Ananga became the owner 
of eight annas of that tenure by the terms of his 
grand- father’s will. He was therefore rightly 
brought on the records of the rent suit on the death 
of Kumudini. As the tenure was fully represented 
in the rent suit, at the date of the decree, that is to 
b say, as the rent decree was passed against all the 
tenure holders and the execution proceedings were 
taken against the tenure holders, the whole tenure 
passed to the plaintiffs at the rent sale by reason of 
provisions of Chap. 14, Ben. Ten. Act. 

Shortly after the plaintiffs’ purchase at the rent 
sale disputes arose as to whether they could get 
16 annas rent from the Subordinate tenants. At 
that time Ananga had obtained probate of Kumu- 
dini’s will. He baoked the tenants who resisted the 
plaintiffs’ claim to 16 annas of the rent. The result 
was that many rent suits were brought some by the 
plaintiffs in which they claimed 16 annas rent and 
some by Ananga in which he claimed 8 annas of 
the rents from the subordinate tenants. In the 
plaintiffs’ suits they made Ananga also a defendant 
and in Ananga’s suits the plaintiffs were also made 
c defendants. All these rent suits were instituted in 
the Court of the Munsifs, who would have had no 
pecuniary jurisdiction to try the suit which wo have 
before us. In some cases appeals were carried from 
the Munsif’s decisions to the Court of the Subordi- 
nate Judge and in some cases second appeals were 
filed in this Court. Two judgments of two Subordi- 
nate Judges passed on appeals havo been exhibited. 
They are Exs. K and II (11-156 and 164). Two ques- 
tions were considered bv the said Subordinate 
Judges namely (1) whether Kumudini got an abso- 
lute estate under her husband’s will and (2) whe- 
ther after Kumudini’s death the proper legal 
representative had been brought on the record of 
Rent Suit No. 8 of 1921. Both the learned Subordi- 
nate Judges held that the said will had conferred 
an absolute estate on Kumudini and that there was 
no proper substitution in that rent suit on Kumu- 
* dini’s death. Two of the judgments passed by this 
Court in second appeals (which were not appeals 
against Exs. II and K, but in othor rent suits) are 
reported. They are : 53 C. L. J. 415- and 53 C.L.J. 
421. 2 3 The will of Abinas was not construed by this 
Court. It was assumed that an absolute estate had 
been conferred on Kumudini by her husband’s will. 

'I bis Court on the solo finding that proper legal 
representatives had not been brought on the re- 
cords of Rent Suit No. S of 1921 on the death of 
Kumudini held that the whole tenuro had not pass- 
ed to the plaintiffs, the Nawab and his cosharers, 
hut only eight annas thereof, namely, the interest 
of Kiranbala Choudhuroni. There is no decision on 

2. (’31) 18 A. I. It. 1931 Cal. 673 : 134 I. C. 305 : 
53 C. L. J. 415, Ananga Mohan Roy v. Khajeh 
Ilabibulla. 

3. (’31) 18 A. I. R. 1931 Cal 782 : 134 I. C. 311 : 

53 C. L. J. 421, Cherag Ali Sarkar v. Nawab Kha- 

jeh Habibulla. 
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the question of construction of Abinash’s will which 
is binding on us. The decision in those two second 
appeals on the question of representation in the said 
Bent Suit No. 8 of 1921 after Kumudini’s death is 
not res judicata, on the ground that those rent suits 
had been instituted in the Courts of Munsifs who 
would have had no pecuniary jurisdiction to try the 
suit whioh we have before us. But the decision in 
53 C. L. J. 421, 8 being by a Division Bench is bind- 
ing on us as a precedent. On the view we have taken 
of the interest that had been conferred on Kumu- 
dini by her husband’s will this appeal must suc- 
ceed. But as the question of representation in Rent 
Suit No. 8 of 1921 has been argued before us at 
length on the hypothesis that Kumudini had got an 
absolute estate by her husband’s will we proceed 
to express our views on that point on that hypo- 
thesis. 

We have stated before that by her will Kumudini / 
had appointed five executors. While Rent Suit No. 8 
of 3921 was pending four of her executors, Jitendra 
Mohan Bose and the Ghoshes applied for probate 
and the other exeoutor, Ananga, was at first oppos- 
ing the grant. The said four executors ultimately 
renounced, and probate was granted to Ananga only. 
This was after the deoree had been passed in Bent 
Suit No. 8 of 1921 and the tenure had been sold in 
execution thereof. At all material stages of that rent 
suit and the following rent execution none of the 
exeoutors named in her will had obtained probate. 
Though in their application filed in the rent suit 
by the four exeoutors Jatindra Nath Bose and the 
Ghoshes on 12th January 1922 (Ex. A) they had 
stated that they were in possession of the estate of 
Kumudini there was no evidence before the Court in 
support of that statement, as that application was g 
not supported by an affidavit. The question there- 
fore is whether the executors could at that stage be 
substituted in that suit as the legal representatives 
of Kumudini. In our opinion they could not. If they 
had been substituted and a deoree obtained that 
deoree would not have bound the estate of Kumu- 
dini as they had not then obtained probate. It is well 
settled that an executor who has not obtained pro- 
bate can file a suit as plaintiff, 43 I. A. 113, 4 but he 
must obtain probate before the decree or even ear- 
lier if he is called to prove his representative 
character at an earlier stage (Williams on Execu- 
tors, Vol. I, p. 192, Edn. 12). But an executor who 
ha9 not obtained probate can be effectively sued as 
defendant only when he had intermediated with the 
estate of the testator; 1894 A. C. 437, 5 22 C. L. J.i 
266° and 14 C. W. N. 256. 7 No doubt an executor, 
derives his title from the will and probate is the h 
only effective evidence of his title. He can act before 
probate and subsequent probate validates these in- 1 
termediate acts. (Section 227, Succession Act, 39 of 
1925.) But the provisions of that section do not 
apply to cases of representation in suits: 14 C.W.N.t 
250 7 at page 25S. 

For these reasons we cannot agree with the ob- 
servations in 53 C. L. J. 421 s that the four execu- 
tors who had made the application, Ex. A, in the 

4. (’16) 3 A.I.R. 1916 1\ G. 202 : 35 I. C. 323 : 43 
I. A. 113 (P. C.), Mayappa Chettv v. Supramauian 
Chetty. 

5. (1894) 1894 A. C. 437 : 63 L. J. P. C. 90 : 6 R. 
510 : 71 L. T. 99, Mohamadin Mohideen Hadjiar 
v. Pitchey. 

6. (’15) 2 A. I. B. 1915 Cal. 599 : 16 I. C. 690 : 22 
C. L. J. 266, Lai Behari v. Nagendra Nath. 

7. (’10) 14 C. W. N. 256 : 2 I. C. SIS, Lakhya 
Dassya v. Uma Kanta. 
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a 8ui * ought to have been brought by the plain- 
tifis on the records of the rent suit on Kumudini’s 
death as her legal representatives. We do not also 
feel the force of the observations made therein that 
the deity Kumudeshwar Mahadev ought to have 
been made a party. The right of the deity could not 
be established without probate, and at all material 
times in the progress of that rent suit probate had 
not been granted. Besides that, there was no evi- 
dence that the executors had given their assent to 
the legacy in favour of the deity. The deity was 
therefore out of the picture at that stage. We can- 
not therefore hold that the estate of Kumudini was 
not represented in the rent suit simply because the 
executors named in her will had not been substituted 
in her place in that suit. On her death her son 
Abani and her grandson Ananga were substituted 
in her place. Ananga had no status except in his 
o character as her executor and we have already held 
that not having obtained probate while the rent suit 
was pending he could not be substituted in that suit 
in Kumudini’s place. The same reasons apply to his 
being made a party in the resulting execution pro- 
ceedings. Abani was Kumudini's heir-at-law and 
would have been her legal representative if she had 
died intestate. Could he then have been brought on 
the record of the rent suit as her legal representa- 
tive seeing that although she had left a will by 
which she had appointed other persons as executors, 
probate of the will had not been granted then. We’ 
are of opinion that he could not, and this view of 
ours is supported by the decision of a Division Bench 
in 12 C. L. J. 561.® In these circumstances two 
courses were open to the plaintiffs in the rent suit 
when Kumudini died, either to apply for postpone- 
ment of the case till probate was granted to Kumu- 
dini’s will and after that event to substitute the 
executor or executors who obtained probate, or if 
that was not feasible or desirable, to apply for the 
appointment of an administrator ad litem under 
S. 251, Succession Act, (39 of 1925) and to substi- 
tute the person so appointed in Kumudini’s place. 

As they did not follow either of these courses the 
decree obtained by them would not bind the estate 
of Kumudini and accordingly 8 annas share in the 
tenure taluk Biswanath Roy would not have passed 
to them at the court sale. 

If we had held that the estate taken by Kumudini 
under her husband's will was an absolute estate we 
would have dismissed this appeal, but as on the con- 
struction of that will we have held that she took a life- 
estate only, the appeal must succeed. The plaintiffs 
must have the costs of this appeal and also the costs 
d of the lower Court for the first party defendant. 
The result is that the plaintiff’s title to 8 annas 
share in taluk Biswanath Roy as described in Sch. 1 
of the plaint is declared and that they do recover 
possession from the first party defendant. The 
plaintiffs would also get a decree for mesne profits 
from the first party defendant from three years 
prior to the institution of the suit till recovery of 
possession or restoration of possession or three years 
from the date of this judgment, whichever occurs 
earlier. We direct an enquiry by the Court into 
mesne profits in terms of O. 20, R. 12, sub-r. (1), 
cl. (c), Civil P. C. As prayer No. (6) of the plaint 
has not been pressed by the learned advocate for the 
appellants the same is refused. 

KHUNDKAR J I agree. 

G.N./R.K, Appeal allowed. 


8. (»10) 12 C. L. J. 561 : 6 I. C. 627 : 14 C. W. N. 
1041, Harish Chandra Biswas v. Puridas Das. 
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Lodge and Blagden JJ. 

Daityari Tripatty— Accused— Petitioner 

v. 

Subodh Chandra Chowdhury 

Complainant — Opposite Party . 

„ C ”“ in T al Revn * Petn * No * 388 of 1942, Decided 
on 18th June 1942. 

(a) Criminal P. C. (1898), S. 179 — Criminal 
breach of trust — S. 179 does not apply. 

Section 179 applies only to those offences which 
by their very definition consist of an act and its 
consequence (e.g. culpable homicide, which, omitting 

f ,° r tMs pur P° se ’ con9is ts in 

hrln fh nf t deat f h a * , and n0t » fcherefor e. to criminal 

Z* C ±? £ . trUS h i s t0 an y bod y forms no part of / 
the statutory definition of that offence : (’30) 17 1 

A.I.R. 1930 Bom. 490 (F.B.), Ref. [p 5775, c] 

Cr. PC 1 j 

}!"} ^ tal0 y- S ‘ 179 N - 4 Pt. 2 ; N. 5 Pt. 1. 

( 41) Mitra, Page 570 N. 555. 

Penal Code 

(’40) Ratanlal, Page 1011 Pt. 24. 

(’36) Gour, Page 1372 Pts. 11, 12. 

(b) Penal Code (1860), S. 405-Place of failure 

trac^Hn 111 ° r ? 1Sp . ose o£ P ro Perty as per con- 
tract does not give jurisdiction for trial of 
offence under S. 405. 

Neither failure to account nor breach of contract 
however dishonest, is actually and in itself the 
offence which S. 405, Penal Codedefinea, but merely 
evidence of that offence. Hence S. 181 (2), Criminal 
P. C., does not confer jurisdiction on a Court at a 9 
place where the accused has failed to account or to 
dispose of property as per contract. [p 577 c dl 
Penal Code — 

(’40) Ratanlal, Page 1010 Note “Venue ” 

( 36) Gour, Page 1372 Pt. 9. 

* (c) Penal Code (1860), S. 405 _ Criminal 
breach of trust _ Place neither of entrustment 

place* converslon— ' Offence is not triable at such 

An offence of criminal breach of trust is not triable 
at a place where neither the entrustment nor any 
positive act of conversion of the monies entrusted 
took place because an offence of criminal breach of 
trust always consists in an act and not in an 
omission : (’38) 25 A.I.R. 1938 Rang. 94 and (’31) 

18 A.I.R. 1931 Cal. 521, Foil.; (’36) 23 A.I R 1936 
AH. 1M ; ; CM) 12 A.I.R. 1925 Cal . 613 and *31) 18 h 
A.I.R. 1931 Cal. 528, Not approved : (’30 17 AIR 
1930 Bom. 490 (F.B.), Ref. 1 [P 576c el 

Penal Code — 

(’40) Ratanlal, Page 1011 Pts. 21, 22. 

(’36) Gour, Page 1372 Pt. 12. 

S. C. Talukdar — for Petitioner. 

D. N . Bhattacharjee and Bonbehari Sarkar — 

for Opposite Party. 
BLAGDEN J. — On 27th April 1942, this Court 
granted a rule nisi against the Chief Presidency 
Magistrate, Calcutta, and a Mr. S. C. Chotfihury to 
quash certain proceedings pending before the former 
in which, on the complaint of the latter, a charge 
had been framed against the petitioner. Omitting 
formal facts, this charge reads as follows : ° 

“ That you being a servant of the Chandbali 
Steamer Service Co., Ltd. of 29, Strand Road 
Calcutta, and in that capacity being entrusted with 
property to wit the monies received and realised by 
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- you on behalf of the said company and being bound 
under the contract of service to deposit the said 
monies in the Head Office at 29, Strand Road, 
Calcutta, dishonestly disposed of between 8th Octo- 
ber 1941 and 23rd November 1941, the total gross 
sum of Rs. 7800-4-0 the property of the said Chand- 
bali Steamer Service Co. Ltd., in contravention of 
the terms of contraot of service and thereby com- 
mitted an offence punishable under S. 408, Penal 
Code and within my cognizance." 

The petitioner challenges the jurisdiction of the 
learned Magistrate, who frankly tells us that he 
only deoided he had jurisdiction after some doubt : 
nor, in view of the state of the authorities, is this 
surprising. The question was ably argued before us 
by counsel for and in opposition to the rule. To 
determine it at this stage of the proceedings we 
must look and look only at the charge as framed. 
b We must assume every fact therein alleged to be 
proved — it is perhaps unnecessary to state that we 
do so for present purposes only, and that nothing we 
now 6ay must be taken in any way to prejudice the 
defence of the petitioner on the merits whenever or 
wherever he is ultimately tried. Lastly, we must 
draw every inference consistent with the facts so 
assumed which tells in the petitioner’s favour. So 
acting, we have to deal with an offence under S. 408, 
Penal Code, which incorporates S. 405. The latter 
section provides as follows : 

‘‘Whoever, being in any manner entrusted with 
property, or with any dominion over property, dis- 
honestly misappropriates or converts to his own use 
that property, or dishonestly uses or disposes of that 
property in violation of any direction of law pres- 
cribing tho mode in which such trust is to be dis- 
c charged, or of any legal contract, express or implied, 
U which ho has made touching the discharge of such 
trust, or wilfully suffers any other person so to do, 
commits ‘criminal breach of trust’.’’ 



On the forogoing assumptions it appears that 
neither the entrustment nor any positive act of con- 
version of the monies entrusted took place in Cal- 
cutta, and such, wo are told, the fact is. Indeed, 
even after a verbal amendment of the charge it 
.could only be argued that tho offence took place in 
Calcutta if either a breach of contract by pure non- 
feasance or a failure to account takes place, neces- 
sarily and as a matter of law at tho contractual 
place of performance or at the place whoro the ac- 
counting party ought to account. Apart from any 
relevant statute or authority neither of those hypo- 
theses appears to us tenable. Tho actual crime 
created by S. 405 consists of any one of four acts — 
‘‘misappropriation” ‘‘conversion”, ‘‘user” or “dis- 
posal” of property. Certainly, tho act of one indivi- 
dual may have repercussions anywhere on the earth 
or in tho surrounding atmosphere, but, since the 
number of positions in space which a single body 
can simultaneously occupy is strictly limited to one, 
it seems to us on principle that a man can person- 
ally do an act at that place only whoro at the mate- 
rial time ho physically is. Wo are fortified in this 
conclusion by the decision of Mackney J. in 39 
Cr. L. J. 529 1 nnd entirely agree with his reasoning. 

As against this, wo havo been referred to a num- 
ber of sections in tho Code, of which S. 174 is as 
good an example as any, in which an offence con- 
sists in a mero omission; and learned counsel for 
tho opposite party says, no doubt correctly, that 
tho offences they create havo always been tried at 


the place where the omitted act ought to have been 0 
performed. But he could refer us to no reported case 
in which the present question was discussed — for 
example in whioh a witness, physically in the Pun- 
jab, was duly summoned and failed to attend this 
Court and was tried for his offence in Calcutta. The 
question may well never have arisen. It appears to 
us at least open to doubt if he could be so tried. 

But, however this may be, the offence in eaoh of 
the sections cited itself consists in an omission, 
whereas criminal breach of trust always consists, as 
already stated, in an act. True, failure to account is 
often convincing evidence of that act: but we must 
be careful not to confuse evidence of a particular 
act — in the form of an omission — with the aot 
itself. Seotion 179, Criminal P. C., however provides 
as follows : ... 

“When a person is accused of the commission of 
any offence by reason of anything whioh has been / 
done, and of any consequence whioh has ensued, 
suoh offence may be inquired into or tried by a 
Court within the local limits of whose jurisdiction 
any suoh thing has been done, or any suoh conse- 
quence has ensued.” 

If this matter were res integra (which it certainly 
is not) it might be grammatically possible so to 
construe this seotion as to permit a prosecution for 
any offence consisting of an aot as opposed to an 
omission either at the plaoe of the aot or that of its 
oonsequence (even though the consequence formed 
no neoessary ingredient in the offence) provided that 
there would not in fact have been any proseoution 
for the aot but for its consequence. On this construc- 
tion, in the unlikely event of child-birth following 
rape and the perhaps more likely one of the prose- 
cutrix being prepared to forgive the latter if it had _ 
not been for the former tho child’s birth place 
would be a legitimate venue for its father’s trial, a 
result whioh is, to say the least, startling. But no 
High Court, so far os we are aware, has ever taken 
so wide a view of this seotion, and it might suffice 
to say of it that our own High Court has consistently 
held, for reasons whioh seem to us convincing, that 
it is wholly inapplicable to the offence of criminal 
breach of trust. Be that as it may, this much has 
not been denied, namely, that to bring the section 
into operation tho consequence referred to must, at 
the very least, be in fact a necessary oonsequence of 
the act constituting the crime : see for example 
55 Bom. 593 and in particular the judgment of 
Beaumont C. J. with whose reasoning on this parti- 
cular poiut wo must respectfully agree. 

In that case a Full Bench decided that S. 179 is 
inapplicable to criminal breach of trust because loss h 
“to the principal” is not even a necessary conse- 
quonce of still loss a statutory ingredient in the 
offence. Regard being had to the nature of a trust, 
wo venture with all deference to think that the 
introduction of tho words “tci the principal” has 
occasioned a little confusion and, while agreeing in 
tho result, cannot altogether concur in the reasons 
given for it. If by “the principal” is meant only 
“tho creator of the trust,” we should agree that loss 
to him does not even necessarily follow from the 
offence, the dishonest messenger who puts in his 
own pocket and keeps money entrusted to him by a 
charitable person as and for a gift to an indigent 
third party leaves his employer not one anna the 
poorer by what he does. But if it is meant to in- 
clude “the beneficiary” we reluctantly disagree : at 


1. (’38) 25 A. I. U. 1938 Rang. 94 : 175 I. C. 175 : 
39 Cr.L.J. 529: 1938 K. L. R. 1, Yasanji Khimjeo 
v. Kanji Tokersoy. 


2. (’30) 17 A. 1. R. 1930 Bom. 490: 129 I. C. 385 : 
55 Bom. 59 : 32 Bom. L. R. 1195 (F. B.), In re 
Jivandas Savchaud. 
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41 S' 11 ® v ® nts we can imagine no case in which the 
beneficiary — often the same person as the creator 
of the trust — is not at least momentarily poorer 
by reason of the offence. Even in the case put by 
Beaumont C. J. at page 76, in which the dishonest 
agent repents and makes good his defalcation before 
it is discovered, the loss has, we respectfully think, 
been suffered when the offence was committed,’ 
although it is repaired before any one but the cri- 
minal knows of it. To hold otherwise, is, in our 
humble judgment, to confuse a fact with knowledge 
of that fact, and, therefore, fallacious. 

A painful sensation. to the victim, though an 
almost invariable incident of the offence, forms no 
necessary part of the statutory definition of “hurt” 
since S. 319, Penal Code, provides for two other 
alternative ingredients. If A is lying dead drunk in 
a highway and B cuts off his thumb without break- 
b ing his sleep, it is surely no defence for B to prove 
that A was run over by a casual steam-roller and 
killed before he ever recovered consciousness. Nor, 
we think, is it reasonable, or the true construction 
of S. 179, Criminal P, C., to hold that it could add 
to the number of places where B could be tried, if, 
instead of being run over, A were kidnapped and 
carried away, still comatose, by a third party to 
another district. We, therefore, think that the nar- 
rowest view of S. 179 to which this Court has always 
adhered, is correct, namely, that it applies only to 
those offences which by their very definition consist 
of an act and its consequence (e. g., culpable homi- 
cide, which, omitting matters immaterial for this 
purpose, consists in “causing death,”) and not there- 
fore to criminal breach of trust. If this be so, it is 
useless to speculate for cases in which nobody in 
c fact loses by a criminal breach of trust. It is suffi- 
cient to say that loss to anybody forms no part of 
the statutory definition of that offence. If, as we 
think, S. 179 gives no help to the opposite party, he 
is driven to contend that the offence is committed 
by an accounting party who fails to account at the 
place where he should account, and by a contracting 
party who disposes of the property in breach of his 
contract at the place where he has contracted to dis- 
pose of it. If this is right, he brings himself directly 
within S. 181 (2), Criminal P. C., which provides 
for the trial of alleged criminal breaches of trust in 
the following terms : 

“The offence of criminal misappropriation or of 
criminal breach of trust may be inquired into or 
tried by a Court within the local limits of whose 
jurisdiction any part of the property which is the 
subject of the offence was received or retained by 
d the accused person, or the offence was committed.” 
But, again, neither failure to account nor breach 
of contract, however dishonest, is actually and in 
itself the offence which S. 405, Penal Code, defines, 
but merely evidence of that offence. The question 
remains whether the authorities compel us to alter 
the opinion on this question which we have already 
expressed, and to dissent from the decision of 
Mackney J. already cited. Some reliance is placed 
on observations of Alderson B. in (1855) 7 Cox. C.C. 
158, 3 cited in Halsbury’s Laws of England, Edn. 1, 
Vol. 9, p. 583. The learned Baron, in dealing with 
the English statutory offence of embezzlement, said 
that “where there is no evidence of fraudulent 
embezzlement except the non-accounting, the venue 
may be laid in the place where the non-accounting 
occurred, because the jury may presume that there 
the fraudulent misappropriation was made.” 

But it must be remembered that he was dealing 
with the Common law of England, which at that 

3. (1855) 7 Cox.C.C. 158, Reg v. Davison. 
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date almost wholly regulated English criminal pro- , 
cedure, and our law of procedure is codified. Our * 
Code may be a little obscure on this point and it 
might be— we do not say that it is— capable of im- 
provement. But unless there is not merely a defect 

but an obvious gap in it (which there is not) there 

is no justification under the “justice, equity and 
good conscience” clause of the Letters Patent for 
our saying that English law is the law of Bengal 
and introducing into the latter what is, after all a 
pure fiction. We cannot, however, help feeling that 
the learned Baron’s observations may have in- 
fluenced the Allahabad High Court in 58 All, 644 * 

It is certainly true that this decision is irreeoncii- 
able with the Rangoon decision already cited and 
being a decision of a Bench is of higher persuasive 

fh + tu 7 ' * But T 6 cannot » with 6 r eat respect, agree 
that the fact that a particular event does not 

happen at point X is any evidence, or gives any f 
ground for assuming that AA, who never was at 
point X at all, committed at that point an offence 
at all events one which by its definition oonsists in 
an act. Nor can we agree with the reasoning of the 
Court at p. 649 that S. 405, Penal Code, falls into 
two parts, one positive and the other negative It 
seems to us that to “use” or to “dispose of” pro- 
perty is every bit as positive an act as to “misappro- 
priate” or “convert” it. Once again, we think that 

evidence of an act has been confused with the act 
it evinces. 

Similar views were expressed by a Bench of this 
Court in 41 C.L.J. 80® partly on the strength of a 
mistake as to exactly what Alderson B. said in 
(1855) 7 Cox. C. C. 158, 3 words being put into the 
learned Barons mouth which in fact were those of 
the learned editor of the relevant article in Hal*- a 
bury s Laws of England; and the doctrine that in 
the absence of positive evidence as to the real place 
of the offence it may be assumed to have occurred 
at that place where the accused ought to have 
accounted was also subscribed by a Bench of thin 
Court in 35 C. W. N. 809.® This decision purported 
to follow 35 C. W. N. 320,7 but in fact the exactly 
opposite opinion was expressed in that case, and a 
rule to quash proceedings in Calcutta was discharged 
merely because the Court was left quite uncertain 
at the stage at which the matter came before it 
where the alleged offence took place. Consequently' 
it could not at that stage hold that there was no 
jurisdiction to try it in Calcutta; it did not decide 
that there was. For the reasons already given, we 
prefer the reasoning on the question before usin’the 
latter to that in the former of the two last cited 
cases which on this point are quite irreconcilable. ^ 

In this state of the authorities it is unfortunately 
impossible for us to emulate Pope’s J 

“ . . Hare, who in a modest way 
Agreed with every one — like Gay” 
and we must either make up our own minds about 
the matter or refer the matter to a Full Bench. 
Important as it is, the present question hardly 

4 . (’36) 23 A.I R. 1936 All. 193 : 160 I.C. 3567 37 
Cr.L.J.284 : 58 All. 644 : 1936 A.L.J. 3, Emperor 
v. Mohru Lai. 

5. (’25) 12 A. I. R. 1925 Cal. 613 : 86 I.C. 213 : 26 

Cr. L. J. 725 : 41 C. L. J. 80 : 29 C. W. N. 432 
Gunanda Dhone v. Santi Prakash Nandy ’ * 

6. (’31) 18 A.I.R. 1931 Cal. 528 : 134 1.0*433 • 59 
Cal. 92 : 35 C.W.N. 809 : 32 Cr. L. J. 1167, Paul 
De Flonder v. Emperor. 

7 . (’31) 18 A.I.R. 1931 Cal. 521 : 133 I.C. 703 : 32 
Cr. L. J. 1042 : 35 C. W. N. 320, G. N. Pascal v. 

Raj Kishore Mathur. 
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seems to us to justify our inflicting on the parties 
the delay and hardship the latter course necessarily 
involves. With the assistance we have had from the 
Bar we have been able to form a clear opinion, 
which is that on the charge framed — and it is in- 
curable by any amendment suggested to us — the 
learned Chief Presidency Magistrate has no juris- 
diction to entertain the proceedings now in question. 
The rule to quash them must therefore be made 
absolute. 

LODGE J. — I agree. 

B.K. Rule made absolute . 
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Derbyshire C. J. and Nasim Ali J. 

In the matter of Light of Asia Insurance 
Co ., Ltd. 

Governor -General in Council and 
another — Appellants 

v. 

Sailendra Nath Mitra and others 

Bespondents. 

Appeal No. 70 of 1941, Decided on 1st December 
1941. 

(a) Companies Act (1913), S. 153 — Scheme 
for reconstruction of insurance company in- 
volving transfer of money deposited under S. 7, 
Insurance Act, and reduction of contracts of 
insurance — Order sanctioning such scheme 
falls under S. 153 and is appealable. 

Where the Court sanctions a soheme of recon- 
struction of an insurance company by its dissolu- 
tion and creation of a new insurance company 
involving the transfer of the money deposited by 
the dissolved company under S. 7, Insurance Act, 
and the reduction of contracts of insurance it does 
so under S. 153, Companies Act, as the jurisdiction 
of the Court under S. 153, Companies Act, to sanc- 
tion such scheme has not beon in any way affected 
by any provision of the Insurance Act, though in 
the exercise of this jurisdiction the Court is to keep 
in view the provisions of S. 8, S. 36 and S. 61, 
Insurance Act, and tho order sanctioning such a 
scheme is an order under S. 153 read with S. 153A, 
Companies Act, and is, therefore, appealable under 
cl. (7) of S. 153, Companies Act. [p 5S0n 

(b) Insurance Act (1938), Ss. 9, 61 _ Orders 
passed by High Court under, are appealable. 

Orders passed by the High Court in exercise of 
its ordinary civil jurisdiction under Ss. 9 and 61, 
Insurance Act, are appealable as the ordinary inci- 
dents of litigation including the right of appeal is 
also attached to such orders in tho absence of a 
specific limitation to exclude it : 1913 A. C 546 • 
(’16) 3 A. I. R. 1916 P. C. 21 ; (’34) 21 A. I. r’ 
1931 P. C. 81 and (’36) 23 A. I. R. 1936 I\ C. 93 * 
Bel. on. [I> 581c, rf ,./] 

(c) Insurance Act (1938), S. 110 — Object of 
section explained— It does not exclude right of 
appeal under Cl. 15, Letters Patent. 

The object of S. 110 is not to curtail the right of 
appeal under Cl. 15, Letters Patent, against orders 
of tho Court” under tho Act but to extend tho 
right of appeal against certain orders of officers 
under the Act which would not be otherwise appeal- 
able. This section does not contain any specific 
limitation to exclude tho right of appeal against 
judgment of tho “Court” under Cl. 15, Letters 
latent. There is no provision in the Insurance Act 
which takes away this right of appeal from the 


judgment of a Single Judge of the High Court in- 
matters arising out of the Insurance Aot either ex- 
pressly or by necessary implication. [P 581 e,/J 

(d) Letters Patent (Cal.), Cl. 15 — “Judg- 
ment” — Order under S. 9, Insurance Act, is 
judgment. 

An order under S. 9 directing the refund of the 
deposits under S. 7 finally determines the right of 
the insurer to get refund and the liability of the 
Reserve Bank of India to refund the deposits under 
S. 7. It is therefore a '‘judgment’* within the 
meaning of Cl. 15, Letters Patent. [P 581/J 

C. P. C. — 

(’40) Chitaley, Let. Pat. (Cal.), Cl. 15, N. 2. 

(’41) Mnlla, Page 1401, Note “Meaning of ‘Judg- 
ment’ as used in this clause — Caloutta High. 
Court.” 

(e) Letters Patent (Cal.), Cl. 15 — “Judg- 
ment” — Order under S. 61, Insurance Act, is 
judgment. 

An order under S. 61, els. (1) and (2), Insurance 
Aot, reducing the amount of the insurance contracts 
finally determines the rights of the policy-holders 
under policy contracts and the liability of the in- 
surance company, under these contracts and is a 
“judgment” within the meaning of Cl. 15, Letters 
Patent. [P 581g] 

C. P. C. — 

(’40) Chitaley, Let. Pat. (Cal.) Cl. 15, N. 2. 

(’41) Mulla, Page 1401, Note “Meaning of ‘judg- 
ment* as used in this clause — Calcutta High 
Court.” 

(f) Insurance Act (1938), Ss. 9, 7 — Order 
under S. 9 — Governor- General though not 
party to proceedings in trial Court, can file 
appeal. 

An appeal at the instance of a person not on the 
record is maintainable where his interest in the 
subjeot-matter of the dispute will be bound by the 
judgment or order. The deposit under S. 7, Insur- 
ance Aot, with the Reserve Bank of India is for or 
on behalf of the Central Government, i. e., tho 
Governor- General in Counoi). An order under S. 9 
is binding on the Governor-General in Counoil. The 
latter has a statutory right to retain the deposit 
under S. 7 until and unless the events justifying 
an order under S. 9 have happened. He has there- 
fore an interest in the deposit which entitles him to 
appeal against the order under S. 9. [P 581 h\ P582a] 

(g) Insurance Act (1938), Ss. 9, 61 — Order 
under — Appeal. 

The Superintendent of Insurance is entitled to 
appeal against an order under S. 9 or S. 61 : (1882) 
30 W. R. 329 ; (1894) 2 Q. B. S05 and (1887) 19 
Q. B. D. 174, Bel. on. [P 5826] 

(h) Companies Act (1913), S. 153 — Sanction- 
ing scheme — What Court has to see explained. 

In sanctioning a scheme under S. 153, the Court 
dots not simply register a resolution passed by the 
majority of the creditors or the shareholders. It 
must look at tho soheme and see whether the Act 
has been complied with and whether the schemo is 
a reasonable or whether there is such an objection 
to it that any reasonable man might say that he 
could not approve of it. If the creditors aot on suffi- 
cient information, and aot honestly they are much 
bettor judges of what is to their commercial ad- 
vantage than the Court can be, but that is not con- 
clusive because there might be some defeot in the 
scheme which thev did not notice : (1891) 1 Cb. 
213 and (1893) 3 Ch. 385, Rel. on. [P 5S2«} 
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<s (i) Companies Act (1913), S. 153, cl. (1) — 
Reason for dividing creditors into different 
classes explained — “Class” — Meaning of ex- 
plained — Policy-holders of insurance company 
whose policies have ripened and policy-holders 
whose policies have not ripened belong to dif- 
ferent classes — Summoning joint meeting of all 
policy-holders is not proper. 

The reason for dividing the creditors into differ- 
ent classes is that they have different interests. If 
different state of facts exists among different credi- 
tors which may differently affect their minds and 
their judgment they must be divided into different 
classes. The word “class” in cl. (1) has not been 
defined in the Act. It must be given such a mean- 
ing as will prevent the section being so worked as to 
result in confiscation and injustice and it must be 
^ confined to those persons whose rights are not so 
dissimilar as to make it impossible for them to 
oonsult together with a view to their common inte- 
rest. [P 582/] 

In an insurance company policy-holders whose 
policies have ripened into debts have a vested cause 
of action. They can sue the company for the money 
due which is an ascertained sum. Their interest is 
entirely different from that of those policy-holders 
whose policies might Dot ripen into debts for years 
to come and whose future is entirely uncertain. It 
is, therefore, not right to summon a joint meeting 
of the creditors and all policy-holders : (1892) 2 
Q. B. 573, Bel. on . [P 582/, p] 

(j) Companies Act (1913), S. 153, cl. (2) — 
“Value” — Insurance company — Scheme in- 
volving reduction of policy contracts — Nominal 
0 value of the policies is not real value. 

Where the soheme involves the reduction of 
policy contracts of the insurance company the value 
of the liabilities of the company and of all claims 
in respect of the policies issued by it is to be ascer- 
tained by Court having regard to the rule contained 
in Sch. 6, Insurance Act (S. 55, cl. (2), Insurance 
Act). The nominal value of the policies is not the 
real value. Hence where the majority who voted 
for a resolution sanctioning a scheme represent 
three-fourths of the nominal value of the policies, 
the resolution cannot be said to have been passed 
by the majority as contemplated by S. 153 (2). 

[P 583a] 

S. M. Bose and H. N . Sanyal — for Appellants. 

J • C. Maitra ; P. G. Ghose and A. C. Mitra ; 
and H. K. Bose and P. K. Dey — for Respon- 
ds dents 1 ; 2, 3, 4 and 5 ; and 6 to 14; respec- 
tively. 

NASIM ALI J. — The facts which are not in 
dispute in this appeal are these: The Light of Asia 
Insurance Co., Ltd. (hereinafter referred to as “the 
company”) was incorporated in theyear 1913 under 
the Companies Act with a capital of rupees 
5,00,000 (5000 shares of Rs. 100 each) with the 
object inter alia of carrying on business as a Life 
Insurance Company. The capital of the company 
was reduced to Rs. 1,50,000 (5000 shares of rupees 
30 each) by a resolution adopted and confirmed at 
oxtra-ord inary general meetings of the share- holders 
held on 7th August and 12th September 1933 res- 
pectively. This was confirmed by this Court on 
15th January 1934 Of the authorised capital of 
Re. 1,50,000 shares of the nominal value of rupees 
36,750 were only subscribed for and issued and the 
whole sum was paid for in respect thereof. On or 
about 30th June 1939, a valuation of the assets 
and liabilities of the company as on 31st December 


1938 was made by its actuary and a deficiency of 
Rs. 55,641 was found on such valuation. 

The Insurance Act of 1938 came into force on 1st 
July 1939. On that date the securities which were 
deposited by the company with the Government of 
India prior to the Insurance Act came into force, 
were valued at Rs. 1,13,298-12-0 and were treated 
as the first deposit under S. 7 of this Act. In accor- 
dance with the provisions of this Act the company 
had to make a further deposit of Rs. 9638 on or 
before 31st October 1939. It, however, failed to 
make this deposit. On 27th November 1939, Mr. 
H. L. Humphreys, a practising actuary of Calcutta 
appointed to investigate and report on the affairs of 
the company under S. 33, Insurance Act, reported 
that there was a defioit of Rs. 89,666. In accordance 
with the provisions of the Insurance Act the com- 
pany had to make a further deposit of Rs. 9638 on 
or before 31st November 1939 but it failed to make / 
this deposit also. On 3rd February 1940, the share- 
holders of the company passed a resolution (a) direc- 
ting the company to be wound up voluntarily for the 
purpose of effecting its reconstruction by converting 
it into a mutual insurance company; under S. 64, 
Insurance Act, and (b) appointing Mr. P. K. Mitra as 

liquidator for winding up and reconstruction of the 
company. 

On 25th May 1940, registration of the company 
was cancelled for failure to pay two deposits of 
Rs. 9638 by 31st October and 31st December 1939. 

On 27th May 1940, a committee of inspection 
(Respondents 2 to 5) was appointed under S. 209 (C), 
Companies Aot. On 8th June 1940, Maya Palit,’ 
(respondent 8) one of the policy-holders of the 
company whose policy had matured made an 
application to wind up the company compulsorily. a 
This application was adjourned sine die. On 17th 9 
June 1940, Mr. S. N. Mitra (respondent 1) was 
appointed liquidator in place of Mr. P. K. Mitra. 

On 27th August 1940, a soheme of reconstruc- 
tion of the company was submitted to Court by 
respondents 2 to 5. On 28th August 1940, Lort- 
Williams, J. ordered the liquidator to convene a 
meeting of the creditors and policy-holders. On 27th 
September 1940, this scheme was passed at a meeting 
of the creditors and policy-holders of the company. On 
15th November 1940, Mr. Humphreys made his re- 
port on this scheme. On 2nd December 1940, the 
learned Judge refused to sanction this scheme and 
directed a fresh meeting of the creditors and policy- 
holders for reconsideration of the scheme. On 31st 
March 1941, an application was made on behalf of the 
Superintendent of Insurance for winding up the , 
company under S. 53 (2) (b), Insurance Act, 1938. h 
On 3rd April 1941, a joint meeting of the creditors 
and policy-holders was held for consideration of the 
following scheme of reconstruction : 

Requirements under the New Act (Insurance Act of 

1938) for a mutual company. 

A. Initial Security Deposit ... R g , 25,000 

B. Balance R 3 . 1,75,000 to be deposited 
by yearly instalments at 1/3 of the 
gross premium income 

C. Working Capital ... R a . 15,000 

D. Registration fee ... Ks. 100 

“II. Present position of the company. 

A. Assets (tangible) 

Government Securities ... Rs. 1,05,000 

Cash with Reserve Bank ... Ra. 6*000 

Rs. 1,11,000 
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a B. Policy Liabilities 

(i) According to Mr. J. C. Sen’s 

valuation ... R s . 1,36,000 

(n) According to Mr. H. L. Hum- 

phrey’s valuation ... R s . 1,70,000 

C. Deficit according, (i) Mr. Sen ... Rs. 22,500 

/ i. e. 17% 

(ii) Mr. Humphrey Rs. 66,500 

)(TTT „ i. e. 33£% 

111 Procedure to be adopted (by 
order of Court). 

1 . . . . To reduce the policy contracts, policy 
liabilities and sundry liabilities by 37£% (accepting 
Mr. Humphrey’s valuation though his valuation 
has been made on a very stringent basis). If any 
policy-holder discontinue his policy within three 
years from the date of reconstruction, his benefit 
on the polioy shall be further reduced by 12£%. 

2 ... . To withdraw from the Reserve Bank, 

(a) Rs. 30,000 (approximately) to meet outstand- 
ing claims after reduction. 

(b) Rs. 45,000 to provide for further claims to 
arise upto 1943. 

(c) Rs. 5000 to pay to sundry creditors and law 
expenses. 

The amount of Rs. 45,000 as per (b) will be kept 
invested in approved securities to keep more than 
55 per cent, of policy liabilities invested in approved 
securities as required under the Act. But they will 
be lodged with the banker of the company as a 
deposit and not with the Reserve Bank as security 
deposit (statutory). 

3 . . . To keep the balance as security deposit with 
the Reserve Bank (for now registration) , , , , , 

Rs. 30,000 

c 

4 .... It is assumed that the company will be 
managed by premium income and in case any emer- 
gency arises the management undertakes not to 
spend any amount from the reserved fund for the 
further claim but will raise necessary money to 
meet requirements.” 

“IV. Position after reconstruction. 

A. Assets — 

Deposit with the Reserve Bank. . . . Rs. 30,000 

B. Liabilities — 

According to Mr. Humphrey Rs. 1,11,000 less 
amount provided for in III. 

After reconstruction thecompany will bo solvent 
and sound. 

In future if expenses are made according to 
suggestions of actuary there is no reason why the 
^ company should not prosper. 

MANAGEMENT. 

The company will be managed by a board of 
directors which will bo eleoted from policy-holders. 
The first board of directors will bo nominated from 
the existing policy-holders, and election will be held 
in January after preparations have been made to 
meet the requirement of new Act and reconstruction.” 

Iho result of the voting at the meeting was, on 
the basis of the nominal value of the policies and of 
creditors’ dues, in favour of the scheme 75.3 and 
against it 24.7 and on the basis of tho paid-up value 
of the policies and of creditors dues, infavourof tho 
scheme 67.8 and against it 32.2. On 19th May 1941 
the liquidator (respondent 1) made an application 
o Court for sanction of this scheme of reconstruc- 
tion. Notice of this application was given to tho 
superintendent of Insurance under 8. 106 \ In- 
surance Act. ’ 

On lGth find 23rd June 1911 tho scheme passed 


at the joint meeting of the creditors and polioy- 
holders held on 3rd April 1941 came up for the con- 
sideration of Lort-Williams J. The Superintendent 
of Insurance and respondents 6 to 14 (some of the 
policy-holders of the company) opposed the scheme. 
The learned Judge overruled their objections and 
sanctioned the scheme subject to the modification 
that the liability of the policy-holders will be limited 
to Rs. 10 each. The application of the Superinten- 
dent of Insurance which was made on 31st March 
1941 and the application which was filed by respon- 
dent 8 on 8th June 1940 were disposed of by the 
learned Judge thus : 

“The application dated 31st March for winding- 
up is adjourned sine die. Both this application and 
the winding up application made in June 1940, 
which has already been adjourned sine die, will 
depend upon whether the sanctioned scheme is 
carried into effect. If and when that has been done, 
both applications will stand dismissed.” 


& 



The learned Judge gave liberty to the parties to 
apply for directions. On 30th June 1941, the learned 
Judge ordered the Reserve Bank of India to make 
over to the liquidator the securities held by it as 
deposit in the name of the company and gave certain 
other directions. On 28th July 1941 the Governor- 
General in Council and the Superintendent of 
Insurance filed the present appeal. A preliminary 
objection has been taken on behalf of the committee 
of inspection (respondents 2 to 5) to the competency 
this appeal. The argument in support of this pre- 
liminary objection is two-fold : (1) The order appealed 
against is a composite order under S. 153, Com- 
panies Aot, and Ss. 9 and 61 (1), Insurance Act, 
1938. The portions of the order made under the 
Insurance Aot are not appealable. The appeal, there- 9 
fore, so far as it is against tho orders under the 
Insurance Act is incompetent. (2) Assuming that 
the order appealed against is appealable the appel- 
lants have no right to maintain this appeal. 


The effect of the order appealed against is that 
the original company limited by shares will be 
dissolved and a new mutual insurance oompany 
(i. e., a company whioh has no share capital and of 
which all polioy- holders with limited liability will 
be created). If the Court under S. 153, Companies 
Act, sanctions the reconstruction of a oompany other 
than an insurance company by dissolution of the 
said company and creation of a new oompany it is 
not disputed that such an order is an order under 
S. 153 read with S. 153 (A), Companies Aot, and is 
therefore appealable, even though the soheme in- 
volves the transfer of the properties of the dissolved 
oompany to the new compauy and the reduction of 
the liabilities of the dissolved company. Where, as 
in tho present case, tho Court sanctions a soheme of 
reconstruction of an insurance compauy by its disso- 
lution and creation of a new insurance company 
involving tho transfer of the money deposited by the 
dissolved compauy under S. 7, Iusurance Act, (a 
property within the meaning of cl. (a) of S. 153A, 
Companies Act) and tho reduction of contracts of 
insurance it does so under S. 153, Companies Aot, 
as the jurisdiction of tho Court under 8. 153, Com- 
panies Act, to sanction such scheme has not been in 
any way affected by any provision of the Insurance 
Act though in the exorcise of this jurisdiction the 
Court is to keep in view the provisions of S. 8, S. 86 
and S.61, Insurance Act. Iam, therefore, of opinion 
that the order sanctioning tho soheme is an order 
under 8. 153 read with 8. 153 (A), Companies Aot, 
and is therefore appealable under 1. (7)cf 8. lo3. 
Companies Act. 
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£ The contention of Mr. Ghosh on behalf of res- 
pondents 2 to 5 is that right of appeal must be con- 
ferred expressly by a statute and as Cl. 15 of the 
Letters Patent is not attracted to orders under S. 9 
and S. 61, Insurance Act, and as the Insurance Act 
does not provide for any appeal against orders under 
S. 9 and S. 61 of the Act no appeal lies against 
orders under those sections. Orders under S. 9 and 
S. 61, Insurance Act, are made by “the Court” 
which includes the High Court in the exercise of 
its ordinary civil jurisdiction (S. 2 cl. (6), Insurance 
Act). Under Cl. 15 of the Letters Patent appeals to 
the High Court lie from the judgment of one Judge 
of the High Court or of one Judge in any Division 
Court in all cases except in the follwiDg instances, 
viz : (1) An order made in the exercise of revisional 
jurisdiction. (2) A sentence or order passed or made 
in the exercise of power by Superintendents. (3) A 
b sentence or order passed or made in the exercise of 
criminal jurisdiction. (4) A judgment passed in the 
exercise of the jurisdiction to hear appeals from ap- 
pellate decrees made by Court subject to the superin- 
tendence of the High Court unless the Judge who 
passed the judgment declares that the case is a fit 
one for appeal. Clause 44 of the Letters Patent is in 
these terms : 

“And we do further ordain and declare that all 
the provisions of these our Letters Patent are subject 
to the legislative powers of the Governor-General in 
Legislative Council and also of the Governor-General 
in Council under S. 71, Government of India Act, 
1915, and also of the Governor- General in cases of 
emergency under S. 72 of that Aot, and may be in 
all respects amended and altered thereby.” 

It is argued by Mr. Ghosh that Clause 15 of the 
t Letters Patent does not apply to orders of a Judge 
of the High Court under the Insurance Act as it 
refers to judgment in matters over which supreme 
Court had jurisdiction before the Letters Patent. 
The Supreme Court had jurisdiction over company 
matters under Act 19 of 1857 and Act 7 of 1860. 
The Companies Act and the Insurance Act of 1938 
simply enlarged the jurisdiction of the High Court 
“with all its incidents including a right of appeal to 
a new matter closely resembling in character those 
matters over which it has already jurisdiction as a 
Court of law”: see the observation of Lord Atkinson 
in 1913 A. C. 546 1 2 at p. 555. “When a question is 
stated to be referred to an established Court. without 

more, it imports that the ordinary incidents 

of the procedure of that Court are to attach and 
also that any general right of appeal from its deci- 
sion likewise attaches”: (Per Viscount Haldane L. C. 

® in 1913 A. C. 546 1 at p. 552). “Where by statute 
matters are referred to the determination of a Court 
of record with no further provision the necessary 
implication is. . . .that the Court will determine the 
matters as a Court. Its jurisdiction is enlarged but 
all the incidents of such jurisdiction including the 
right of appeal from its decision remain the same”: 
(Per Lord Parker ibid p. 562). If the ordinary 
Courts of this country are seized of any dispute by 
virtue of the provisions of a statute it would require 
a specific limitation to exclude the ordinary incidents 
of litigation including the right of appeal from the 
decision of such Courts: 43 I. A. 1922 a t p. 198; 61 

1. (1913) 1913 A. C. 546 : 82 L. J. K.B. 1197 : 109 
L.T.562 : 57 S. J. 661 : 15 Ry. & Can. Trafi. Cas. 
109 : 29 T.L.R. 637, National Telephone Co. Ltd. 
v. Postmaster-General (No. 2). 

2 . (*16) 3 A. I. R. 1916 P. C. 21 : 35 I. C. 902 : 39 
Mad. 617 : 43 I. A. 192 (P.C.), Secretary of State 
v. Chellikani Rama Rao. 


I. A. 158* and 63 I. A. 1804 at p. 189, 

It is contended by Mr. Ghosh that the provisions 
of S. 110, Insurance Aot, exclude the right of appeal 
under Cl. 15 of the Letters Patent. This seotion, 
however, does not deal with appeals from the orders 
of “the Court”. It deals with appeals from the 
orders of certain officers under the Act. In the 
absence of any speoific provision appeals against 
orders of officers under the Act to the Court would 
not be competent. It was therefore necessary to lay 
down in S. 110 of the Act that certain orders of 
officers under the Act would be appealable to 
“Court.” In other words the object of S. 110 was 
not to curtail the right of appeal under Cl. 15, 
Letters Patent, against orders of “the Court” under 
the Act but to extend the right of appeal against 
certain orders of officers under the Aot which would 
not be otherwise appealable. This section does not 
contain any speoific limitation to exclude the right / 
of appeal against judgment of the “Court” under 
Cl. 15, Letters Patent. There is no provision in the 
Insurance Act which takes away this right of appeal 
from the judgment of a Single Judge of the High 
Court in matters arising out of the Insurance Act 
either expressly or by necessary implication. I am, 
therefore, of opinion that orders of the “Court” 
under the Insurance Act are appealable under Cl. 15, 
Letters Patent, in cases where such orders are 
judgments” within the meaning of the said clause. 

An order under S. 9 directing the refund of the 
deposits under S. 7 finally determines the right of 
the insurer to get refund and the liability of the 
Reserve Bank of India to refund the deposits under 
S. 7. It is therefore a “judgment” within the; 
meaning of Cl. 15, Letters Patent. 

It cannot be disputed that an order under S. 61, 9 
els. (1) and (2), Insurance Act, reducing the amount of 
the insurance contracts finally determines the rights 
of the policy-holders under policy contracts and the 
liability of the insurance company, under these 
contracts. These orders, therefore, are also “judg- 
ments” within the meaning of Cl. 15, Letters Patent. 

Mr. Ghosh’s contention is that the appellants have 
no right to appeal against an order under S. 153, 
Companies Act, as they are neither share-holders 
nor creditors. I am unable to accept this contention. 

My reasons are these : The whole foundation of tho 
scheme is the withdrawal of the deposit under S. 7, 
Insurance Act. No order for refund of this deposit 
under S. 9, Insurance Act, can be made unless the 
liabilities of the insurance company have been pro- 
vided for. The scheme in question purports to 
provide for the liabilities of the company from this j 
deposit. If the sanction of the scheme is not in * 
accordance with law or if the scheme does not 
adequately provide for the liabilities of the company, 
the liabilities of the company cannot be said to have 
been provided for as required by S. 9, Insurance 
Act, and no order under that section can be made 
with the result that the whole scheme automatically 
fails. The deposit under S. 7, Insurance Act, with 
the Reserve Bank of India is for or on behalf of the) 
Central Government, i. e., the Governor-General in' 
Council. The Governor-General in Council was not 
a party to the proceedings in the trial Court. An 
appeal at the instance of a person not on the record 1 
is maintainable where his interest in the subject-! 

3. (’34) 21 A. I. R. 1934 P. C. 81 : 148 I. C. 1 : 12 
Rang. 194 : 61 I. A. 158 (P.C.), Maung Ba Thaw 
v. Ma Pin. 

4 . (’36) 23 A.I.R. 1936 P. C. 93 : 161 I.C. 529 : 17 
Lah. 146 : 63 I. A. 180 (P.C.), Hem Singh v. 
Basant Das. 
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matter of the dispute will be bound by the judg- 
ment or order : see Daniel's Chancery Practice, 
Edn. 7, Vol. 1, p. 1042, (1894) 2 Ch. 4106 at p. 413. 
An order under S. 9 is binding on the Governor- 
General in Council. The latter has a statutory 
right to retain the deposit under S. 7 until and 
unless the events justifying an order under S. 9 
have happened. He has, therefore, an interest in 
the deposit which entitles him to appeal against 
the order under S. 9. 


The Superintendent of Insurance is an officer 
appointed by the Central Government to perform 
certain duties under the Insurance Act (S. 2, cl. (15)). 
By S. 106 (a), Insurance Aot, when an application 
is made to the Court for the making of any order 
under S. 9 the Court is bound, unless the Superin- 
tendent of Insurance has himself made the applica- 
l tion or has been made a party thereto, to send a 
copy of the application together with the intimation 
of the date fixed thereof and shall give him an 
opportunity of being heard. Notice under S. 106 (a) 
was served on him. He was made a party to the 
proceeding by service. He opposed the application 
and the decision was against him. I am, therefore, 
of opinion that he is entitled to appeal : (1882) 30 
W. R. 329 ;6 (1894) 2 Q. B. 8057 at pp . 8 12, 813 
and the observations of the majority of the Judges 
in (1887) 19 Q. B. D. 174. 8 Again, the Superinten- 
dent of Insurance before the orders under S. 9 and 
S. 61 were made, made an application for winding 
up the company under S. 53 (2) (b), Insurance Act, 
and asked the Court to proceed with his application 
for winding up. The effect of sanctioning the soheme 
is dismissal of his application. There is, therefore, 
no reason why he should not have also the right to 
c appeal against the order complained of. For reasons 
given above I overrule the preliminary objection of 
respondents 2 to 5 to tho competency of this appeal. 
The scheme in question was sanctioned by Lorfc- 
Williams J. under S. 153, Companies Aot. The 
material provisions of this section are: 


“ (1) Where a compromise or arrangement is 
proposed between a company and its creditors or 
any class of them, or between the company and its 
members or any class of them, tho Court may on 
the application in a summary way of the company 
or of any creditor or member of tho company or, in 
the cose of a company being wound up, of tho 
liquidator, order a meeting of the creditors, or class 
of creditors, or of tho members of tho company or 
class of mombors, as the case may be, to be called, 
held and conducted in such manner as tho Court 
u directs. (2) If a majority in number representing 
three tourths in valuo of tho creditors or class of 
creditors, or members or class of members, as tho 
caso may be, present either in person or by proxy at 
the meeting, agree to any compromise or arrange- 
ment, tho compromise or arrangement shall, if 
sanctioned by the Court, ho binding on all tho cre- 
ditors or the class of creditors, or on all the members 
or class of members, as tho caso may be, and also 
on the company, or in tho case of a company in the 


5. (1891) 2 Ch. 410 : 63 L. J. Ch. 777 : 7 R. 217 : 

70 L. 1'. 009 : 42 W. R. 465 : 1 Mauson 289, In 
re Securities Insurance Company. 

6. (1882) 30 W. R. 329, Craweour v. Salter. 

7 ;, (1 r 89 ; 1) r Q * B * 805 : 64 l. - T - Q- 71 : 9 r. gsg : 

71 L. I\ 312 : 1 Mans 37, In re Lam; Ex parto 
I ho Hoard of Trade. 

8 ; ( , 1887) . 19 9* lx 174 • * r ‘6 L. J. Q. B. 447 : 56 

\ 8 / 1 ^-R. 1*60 : 4 Morrell 225, Ex parte 

Uihcial Reeeivor ; In re Reed, Bowen & Co. 


course of being wound up, on the liquidator and * 
contributories of the company." * 

In sanctioning a scheme under thiB section the 
Court does not simply register a resolution passed 
by the majority of the creditors or the share- 
holders. It must look at the scheme and see whether 
the Act has been complied with and whether the 
scheme is a reasonable one or whether there is each 
an objection to it that any reasonable* man migh say 
that he could not approve of it : (1891) 1 Ch. 213® 
at pp. 238-39. It is true that if the creditors aot on 
sufficient information, and act honestly they are 
much better judges of what is to their commercial 
advantage than the Court can be, but that is not 
conclusive because there might be some defeot in 
the scheme whioh they did not notice : (1893)3 Ch. 
38510 at pp. 408-09. 

Seotion 153, ol. (1) contemplates the division of / 
creditors into different classes. The reason for, 
dividing the creditors into different ol&eses is that 
they have different interests. If different state of 
facts exists among different creditors whioh may 
differently affect their minds and their judgment 
they must be divided into different classes. The 
word "class" in cl. (1) has not been defined in the 
Aot. We must, however, give this word such a 
meaning as will prevent the section being so worked 
as to result in confiscation and injustice and that] 
it must be oonfined to those persons whose rights are 1 
not so dissimilar as to make it impossible for them 
to consult together with a view to their oommon 
interest. In this case the learned Judge ordered a' 
joint meeting of creditors and policy- holders. Polioy-j 
holders whose polieies have ripened into debts have' 
a vested cause of action. They can sue the company _ 
for the money due which is an ascertained sum.j * 
Their interest is entirely different from that of those 
polioy-holders whose polioies might not ripen into 
debts for years to come and whose future is entirely 
uncertain. It was, therefore, not right to summon 
a joint meeting of the creditors and all polioy-holders: 
(1892) 2 Q. B. 573.11 Clause (2) of S. 153 lays down 
that the majority must represent three fourths in 
value of the creditors or class of creditors. In this 
case the majority who voted for the resolution 
represented three fourths of the nominal value of 
tho policies. The question is what is the meaning of 
the word "value’.' The learned Judge has observed: 

"It seems to mo that neither the Chairman 

of the meeting nor the Court in the usual course of 
the proceedings can ascertain what is the real value 
of polioies issued by an insuranoe company. Neither 
the pnid-up value nor the nominal value appears to h 
be the real value of tho policies. The real value is 
the value of tho reversion and it depends upon the 
life insured person’s expectation of life. Iu these cir- 
cumstances and iu view of the fact that it is im- 
practicable to try and ascertain the true or real 
value of the polioies 1 have come to the oonclusion 
that the nominal value of the polioies must be 
accepted for the purpose of ascertaining majorities 
at meetings hold to approve or disapprove of a 
schema ai compromise." 


9. (1891) 1 Ch. 213 : 60 L. J. Ch. 221 : 64 L. T. 
127 : 2 Meg. 377, In re Albama, New Orleans, 
Texas and Pacific .1 unction Railway Co. 

10. (1893) 3 Ch. 885 : 62 L. J. Ch. 826 : 2 R. 574 
: 69 L T. 268 : 42 W R. 4, In re English Scottish, 
and Australian Chartered Bank. 

11. (1892) 2 Q. B. 678 : 62 L. J. Q. B. 19:67L.T. 

396 : 41 W.R. 4, Sovereign Life Assurance Co. v, 
Dodd. 
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0 The scheme involves the reduction of policy con- one day’s hearing in the appeal. Kespondents 6 to 

(tracts. In such a case the value of the liabilities of 14 will likewise get their costs as against respon- * 

the company and of all claims in respect of the dents 2, 3, 4 and 5 also on the basis of one day’s 

policies issued by it is to be ascertained by Court hearing. The liquidator will be entitled to take the 

having regard to the rule contained in Soh. 6, taxed costs incurred by him in these proceedings 

Insurance Act (S. 55, cl. (2). Insurance Act). It is an out of the assets of the company other than the 

admitted fact in this case that no attempt was made deposit made under S. 7, Insurance Act. No costs 

to ascertain the value of the policies with reference that have been ordered in any of these proceedings 

to the said rule. I am, therefore, of opinion that are to be paid out of the sum deposited with the 

the resolution sanctioning the scheme was not Governor-General in the Reserve Bank. Certified 

passed by the majority as contemplated by S. 153 for two counsel. 

cl. (2), Companies Act. DERBYSHIRE C. J — I agree. The position of 

The learned Judge has said that “the scheme is the Court when it is asked to sanction a scheme of 

a fair one and that there is every possibility of the arrangement under S. 153, Companies Act is I 

new company being and remaining solvent.’’ The think, shortly summarised by Maugham J. in (1934) 

present position of the company is that it is insol- 1 Ch 635 12 at p. 657 as follows : * ' 

vent. The object of reconstruction is to make it “What I have to see is whether the proposal is 
Bolvent. An examination of the scheme, however, suoh that an intelligent and honest man, a member 

b will show that its position after reconstruction will of the class concerned and acting in respeot of his / 

be this : (a) assets Rs. 30,000 and (b) liabilities interest, might reasonably approve.” 

Rs. 31,000. In order to convert the company into In this case, I think, the duty of the Court goes 
a mutual insurance company a working capital of further, because in addition to observing the pro- 

Rs. 15,000 and an initial security deposit of Rs. visions of the Companies Act we must have regard 

25,000 would be necessary in view of the provisions to the provisions of the Insurance Act which was 

of S. 97 and S. 98 (2), Insurance Act, respectively. passed in order to protect the interests of policy- 

In other words, in order to start the mutual com- holders and those who derive benefits under them : 

pany Rs. 10,000 more would be required. There is and in my view the Court must be satisfied that 

no provision in the scheme where this money is to the scheme proposed is under the circumstances 

come from. No provision has been made for pay- prevailing for their benefit. In August last an appli- 

ment of monies of policy holders whose policies have cation was made to a Bench over which I presided 
ripened into debts. Their dues were Rs. 23,943-8-0 for stay of an order which had been made by the 

as on 31st December 1938. Reduction by 37 J per learned Judge pursuant to the scheme. That order 

cent, would bring it down to Rs. 14,400. This blot inter alia directed the Reserve Bank of India to pay 

in the scheme remained unobserved at the time over to the liquidator the securities held by the 

when the resolution was passed. After reconstruc- Reserve Bank under the provisions of the Insurance 

c tion the new company will have to meet the ex- Act and also that the liquidator should set aside 

penses of management and to pay the amount which part of the securities so handed over to meet certain ^ 

will fall due on account of policies after 1943. In liabilities to the amount of Rs. 8000 in respect of 

the scheme it is stated : “It is assumed that the (inter alia) costs of litigation and other matters. It 

company will be managed by premium income and was further ordered that upon the formation of the 

in case any emergency arises the management new company and its registration under the Insur- 

nndertakes not to spend any amount from the ance Act the present company should be dissolved 

reserve fund for the further claim but will raise without the winding up being completed. That 

necessary money to meet requirements.” There is order, which was a necessary corollary to the sanc- 

nothing in this case to indicate that at the time of tioning of the scheme, on the face of it ordered the 

the meeting the policy-holders had any information payment of moneys which were directed by the 

as regards the premium income of the new com- Insurance Act to be deposited with the Reserve 

pany. They had also no information as to how the Bank as a security for the polioy-holders, to be used 

money required for emergency expenses is to be for other purposes, and other purposes clearly con- 

raised. In the scheme it is also stated that “in travening the provisions of S. 7 of the Act. The 

future if expenses are made according to suggestions order was manifestly illegal and stay of it was made 

of the actuary there is no reason why the company pending the hearing of this appeal. It was pointed 

should not prosper.” There is nothing to show that out to the Bench at that time that the scheme 

d the suggestions of actuary referred to in the scheme which had been approved by the creditors had been h 

regarding expenses were placed before the meeting. sanctioned with an alteration by the Court. There 

The majority who passed the resolution apparently had been previously reports upon the scheme by 

had no information on this point. It is, therefore, actuaries, but upon it appearing that the scheme 

clear that the policy-holders had no sufficient in- had been modified by the order of the Court I 

formation regarding important matters involved in directed that the scheme as sanctioned by the 

the scheme. I am not at all satisfied that the policy- Court should be examined by an actuary on behalf 

holders will benefit by the scheme. I am inclined to of those who favoured the scheme and also an 

think that their position would be worse if the actuary on behalf of the Superintendent of Insurance, 

company is not now wound up. Those reports have been before us in these proceed- 

The result, therefore, is that this appeal is ings. Paragraph 7 of Mr. Sen’s report made to tho 

allowed and the order appealed against and the committee of inspection reads as follows : 

directions given by the learned Judge in pursuance “Granting that the present position ismoreorles 3 
of the said order are set aside. The applications of unaffected, it is to be considered whether it is possi- 

respondents 2 to 5 and the liquidator for sanctioning ble f or the company to carry on independently after 

the scheme are rejected. It is further directed that reconstruction. In able hands it may be possible to 

the application of respondent 8 and of the Superin- keep the concern going under the following condi- 

tendent of Insurance be heard as early as possible. 

The Superintendent of Insurance and the Governor- 12 . (1934) 1 Ch. 635 : 103 L.J.Ch, 316 ; 151 L. T. 
General will get their costs against respondents 2, 3, 347 : 78 S. J. 12, In re Dorman, Long Company, 

4 and 5 bat those costs will be limited to those of Ltd, 
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0 tions : (1) The existing business should be run as a 
closed section and not more than 20 per cent, of the 
future premium collection of this seotion should be 
spent in expenses. This will mean that the position 
of the existing policy-holders will not deteriorate. 
(2) The new business should be financed entirely out 
of the new premium income. I would suggest that 
the premiums should be recast with proper loading 
for expenses and on basis of mortality and interest 
more likely to be experienced in future and the 
expenses should be strictly limited to the provisions 
for expenses contained in the premiums. (3) The 
company would thus be more or less in the position 
of a new mutual life insurance company and the 
task of running it would be similar. Of course much 
will depend on the future management of the com- 
pany and if, by its efficiency, the company is kept 
going the interests of the polioy-holders would in 
b my opinion be better served than by a liquidation, 
for the simple reason that some of the polioy- 
holders may have become uninsurable and would 
not get cover of life insurance, even for the reduced 
sums assured elsewhere. The only other alternative 
would be to transfer the business of the company to 
another sound concern after modification of the 
contracts in the light of a more up-to*date 
valuation.” 

There are many 'ifs' about that report and look- 
ing at it broadly it would appear that the actuary 
himself was in considerable doubt as to whether the 
reconstructed company with the reduced polioies 
would be able to carry on the business of the pre- 
sent company in a solvent condition. On the other 
hand, in para. 6 of the report made by the actuary, 
Mr. Krishna Murty, deputy to the Suprintendent of 
, Insurance, it is stated : 

“It is therefore the considered conclusion of the 
Superintendent of Insurance that, even from a 
strictly acturial point of view, the reconstruction 
scheme will not make the company solvent and 
sound, assumptions made about future expenses 
cannot and will not bo fulfilled in this case and that 
if the company is allowed to oontinuo the polioy- 
holders will not only lose what little they may get 
today in winding up out of the deposit held by the 
.Reserve Rank but will be forced to lose more byway 
of the further premiums they would be bound to 

pay consequent on the schomo being accorded the 
sanction of the Court.” 


This sanction, ns my brother Nasim Ali J. has 
pointed out, was given after a meeting of the credi- 
tors which was not convened in accordance with the 
provisions of the Act. The policy-holders did not 
a have before them a proper valuation of each policy. 
They were not in a position to judge adequately for 
themselves what the outcome of the schemo would 
be. The Court before it can sanction a valid scheme 
must be satisfied that it is under the circumstances 
prevailing for the benefit of the policy-holders. 
Reading the two actuaries’ reports there can be no 
doubt that the balance of export opinion is against 
the schemo proposed. Looking at it broadly one 
could have very little confidence in a company 
which is to start from tho foundation of an insolvent 
company without any reasonable certainty that it 
will be expertly managed. Tho matter will go back 
to tho learned Judge who deals with company 
winding up and ho will have tlie benefit of the 
reports of tho actuaries and of the observations 
that have been made by this Court. There is one 
matter that might he taken into consideration by 
the liquidator and the policy-holders and that is 
he suggestion made by Mr. Sen, the actuary, that 
tho business of this company might bo transferred 


to another existing sound insurance company ; but 
that is a very different matter from what has been e 
proposed in this case, viz., the transfer of the busi- 
ness of the company and its liabilities to its polioy- 
holders to a company not yet in existenoe whose 
solvency is problematical and whose management is 
unknown. I agree that this appeal must be allowed 
and the matter must go back to the winding up 
Court to be dealt with there by the learned Judge 
dealing with winding up matters. 

K.S./R.K. Appeal allowed . 
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B. K. Mukherjea and Blank JJ. 

Sankari Debi and others — Appellants 

v. 

Co-operative Urban Bank , Serajganj f 
and others — Respondents, 

Appeal No. 27 of 1941, Decided on 26th Febru- 
ary 1942, from original order of Dist. Judge, Pabna, 
D/- 26th November 1940. 

Provincial Insolvency Act (1920), S. 4— Pro- 
ceeding under S. 4 can be conducted by recei- 
ver alone and not by creditor — Court cannot 
act suo motu under S. 4 — Procedure to be 
adopted by creditor wishing to move under 
S. 4 indicated. 

A proceeding under S. 4 can be conducted by the 
receiver alone, and not by a creditor. If a claim is 
to be laid under S. 4 to a particular property on 
the ground that it forms a part of the insolvent’s 
estate, it is the reoeiver and the receiver alone 
who is entitled to put forward that olaim : (’27) 14 9 
A. I. R. 1927 P. C. 103; (’24) 11 A. I. R. 1924 Cal. 
827 and (’41) 28 A. I. R. 1941 Cal. 298, Bel. on. 

[P 535d] 

The Court itself oanuot initiate a proceeding 
under S. 4 and deoide a question of title without 
being moved by anybody to do so. The proper pro- 
cedure for a oreditor wishing to move under S. 4 is 
to apply to the Court to direct the reoeiver to in- 
stitute proceedings under S. 4 and the Court can 
pass a conditional order making it a condition pre- 
cedent, that the oreditor so applying should put 
the receiver in funds and properly indemnify him 
against the costs of the action. [P 685/, <7] 

Krishna Kamal AToitra and Amaresh Chandra 

Boy — for Appellants. 

Chandra S. Sen, Jyotish Ch. Pal t Surajit Ch. 

Lahiri atid Benode Lai Ghosh — 

for Respondents. 

B. K. MUKHERJEA J — This appeal is directed 
against a judgment of the Distriot Judge of Pabna 
passed on 26th November 1940, in a proceeding 
under S. 4, Provincial Insolvency Act. The material 
facts lie within a short compass and may be stated 
its follows ; One Annada Gobinda Chakravarty a 
medical practitioner at Serajganj in the distriot 
of l’ahna was adjudicated au insolvent on his own 
application by tho District Judge of Pabna on 7th 
January 1939; and respondent 6 was appointed a 
receiver on the same day. On 6th October 1939, 
tho Co-operative Urban Bank of Serajganj, who is 
respondent 1 in this appeal, and was the principal 
creditor of the insolvent, filed an application before 
the receiver, stating inter alia that a house pro- 
perty within the Serajganj Municipality was owned 
nnd possessed by the insolvent, though the deed of 
purchase stood in tho nameof his first wife Labanya 
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^ Probha Debi. The receiver was asked to take steps 
with regard to that property under S. 4, Provincial 
Insolvency Act. The receiver after making enqui- 
ries submitted a report on 16th February 1940, in 
which he said, that on the evidence adduced on 
both sides he was satisfied that the property really 
belonged to the predeceased wife of the insolvent 
and not to the insolvent himself; and he declined 
to start proceedings under S. 4, Provincial Insol- 
vency Aot. The matter then came up before the 
Insolvency Court, and it appears from the order 
sheet, that on 6th Maroh 1940, the District Judge 
made an order directing that a case might be started 
under Section 4, Provincial Insolvency Act, and 
notices served on all interested parties. The present 
appellants who are the three daughters of the in- 
solvent by his first wife and succeeded to the pro- 
perty of their mother after her death appeared 
& as opposite parties in the proceeding, while the 
respondent bank figured as the petitioner. The insol- 
vency Court on taking evidenoe came to the conclu- 
sion, that the property in dispute really belonged to 
the insolvent and not to his wife. It is against this 
decision that the present appeal has been preferred. 

Mr. Krishna K. Maitra, who appears on behalf of 
the appellant, has contended at the outset, that 
the proceedings before the Court below were wholly 
without jurisdiction, inasmuoh as it was not the 
receiver but a creditor of the insolvent who made 
the application under S. 4, Provincial Insolvency 
Aot. It is argued that the only person competent to 
start a proceeding under S. 4, Provincial Insolvency 
Act is the receiver, and as the receiver declined 
to take any action in the present case, the Court 
has no jurisdiction to deoide the question of title at 
the instance of a creditor. 

This point, it seems, was raised specifically in the 
written objection of the appellant, though the 
learned Judge has not dealt with it in his judgment. 
The Provincial Insolvency Aot of 1907 had no pro- 
vision corresponding to S. 4 of the present Act, and 
there was a conflict of authorities as to whether the 
Insolvency Court had any power to decide questions 
of title between the receiver and a stranger to the 
insolvency, or whether such questions could only be 
deoided by a suit filed in the ordinary tribunal. To 
avoid this conflict, S. 4 was introduced in the Act of 
1920, and the insolvency Court has now adequate 
powers under this section to deoide all questions of 
title or priority, both on facts as well as on law, and 
such decision is final and conclusive between the 
debtor or debtor’s estate on the one hand and the 
claimant against him on the other. The seotion itself 
d does not lay down as to who is to initiate a proceed- 
ing under it; all that it says is that the Court will exer- 
cise its powers subject to the provisions of the Aot. 

If a question of title arises between the insolvent’s 
estate on the one hand, and a stranger to the insol- 
vency on the other, it goes without saying that the 
debtor’s estate can be effectually represented by the 
receiver and by no one else. Under S. 28 (2), Pro- 
vincial Insolvency Act, the whole of the property of 
the insolvent vests in the receiver; and if a claim is 
to be laid to a particular property on the ground 
that it forms a part of the insolvent’s estate, it is 
the receiver and the receiver alone, who i3 entitled 
to put forward that claim. Such powers to institute 
suits in respeot to the insolvent’s property are ex- 
pressly conferred on the receiver by S. 59 (d), Pro- 
vincial Insolvency Aot. It was held expressly by a 
Division Benoh of the Court in 51 Cal, 663 1 that a 


1. (’24) 11 A.I.R. 1924 Cal. 827 : 79 I. 0. 326 ; 51 
Cal. 663, Ram Sundar Ram v. Ram Charit. 
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proceeding under S. 4, Insolvency Aot, can be con- Q 
ducted by the receiver alone, and not by a creditor, 
and the view was approved of by Biswas and Rox- 
burgh JJ. in F. M. A. No. 30 of 1939,2 decided on 
20th December 1940. In our opinion, these decisions 
are quite correct. It has been argued by Mr. Chandra 
Sekhar Sen, who appears for the respondent that in 
this case the records would show that the creditor 
was authorized by the Court to conduct the pro- 
ceeding under S. 4 and at any rate the Insolvency 
Court is entitled to start an enquiry suo motu under 
that section. 


From the order sheet of this case, it appears to us, 
that after the receiver declined to move in the 
matter, the application of the creditor and the 
report of the reoeiver were placed before the Court 
and the Court on 6th March 1940, ordered a miscel- 
laneous case to be started under S. 4, Provincial 
Insolvency Act, on giving notice to all interested * 
persons. Apparently, the aotion was taken on the ap- 
plication of the oreditor, and in spite of the adverse 
report of the receiver. The records do not show that 
the creditor sought for permission of the Court to 
proceed in the matter, as the receiver was not will- 
ing to act, or that any permission was given by the 
Court in this respect. Hence, it is not necessary for 
us to consider whether it is a matter which at all 
comes within S. 28 (ii), Provincial Insolvency Aot, 
and the creditor can take legal proceedings with the 
leave of the Court. It cannot also be suggested that 
the Court itself could initiate a proceeding under 
S. 4, Provincial Insolvency Act, and decide a que 3 - 
tion of title without being moved by anybody to do 
so. It is true that under S. 28 (ii), Provincial Insol- 
vency Act, the property of the insolvent vests in the 
Court or in the receiver. But as was pointed by the 9 
Judicial Committee in 31 C. W. N. 741* with refer- 
ence to S. 16 (4) of the old Act “the alternative in 
the seotion applicable to vesting in the Court wa 3 no 
doubt inserted to provide for the case of a receiver 
not being appointed at the same time as the adjudi- 
cation of insolvency was made and to foreclose an 
argument that vesting was suspended until the 
aotual appointment of a receiver. . . The Court only 
acts through a receiver.” 


The procedure to be followed in such cases is for 
the creditor to apply to the Court to direct the re- 
oeiver to institute proceedings under S. 4, Provincial 
Insolvency Aot, and the Court can pass a conditional 
order making it a condition precedent, that the cre- 
ditor so applying should put the receiver in funds 
and properly indemnify him against the costs of the 
action. We hold that the procedure that has been 
followed in this case is not one in conformity with 
law, and consequently the order made in this case 
should be set aside. We express no opinion on the 
merits of this case, and our order will not stand in 
the way of the receiver’s taking any further action 
in the matter if he is so advised. The appeal i3 ac- 
cordingly allowed and the judgment of the District 
Judge set aside. There will be no order as to C 03 t 3 . 


BLANK J. -M*. , 

G.N./R.K. m S , /\ Appeal allowed. 


2. Reported i^aifca&Ad. 1941 <5b3W. : 199 
I. C. 412 : 73 C. L. J. 225, Mt. Gariba Bibi v. 

Mathura Prosadici IT) fT) U S K 3 $ h m / f 

3. (’27) 14 A.I.R. 1927 P_.C. 103 : 101 I.C. 442 : 54 
Cal. 595: 54 I.A. 190 : StChW^Nr741 (P.C.), Kala 
Chand v. Jagannath Marwari. 
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/ Nasim Ali and Blank JJ. 

Prosanna Kumar Boy Choudhury — 
Defendant — Appellant 

v. 

Smt. Adya Sakti Dasi w/o Hari Kishore 
Das — Plaintiff — Despondent. 

Letters Patent Appeal No. 2 of 1941, Decided on 
7th August 1942, from appellate decree of Sen J., 

in A. F. A. D. No. 1623 of 1938, D/- 2nd December 
1940. 


(a) Bengal Tenancy Act (8 of 1885), S. 26F 

Holding described as occupancy holding in sale 
deed — Pre-emption suit allowed — Suit by 
purchaser that holding is not occupancy is not 
o barred by res judicata by order in pre-emption 
proceeding — Scope of pre-emption proceeding 
explained. 

In a proceeding under S. 26F, the purchaser is 
not entitled to raise the question as to whether the 
holding is an occupancy holding, or a raiyati hold- 
ing at fixed rent, because the foundation of the 
proceedings under S. 26F, is the admission of the 
purchaser in his deed of purchase that the holding 
is an occupancy holding. The purchaser in a pro- 
ceeding under S. 26F, is not entitled to say that he 
made the admission under a mistake or that he was 
ignorant about the real nature of the holding at the 
time of his purchase and that in fact the holding 
purchased by him is a mourashi mokorari holding. 
Such questions, therefore, cannot be submitted for 
determination and cannot be determined in a pro- 
c ceeding under S. 26F. Therefore, where an applica- 
tion for pre-emption by the landlord is allowed, and 
the purchaser files a suit that the holding is not an 
occupancy one, it cannot be said that the plaintiff 
might and ought to have raised that question in the 
proceeding under S. 26F, and the order in the pro- 

*1* A A • - would not operate as res 

judicata to the subsequent suit. [p 5S7c, d] 

C. P. C. — 

(’40) Chitaley, S. 11, N. 73 Pts. 1, 2. 

(’41) Mulla, Page 72 Pt. (j). 


(b) Practice — Appeal — Point relating to 
estoppel raised in written statement not pressed 
in trial Court — It cannot be raised in appeal. 

Where the defendant raised a plea of estoppel 
under S. 115, Evidence Act, in his written state- 
d m ent and an issue was framed on that point by the 
trial Court, but at the time of the hearing of the 
suit this issue was not pressed by the defendant • 


Held that the defendant was not entitled to rai- 
this question in appeal. [p 

C . P. C . — 


(’40) Chitaley, O. 41 R. 1, N. 12 Pt. 2 

(’41) Mulla, Page 1154, Note “Grounds of ob 
jection.” 


Abinash Chandra Ghosh — for Appellant. 

S. N. Bauer jet' (Sr.), Gopendra Nath D 
hshetra Mohan Chatterjec and Shamb, 
Nath Lancrji (Sr.) — for Respondent. 

JUDGMENT. — The facts which are not 
dispute in this appeal are these: The respond* 
purchased a portion of a raiyati holding from c 
Govinda Chandra Modak on 27th March 1934 \v 

registered kobala (Ex. 1 ). In this kobaln the ho 
ing uas described as an occupanev holding. Af 
this purchase, notice was given to the appelh 


landlord under the provisions of S. 26C (3), Bengal 
Tenancy Aot. On 22nd August 1934, the appellant 
landlord made an application under S. 26F, Ben. 
Ten. Act, for pre-emption of the portion of the 
raiyati holding purchased by the respondent. On 
4th February 1935, the record of rights of the vil- 
lage in which this holding is situated was finally 
published. In this record the holding was recorded 
as an occupancy holding. The application of the 
appellant landlord under S. 26F, Ben. Ten. Aot, 
was put up for hearing on 1st January 1935. In 
April 1935, Govinda Chandra Modak filed a suit 
under S. 106, Ben. Ten. Act, to correct the record 
of rights by recording him as a mokorari raiyat. To 
this suit both the respondent and the appellant 
were parties. The application of the landlord for 
pre-emption under S. 26F, Ben. Ten. Aot, was 
allowed on 26th November 1935. On 27th March 
1936, the suit instituted by Govinda Chandra 
Modak under S. 106, Ben. Ten, Act, was deoreed. 
An appeal against this decree was dismissed by the 
first appellate Court on 20th August 1936. On 25th 
March 1937, the respondent raised the present suit 
in the second Court of the Munsif at Katwa for de- 
claration that the land purchased by her on 27th 
March 1934 is part of a raiyati holding at fixed 
rent, that the order for pre-emption under S. 26F, 
Ben. Ten. Act, was void and without jurisdiction 
and for confirmation of her possession of the land 
purchased by her. The second appeal to this Court 
in the suit under S. 106, Ben. Ten. Aot filed 
by Govinda Chandra Modak was dismissed on 26th 
April 1937. The present suit was dismissed by the 
trial Court. The plaintiff appealed to the lower 
appellate Court. The learned District Judge who 
heard the appeal allowed it and decreed the plain- 
tiff’s suit. The landlord defendant preferred a second 
appeal to this Court. This appeal was heard by my 
learned brother Sen J. The learned Judge has' dis- 
missed the appeal. Hence this appeal under Cl. 15, 
Letters Patent, by the landlord defendant. Three 
points were urged by Mr. Ghosh on behalf of the 
appellants in this appeal : (1) That the order under 
S. 26F, Ben. Ten. Aot, prevents the Court from 
trying the present suit; (2) that the plaintiff is 
estopped under S. 115, Evidence Act, from asserting 
in the present suit that the land whioh he has pur- 
chased is part of a raiyati holding at fixed rent 
and (3) that the suit is barred by limitation. 

First point : Section 40, Evidence Act, is in these 
terms : 

“The existence of any judgment, order or decree 
which by law prevents any Court from taking 
cognizance of a suit or holding a trial is a relevant 
fact when the question is whether such Court ought 
to take cognizance of suoh suit or to hold such 
trial. ’• 




/ 




Mr. Ghosh conceded that the order for pre- 
emption was not a bar to the trial of the present 
suit under S. 11, Civil P. C. Hi9 contention, how- 
ever, is that the present suit is barred by the gene- 
ral principles of law, viz,, that there should bean end 
of litigation and that no one should be twice vexed 
for the same cause. The issue in the present suit is 
whether the defendant landlord has the right to 
pre-empt the lands purchased by the plaintiff. If the 
land which the plaintiff has purchased is part of a 
inyoti holding at fixed rent the defendant landlord 
has no right to pre-empt. If not, the defendant 
landlord is entitled to pre-empt. The question as to 
whether the holding of which the disputed land is 
^partisan occupancy holding or a rayoti holding at 
fixed rent was admittedly not raised or decided in 
the proceedings under S. 26F, Ben. Ten. Act. The 
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a contention of Mr. Ghosh, however, is that although 
Expln. 4 of S. 11, Civil P. C., does not apply to the 
proceeding under S. 26F, Ben. Ten. Aot, the prin- 
ciple underlying that explanation ought to be 
applied to that proceeding. Section 44, Evidence 
Act, provides : 

“Any party to a suit or other proceeding may 
show that any judgment, order or decree, which is 
relevant under Ss. 40, 41 or 42, and which has been 
proved by the adverse party, was delivered by a 
-Court not competent to deliver it, or was obtained 
by fraud or collusion.” 

The competency of a Court means its jurisdic- 
tion to hear and determine a oause. In 2 C. L. J. 
2411 at pp. 244 and 245,Rampini andMookerjee JJ. 
in their order of reference to the Full Bench said : 

“Jurisdiction may be defined to be the power of 
a Court to hear and determine a cause, to adjudi- 
6 cate or exeroise any judicial power in relation to it. 
Such jurisdiction naturally divides itself under 
three broad heads, namely (1) with reference to the 
subject-matter, (2) the parties and (3) the particular 

•question which oalls for decision As regards 

jurisdiction in relation to the particular question 
which a Court assumes jurisdiction to decide, it oan 
pass judgment only upon a matter whioh has been 
submitted to its determination and whioh, under 
the statute, it has authority to decide; for instance, 
if it has authority to decide a question of possession 
only, it cannot decide a question of title.” 

“The absence of a condition necessary to found 
the jurisdiction to make an order, or give a decision, 
deprives the order or deoision of any conclusive 
effect; but it is otherwise where the order is good 
on its face and the Court adjudicating has jurisdio- 
0 tion to determine the existence or not of the condi- 
tion, and the party denying its existence has 
neglected his opportunity of raising the objection at 

the hearing (Halsbury’s Laws of England, 

fiailsham Edition, Vol. 13, at p. 439.)” 

An examination of the provisions of Ss. 26C (2), 
(3) and 26F (5), (6) (i) (ii) (iii) and (7), Ben. Ten. 
Aot, would go to show that in a proceeding under 
S. 26F, Ben. Ten. Act, the purchaser is not entitled 
to raise the question as to whether the holding is an 
occupanoy holding, or a raiyati holding at fixed 
rent, beoause the foundation of the proceedings 
under S. 26F, Ben. Ten. Act, is the admission of 
the purchaser in his deed of purohase that the 
holding is an occupanoy holding. The purchaser in 
a proceeding under S. 26F, Ben. Ten. Aot, is not 
entitled to say that he made the admission under 
a mistake, or that he was ignorant about the real 
d nature of the holding at the time of his purchase 
and that in fact the holding purchased by him is a 
mourashi mokorarl holding. Such questions, there- 
fore, cannot be submitted for determination and 
cannot be determined in a proceeding under S. 26F, 
Ben. Ten. Act. It cannot be said, therefore, that 
the plaintiff might and ought to have raised the 
issues in the present suit in the proceeding under 
S. 26F, Assuming, therefore, that the rule of con- 
structive res judicata embodied in Expln. 4 to S. 11, 
Civil P. C., can be extended to the general principles 
of law, viz., the finality of litigation on which Mr. 
Ghosh relies, the order in the proceeding under 
S. 26F, in the present case does not operate as 
res judicata to the present suit. The holding of 
which the disputed land is a part is not an occu- 
pancy holding but is a raiyati holding at fixed rent. 
The condition precedent to the assumption of 

4. (’05) 33 Cal. 68 : 2 Cr.L.J. 618 : 2 C.L.J. 241 : 

9 C.W.N. 1046 (F.B.), Sukh Lai v. TaraChandTa. 
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jurisdiction for making the order under S. 26F, 
Ben. Ten. Aot, was absent at the time when the 6 
proceeding under that section was started and the 
order thereunder was made. If the defendant wants 
to rely on the order under S. 26F to show that it 
operates as res judicata on the footing that it in- 
volves constructively the final determination of the 
issues raised in the present suit he cannot do so 
because the determination of the issues on that 
order must then be taken to have been made by a 
Court not competent to try and determine the 
issues raised in the present suit. In other words, 
the order being void and inoperative, cannot operate 
as res judicata. 

Second point ; The defendant landlord raised the 
plea of estoppel under S. 115, Evidence Aot, in his 
written statement. An issue was framed on that 
point by the trial Court, but at the time of the 
hearing of the suit this issue was not pressed by the / 
defendant. The defendant therefore is not entitled' 
to raise this question now. 

Third point ; In view of our finding on the first 
point the suit is not barred by limitation. The 
appeal accordingly fails and is dismissed with oosts. 

K.S./R.K. Appeal dismissed. 

A. I. R. (29) 1942 Calcutta 587 

Sen and Pal JJ. 

Sree Sreejut Maharaja Sir Bir Bikram 
Kishore Manikya Bahadur — 

Decree-holder — Appella?it 

v. 

Tafazzal Hossain and others — 



Respondents . 

Appeal No. 287 of 1941, Decided on 13th July 
1942, from appellate order of Dist. Judge, Noakhali. 

D/- 12th August 1941. 

(a) Government of India Act (1935), S. 107 

Diversity and repugnancy are not same thing 
(Per Sen J.). 

Diversity and repugnancy are not the same thing. 
Repugnancy implies a oonflict. Two provisions of 
the law may be diverse or dissimilar but neverthe- 
less there may be no conflict between them. Conflict 
arises when two diverse elements meet in seeking 
to occupy the same field. Where they do not meet 
there is no conflict. [p 589d] 

(b) Bengal Tenancy Act (8 of 1885, as amend- 

ed by Act 18 of 1940), S. 168A — Interpretation , 
of (Per Sen J.). h 

Section 168A lays down in general terms the 
judioial procedure to be followed in suits under the 
Bengal Tenancy Act between landlords and tenants 
as such; in doing so it says that the procedure shall 
be the same as that laid down in those provisions 
and those provisions only of the Civil Procedure 
Code as have been made applicable to suits between 
landlords and tenants as such by the Bengal Ten- 
ancy Act itself or by the rules made thereunder. 

[P 589/] 

(c) Government of India Act (1935), S. 107 (1) 

— Words “law with respect to one of the mat- 
ters” refer both to substantive and procedural 
law (Per Sen J.). 

The words “law with respect to one of the mat- 
ters” in S. 107 (1) cannot reasonably mean the sub- 
stantive law only relating to that matter. The word 
“law” embraces both substantive and procedural 
law and a “law with respect to one of the matters” 



688 Calcutta Bikram Kishore v. Tafazzal Hossain (Sen J.) A. I. R. 


would include the special procedural law, if any, 
relating to that matter, [P 590a, 6] 


(d) Government of India Act (1935), Sch. 7, 
List III, Item 4 — Words “civil procedure" in 
Item 4 — Meaning of (Per Sen J ,). 

The words “civil procedure” in Sch. 7, List III, 
Item 4 are used in a general sense as the procedure 
applicable to litigation generally; they do not in- 
elude a special law of procedure which is applicable 
only to litigation regarding a special matter. 

[P 5906] 

(e) Government of India Act (1935), S. 107 — 
Expressions . “provincial law” and “existing 
Indian law” in S. 107 do not necessarily mean 
and refer to any entire statute but refer also to 
any provision therein (Per Pal J.). 

The expressions “provincial law” and “existing 
Indian law” in S. 107 do not necessarily mean and 
refer to any entire statute. Any provision of a “pro- 
vincial Act” or of a “provincial law” will also be a 
“provincial law.” Similarly, a provision of an exist- 
ing Indian law will also be “an existing Indian 
Jaw.” [P 591c) 

(f) Government of India Act (1935), S. 107 (1) 
and (2)— S. 107 (1) and (2) must be read together 
— S. 107 analysed and explained (Per Pal J .). 

The two sub.sections of S. 107 must be read to- 
gether. In order to fall within the mischief of 
S. 107 (1) both the provincial law and the existing 
Indian law must be with respect to the same matter 
and that matter must bo “one of the matters 
enumerated in tho Concurrent Legislative List.” 
Section 107 (1) declares a provision to be void sub- 
ject to the provisions of S. 107. The invalidity im- 
posed by S. 107 (1) will not attach to the provision 
if the provincial law in question is passed in the 
manner contemplated by S. 107 (2). Therefore, only 
that kind of the provincial law is contemplated by 
S. 107 (1) as is covered by S. 107 (2) which clearly 
contemplates only a provincial law with respeot to 
one of tho matters enumerated in the Concurrent 
Legislative List. [p 591c, d] 

(g) Government of India Act (1935), S. 107 — - 
To determine “with respect to” what matter 
legislation deals substance of entire subject- 
matter for legislation must be looked into and 
not every detailed provision (Per Pal J.). 

In order to see“with respect to” what matter the 
Legislature id exercising its legislative function the 
Court must look into the pith and substance of the 
entire subject-matter for legislation and not to every 
detailed provision severed from the context. 

[P 591/] 

(h) Government of India Act (1935), Sch. 7, 
List II, Item 21 — Words “land that is to say 
rights in or over land .... collection of rents” 
in Item 21 — Scope (Per Pal J.). 


The words “land, that is to say, rights in or ov 
land, land tenure, including the relation of landlo 
and tenant, and tho collection of rents” in Item 2 
are comprehensive enough to cover the remedial 
well as the procedural provisions concerning tl 
reliefs in respect of the rights and liabilities a 
nuttedly covered by the item. Tho words “collectii 
of rent” are comprehensive enough to include “tl 
recovery” thereof, and it will ho within the comp 
tenee of the Legislature to make incidental remedi 
piovisions while legislating with respect to lam 
land tenure, the relation of landlord and tenan 
'T, tho collection of rent ; (11) 28 A. I. It. 19 ^ 
1*. C. 10, Pel. on. fP 5916; P 592t 


(i) Bengal Tenancy Act (8 of 1885 as amended 
by Act 18 of 1940), S. 168A — Bengal Tenancy 
Act is law with respect to Item 21, Provincial 
Legislative List of Government of India Act — - 
No provision oi it can be void under S. 107, Gov- 
ernment of India Act — S. 168A is not repugnant 
to S. 51, Civil P. C. — S. 168A is valid piece of 
legislation and is not void to any extent (Per 
Division Bench). 

The Bengal Tenancy Act is not a law with respect 
to one of the matters enumerated in the Concurrent 
Legislative List but a law with respect to Item 21, 
Provincial Legislative List of the Government of 
India Act, and consequently no provision of it in- 
cluding S. 168A can be void under S. 107 (1), Gov- 
ernment of India Act, nor is the special procedure 
laid down in S. 107 (2), Government of India Act, at 
all called for in its case : (’42) 29 A. I. R. 1942 Cal. 
429, Bel. on. [P 591/; P 592a] 

Section 168A is not in confliot with or repugnant 
to Ss. 51 and 60, Civil P. C. Consequently, S. 168A 
is a valid piece of legislation and is not void to any 
extent : (’42) 29 A. I. R. 1942 Cal. 429 and (’42) 29 
A. I. R. 1942 Cal. 470, Rel. on. (P 592/, Ji) 

(j) Civil P. C. (1908), S.51 — Nature of decree- 
holder’s right and how it arises explained — 
Civil Procedure Code does not create that right 
but simply gives procedure in execution and 
ways in which execution may be ordered. 

The right of the decree-holder is the result of the 
jural relation constituted by the decree itself. Anew 
right in personam in favour of the decree-holder 
arises out of this jural relation and the legal ad- 
vantages of the dominus(the decree-holder) involved 
in this right are available against the personality of 
the servus (the judgment-debtor). This personality 
extends over portions of the physical world over 
which the power of the person is extended. This is 
how the property belonging to the judgment-debtor 
becomes available to the decree holder for the reali- 
zation of the judgment-debt. The provisions in the 
Civil Procedure Code do not oreate this right or 
its attendant advantages. These either only limit 
this right or the legal advantages by withdrawing 
some of the properties from their extent or only 
prescribe the mode of realization of this right or 
these advantages. Seotion 51 does not oontain the 
law giving such a right. It simply gives the proce- 
dure in execution and enumerates in general terms 
the various ways in which the Court may order 
execution of a decree; (’42) 29 A.I.R. 1942 Cal. 479 
and (’42) 29 A. I. R. 1942 Cal. 429, Bel. on. 

(P 592 d.e) 

C, p. Q. 

(’40) Chitaley, S. 51, N. 1. 


(k) Interpretation of statutes — Whether two 
provisions of law are repugnant — Test. 

The one test of repugnancy between two provi- 
sions of law is to see if tho two can co exist. 


C. P. C. — 


[P 592,7} 


(’40) Chitaley, Preamble N. 7. 


Dr. N. C. Sen Gupta anti A jit Kumar Dutt — 

for Appellant. 

Syed Far hat A'i for A. Quasem ( for Deputy 
Registrar) — for Respondents. 

SEN J. — The appellant obtained a decree for 
arrears of rent against the respondents and in exe- 
cution thereof sought to attach and sell their pro- 
perties moveable and immovable other than the 
land which was in arrears. That land had already 
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I been sold in execution. The judgment- debtors con- 
tended that by reason of the provisions of S. 168A, 
Ben, Ten. Act, no property other than the land in 
arrears was liable to be sold in execution of this 
decree for arrears of rent. This contention was given 
effect to by both the Courts below and the execu- 
tion case was dismissed. The decree-holder appeals. 
Several arguments were raised in the Courts below 
by the appellant but here he gives up all his con- 
tentions except one : and that is that S. 168A, Ben. 
Ten. Aot, to the extent that it limits sales in exe- 
cution of decrees for rent to the property in arrears 
is void, inasmuch as, it is repugnant to S. 51, Civil 
P. C., which says that a decree may be executed by 
the sale and attachment of any property of the 
judgment-debtor. Reliance is placed on S. 107, Gov- 
ernment of India Act, the relevant portions of which 
are in these terms : 

b tl 107. (1) If any provision of a Provincial law is 
repugnant, to any provision of an existing Indian 
law with respeot to one of the matters enumerated 
in the Concurrent Legislative List, then, subjeot to 
the provisions of this section the existing Indian 
law, shall prevail and the Provincial law shall, to 
the extent of the repugnancy, be void. . 

(2) Where a Provincial law with respect to one of 
the matters enumerated in the Concurrent Legis- 
lative List contains any provisions repugnant to the 
provisions of an existing Indian law with respect to 
that matter, then, if the Provincial law, having 
been reserved for the consideration of the Governor- 
General or for the signifi cation of His Majesty’s 
pleasure, has received the assent of the Governor- 
General or of His Majesty, the Provincial law shall 
in that Province prevail, but nevertheless the Federal 
c Legislature may at any time enact further legisla- 
tion with respect to the same matter.” 

There can be no doubt that S. 168A is a provision 
of a Provincial law. It has been enacted by the Pro- 
vincial Legislature established under the Govern- 
ment of India Aot : vide S. 311. There can also be 
no -doubt that the Civil Procedure Code is an exist- 
ing Indian law inasmuch as it is a law made before 
the commencement of Part 3, Government of India 
Act, by a Legislature having power to make such 
law : vide S. 311. Further, it is a law relating to 
a matter enumerated in the Concurrent list being 
item 4 (Civil Procedure) of that list. Lastly, it is a 
fact that no assent of the Governor-General or of 
His Majesty the King has been received for the 
enactment of S. 168A, Ben. Ten. Act. If therefore 
S. 168A, Ben. Ten. Act, is repugnant to the Civil 
Procedure Code then it must be void to the extent 
d to which it is so repugnant. The question for deter- 
mination therefore is whether it is repugnant. In 
my opinion it is not. True, S. 168A, Ben. Ten. Act, 
differs from S. 51, Civil P. C. Section 168A, Ben. 
Ten* Act, prohibits the sale, in execution of a decree 
for arrears of rent, of any property of the judgment- 
debtor other than the land in arrears, whereas 
S. 51, Civil P. C., states that a decree may be exe- 
cuted by the sale of any property belonging to the 
judgment-debtor. But diversity and repugnancy are 
not the same thing. Repugnancy implies a conflict. 
Two provisions of the law may be diverse or dis- 
similar but nevertheless there may be no conflict 
between them. Conflict arises when two diverse 
elements meet in seeking to occupy the same field. 
Where they do not meet there is no conflict. I shall 
endeavour to show that there is no conflict between 
S. 168A, Ben. Ten. Act, and S. 51, Civil P. C., 
because these two diverse provisions occupy different 
fields. Seotion 168A, Ben. Ten. Act, does not touoh 
the Code of Civil Procedure at all. It is a provision 


of the Bengal Tenancy Act and it seeks to alter the 
procedure laid down in that Act. No doubt, most of 6 
the provisions of the Code of Civil Procedure have 
been incorporated in the Bengal Tenancy Act but it 
is quite clear that the Civil Procedure Code, as such, 
does not apply to the Bengal Tenancy Act ex proprio 
vigore. The Bengal Tenancy Act provides its own 
procedure. Chapter 13 of that Act deals generally 
with the judicial procedure to be followed in suits 
between landlords and tenants as such and Chap. 14, 
in which S. 168A appears, deals specifically with 
sales in execution of decrees for arrears of rent. 
Section 143 which is the first section in Chap. 13 
says this : 

11 143. (1) The High Court may, from time to time, 
with the approval of the Provincial Government, 
make rules, consistent with this Act, declaring that 
any portions of the Code of Civil Procedure, 1908, 
shall not apply to suits between landlord and tenant / 
as suoh or to any specified classes of such suits, or 
shall apply to them subject to modifications specified 
in the rules. (2) Subject to any rules so made, and 
subject also to the other provisions of this Act, the 
Code of Civil Procedure, 1908, shall apply to all 
such suits.” 

As I interpret this seotion it lays down in general 
terms the judicial procedure to be followed in suits 
under the Bengal Tenancy Act between landlords 
and tenants as suoh; in doing so it says that the 
procedure shall be the same as that laid down in 
those provisions and those provisions only of the 
Code as have been made applicable to suits between 
landlords and tenants as such by the Bengal Tenancy 
Act itself or by the rules made thereunder. To me 
it is quite clear that the Bengal Tenancy Aot pro- 
vides its own special procedure although most of it 
has been borrowed from the Code of Civil Procedure. 9 
Section 168A is merely an item of that special pro- 
cedure and does not in any way encroach upon the 
domain in which S. 51, Civil P. C., functions. The 
two sections do not meet and so they cannot be in 
conflict. There is accordingly no repugnancy. The 
view that I have taken is supported by the provisions 
of S. 4, Civil P. C., the relevant portion of which is 
in these terms : 

“(1) In the absence of any specific provision to the 
contrary, nothing in this Code shall be deemed to 
limit or otherwise affect any special or local law 
now in force or any special jurisdiction or power 
conferred, or any special form of procedure prescrib- 
ed by or under any other law for the time being in 
force.” 

Under this seotion, hot only is any special law 
existing at the time of enactment of the Code left h 
unaffected, but the section goes on to say that any 
special form of procedure that may be prescribed by 
any other law for the time being in force will also 
not be affected by the Code. In other words, if a 
subsequent law lays down any special form of proce- 
dure suoh special procedure will not be affected by 
the Code of Civil Procedure. Now, as I have said 
before, Chaps. 13 and 14, Ben. Ten. Act, lay down 
a special form of procedure. That procedure there- 
fore is unaffected by the Code of Civil Procedure. 
There can consequently be no conflict or repugnancy 
between any provision of the Code of Civil Proce- 
dure and S. 168A, Ben. Ten. Act, which is a section 
dealing with the special-form of procedure under the 
Bengal Tenancy Act. It was argued, though faintly, 
that S. 168A was repugnant to the Bengal Tenancy 
Act as it stood at the time of amendment and there- 
fore it must be held to be void to the extent of its 
repugnancy inasmuch as the Bengal Tenancy Act is 
itself an existing Indian law. This argument, how- 
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a ever, cannot be supported. Seotion 107, Government 
of India Aofc, says that the provisions of a Provincial 
law will be void if it is repugnant to a provision of 
an existing Indian law with respect to one of the 
matters enumerated in the Concurrent List. Now the 
Bengal Tenancy Aot is not a law with respeot to a 
matter enumerated in the Concurrent List; it is a 
law with respect to Item 21, Provincial Legislative 
Iiisfc, which is in these terms : 

i is to say, rights in or over land, 

Jand tenures, including the relation of landlord and 
tenant, and the collection of rents; transfer, alie- 
nation and devolution of agricultural land; land 
improvement and agricultural loans; colonization, 

Court of Wards; encumbered and attaohed estates; 
treasure trove. 1 ' 

The words “law with respeot to a matter" cannot 
reasonably mean the substantive law only relating 
to that matter. The word ‘law' embraces both sub- 
stantive and procedural law and a ‘law with respeot 
o a matter’ would include the special procedural 
law if any re ating to that matter. I am not un- 

of the faot thafc * **oivil procedure’ is an item 

in the Concurrent list bcing^em 4 of List III Part 1. 

but there civil procedure ’ is used in a general 
sense as the procedure applicable to litigation gene- 
rally; it does not include a speoial law of procedure 
which is applicable only to litigation regarding a 
special matter. The Bengal Tenancy Aot when it 
deals with procedure does not deal with civil proce- 
dure generally but it deals with the procedural law 
applicable to a speoial class of suits dealing with 
matters included in Item 21 of the Provincial List, 
therefore even when it deals with procedure it is not 
an existing Indian law with respeot to a matter 

enumerated in the Concurrent list but it is a law with 

respect to a matter in the Provincial list. Seotion 168A 
although it alters the existing Bengal Tenanoy Act 
in respect of sales in execution of deorees for arrears 
of rent cannot therefore be said to be repugnant 
to the provisions of an existing Indian law with 
respect to any matter enumerated in the Concurrent 

• t* 1 ® q "? stion came U P for decision in two oases 

viz., 6 C V. N. 5401 and 46 C. W. N. 6283 where it 
was held that S. 168A, Ben. Ten. Act, is valid law. 

respectfully agree with those decisions for the 
reasons stated above. The appeal is accordingly dis- 
missed; there will bo no order as to costs. A certi- 

rninted 111 ^ 61 Governmont - °f India Aot, i9 

• PA i L 1 a 8 ree that tbis appeal should be dis- 
S iri; f, he °, n J y point ur 8®d in this appeal is that 
ben *, ren ‘ Act * in so far as it lays down 

that a decree for arrears of rent shall not be 

executed by the attachment and sale of any move- 
able or immovable property other than the entire 

tenure or holding to which the decree relates’ 

• s void to that extent under S. 107(1), Government 
of India Aot, 1935. Section 107 (1), Government of 
lmiia Act, provides as follows: 

If any provision of a Provincial law is repugnant 
l ,° m, y P ,ovl . sion of a Federal law which the Federal 
legislature is competent to enact or to any provision 
> an existing Indian law with respeot to one of the 
k ® nu morated in tho Concurrent Legislative 
tho S . U , ,J00t to the Provisions of this section, 

ProvinciaM "" ' vvbetl,or P a9SGl1 before or after the 
ov mcial law, or, as th e case may be, the existing 

** (’d2) 29 A. I. R. 1942 Oal. 429 : 201 I C 24 • 75 
u " v J s 1 i l , ,,: !. 6 °- W. N. 540, Satish Chandra 

« 4 o»- 4 ? A J‘ R * 19,2 Gftl * 470 : 46 C. w. N 6‘>3 
‘ fttibh Chandra Bandopadhya v. ltishnupada Pal.’ 


Indian law, shall prevail and the Provincial law*- 
shall, to the extent of the repugnancy, be void." ® 

“Provincial law" is defined by S. 311 of the Aot 
thus : 

“ ‘Provincial Act’ and ‘ Provincial law * mean, 
subject to the provisions of this section an Act 
passed or law made by a Provincial Legislature 
established under this Aot/ 1 

Section 168A, Ben. Ten. Act is “ a Provincial 
law" or "a provision of a Provincial law", it having 
been inserted in the Bengal Tenanoy Aot by Aot 18 
of 1940, passed by the Bengal Provincial Legislature 
established under the Government of India Aot, 
1935. The expression ‘existing Indian law’ is defined 
by the same section thus : 

Existing Indian law’ means any law, ordinance, 
order, bye-law, rule or regulation passed or made 
before the commencement of Part 3 of this Aot by 
any Legislature, authority or person in any terri- / 
tories for the time being comprised in British India 
being a Legislature, authority or person having 
power to make suoh a law, ordinance, order, bye- 
law, rule or regulation". 

Dr. Sen Gupta contends that ‘the existing Indian 
law in question here is ; (1) Section 51, Civil P. G 
as it is; or (2) Section 51. Civil P. O., as adopted by 
the Bengal Tenancy Aot S. 143 (2) ; or (3) the law 
wherever to be found giving the deoree-holder a 
right to execute his deoree against all the properties 
of the judgment-debtor. 

Admittedly, the Bengal Act 18 of 1940, whioh 
enaoted S. 168A, Ben. Ten. Aot, was not passed 
following the procedure laid down in S. 107(2), Gov- 

~ nt of * n<Ra Ao ^* If therefore, the provision in 
the Provincial law in question and the provision in 
the existing Indian law in question satisfy the * 
requirements of S. 107(1), Government of India Aot, 9 
and if there be repugnanoy between the two provi- 
sions in any extent the Provincial law will be void to 
the extent of the repugnanoy. Reading the S. 107(1) 
Government of India Act 1935 by itself there is 
some difficulty in seeing the exact bearing of the 
words with respect to one of the matters enume- 
rated in the Concurrent Legislative List". As the 
seotion stands, these words maybetakeu with (I) 'an 
existing law’ or (2) any provision of an existing 
Indian law or (3) ‘repugnant*. In sub-seotion (2) of 
the Seotion, however, these words are taken with 
' a Provincial law " and ‘‘an existing Indian law". 
The sub section runs thus : 

“ Whore a Provincial law with respeot to one of 
the matters enumerated in the Concurrent Legisla- 
tive List oontains any provision repugnant to the 
provisions of an earlier Federal law or an existing h 
Indian law with respect to that matter, then, if the 
Provincial law, having been reserved for the consi- 
deration of the Governor-General or for the signifi- 
cation of His Majesty’s pleasure, has received the 
assent of the Governor-General or His Majesty, the 
i tovinoial law shall in that Province prevail, but 
nevertheless the Federal Legislature may at any 

timo euaot further legislation with respect to the 
same matter.’’ 

According to this sub-section, the Provincial law 
in question must itself be “with respect to one of 
the matters enumerated in tho Concurrent Legis- 
lative List,’ and the existing Indian law must also 
be with respect to that matter. The repugnant pro- 
visions need only be contained in such ‘Provincial 
biw and ‘the existing Indian law ; 1 and beyond 
being contained in them these provisions themselves 
are not required by the sub-section to be ‘with res- 
pect to’ any particular matter. Taking the two sub- 
sections together it appears to me that the following 
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a possible sets of requirements might have been with- 
in the contemplation of the Bection: 

1. (a) the Provincial law must be with respect to 
one of the matters enumerated in the Concurrent 
list; (b) the existing Indian law must also be with 
respect to the same matter; (c) a provision in (a) 
must be repugnant to a provision in (b), (i) these 
provisions themselves are not required to be with 
respect to any particular matter; or (ii) these pro- 
visions must also be with respect to one of the 
matters enumerated in the Concurrent Legislative 
List; 

2. (a) the Provincial law need not be with respect 
to one of the matters enumerated in the Concurrent 
List; (b) the existing Indian law must be with 
respect to one of the matters enumerated in the 
concurrent list; (c) a provision in (a) must be re- 

6 pugnant to a provision in (b); (i) these provisions 
themselves are not required to be with respect to 
any particular matter; or (ii) these provisions must 
be with respect to one of the matters enumerated 
in the Concurrent Legislative List or (iii) the pro- 
vision in the existing Indian law. must be with 
respect to one of the matters enumerated in the 
Concurrent Legislative List, the provision in the Pro- 
vincial law is not required to be with respect to any 
such matter; 

3. (a) the , Provincial law is not required to be 
with respect to any of the matters enumerated in 
the Concurrent Legislative List; (b) the existing 
Indian law also is not required to be with respect 
to any of the matters enumerated in the Concurrent 
Legislative List; (c) a provision in (a) must be re- 
pugnant to a provision in (b), the repugnancy being 
with respect to one of the matters enumerated in 

e the Concurrent Legislative List. This can happen 
only when the provisions are with respeot to the 
same matter and that matter is one of those en- 
umerated in the Concurrent Legislative List. 

It should be noticed here that the expressions 
“Provincial law” and 'existing Indian law’ do not 
necessarily mean and refer to any entire statute. 
Any provision of a 'Provincial Act’ or of a 'Provin- 
cial law’ will also be a Provincial law. Similarly, a 
provision of an existing Indian law will also be 'an 
existing Indian law.’ In the above analysis, how- 
ever, we have kept them distinct, in view of a parti- 
cular contention raised by the learned advocate for 
the appellant, as will appear later. In my opinion 
the two sub-sections must be read together. In order 
to fall within the mischief of S. 107 (1), Govern- 
ment of India Act, 1935, both the Provincial law 

d and the existing Indian law must be with respect to 
the same matter and that matter must be 'one of 
the matters enumerated in the Concurrent Legis- 
lative List’. Sub-section (1) declares a provision to be 
void ‘subject to the provisions of this section’. The 
invalidity imposed by sub-s. (1) will not attach to 
the provision if the Provincial law in question is 
passed in the manner contemplated by sub-s. (2). In 
my opinion, therefore, only that kind of the Pro- 
vincial law is contemplated by sub-s. (1) as is cover- 
ed by sub-s. (2). Sub-section (2) clearly contemplates 
only a Provincial law with respect to one of the 
matters enumerated in the Concurrent Legislative 
List. The Provincial law in question in the present 
case is a provision contained in the Bengal Council 
Act 18 of 1940. The question, therefore, is whether 
this Act can be said to be 'with respect to one o i, the 
matters enumerated in the Concurrent Legislative 
List.' In 46 C. W. N. 540, 1 a Division Bench of this 
Court, of which I was a member, observed that 
this enactment in pith and substance was one with 


respect to ‘land-tenure’ and consequently with res- 
pect to item 21 of the matters enumerated in the fl 
Provincial legislative list. I see no reason to differ 
from the view which we took in this respect in that 


case 


It is contended on behalf of the appellant that as 
every provision in this Act is ‘a Provincial law’ as 
defined by the Government of India Act, 1935, we 
are to see not the pith and substance of the entire 
enactment, but the matter for legislation in the 
particular provision. Here it is contended, the par- 
ticular provision is S. 168A, Ben. Ten. Act, and the 
subject-matter for legislation in this particular sec- 
tion is ‘a matter included in the Code of Civil Pro- 
cedure’ in 1935— is the matter included in S. 51, 
Civil P. C. This is item 4 of the Concurrent Legis- 
lative List. Consequently, it is contended that sec- 
tion 168A, Ben. Ten. Act, is “a Provincial law with 
respect to one of the matters enumerated in the / 
Concurrent Legislative List, or is 'a provision of a 
Provincial law’ with respect to one of the matters 
enumerated in the Concurrent Legislative List, with- 
in the meaning of S. 107, Government of India Aot, 
1935.” I am unable to accept this contention. In 
my opinion, it is opposed to the very doctrine of 
'pith and substance.’ In order to see ‘‘with respect 
to” what matter the Legislature is exercising its 
legislative function we are to look to the substance 
of the entire subject matter for legislation and not 
to every detailed provision severed from the con- 
text. It is further contended that item 21, Provin- 
cial Legislative List, does not cover the matter 
provided for by S. 168A, Ben. Ten. Act. The rele- 
vant portion of item 21, Provincial Legislative List 
stands thus ; “land, that is to say, rights in or 
over land, land tenure, including the relation of g 
landlord and tenant, and the collection of rents....” 


Dr. Sen Gupta contends that these words compre- 
hend only the substantive rights and liabilities 
relating to land and land tenure and do not cover 
any remedial provisions in relation to suoh rights 
and liabilities. According to him the use of the 
word “collection” in the item is significantly nar- 
row and it does not comprehend even ‘recovery’ of 
rent. He refers to item 2 of the List in order to 
show that the matter of jurisdiction and powers of 
Courts with respect to any of the matters in this 
List was kept as a distinct subject-matter so as to 
indicate that the other items in the List could not 
cover such matters even incidentally. Dr. Sen 
Gupta then contends that even item 2 is not com- 
prehensive enough to cover the matter dealt with in 
S. 168A, Ben. Ten. Act. According to him it is ft 

only item 4 of the Concurrent Legislative List which 

embraces the provisions contained in this section, 

In my opinion, the words in item 21 of the Provin-I 
cial list are comprehensive enough to cover the 
remedial as well as the procedural provisions con- 
cerning the reliefs in respect of the rights and liabi- 
lities admittedly covered by the item. The law 
relating to landlord and tenant has always been 
r understood to be comprehensive enough to include 
such matters. The Bengal Tenancy Act, for example, 
which professes to give the law relating to landlord 
and tenant, contains provisions like its Ss. 143, 
148, Chap. 14. The matter, I believe, has been set 
at rest by the Federal Court in (1941) C. W. N. 

(F. C.) 27. 3 


3. (’41) 28 A. I. R. 1941 F. C. 16 : 192 I. 0. 133 : 
I. L. R. (1941) Ear. F. C. 72 : 1940 F. C. R. 110 : 
45 C. W. N. (F. C.) 27, United Provinces v. Atiqa 
Begum. 
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The same ease is algo an authority for saying 
that the words “collection of rent" are comprehen- 
sive enough to include “the recovery” thereof, and 
that it will be within the competence of the Legis- 
lature to make incidental remedial provisions while 
legislating with respect to land, land-tenure, the 
relation of landlord and tenant, and the collection 
|of rent. Provisions in curtailment of the deoree- 
holder’s right to execute his decree for arrears of 
rent were not unknown even before this S. 168A, 
Ben. Ten. Act, and such provisions were always 
made in statutes relating to the matters enumera- 
ted in item 21 of the Provincial list. Section 148 (o), 
Ben. Ten. Aot, may be referred to as an instance of 
such a provision. The Provincial law in question in 
the present case was not, therefore, with respect to 
one of the matters enumerated in the Concurrent 
Legislative List and consequently the speoial proce- 
dure laid down in S. 107 (2), Government of India 
Aot, was not at all called for in its oase. As I have 
stated above, “the Provincial law” in sub-s. (1) of 
S. 107 also must be ‘with respect to one of the mat- 
ters enumerated in the Concurrent Legislative List. 
The Provincial law in question in the present case 
not being with respect to such a matter the law 
does not at all come within the mischief of S. 107 
(1), Government of India Aot, 1935, and conse- 
quently no provision of it can be void under that 
Section. 


In the above view it is unnecessary to enquire 
which is the rival existing Indian law and whether 
there is any repugnancy between its provision and 
the provisions contained in S. 168A, Ben. Ten. Aot. 
Dr. Sen Gupta himself contends in the alternative 
that S. 51, Civil P. C., was not by its own operation 
the' law in the field. It was S. 51, Civil P. G., as 
c adapted by S. 143 (2), Ben. Ten. Aot, for the pur- 
poses of the euits between landlord and tenant. If 
bo, then even this provision as contained in the 
Bengal Tenancy Aot will, in pith and substance, be 
a part of the law relating to landlord and tenant. 
In such a caso oven the provision of the existing 
Indian law will not bo ‘with respect to one of the 
matters enumerated in the Concurrent Legislative 
List’ within the moaning of S. 107, Government of 
India Act, 1935. Whethor the Provincial law need 
or need not be with respeot to one of the matters 
enumerated in the Concurrent Legislative List, there 
can be no doubt that the rival provision of the 
existing Indian law must bo with respect to suoh 
a matter. If the existing Indian law be taken to be 
the law, wherover to be found, giving the decree- 
holder a right to oxcoute his decreo against all the 
^ properties of the judgment-dobtor, then agaiu it is 
not “with respect to ono of the mattors enumerated in 
the Concurrent Legislative List.” This right treated 
as a right of tho deoroe-holder is certainly not a 
matter of jurisdiction and powers of Courts. Dr. Sen 
Gupta contends that such a right was also a matter 
includod in tho Code of Civil Procedure at tho date 
of tho passing of tho Government of India Aot, 
1935, and thoreforo, is covered by itom 4 of tho Con- 
current Legislative List. Dr. Sen Gupta points out 
S. 51 of tho Code as providing for this right. The 
right of tho decree-holder is tho result of tho jural 
relation constituted by the deoreo itself. A now 
right in personam in favour of tho deoree-holder 
,arises out of this jural relntion and the legal advan- 
tages of the dominus (the decree- holder) involved in 
this right aro available against tho personality of 
; tho servus (tho judgment- debtor). This personalitv 
extends over portions of tho physical world over 
winch tho power of tho person is extended. This is 
,10W tbo Pioporty belonging to tho judgment-debtor 


becomes available to the decree-holder for the realiza- 
tion of the judgment-debt. The provisions in the 
Civil Procedure Code do not create this right or its 
attendant advantages. These either only limit this 
right or the legal advantages by withdrawing some 
of -the properties from their extent or only pres- 
cribe the mode of realization of this right or these 
advantages. 

It was pointed out in 46 C. W. N. 540 1 and 46 
C. W. N. 628, 2 that the provision in S. 51, Civil 
P. C., did not contain the law giving suoh a right. 

It simply gives the procedure in execution and 
enumerates in general terms the various ways in 
whioh the Court may order execution of a decree. 
Assuming now that in order to attract the operation 
of 8. 107 (1), Government of India Aot, ‘the Provin- 
cial law’ need not be with respect to any of the 
matters enumerated in the Concurrent Legislative 
List, or that the words ‘with respeot to’ do not refer / 
to the pith and substance of the entire legislation 
but mean and refer to the matter that is being dealt 
with in the particular provision, then the provision 
contained in Section 168 A (1), Ben. Ten. Aot, is in 
apparent rivalry with the provisions contained in 
Ss. 51 and 60, Civil P. C. The question is whether 
there is any repugnanoy between the provisions. In 
46 C. W. N. 540 1 it was held by a Division Bench 
of this Court, of whioh I was a member, that be- 
tween Ss. 51 and 60, Civil P. C., on the one hand* 
and S. 168A(I), Bengal Tenanoy Aot, on the other,] 
there was no repugnanoy and that accordingly 
S. 168A (I), Bengal Tenanoy Aot, though a Pro- 
vincial law not assented to by the Governor-General 
or His Majesty, was not rendered void by S. 107(1), 
Government of India Aot. The same view was taken! 
by another Division Benoh in 46 C. W. N. 628. 2 g 

I see no reason to differ from tho view taken in 
those oases. Dr. Sen Gupta contends that even 
assuming that S. 168A, Bengal Tenanoy Aot, pur- 
ports only to deal with matters of jurisdiction or 
power of Courts, or with matters of procedure, its 
provisions do not amount to conferring ‘any speoial 
jurisdiction or power* or prescribing any special 
form of procedure within the meaning of S. 4, Civil 
P. C., and consequently the repugnanoy shall not 
be withdrawn by tho automatic operation of that 
section. His contention is that S. 168 A (1) does 
not at all oonfer any power; on the other hand, it 
ourtails the existing power of tho Court. In my 
opinion, even without the help of S. 4, Civil P. G.. 
there will be no repugnanoy between the provision 
contained in S. 168 A (1) Bengal Tenanoy Act, and, 
that in S. 51, Civil P. O. The one test of suoh 
repugnanoy is to see if the two can oo-exist even h 
without the assistance of S. 4, Civil P. C. In my! 
opinion they oan. Some of the recognised rules of 
construction of the statutes are : (1) Generalia 
specialibus non derogant — General things do not 
derogate from speoial ; (2) Generate tentum valet in 
generalibus quantum singulare in svigulis — What 
is general prevails as muoh amongst things general 
as what is particular amongst things particular. 

Had there beon those two apparently rival pro- 
visions in the field, the general provision of the 
Code of Civil Procedure would have withdrawn 
itself, (oven without its provision in S. 4, but by 
reason of these rules of construction), from the 
particular portion of the field and would have given 
space to the particular or the speoial provision con- 
tained in S. 168A, Bengal Tenanoy Aot, designed 
to cover only the particular field of jural relations 
relating to land, land teuure, etc. In my judgment 
therefore, S. 16SA, Bengal Tenanoy Aot, is a valid 
piece of legislation and is not void to any extent.) 
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^The case certainly involves a question as to the 
interpretation of S. 107, Government,, of Lnflia Act, 
1935, and, in our opinion, it is a question of law and 
is a substantial question. We accordingly certify, as 
^required by S. 205 (1) of the Act, that it involves a 
substantial question of law as to the interpretation 
of the Government of India Act, 1935. 

G.N./R.K. Appeal dismissed . 

* A. I. R. (29) 1942 Calcutta 393 

f Lodge and Pal JJ. 

Naresh Chandra Das and another 
Accused — Petitioners 
■ > v. 

Emperor • 

Criminal Revn. Petns. Nos. 595 and 646 of 1941, 
IDeoided on 28th August 1941. 

(a) Criminal trial— Conviction — Mere suspi- 
cion not sufficient. 

Conviction on a mere suspicion, however strong, 
-'Cannot be supported. * [P 595e] 

Cr. P. C. — 

r (»4*1) Chitaley, S. 290, N. 5, Pt. 6. 

(b) Criminal P. C. (1898), S. 162 — Scope and 
applicability of the section explained. 

The prohibition of this section extends to (1) all 
statements — (a) the statement need not be confes- 
sional : it applies equally to all statements, confes- 
sional or otherwise; (b) the statement need not be 
reduced into writing: it applies equally to all state- 
ments whether reduced into writing or not; (2) by 
whomsoever made: (i) the prohibition applies equal- 
ly to statements made by any person, whether ac- 
cused or not: (ii) the person making the statement 
need not be in the police custody while making the 
•statement. But (1) the statement must be made to 
police officer; and (2) must be made in the course 
*)f an investigation under Chap. 14, Criminal P. C. 

[P 596gr,ft] 

Cr. P. C. i 

(*41) Chitaley, S. 162, N. 2, Pts. 1, 2; N. 3, Pt. la; 
N. 3a, Pts. 1, 3; N. 4, Pt. 13; N. 7, Pt. 1. 

(’41) Mitra, Page 481, N. 500A : “Object and 
scope of section;'* Page 482, N. 500A: “In the 
course of an investigation;" Page 486, N. 501 ; 
“Oral statement;" Page 488, N. 501a ; Page 
494, Notes 502a, 502b. 

(c) Criminal P. C. (1898), Chap. 14 — Appli- 
cability to cognizable and non-cognizable cases. 

Chapter 14, Criminal P. C., applies equally to 
caseB, cognizable and non cognizable; only in non- 
cognizable cases the police officer is not to take up 
investigation without the order of a Magistrate. 
But when he does take up the investigation in non- 
cognizable cases, the investigation which he holds 
becomes an investigation under this Chap. 14, pro- 
vided the requirements of S. 155(3), Criminal P.C., 
are complied with. [P 597a, 6] 

Cr P# C« — 

(’41) Chitaley, S. 154, N. 2. 

(»41) Mitra, Page 459 : Introduction to Chap. 14. 

A 

(d) Criminal P. C. (1898), S. 155 (3)— Investi- 
gation by police in non-cognizable case — When 
investigation under Chap. 14 stated. 

Section 155 (3) is the only provision by virtue of 
which an investigation in non-cognizable oases shall 
•come under Chap. 14 and it is limited in its appli- 

1942 C/75 & 76 


cation to a ‘police officer receiving such order (the 
order^oi, a Magistrate). If a police epeer is other- 
wise authorized to investigate* a' non- cognizable case 
that power of investigation wilj not by itself attract 
the provisions of this chapter, itus, a police officer 
may be authorized to investigate non-cognizable 
cases under the Opium Act, But th\s. power of in- 
vestigation does not necessarily bring tfye investi- 
gation itself under Chap. 14, Criminal P. C. 

[p,59 to 

Cr. P, C — 

(’41) Chitaley, S. 154, N. 2 ; S. 155, N. 4, Pt 3; 

N. 5, Pt. 1. . . 

(*41) Mitra, Page 459 : Introduction to Chap* 14; 

Page 468, N. 485. 

(e) Criminal P. C. (1898), S. 162 — How far 

overrides S. 27, Evidence Act — History of sec- 
tions not helpful. - i 

In considering the question as to how far S. 162 
Criminal P. C., overrides S. 27, Evidence Aot, no 
legitimate inference can be drawn from the history 
of the two sections. The fact that the sections of 
the Evidence Act are sometimes expressly' mention- 
ed, and sometimes not, does not render, any assis- 
tance to the solution of that problem., [p 598/] 

Cr. P c. 

(’4*1) Chitaley, S. 162, N. 5 t 

(’41) Mitra, Page 488, N. 501a. 

(f) Criminal P. C. (1898), S. 1 (2) — “IrfJthe 

absence of any specific provision to the con- 
trary" — Meaning of. / 

The words “in the absence of any specific provi- 
sion to the contrary" in S. 1 (2) mean and contem- 
plate a provision specific in affecting the speoial or 
looal law. This specific provision to the* contrary 
need not be in the Criminal Procedure Code itself. 
It may be in the special or local law also. These 
words cannot be read as referring to any possible 
contrariety between a specific provision in the Cri- 
minal Procedure Code and a provision .in a special 
statute. In order that one provision can be said to 
be ‘a specifio provision to the contrary* it must com- 
pletely cover the field of operation of the other and 
must lay down a contrary rule for the entire field so 
as altogether to nullify the other. [£ 601y,7j; P 602a] 

Cr. P. C. 

(*41) Chitaley, S. 1, N. 3, Pt/ 1: S. 162, N. 5, 
Pts. 4a, 5, 6. 

(’41) Mitra, Page 19, N. 5 ; Pages 489-490, 

N. 501a, 

* (g) Criminal P. C. (1898), S. 162 — How far 
affects S. 27, Evidence Act,, explained. 

Section 162 is not a “specific provision to the 
contrary," i. e., contrary to the provision contained 
in S. 27, Evidence Act, as the two can certainly co- 
exist. Section 162, Criminal P. C., applies only t *to 
statements made (1) to the police and (2) in course 
of an investigation under Chap. 14, Criminal P.:C. 
To this extent such statements though leading , to 
discovery may not be evidence and the operation of 
S. 27, Evidence Act, may be affected. But .outside 
this limit there still remains a wide field left for the 
application of the section. [P 601ft • P 602a] 

Section 27, Evidence Act, no doubt makes a special 
provision for statements leading to discovery. But 
this special provision applies to a much wider field. 

It is not limited in its operation, like S. 162, Crimi- 
nal P. C,, to a particular investigation. This faot 
alone should suffice to allow S. 162, Criminal P. C., 
to override S. 27, Evidence .Act. Further, S. 27, 
Evidence Aot, containing this general provision was 
already there when S. 162, Criminal P. C., was 
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enacted providing for a special case of investigation 
and laying down how much of the fruit of this in- 
vestigation can be used and for what purposes, and 
the rule ‘ leges posteriores priores contrarias abro- 
ganV — when two statutes are contrary in matter, the 
latter abrogates the former — will apply to this case, 
and, to the extent indicated above, S. 162, Criminal 
P. C., will abrogate S. 27, Evidence Act. The Evi- 
dence Act itself certainly is not 'special 1 in relation 
to the rules of evidence contained in the Criminal 
Procedure Code for the purposes of criminal pro. 
ceedings. Therefore, S. 27, Evidence Act, is also 
not ‘special law* in relation to the rules regarding 
statements made in course of a particular class of 
investigation conducted under the special provisions 
of Chap. 14, Criminal P. C. The prior enaotment 
here is not therefore ‘special’ and subsequent enaot- 
ment ‘general’ within the meaning of the maxim 
4 generalxa specialibus nonderogant ('39) 26 A.I.R. 
1939 P. C. 47, Expl.\ Case law discussed. 

[P 602c, d, e, f ] 

Cr. P. C. 

(’4*1) Chitaley, S. 162 N. 6. 

(’41) Mitra, Page 488 N. 501A. 

(h) Evidence Act (1872), S. 27— Information 
causing discovery — Mere existence of other 
information by which discovery was facilitated 
does not make the information inadmissible 
under S. 27 (Per Pal J.). 

An information received from acoused which has 
led to discovery does not cease to be the informa- 
tion causing the discovery simply because such dis- 
covery was facilitated by other assistance as well. 
When a fact is once discovered in consequence of 
information received from some source, any fur- 
ther information subsequently received from any 
other source cannot be said to be the information 
whereby the fact is discovered. The mere plurality 
of information received before discovery shall not 
necessarily take any of these informations out of 
the section. In a suitable case it is possible to 
ascribe to more than one acoused the information 
which leads to the discovery. [p 603c, d ] 

(i) Evidence Act (1872), S. 27— Section must 
be strictly construed (’Per Pal J.). 

In order to apply S. 27 it is necessary to know 
exactly what the statements were; because they are 
admissible only in so far as they lead to the dis- 
covery of the fact and no further. The seotion must 
be strictly construed and any relaxation must be 
sparingly allowed, care being exercised to see that 
the purpose and object of Ss. 25 and 26 and the 
safeguard provided in S. 27 are not rendered nuga- 
tory by a lax interpretation. The protection given 
to tho accused by these sections should not be 
dependent on the ingenuity of the police officer or 
the folly of tho prisoner in composing the sentence 
which conveys the information. [p 603<7] 

(j) Evidence Act (1872), S. 27 — Principle 
underlying S. 27, explained (Per Pal J.). 

Section 27 is enacted as an excepting or quali- 
fying rule of evidence, being framed as a proviso 
upon the preceding Ss. 25 and 26. The principle 
upon which the rejection of confession made by an 
accused person to a police officer or whilst ho is in 
the custody of a police officer is founded is that a 
confession thus made or obtained is untrustworthy. 

If circumstances, however appear, which rebut the 

presumption of its being false and demonstrate its 
tiuth, the confession should be allowed. When in 
consequence of information furnished bv tlie’ac- 
cuted, a fact is discovered, then the discovery of 


that fact supplies a guarantee of the truth of the 
information whioh may amount to a confession. 
The confession in so far as it is confirmed by the 
discovery should be deemed to be true. fP 603a: 

Cr. P. C. - P 60401 

(’41) Chitaley, S. 162 N. 5. 

(’41) Mitra, Page 489 N. 501A. 

(k) Evidence Act (1872), S. 27— Applicability 
— Information when admissible against accused 
stated (Per Pal J.). 

The word ‘thereby’ in “faot thereby discovered" 
in S. 27 refers to that portion of the information* 
only whioh may be held to be the proximate cause 
of the discovery. In order thus to be admissible 
against the aocused under S.27, (1) the information, 
must be the one given by the acoused — the state- 
ment conveying the information must be his own 
statement in his own language and then (2) only 
so muoh of the information as is necessary and* 
sufficient to cause the disoovery will be admissible. 

*0) Criminal P. C. (1898), S. 162— Statement 
by accused to police officer in course of investi- 
gation under Chap. 14 is inadmissible even if it 
relates to fact thereby discovered. 

A statement by the acoused to a police officer in 
the course of an investigation under Chap. 14 is 
inadmissible under S. 162 even if suoh statement 
relates to fact thereby discovered. [P 5977*; P 606d] 
Aocused made the following statement to the police 
in the course of an investigation under Chap. 14 “1 
had thrown the opium on the roadside at S" whioh. 
led to the disoovery of the opium ; 

Held that the statement was inadmissible under 
S. 162, Criminal P. C. [P 606d] 

Held further that even if it was not barred by 
S. 162, 

(Per Pal J.)— That portion of the alleged state- 
ment which purported to ascribe the authorship of 
the ‘‘act of throwing” to the accused himself was 
not admissible in evidence under S. 27, Evidence 
Aot. The admissible portion of the information 
must be to the effect that gunny bag was thrown 
into S. [P 606c, d) 

(Per Lodge J.) — If evidenoe were given that the 
accused stated *'I threw the opium into the spot" 
the whole of that statement would be admissible 
under S. 27, Evidence Aot. [P 606e) 

Cr. P. C — 

(’41) Chitaley, S. 162 N. 4 Pt. 1. 

(’41) Mitra, Page 488 N. 501A. 

J. C. Gupta and Sudhansu Bhusan Sen — 

for Petitioners. 

Hamidul Huq and J % N, Banerjee — 

for the Crown. 


PAL J. — Those two rules were issued by this 
Court on tho petition of the two acoused persons 
calling upon the Deputy Commissioner of L&khim- 
pur to show cause "why the order of conviction 
and sentence complained of in the petition should 
not be set aside or suoh other or furthex orders 
made ns to this Court may seem fit and proper." 
The petitioner in Criminal Revision No. 695 of 1941 
is Narcsh Das who has been convicted undex S. 9 
(e), Opium Act, and sentenced to undergo rigorous 
imprisonment for six months. The petitioner in 
Criminal Revision No. G46 of 1941 is Sundar Singh 
who has been convicted under S. 9 (a). Opium Act, 
and sentenced to undergo rigorous imprisonment 
for one year. The prosecution case is that on 
5th September last at about 10-80 p. m. the officer- 
in charge of Tinsukia Police Station B. B. Dam, 
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a happened to be on patrol duty at Bansbari on his 
way back from Panitola. He saw taxi cab No. 
A.S.L. 168 proceeding towards Tinsukia from the 
direction of Dibrugarh. According to previous infor- 
mation he suspected that opium might be carried 
in that taxi cab. Accordingly he returned to the 
thana and proceeded in the direction of Makum 
accompanied by A. S. I., G. C. Das, and two cons- 
tables. On the way he met one Bangshi Nai and 
asked him to follow with his car. The officer-in- 
charge on arrival near Khemani Rice Mill which is 
situated near the Trunk Road leading to Makum 
noticed the taxi cab in question in the mill pre- 
mises. Meanwhile Bangshi Nai arrived with his car 
with one Lachmi Narayan. The officer-in-oharge 
told the members of his party that he would search 
the taxi for opium and left A. S. I., G. C. Das, near 
the car with a constable and Bangshi on the Trunk 
b Road at some distance to the east of the gate of the 
Rice Mill and he himself proceeded with Lachmi 
Narayan and the constable Gyasuddin towards the 
gate to stop the car as it would come out. In the 
meantime the taxi started and came out of the gate 
and proceeded towards Makum (eastward). The 
officer raised his hand and shouted out to the driver 
to stop the taxi — but disregarding the signal, it ran 
ahead. The officer then shouted out to the A. S. I. 
to stop the car. The A. S. I. and the constable who 
was with him stood on the middle of the road, 
shouted out to the driver and raised their hands by 
way of signalling to stop the car. As the car did not 
stop they placed their lathis across the road but the 
driver of the car ignoring these signals and obstruc- 
tions drove ahead though one of the head lights 
was smashed in consequence. 

C The officer-in-charge then got into Bangshi’s car 
with A. S. I., G. C. Das, and chased the taxi which 
was being driven at a break-neck speed and the 
back light could only be seen from a distance of 2£ 
miles. The officer arrived at Makum and met one 
Darjey Lama and his brother Ganga Bahadur on 
the road and from the information furnished by 
them traced the taxi in Durgabari Lane which 
adjoins the Trunk Road. Accused Naresh was 
found in the car. He was questioned by the police 
officers as to whether he with another bad carried 
opium in his taxi cab. After being repeatedly ques- 
tioned he made a statement. Then on the informa- 
tion given by Darjey Lama, a search was made for 
the second man and accused Sundar Singh was 
found sitting on the varandah of a sweets shop. 
Sundar Singh was questioned and confronted with 
^ Naresh and in consequence he stated that he had 
thrown the opium at Sukan Pukhuri and offered to 
show it. Then he led the police party to Sukhanpu- 
kuri where a gunny bag containing the opium was 
discovered lying under water on the road side. This 
gunny bag was found to contain 16 cakes of opium 
weighing 8 srs. 3 chataks. The opium was seized 
and both Naresh and Sundar Singh were sent up 
under the Opium Act. The charge against Sundar 
Singh is that he possessed the opium, and that 
against Naresh is that he knowingly permitted his 
taxi cab to be used for the transport of opium by 
accused Sundar Singh, which is an offence under 
the Opium Act. The exact charge framed against 
Naresh Chandra Das, the petitioner in Criminal 
Revision No. 595 of 1941, ran as follows : 

“That you on or about the 5th day of September 
1940 at Sukan Pukhuri being the owner or occupier of 
taxi cab No. ASL168 knowingly permitted it to 
be used for transport of opium by accused Sundar 
SiDgh, which is an offence under S. 9, Opium Act, 


and thereby committed an offence punishable under 
S. 9C, Opium Act, as amended in 1933.” ‘ 

The accused Naresh Chandra Das pleaded not 
guilty to this charge and denied that he made the 
statement attributed to him to the police. He did 
not, he said, knowingly or otherwise carry any 
passengers with opium in his taxi. Both the trying 
Magistrate and the learned Additional Sessions 
Judge on appeal could refer only to the conduct in 
refusing to stop his taxi though signalled by the 
police to do so, as the evidence against this accused 
person. Beyond this no other evidence establishing 
his guilt could be pointed out in this case. His con- 
duct no doubt raises a strong suspicion against him. 
But conviction on a mere suspicion, however strong, 
cannot be supported. We have gone through the 
entire evidence in this case and, in our opinion, the 
charge against this accused has not at all been esta- 
blished by the evidence on record including his / 
suspicious conduct. The result is that the rule in 
Crim. Rev. Case No. 595 of 1941 is made absolute. 
The conviction of accused Naresh Chandra Das and 
the sentence passed against him are set aside and he 
is acquitted. The order of confiscation of taxi cab 
No. ASL 168 under S. 11, Opium Act, is also set 
aside. Accused Naresh Chandra Das should be set 
free forthwith and the taxi cab No. ASL 168 should 
be restored to him immediately. As regards Sundar 
Singh, the petitioner in Cr. Rev. Case No. 646 of 
1941, the charge framed against him ran as follows: 

“That you on or about the 5th day of September 
1940 at Sukanpukhuri possessed 8 seers 12 chataks 
of opium and thereby committed an offence punish- 
able under S. 9 (a), Opium Act.” 

Section 9 (a), Opium Act, runs as follows : 

“Any person who, in contravention of this Act, or 
of rules made and notified under S. 5 or S. 8 posses- & 
ses opium .... shall on conviction before a Court, 

be punished .... with imprisonment ” 

The accused pleaded not guilty to this charge and 
denied that he possessed opium or pointed it out to 
the Police Officers as alleged by the prosecution. To 
establish this charge against the accused the prose- 
cution relied on the evidence of six witnesses exa- 
mined by it, also on the confession alleged to have 
been made by the accused to the police leading to 
the discovery of the opium at Sukhanpukhuri. None 
of the witnesses examined could depose to the fac- 
tum of possession of the opium by the accused. The 
entire evidence is directed to establish three facts, 
first, that the accused made certain statement to 
the police, secondly, that in consequence of that 
statement the police moved to discover the opium, 
and thirdly that the opium was discovered as a re- h 
suit of this move and with further assistance of the 
accused. 

On this evidence the learned Magistrate who 
tried the case found: (1) (a) that the accused Sundar 
SiDgh did make a statement to the police while in 
the custody of the police; (b)that the said statement 
was not obtained by any threat or inducement; 

(c) that the statement made by him to the police 
was to the following effect: “I had thrown the opium 
on the road side at SukhaDpukhuri;” (d) that he 
also offered to show the place where he had thrown 
the opium; (2) (a) that Sundar Singh not only made 
the above statement but actually led the police party 
to the spot and pointed out the place where the 
opium was actually found; (b) that Sundar Singh 
had the exclusive knowledge of the place where the 
opium was and pointed it out himself. 

On these findings and beiDg of opinion that the 
statement made by Sundar SiDgh to the police was 
evidence against him under Ss. 27 and 24, Evidence 
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a Act, the learned Magistrate found the charge under 
S. 9 (a), Opium Act, as established against the 
accused and consequently convicted him of the 
offence. On appeal by the accused the learned Addi- 
tional Sessions Judge found: (1) (a) that Sundar 
Singh was in the car driven by Naresh Chandra 
Das; (b) that the car was chased by the police; 
(c) that Sundar Singh got down from the car and 
ran towards a shop from the verandah of which he 
was arrested by the police; (2) (a) that Sundar Singh 
being questioned by the police officer- in- charge in- 
formed him that he had thrown the opium at 
Sukhanpukhuri ; (b) that accordingly the police 
.party with Sundar Singh and Naresh Das came in 
three cars to Sukhanpukhuri; (o) that at Sukhan- 
pukhuri Sundar Singh, who was coming in one car 
with A. S. I., G. C. Das, pointed out a plaoe where 
on a search by torch light the gunny bag containing 
b opium was found lying in water about two feet from 
the edge of the road; (d) that the car was stopped 
near the place at the instance of Sundar Singh; (e) 
that torch lights were flashed and the gunny bag 
was seen and was picked up by Sundar Singh him- 
self. The learned Judge further held that “the 
statement of Sundar Singh to the police officer to 
the effect that ‘he had thrown the bag at Sukhan- 
pukhuri’ is an information leading directly to dis- 
covery of the opium in question and is therefore 
perfectly admissible in law.” 

The learned Judge therefore held that the Magis- 
trate was justified in his conclusion that Sundar 
Singh was in illegal possession of the opium and 
upheld the conviction and sentenco. Mr. Gupta 
appearing in support of this rule urges the following 
points : (1) That the statement alleged to have been 
c made by the accused to the police was not admissible 
in evidence and could not bo used against him for 
any purpose under S. 1G2, Criminal P. C.; (2) That 
there is absolutely no evidence to show what the 
exact statement is that was made by the accused 
and that unless and until the exact statement made 
by the accused is established nothing can be proved 
against him under S. 27, Evidence Act; (3) (a) That 
the statement in question did not come within S. 27, 
Evidence Act, at all inasmuch as the discovery of 
the opium took place not ‘by’ and ‘in consequence* 
of any portion of the information convoyed by the 
alleged statement but by the act of the accused in 
pointing out the place; (b) that in any case tho por- 
tion of the statement which purports to ascribe the 
act of throwing of the opium to tho accused is not 
covered by S. 27, Evidence Act; (4) (a) That beyond 
tho alleged statement, thoro is no other evidence on 
( l tho record which would establish the charge ngainst 
him; (h) that the alleged confession, if confession it 
was, having boon retracted, tho accused could not 
bo convicted on it without independent corroborative 
ovidenco on tho material point; (5) That even as- 
suming all tho facts found against tho accused, his 
possession of tho opium has not been established 
and hence tho conviction under S. 9 (a), Opium Act, 
cannot bo maintained. 


Tho findings of fact arrived at by the learnei 
Additional Sessions Judge, viz., (1) that theaccusei 
Sundar Singh was in tho car driven by Naresl 
Chandra Das, (2) that the said car was chased b’ 
the polico from Khemani to Makurn, nnd (3) tha 
Sundar Singh got down from tho oar and ran to 
wards a shop from tho verandah of which he wo 
arrested by tho police — arc amply supported by tin 
evidence on record and wo see no reason to interfen 
with these findings. Tho factum of discovery of tin 
opium at Sukhanpukhuri underneath the water i 
also amply established l»y the evidence on recon 


and this evidence is certainly admissible in law. 
The evidence as to the part taken by the aooased^n * 
the matter of discovery of opium other than the 
alleged statement made by him to the police is cer- 
tainly admissible in law and the evidence on this 
point amply supports the finding that the accused 
led the police party from Makumto Sukhanpukhuri 
and there pointed out the exact spot where the 
gunny bag containing the opium was lying and 
himself brought out the bag. 

These findings standing by themselves, however, 
would not justify the conclusion that the accused 
possessed the opium at any time and would not 
therefore suffice to support the conviction under 
S. 9 (a), Opium Act. If along with the above facts 
we take the statement of the accused alleged to have 
been made to the police (viz., that he it was who 
threw the opium bag there from the oar), then the 
chain of evidence will be complete from which it / 
will be perfectly legitimate for a Court of faot to 
find (1) that the opium bag was in the oar, (2) that 
it was under the control of the accused, and (3) that 
the accused threw it from the car (which was being 
chased by the police). These, in our opinion, would 
justify a Court of faot in finding possession of the 
opium with the accused. The learned Additional 
Sessions Judge did arrive at that conclusion and 
sitting in exeroise of our revisional jurisdiction we 
shall not be justified in disturbing this conclusion 
unless we find that the statement was not admissible 
in evidence either wholly or in part. The relevant 
portion of S. 162, Criminal P. C., which ocours in 
Chap. 14 of the Code, runs as follows : 


“No statement made by any person to a police 
officer in the course of an investigation under the 
chapter shall, if reduced into writing, be signed by 
the person making it ; nor shall any suoh statement 
or any record thereof, whether in a police diary 
or otherwise, or any part of such statement or 
record, be used for any purpose (save as hereinafter 
provided) at any inquiry or trial in respect of any 
offence under investigation at the time when suoh 
statement was made " 

The prohibition of this seotion extends to (1) all 
statements: (a) the statement need not be confes- 
sional : it applies equally to all statements, oonfes- 
sional or otherwise ; (b) the statement need not be 
reduced into writing : it applies equally to all 
statements whether reduced into writing or not; 
(2) by whomsoever made : (a) the prohibition applies 
equally to statements made by any person, whether 
accused or not: 66 I. A. 66; 1 (b) the person making 
the statement need not be in the police oustody 
whilo making tho statement; but (1) the statement 
must bo made to a polico officer; and (2) must 
be made in tho course of an investigation underl 
Chap. 14, Criminal P. C. 

In the present case the statement in question 
admittedly fulfils all the above requirements of the 
section excepting the last. Mr. Gupta appearing for 
tho accused contends that it also fulfils the last 
requirement, viz., the requirement of having been 
made in course of an investigation under Chap. 14, 
Criminal P. C. Chapter 14 of the Code relates to 
“Information to the polico and their powers to in- 
vestigate”, and comprises Ss. 154 to 176. Seotion 154 
relates to the recording of information in cogrfiz- 
nblo cases and S. 155, in non- cognisable cases. 
Section 155 (2) lays down that : 


1. (’39) 26 A. I. R. 1939 F. C. 47 : 180 I. C. 1 : 18 
Fat. 234 : I. I,. R. (1939) Kar. P. C. 123 : 40 
Cr. L. J. 364 : 66 I. A. 66 : 1941 R. L. R. 789* 
(P. C.), Pakala Narayunaswaiui v. Emperor. 
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a “No police officer shall investigate a non-cogniz- 
able case without the order of a Magistrate of the 
First or Second Class having power to try such case, 
or commit the same for trial, or of a Presidency 
Magistrate.” 

Section 156 authorizes an officer-in-charge of a 
police station to investigate any cognizable case 
without the order of a Magistrate. Section 157 lays 
down the procedure to be followed where from the 
information received an officer- in- charge of a police 
station suspects a cognizable case. It thus appears 
that Chap. 14,. Criminal P. C., applies equally to 
cases, cognizable and non-cognizable; only in non- 
oognizable cases the police officer is not to take up 
investigation without the order of a Magistrate. 
But when he does take up the investigation in non- 
cognizable cases, the investigation which he holds 
becomes an investigation under this Chap. 14, pro- 
& vided the requirements of S. 155(3), Criminal P. C., 
are complied with. Chapter 14, Criminal P. C., 
thus applies to (1) investigation in cognizable cases, 
(2) investigation in non-cognizable cases only when 
the requirements of S. 155 are satisfied. Section 155 
of^lhe Code comprises three sub-sections. Sub- 
section (1) simply empowers the officer- in- charge 
of a police station to record the information and 
enjoins that the informant shall be referred to the 
Magistrate. Sub-section (2) expressly prohibits the 
police-officer from investigating a non-cognizable case 
without the order of a Magistrate. Sub-section (3) 
then lays down how the police officer should proceed 
in case he gets the order of the Magistrate. Sub- 
section (3) runs as follows : 

“Any police officer receiving such order may 
exercise the same powers in respect of the investi- 

c gation as an officer-in-charge of a police 

station may exeroise in a cognizable case.” 

This sub- section is the only provision by virtue of 
which an investigation in non-cognizable cases shall 
come nnder Ch. 14, and it i3 limited in its applica- 
tion to a police officer receiving such order (the 
order of a Magistrate). If a police officer is other- 
wise authorized to investigate a non-cognizable case 
that power of investigation will not by itself attract 
the provisions of this chapter. Thus a police officer 
may be authorized to investigate non-cognizable 
cases under the Opium Act. But this power of 
investigation does not necessarily bring the investi- 
gation itself under Chap. 14, Criminal P. C. In 
the Bengal Opium Act in S. 20B added by the 
amending Act of 1933 (B. C. Act 5 of 1933), a 
special provision is made for such investigations. In 
the Assam Act there is no such corresponding pro- 
fit vision. Section 4 (f), Criminal P. C., defines “cogniz- 
able offence” and “cognizable case.” For our present 
purposes we are concerned with the definition of 
“cognizable case” which expression means “a case 
in which a police officer .... may .... under any 
law for the time being in force arrest without 
warrant.” Section 9 (a), Opium Act, is an offence for 
“possession” of the opium. For such an offence the 
offender can be arrested without warrant under the 
Assam Opium Aot. Section 15, Opium Act, being 
amended by the Assam Opium (Amendment) Act, 
1933 (Assam Act 1 of 1933) stands as follows : 

“Any officer of any of the said departments .... 
may .... detain and search any person whom he 
has reason to believe to be guilty of any offence 
against this or any other such law, and, if the 
search confirms such belief, arrest him and any 
other person in his company.” 

In this particular case it is the case of the prose- 
cution that as a matter of faot the police officer 
arrested Sundar Singh before he made any state- 
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ment. In my opinion, therefore, when Sundar Singh Q 
is alleged to have made the statement to the police, 
the police was in seisin of a cognizable case within 
the meaning of the Code of Criminal Procedure. 
The investigation by the police, namely, by the 
officer-in-charge of the Police Station Tinsukia in 
the present case was therefore one under Chap. 14, 
Criminal P. C. At least from 6th September 1940 
the police officer expressly purported to hold the 
investigation under that chapter of the Code. On 
6th September 1940, the officer purports to record 
what he styles as the first information of a cogniz- 
able crime reported under S. 154, Criminal P. C., 
at Police Station Tinsukia. He records the date and 
hour of occurrence as 5th September 1940 at 12 
midnight and the date and hour when reported as 
6th September 1940 at 2-40 A.M. The place of 
occurrence is given as Sukhanpukhuri, the infor- 
mant being the police officer himself. The informa- / 
tion recorded runs as follows : 

“I was on patrol duty in Panitola centre. I saw 
taxi No. ASL 168 coming from Dibrugarh side to 
Tinsukhia side at about 10-30 P.M. near Banshbari. 

I followed the same after picking up more officers 
and men from the police station on my way. I 
noticed that the taxi was waiting inside the Rice 
Mill compound of Gobardhan Das Kherani of Sakhan- 
pukhuri. I was then waiting ahead towards Makum, 
with my party, watching its movement. Suddenly 
the taxi started off and proceeded towards Makum. 

We at once parted in two batches keeping at a dis- 
tance of about 100 yards from one another. Both of 
our parties gave signals to stop. But the driver 
disobeyed the signals and rushed away towards 
Makum. We chased the taxi in another car and caught 
the taxi with driver Khuka alias Naresh Chandra c > 
Das and one Sundar Singh Rajput after hot chase. J 
The driver Khuka and Sunder Singh admitted that 
they were carrying opium in the taxi and Sundar 
Singh produced one gunny bag, on our way back 
containing 16 bundles of opium, weighed 8J seers 
from the water on the north side of the Trunk Road 
near Sukhanpukhuri. I therefore take up a case, 
against them under S. 9 (a), Opium Act.” 

It is contended on behalf of the prosecution that 
the investigation commenced on and from the point 
of time when the officer-in-charge recorded the so- 
called first information under S. 154, Criminal P. C. 

We are unable to accept this contention, specially 
in thq facts and circumstances of the present case 
where the officer in charge himself was the infor- 
mant. The salutary provisions like those contained 
in S. 162, Criminal P. C., cannot be allowed to be 
evaded in this way. The statement in this particular h 
case must be taken to have been made in course of 
an investigation under Chap. 14, Criminal P. C., 
and it prima facie comes within the prohibition of 
S. 162, Criminal P. ■ C. The question is how far 
this section is controlled by S. 27, Evidence Act, 
and how these two provisions in the two statutes 
mutually operate upon each other. There has been 
a good deal of divergence of judicial opinion as to 
the question how far S. 162, Criminal P. C., over- 
rides the provisions of S. 27, Evidence Act. Before 
proceeding to notice this divergence of opinion it 
will be better to notice the history of the sections 
inasmuch as the majority of the Judges relied on 
this history in support of their views. The entire 
history of these provisions may roughly be divided 
into six periods : 

1. In the Criminal Procedure Code of 1861 (Act 
25 of 1861) Chap. 9 corresponded to Chap. 14 of the 
present Code. That Chap. 9 itself contained provi- 
sions corresponding to both S. 162, Criminal P. C., 
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a and Ss - 25 to 27 » Evidenoe Act. Its Ss. 145 and 147 
corresponded to S. 162 of the present Criminal Pro- 
cedure Code. Its Ss. 148 to 150 corresponded res- 
pectively to Ss. 25 to 27 , Evidence Act. Consequently, 
there the position was clear. The provision in S. 150 
of the Code corresponding to that in S. 27, Evidenoe 
Act, controlled Ss. 145 and 147 of that Code which 
corresponded to S. 162 of the present Criminal 
Procedure Code, (a) This state of affairs continued 
till 1872. 

2. In 1872 the Evidence Act (Act I of 1872) and 
the Criminal Procedure Code (Act 10 of 1872) were 
enacted, (though on different dates), both coming 
into force on 1st September 1872. (a) Provisions 
corresponding to those contained in Ss. 148 to 150, 
Criminal P. C., 1861, were enacted in the Evidence 
Act as its Ss. 25, 26 and 27. (b) But the provision 
contained in Ss. 145 and 147 of the Code of 1861 
0 was retained in the Criminal Procedure Code of 1872 
as its S. 119 and 121. This Criminal Procedure Code 

of 1872 did not contain any saving provision corres- 
ponding to that contained in S. 1 (2) of the present 
Criminal Procedure Code. The Evidence Act, on 

the other hand, contained a saving clause in itsS. 2 
which laid down : 

“But nothing herein contained shall be deemed 
to affect any provision of any statute, Act or 
Regulation in force in any part of British India and 
not hereby expressly repealed.” 

(o) The law stood thus up to 1882. It maybe’that 

by reason of S. 2, Evidence Act, the provisions in 

os. 25 to 27 of the Act could not affeot the appli- 

cation of Ss. 119 and 121, Criminal P. C., 1872. 

I hough not so pertinent for the present purpose it 

may be noticed here that the provisions in Ss. 119 

c and 121, Criminal P. C., were much narrower than 

those in S. 162 of the present Criminal Procedure 
Code. 


3. In 1882 a new Criminal Procedure Code was 
enacted, being Act 10 of 1882. (a) In this Aot S. 162 
corresponded to Ss. 119 and 121 of the Code of 1872. 
This S. 162 ran as follows : 

“No statement, other than a dying declaration, 
made by any person to a police officer in the course 
of an investigation under this chapter shall, if 
reduced to writing be signed by the person making 
it, or shall be used as evidenoe against the acoused. 

Nothing in this section shall be deemed to affect 
the provisions of S. 27. Evidence Aot, 1872.” 

(b) In its S. 1 this Act also contained a saving 
provision corresponding to S. 1 (2) of tho present 
Criminal Procedure Code, The section ran as follows : 

“This Act extends to tho whole of British India; 
but, in tho absence of any specific provision to the 
contrary, nothing herein contained shall affeot any 
special or local law now in force or any speoial 
jurisdiction or power conferred, or any speoial form 
of procedure prescribed, by any other law now in 
force, or shall apply to . . , # . , # # # 

. W. 1 * , mft y 1,0 noticed here that the expression 
special law was hitherto defined in tho Criminal 
Procedure Code itself as meaning “a law applicable 

i«7 ft op a n ,CU,ar , ? ub i cot ” U'ide S. 4 of the Code of 
1872 . broil, this Act 10 of 1882 this definition was 

omitted and, instead, tho definitions given in tho 
zonal Code were adopted by its S. 4. 

R«n!Ln 1 i il8 Wft o ,OUKrhIy tbe st,lt0 of »P to 1898. 
m2 to IssS M 2 ’ Evi,l0nC ° Act * it seems that from 
could nn/ n" ♦ provisions of tho Evidence Aot 

pTocLhiro Co^n ‘m Pr °n isi0n8 ° f tho then Criminal 
1882 1,10 Criminal Procedure Code of 

tbe o\ [ 7*7 provision to extend 

wise covered by S. i 6 2, CdSl r\'° This ne^ 
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aity for express provision might have been felt 
because of the saviDg olause in S. 2, Evidenoe Aot, 

4. In 1898 the present Criminal Procedure Code 
was enacted (Aot 5 of 1898). Section 1 (2) remained 
substantially the same as in the Code of 1882 for 
our present purpose. Section 162 ran as follows : 

“No statement made by any person to a polioe 
officer in the course of an investigation under this 
ohapter shall, if taken down in writing, be signed 
by the person making it, nor shall such writing be 
used as evidence : 

Provided that, when any witness is called for the 
prosecution whose statement has been taken down 
in writing as aforesaid, the Court shall, on the 
request of the acoused, refer to suoh writing and 
may then, if the Court thinks it expedient in the 
interests of justice, direct that the acoused be fur- 
nished with a copy thereof ; and snoh statement / 
may be used to impeach the credit of such witness 3 
in manner provided by the Indian Evidence Aot, 1872. 

(2) Nothing in this section shall be deemed to 
apply to any statement falling within the provisions 
of S. 32, cl. (1) of the Indian Evidence Aot, 1872.” 

5. The section stands in its present form after 
amendment by the Code of Criminal Procedure 
(Amendment) Aot, 1923 (Aot 18 of 1923), S. 34. 

6. Seotion 2, Evidence Aot is now repealed by the 
General Repealing Act of 1938 (Act 1 of 1938). 

In my opinion no legitimate inference oan be 
drawn from this history as to the question under 
consideration. The fact that the seotions of the 
Evidence Act are sometimes expressly mentioned, 
and, sometimes not, does not'render any assistance 
to the solution of the present problem. In 66 I. A. 
661 the Judicial Committee noticed the two provi- 
sions and their possible mutual relations thus : 9 

“In this oase the words themselves deolare the 
intention of tho Legislature. It therefore appears 
inadmissible to consider the advantages or disadvan- 
tages of applying the plain meaning whether in the 
interests of the proseoution or the acoused. It would 
appear that one of the difficulties that has been felt 
in some of the Courts in India in giving the words 
their natural oonstruotion has been tbe supposed 
effeot on Ss. 25, 26 and 27, Evidenoe Aot, 1872. 
Section 25 provides that no confession made to a 
police officer shall be proved against an accused. 
Seotion 26 — No confession made by any person 
whilst he is in the oustody of a police officer shall 
be proved as against suoh person. Seotion 27 is a 
proviso that when any faot is discovered in oonse- 
quence of information received from a person ' 
aocused of any offenoe whilst in the oustody of a h 
police officer so muoh of suoh information whether 
itamountstoaoonfession or not may be proved. It is 
said that to give S. 162 of the Code the oonstruotion 
contended for would be to repeal S. 27, Evidence 
Aot, for a statement giving rise to a disoovery could 
not then be proved. It is obvious that two seotions 
can in some oiroumstances stand together. Seotion 
162 is confined to statements made to a polioeoffioer 
in course of an investigation. Seotion 25 covers a 
confession made to a polioe officer before any inves- 
tigation has begun or otherwise not in the oourse of 
an investigation. Section 27 seems to be intended to 
be a proviso to S, 26 which inoludes any statement 
made by a person whilst in oustody of the police 
and appears to apply to such statements to whomso- 
ever made, e. g , to a fellow prisoner, a doctor or a 
visitor. Such statements are not covered by S. 162, 

^ bother to give to S. 162 the plain meaning of the 
words is to leave the statement still inadmissible 
even though a discovery of fact is made suoh as U 
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^ contemplated by S. 27 it does not seem necessary to 
deoide. 

In the present case the declarant was not in the 
oustody of the police, and no alleged discovery was 
made in consequence of his statement. The words of 
S. 162 are in their Lordships* view, plainly wide 
enough to exclude any confession made to a police 
officer in course of investigation whether a discovery 
is made or not. They may therefore pro tanto repeal 
the provisions of the section whioh would otherwise 
apply. If they do not, presumably it would be on 
the ground that S. 27, Evidence Act, is a “special 
law” within the meaning of S. 1 (2), Criminal P.C., 
and that S. 162 is not a specific provision to the 
contrary. Their Lordships express no opinion on 
this topic for whatever be the right view it is neces- 
sary to give to S. 162 the full meaning indicated. 
It only remains to add that any difficulties to which 
& either the prosecution or the defence may be exposed 
by the construction now placed on S. 162 can in 
nearly every case be avoided by securing that state- 
ments and confessions are recorded under S. 164.’* 




Since then different High Courts have been taking 
different views of the question expressly left open 
by the Judicial Committee in the above case. Thus 
a Full Bench of the Allahabad High Court has held 
that S. 27, Evidence Act, has been repealed pro 
tanto by S. 162, Criminal P. C. : see I. L. R. (1940) 
All. 396=A. I. R. 1940 All. 2632_Collister, Allsop 
and Braund JJ. (decided on 23rd February 1940). In 
this case there were three accused persons who were 
convicted on 18th August 1939 under S. 302, I.P.C. 
Their names were Baldeo, Lakhanand Tirmal. Evi- 
dence was admitted at the trial to the effect that 
Tirmal, while in the custody of the police, stated to 
the second officer that the knife with which he and 
the other two appellants had murdered the deceased 
was at his house and that he could give it to the 
Police Officer if he were taken to the house. It was 
in evidence that Tirmal was thereafter escorted to 
his house and he unearthed a knife from under a 
heap of straw. The knife had stains of blood on it 
which was subsequently found to be of human 
origin. The following question was referred to the 
Full Benoh : 

“ What portion, if any, of the statement to the 
effect that “the knife with which he and Baldeo and 
Lakhan, had murdered Maharaj Singh was at his 
house under a heap of pyal** alleged to have been 
made by the appellant Tirmal, to the Sub- Inspector 
of Police, Rafiq Ahmad, is admissible in evidence 
under S. 27, Evidence Act.** 

It was held by the Full Benoh that no part of the 
statement was admissible in evidence, it being hit 
by S. 162, Criminal P. C. This result was arrived 
at by the Full Bench on the construction of S. 1(2), 
Criminal P. C. The learned Judges held that S. 162, 
Criminal P. C., contained a “specifio provision to 
the contrary’* within the meaning of S. 1 (2), Cri- 
minal P. C. From thiB as well as from the history 
of the section the learned Judges arrived at the 
conclusion that S. 27, Evidence Act, was repealed 
pro tanto by S. 162, Criminal P. C. Referring to the 
observations of the Judicial Committee in 66 I. A, 
66 1 Collister J. ‘observed : 

“ It was argued before their Lordships that to 
give S. 162, Criminal P. C., this construction would 
be to repeal S. 27, Evidence Act. In this connexion 
it was observed that the words of S. 162 *. . . . may 
therefore pro tanto repeal the provisions of the 


section which would otherwise apply. If they do & 
not, presumably it would be on the ground that 
S. 27, Evidence Act, is a ‘speoial law* within the 
meaning of S. 1 (2), Criminal P. C., and that S. 162 
is not a specific provision to the contrary. Their 
Lordships express no opinion on the topic, for what- 
ever be the right view, it is necessary to give to 
S. 162 the full meaning indicated.* 

Thus, it has now been authoritatively laid down 
that S. 162, Criminal P. C., excludes from evidence 
a statement made by a person who is subsequently 
put on his trial ; and this will apply equally to a 
person who at the time is actually in custody of the 
police. It seems to me that this pronouncement of 
their Lordships creates a new situation in respect 
to S. 27, Evidence Act, at least so far as this High 
Court is concerned. In the light of that decision we 
have to determine the question which their Lord- * 
ships mentioned but did not decide, namely whether i 
S. 27, Evidence Act, is or is not saved from the 
application of S. 162, Criminal P. C., by S. 1 (2) of 
the Code, which enacts that : 

* It (the Code) extends to the whole of British 
India; but in the absence of any specific provision to 
the contrary nothing herein contained shall affect 
any special or local law now in force . . .* 

What we have to see, therefore, is whether a 
“special provision to the contrary’* is or is not con- 
tained in S. 162. 

It seems as if Collister J., proceeded on the foot- 
ing that though the Judicial Committee did not de- 
cide the question whether S. 162, Criminal P. C. f 
repealed pro tanto S. 27, Evidence Act, yet tho 
observations made by their Lordships on the point 
should be taken as indicating the only possible way 
in which the mutual relations of the two sections $ 
can be determined. With due respect it seems to me 
that there is no reason why the scope of enquiry 
into the matter should be taken as thus narrowed 
down by the above observations of their Lordships 
of the Judicial Committee. The whole question wa3 
expressly left open by their Lordships and it would 
not, in my judgment, be a fair reading of the 
observations made by their Lordships if we take 
them as laying down that ‘the words of S. 162, 
Criminal P. C., pro tanto repeal the provisions of 
S. 27, Evidence Act, unless S. 27, Evidence Act, is 
a special law within the meaning of S. 1 (2), Crimi- 
nal P. C., and then unless S. 162 is not a specifio 
provision to the contrary.’ Dalip Singh J. in I.L.R. 
(1940) Lah. 242 3 seems to have taken the same 
view of the observations as Collister J. Collister J, 
found support of his view of the mutual relations j L 
between the two sections also in the history of the 
sections. His reasoning from the history seems to 
be this : In the Criminal Procedure Code of 1882 
(Act 10 of 1882), it was enacted in S. 162 that : 

“No statement other than a dying declaration 
made by any person to a police officer in the course 
of an investigation under this Chapter shall, if re- 
duced to writing, be signed by the person making it 
or be used as evidence against the accused. 

Nothing in this section shall be deemed to affect 
the provisions of S. 27, Evidence Act, 1872. ** 

Thus, under that section the provisions of S. 27, 
Evidence Act, were expressly saved. Section lof the 
Act of 1882 enacted that nothing in this Act should 
affect any special law in the absence of a specifio 
provision to the contrary. Notwithstanding this the 


-2. (»40) 27 A.I.R. 1940 All. 263 : 188 I. C. 562 : 
41 Cr. L. J. 627 : I. L. R. (1940) All. 396 : 1940 
A. L. J. 241 (F.B.), Baldeo v. Emperor. 


3. (’40) 27 A. I. R. 1940 Lah. 129 : 188 I. C. 498 : 
I.L.R. (1940) Lah. 242 : 41 Cr. L. J. 591 (F. B.), 
Hakam Khuda Yar v. Emperor. 
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a legislature deemed it necessary to except S. 27, 

vnm C u- Act ’ in ? x P ress terms ^ S. 162, Criminal 
7 |* 7 * .T~®» according to the learned Judge, suggests 
tnat if there were no such express proviso, S'. 27, 
Evidence Act, would have been affected by S. 162, 

°* Therefore, he coilcl tides that either 
B. Zf, Evidence Act, is not a speoial law, or in the 
Criminal Procedure Code (S. 162) there Is a specific 
provision to the contrary affecting S ; 27, Evidence 
Aot. In the present S. 162, Criminal P. C., there 

Qo 6 ^\ 9 °J e ft rences to the Evidence Act— Ss. 145 and 
l h Evidence Act. But for -such provisos, there- 
fore the Evidence Act- is affected .by S. 162, Crimi- 

k* o°T^ U ^ ntly ’ S ‘ 27 ‘ Evidence Act, is 
affected by S. 162, Criminal P. C.» Similarly, S. 157, 

hi q de ?«o n 0 *' . re * a !L din g corroboration is affected 

\ r, fJ nal °* ComiD g next ^ the ques- 
tion whether there is any specifio provision to the 

contrary within the meaning of S. 1 (2), Criminal 
r. C.. the learned Judge says j Section 162, Crimi- 
nal P. C., is intended'- to inolude statements by 
accused persons : 66 I. A. 66.1 The logically 
inescapable conclusion according to the learned 
Judge is that S. 162, Criminal P. O., contains provi- 
sions plainly and directly, and therefore specifically 
affecting S. 27, Evidence Act, quoad statements 
made under that 6eotion by an accused person to a 
police officer in th* course of an .investigation. 
There is a specific provision to the contrary within 
the meanmg of S,.l (2), Criminal P. C. 

According to Allsop J.:_The Evidence Act is spe- 
cial law dealing with the subject of the admissi- 
bility of evidence. Section 162, Criminal P. C., if it 
means anything at all must mean that statements 
which would be admissible as evidence under the 
c Evidence Act must bo excluded if made to a police 
officer in the course of an investigation. The excep- 
tions mentioned show that the Legislature had the 
provisions of the Evidence Act in mind. The pro- 
position to be derived from the maxim generalia 

?nwi Q S wot is the same as that set 

forth in S. ‘1 (2), Criminal P # C. 

According to Braund J. Section 27, Evidence 
Act, is u special law.” Therefore, it would remain 

s * 16 . 2 - Criminal P. C., unless there 
s a specific provision to tho contrary.’ Section 162, 
riminal 1 . C., contains a specific provision to the 
contrary — contrary to tho provisions in S. 27 Evi 

oTm n ! n -. nd 1 °° 1,s « 9 Uontly, S. 27 is affected by 
o. 162, Criminal P. 0. J 

The Lahoro High Court 1ms also taken the same 
view '- sco ALU. 1940 Lah. 129, * (Young C. J. Tek 
d Cband, Dnlip Singh, Monroe, Bhide, Din Moham- 
mrnl and Rnmlnll J.T., decided on 8th March 1910 
— Sessions Judge, 20th April 1939). 

In this case Young C. J., observed : (1) the Judi- 
cial Committee have made it perfectly dear that 
the words of b. 162 are wide enough to exclude any 
confession made to a police officer whether a dis- 
covery is made or not, (i) unless S. 27, Evidence 
Act, is a special law within the meaning of S. 1 (•>) 
Cimnnal P. C.; (u) even if S. 27 he special law it 
would ho pro tanto repealed if S. 162 is a specifio 

cnnl'T 011 \° n 0 00ntrilr - v - (2) It is unnecessary to 
consider whether S. 27. Evidence Act. is a Wial 

law within the mea»in K of S. 1 (2 , Criminal P C 

CrLS t p°0 f ;° ,U w ie* 

traiw’ Tli* ^ ft i * pCC,Go provision to the eon- 
fll \ * Go ,einnC(1 Chief Justice also referred to 

e history of the sections and from that arrived at 

y O7 0l pvid 0n Legislature intended to afleot 

27, Evidence Aot, by S. 162, Criminal 1> C 

According to Tek Cband J. - The whole of tho 
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Evidence Act is not special law as defined in 8 4(9) 
Criminal P. C., read with S. 41, Penal Code. See- * 
tion 27 contains the ‘law on a particular subject* 
and is therefore 'special law* as so defined. The 
particular subject is the admissibility of information- 
received from a person accused, etc. He refers to the 
comprehensive phraseology of the section (S. 162 
Criminal P. C.) and says that this being the latest 
expression of the will of the Legislature must pre- 
vail --leges posterior es prior es contraries abrogant 
—later laws abrogate the prior contrary ones ; gene- 
raUa specialibus non derogant — a later general 

law cannot be taken by implication to repeal an 
earlier speoial law. ' 

Dalip Singh J., held that S. 162, Criminal P. O. 
does not override S. 27, Evidence Aot. According 
to him it is always a question whether an Act or a 
particular section of the Aot is a special law dealing 
with a particular subject or not by comparison with / 
the law with which there is an apparent conflict*. 
The question is entirely relative. The question is 
not whether the Evidence Aot is speoial law but 
whether S 27 is special law. According to him it is 
not possible to hold that S. 162 is a specifio provi- 
sion to the contrary. The question 'whether S. 27 
is to be regarded as the speoial law dealing with 
statements leading to discovery or whether S. 162 
is to be regarded as special law excluding statements 
made to the police’ is difficult of solution. 

According to Bhide J. The Evidence Act is 
special law, so S. 27 is speoial law, being its part. 

1 rovision to the contrary means any provision of a 
general character which comes into conflict with 
another provision The word 'specific’ is stronger 

la? p ® xpr . ess * Tb , ere 19 nothing in S. 162, Orimi- 
nal P. C., to show that the attention of the Legis- * 
lature was directed to the subject of 'discovery 1 7 
which is dealt With in S. 27. Had there been any 
prov^ioQ in the Criminal Procedure Code dealing 
with the procedure of the police relating to dis- 
covery made in consequence of information given 
by an accused person . . . the provision might have 
been hold to be a specifio provision* to the oontrarv. 
bener alta specialibus non derogant. Section 1 (2) 
Criminal P. C. governs the case and in view of it, 
b. 27 is not repealed either wholly or in part. 

According to Din Mohammad J — ( 1 ) Seotionl62, 
Criminal P. C., and S. 27, Evidence Aot, so far a* 
it rotates to statements made to police officers can- 
not be reconciled. (2) Section 162, Criminal P. C 
was enacted subsequent to S. 27, Evidence Aot*. 

(a) I ho later abrogates the former (Craies on Statute 
Law, p. 816). (3) Tho Evidence Act and S. 27 are 
not special law, the Evidence Aot is a general Act, h 
but being earlier is abrogated by S. 162, Criminal 

1 • iH? u . gh not nccess ary — (4) Section 162, Cri- 
minal 1 . C. is a “specifio provision to tho contrary.** 

Ho also rofers to S. 2, Evidence Act, which saves the 
provisions contained in other statutes from being 
affected by the provisions of the Evidence Aot. The 
Bombay High Court, on the other hand, has taken 
a contrary view : see I. L. R. (1941) Bom. 3384 (Sir 
John Beaumont C. J. and Son J., 27-11-1940). Sir 

John Beaumont C. J. observed: "Section 1 (2), Cri- 
minal P. C., roads : ' h 

‘In tho absence of any specific provision to the 
contrary, nothing herein contained shall affect anr 
special or local law now in force. 1 

(1) Most ... of tho learned Judges agree that S. 27. 
Evidence Act, is a special law in force at the date 

4 * 1 ’ 41 ) 28 A - L E. 1941 Bom. 146 : 194 1.0. 122 r 

r V L i> J ;£ 19 , L L B-0W1) Bom. 333 : 4$. 
Lorn. L. R. 157, Emperor v. Biram Sardar. 



*942 Naresh Chandra 

a of the passing of the amended S. 162 and that point 
sefims to me beyond question. It is a law applicable 
to a particular subject within S. 41, Penal Code. 
(2) Specific provision to the contrary’ requires much 
more than a prohibition expressed in the most clear 
and emphatic terms. (3) Section 1 (2) enacts a rule 
of construction to be applied in the interpretation 
of the Code. That rule is that where there is a con- 
vict betweerl the Code and a . . . special law, the special 
law is to prevail in the absence of a specific provi- 
sion to the contrary. But the provision must be 
to the contrary of the rule of construction, and not 
merely of the 'special law. The section presupposes 
a conflict and a conflict is none the les3 a conflict 
because it is clear for all to see. . . . ‘Specific provision* 
is stronger than ‘express provision.*. . .The language of 
the two sections is quite distinct and to a large extent 
the respective subject-matters are not identical.” 

° He criticised the Lahore and Allahabad views 
so far as thege were based on the history of the 
sections. Omission to save section 27 may have 
been due to a just appreciation by the Legislature 
of the true effect of section 1 (1) and to a reluc- 
tance to insert an unnecessary saving clause in res- 
pect of S. 27. The Madras High Court also takes 
the same view and holds that S. 27, Evidence Act 
is not affected by S. 162, Criminal P. C. see I.L.R. 
(1939) Mad. 947=A.I.R. 1939 Mad. 8566: Bum and 
Stodart JJ. (19-4-1939, Sessions Judge 10-2-1939). 
See also 51 Mad. 967;« 55 Mad. 903.7 The Patna 
High Court follows the Madras view : see A. I. R. 
1939 Pat. 577 = 18 Pat. 450® (Varma and Rowland 
JJ — 16-3-1939; Sessions Judge, 17-1-1939). Accord- 
ing to Rowland J. : Section 27, Evidence Act, is a 
special law within the meaning of S. 1 (2), Criminal 
C C„ and is not specifically repealed by S. 162, 
Criminal P .. C. The divergence of judicial opinion 
on the question may be summarised thus : 

1. Whether S. 27, Evidence Act, is ‘special law* 
within the meaning of S. 1 (2), Criminal P. C. : (a) 
Yes : I.L.R. (1941) Bom. 333,4 I.L.R. (1939) Mad. 
947,6 18 Pat. 450,® I. L. R. (1940) All. 396,2 Per 
Allsop and Braund JJ., I. L. R. (1940) Lah. 242 3 
Per Tek Chand and Bhide JJ.; (b)No : I.L.R. (1940) 
Lah. 242,3 p er Din Mohammad J. ; (o) Doubtful : 
I.L.R. (1940) Lah. 242,3 Per Dalip Singh J. 

2. Whether S. 162, Criminal P. C., can be said 
to be a specific provision to the contrary” within 

J h T e of s - 1 (2), Criminal P. C. : (a) Yes : 

I.L.R. (1940) All. 396,2 Per Collister and Braund JJ., 
J* ^ (1940) Lah. 242, 3 Per Young C. J. and Din 

Mohammad J. ; (b) No : I.L.R. (1940) Lah. 242,3 Per 
Dalip Sm&h'J., I.L.R. (1941) Bom. 333.4 

3. Whether' by the rules of construction of the 
statutes, S. 162^ Criminal P. C., controls pro tanto 
the provisions of S. 27, Evidence Act: (a) Yes : 

J* k; (1940) All. 396,2 J. L> R (1940) Lab> 242;S 

(b) No: I.LR. (1941) Bom. 333,4 I.L.R. (1939) Mad. 
947,6 18 Pat. 450.8- . ' 

In our opinion: (1) The Judicial Committee in 

5 . (’39) 26 A. I. R. 1939 Mad. 856 : 184 I. C. 593 : 
41 Cr. L. J. 41 : I.L.R. (1939) Mad. 947 : (1939) 2 
M.L.J. 455, In re Subbiah Tevar. 

6. (’28) 15 A.I.R. 1928 Mad. 1028 : 112 I. O. 682 : 
29 Cr. L. J. 1098 : 51 Mad. 967 : 55 M. L. J. 351 

• (FB), Chinna Thimmappa v. Talukunta Thim- 
mappa. 

7 . (’32) 19 A. I. R. 1932 Mad. 391 : 137 I.C. 9 : 33 
Cr.L.J. 418 : 55 Mad. 903 : 62 M. L. J. 742 (FB), 
In re Syamo Maha Patro. 

8 . (’39) 26 A.I.R. 1939 Pat 577 : 181 I.C. 1001 : 40 
Cr.L.J. 625: 18 Pat. 450: 20 P.L.T. 420, Emperor 

v. Mayadhar Potha. 
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6d 1' f;® 6 l pointed out the comprehensive nature 
of b. 162, Criminal P. C. It must now be taken to e 

ijave been settled that the language of S. 162, Cri-' 
m.^al P. C., is wide enough to cover some of the 
cases coming within S. 27, Evidence Act : (2) The 
Judicial Committee completely left the question open 
as to how far the two sections mutually operate on 
each other: Their Lordships did not decide that 
S. 162, Criminal P. C., overrides pro tanto S. 27 
Evidence Act, unless (a) section 27 is ‘special law’ lb) 
and then S 162, Criminal P. C., is not a specific 
provision to the contrary, or in the other words, it 
is not correct to read the observations made by their 
Lordships as amounting to this : ' (1) Section 162 • 
Criminal P. C., must be taken to override pro tanto 
the provisions of S. 27, Evidence Act, (a) if S. 27 is 
not special law’ within the meaning of S. 1 (2) Cri- 

( b )ifS. 27, Evidence Act, is ‘special law’ 

within the meaning of S. 1 (2), Criminal P. C.- (i) f 
then if S. 162 is ‘a specific provision’ contrary to 
the provision contained in S. 27. (2) Section 162, 
Criminal P. C may not override S. 27, Evidence 
Act, only (i) if S. 27 is ‘special law’ and (ii) S. 162, 
Criminal P. C., is not specific provision contrary to 
the provision in S. 27, Evidence Act. 

t j* be tbe effect of the observations of the 
Judicial Committee in 66 I. A. 661 then the only 
questions left open by their Lordships would be (1) 
whether S. 27, Evidence Act, is ‘special law’ and (2) 
whether S. 162, Criminal P. C., is a specific provi- 
sion contrary to the provision contained in S. 27 
Evidence Act. In our opinion this is not the effect 
of the observations contained in 66 1. A. 66.1 (3) The 
questions to be decided by us are : Whether the 
operation of S. 162, Criminal P. C., in the field 
covered by S. 27, Evidence Act, (i) is prevented by 
S. 1 (2), Criminal P. C., (ii) is prevented by any & 
general rule of construction apart from that section 
(iii) is prevented or attracted by S. 2, Evidence Act’ 

In our opinion S. 1 (2), Criminal P. C., does not 
help the solution of the question. Section 1 (2), 
Criminal P. C., means to lay down (1) that nothing 
in the Code of Criminal Procedure shall affect ahy 
special of local law, (2) that the above saving provi- 
sion shall be effective only 'in the absence of°a speci- 
fic provision to the contrary’ i. e., only in the absence 
of a provision specifically withdrawing the saving. 

In our opinion the words ‘‘in the absence of any 
specific provision to the contrary” in S. 1 (2), Crimi- 
nalP. C., mean and contemplate a provision specific 
in affecting the special or local law. The section 
when analysed would stand thus: 1. Nothing herein| 

contained shall affect any special or local law 

2. The above prohibition applies in the absence of a h 
specific provision to the contrary — contrary to this 
prohibition; - or in other words, 2. The special or 
local law shall be affected if there is any provision 
specifically providing for such affecting. 

It seems clear that this specific provision to the 
contrary need not be in the Criminal Procedure Code 
itself. It may be in the special or local law also. We 
cannot read the words ‘‘in the absence of a specific 
provision to the contrary” in S. 1 (2), Criminal P. C., 
as referring to any possible contrariety between a 
specific provision in the present statute and a pro- 
vision is a special statute. Even if S. 1 (2) be read in 
that way, in our opinion S. 162, Criminal P. C., shall 
not be a ‘‘specific provision to the contrary” i. e. 
contrary to the provision contained in S. 27, Evidence 
Act, as the two can certainly co-exist. Section 162, 
Criminal P. C., applies only to statements made (1) 
to the police and (2) in course of an investigation 
under Chap. 14, Criminal P. C. To this extent such 
statements though leading to discovery may not be 
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, a evidence and the operation of S. 27, Evidence Aot, 
may be affected. But outside this limit there still 
remains a wide field left for the application of the 
section. In our opinion, in order that one provision 
can be said to be ‘a speoific provision to the con- 
trary’ it must completely cover the field of opera- 
tion of the other and must lay down a contrary rule 
for the entire field so as altogether to nullify the 
other. That, however, is not the relative position 
of the provisions contained in S. 162, Criminal 
P. C., and S. 27, Evidence Aot. In our opinion 
(1) the provision contained in S. 27, Evidence Act, 
is not ‘special law* within the meaning of S. 1 (2), 
Criminal P. C. (2) Answer to the question whether 
or not a particular law is ‘speoial law’ depends 
upon in relation to which other law the question is 
asked. 

In this particular case the Evidence Act gives 
5 the general rules of evidence, such rules being appli- 
cable to all proceedings, civil or oriminal. The Cri- 
minal Procedure Code gives rules of procedure in 
criminal cases and may give rules of evidence also. 
Such rules will be ‘special law,’ speoial for the pur- 
pose of criminal oases only and speoial in relation 
to the general rules contained in the Evidence Aot. 
Again, while giving the general rules, Ss. 24 to 30 
deal with a special subject, viz., confessional state- 
ments. These are 'speoial laws’ in relation to other 
more general provisions of the same statute. Sec- 
tions 25 and 27 again give still more speoial roles, spe- 
cially dealing with statements made to the polioeor 
made while in police custody. Section 162, Criminal 
P. C., also provides for such statements and is in one 
respect more general inasmuch as it extends to all 
statements whether made by the acoused or any- 
■ c body else, but in another respeot muoh restricted 
and special, inasmuch as it applies only to state, 
ments made to the police officer and that again only 
when such statement is made in course of an inves- 
tigation under Chap. 14 of the Code. 

In our opinion, S. 27, Evidence Aot, is not ft 
'special law’ in relation to S. 162, Criminal P. C. 
Section 1 (2), Criminal P. C., therefore, does not 
stand in the way of S. 162, Criminal P. C., affeoting 
S. 27, Evidence Act. But the question still remains 
which of tho two provisions is to prevail. The an- 
swer to a question like this, again is dependent on 
another question, viz., ‘for what purposes’? In the 
present caso we aro examining the question for the 
purpose of seeing whothor a statement made to the 
police in course of an investigation under Chap. 14, 
Criminal P. C., can be used in evidence. Chapter 14' 
of tho Codo makos special provisions for every 
a thing happening in course of this investigation in- 
cluding tho rules of use of the materials coming 
into light as the result of that investigation. Tho 
chapter contains provisions empowering the police 
to require attendance of witnesses and to examine 
them, and then in 8. 16‘2 lays down to what extent 
and for what purposes a statement made to the 
polico in course of the investigation can be used. 

I he investigation itself is certainly expected to 
bring to light tho complete chain of evidence fixing 
the crime on the real criminal and necessarily to 
lead to the discovery of inculpating facts. Yet the 
reJovnnt section makes no saving or excepting pro- 
viso like the one contained in S. 27, Evidence Act. 
section 27, Evidence Act, no doubt makes a spe- 
lon for statements leading to discovery, 
is already been pointed out, this special* 
applies to a much wider field. It is not 
us operation, like 8. 162, Criminal 1\ C., 
cular investigation. In my opinion this 
should suffice to allow 8] 162, Criminal 



P. C., to override S. 27, Evidence Act, To this we 
may add that S. 27, Evidence Aot, containing this 6 
general provision was already there when S. 162, 
Criminal P. C., was enacted providing for a special 
case of investigation and laying down how muoh of 
the fruit of this investigation can be used and for 
what purposes. In our opinion, the rule ‘ leges poa- 
teriores priores contrarias abrogant * — when two 
statutes are contrary in matter, the latter abrogates 
the former — will apply to this case, and, to the ex- 
tent indicated above, S. 162, Criminal P. C., will 
abrogate S. 27, Evidence Aot. The Evidence Aot it- 
self certainly is not ‘special’ in relation to the rules 
of evidence contained in the Criminal Procedure 
Code for the purposes of criminal proceedings. For 
the reasons given above, we are of opinion that S.27 
of the Aot, is also not ‘speoial law’ in relation to 
the rules regarding statements made in course of a 
particular class of investigation conducted under the / 
speoial provisions of Chap. 14, Criminal P. C. The 
prior enaotment here is not therefore ‘speoial* and 
subsequent enactment, ‘general’ within the meaning 
of the maxim ‘ generalia specialibus non deroganV . 

In our opinion in enaoting S. 162, Criminal P. O., 
the Legislature has given its attention to the speoial 
subject of investigation by the police and statements 
made to them in course of suoh investigation and 
made provision for it. In enaoting Chap. 14 the 
Legislature had in its consideration the special 
powers given to the polioe officers and consequently 
provided for special safeguards. 

It may also be noticed here that the saving olause 
contained in S. 2, Evidence Aot, also operated to pre- 
vent itsS. 27, from affeoting the provisions contained 
in the Criminal Procedure Code. The clause enaoted 
“ But nothing herein contained shall be deemed to Q 
affeot any provision of any statute, Aot or Regula- 9 
tion in force in any part of British India and not 
hereby expressly repealed.” After the pronounce- 
ment of the Judioial Committee in 66 I. A. 661 it is 
now beyond dispute that without any saving provi- 
sions anywhere S. 27, Evidenoe Aot, is in partial 
conflict with S. 162, Criminal P. C. Seotion 2, Evi- 
dence Act, would, therefore, have operated so as to 
withdraw S. 27 of the Aot from the field of opera- 
tion of S, 162, Criminal P, 0. Seotion 2, Evidenoe 
Aot, however, has now been repealed by Aot 1 of 
1938. As we have taken the view that even apart 
from any suoh saving olause in the Evidence Aot ita 
S. 27 is overridden by S. 162, Criminal P. C., it is 
not necessary for us to examine how this repeal 
affeots the position. Even assuming that S. 27, Evi- 
dence Act, is unaffected by S. 162, Criminal P. C., 
the question still will be how far the alleged state- ^ 
ment is admissible in evidenoe under S. 27, Evi- 
dence Aot. In order to see the exaot scope of this 
seotion it should be read aloug with S 9 . 25 and 26 of 
the Act. Section 25 lays down: 

"No confession made to a police offioer shall be 
proved as against a person" accused of any offenoe.” 

Seotion 26 enacts : 

‘‘No confession made by any person whilst he is 

in the custody of a polioe offioer shall be 

proved as ngainst such person ” 

Then S. 27 provides as follows : 

Provided that, when any fact is deposed to as 
discovered in consequence of information received 
from a person accused of any offence in the custody 
of a polico officer so much of suoh information, 
whether it amounts to a confession or not, as relates 

distinctly to the fact thereby discovered, may be 
proved.” 

‘Fact 1 is defined in S. 3, Evidence Act, to “mean 1 * 
and include ( 1 ) anything, state of things, or relation 
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<a, o f things capable of being perceived by the senses; be resorted to. This view is supported by I. L. R. 
(2) ••••••’ (1937) Mad. 695 0 where it was pointed out that 

The requirements of S. 27 are: “statements made by an accused person which are 

(1) Some fact is deposed to (a) as discovered, (b) °£ ma y be P l '°vable under S. 27, Evidence Act, 

discovered in consequence of information, (c) in- should be clearly and carefully recorded by the 
formation received from a person accused of any P obce officer concerned. They should be recorded 
offence, (d) the person being in the custody of a ! n * be ^ rs * i P erson » that is to say, as far as possible 
police officer; (2) (a) the information is received as ^ be ac tua.l words of the accused. They should 
a matter of fact, (b) it is received from a person ? ot be paraphrased. Obviously, if what a man says 
accused of any offence, (c) the person being in the 18 be used in evi <*ence his own words should be 

custody of a police officer; (3) (a) some faot is dis- used and not a rendering into third person of the 

covered, (b) the fact is discovered by (i) the whole P ur P°rt of the statement. With such a record of the 

information, or (ii) a portion of the information; statement before him it will then be for the trial 

(4) that portion of the information is evidence (a) J ndge to decide how much of it is admissible under 

by which the faot is discovered, and (b) which the 8ection. M 

relates distinctly to the faot discovered. What has . The observatl °ns are indeed of much weight, 
been deposed to in the present case will appear from Apart from any other consideration there is always 

h the depositions of the P. Ws. 1, 2, 4 and 5. It is the w ?akness of testimony to oral utterances. One’s 

clear from their evidence that the fact deposed to assertion of what another said is subject to a special / 

as discovered in this case is “a gunny bag contain- weakness, viz., the risk of defective perception of 

ing opium at Sukanpukhuri under the water.” It words uttered orally. The specific features of weak- 

fcas been deposed in this case that the fact was dis- neBS i° such a case are : (1) the perception of the 

■covered in consequence of information received from may be im P erfect . either by perceiving words 

Sundar Singh a person accused of an offence and in differently from the reality, or by perceiving a part 

the custody of a police officer. It has been found of ^ the memory of them may be im- 

that some information was received from the ac- perfect; (3) the narration of them may be different; 

cused in the custody of the police. The witnesses no data are available for determining which of 

could not give the exact information reoeived from theS0 18 tbe soarce of error and for checking possible 

the accused. The learned Sessions Judge found the ei u? r ,* ^ ben there is the illusion of recollection 

information to be to the effect : “I had thrown the whlch ™ay confuse facts with conjecture. When a 

opium on tbe road side at Sukanpukhuri.” Accord- “ an ’ s fa *e is made to depend upon a statement on 

ing to the finding of the learned Additional Sessions 8 roun ^ that it is his own statement, such a 

Judge the fact discovered is “a gunny bag con- statement should be provable after excluding as 

taining opium at Sukanpukhuri under water.” Ac- much as practicable all such possible sources of 

cording to the prosecution case this fact has been error * 

C discovered (1) by the information received from the In order to apply the section it is necessary to g 
accused Naresh, followed (2) by information re- know exactly what the statements were; because 

ceived from Sundar Singh and (3) by the conduct of they are admissible only in so far as they lead to 

Sundar Singh, viz., by his leading the police party the discovery of the faot and no further: A.I.R. 1930 

to the place, pointing out the exact spot and bring- Bom. 244 10 at p. 248. Section 27 must be strictly 

ing out the gunny bag. construed and any relaxation must be sparingly 

.. ~ a . allowed, care being exercised to see that the purpose 

Mr. Gupta contends that in view of this plurality and object of Ss. 25 and 26 and the safeguard pro- 
of the causes of the discovery no faot can be said to vided in S. 27 are not rendered nugatory by a lax 

have been discovered by or in consequence of the interpretation: 34 C. W. N. 106 n The protection 

information received from Sundar Singh and con- given to the accused by these seotions should not be 

sequently his alleged statement cannot be given in dependent on the ingenuity of the police officer or 

evidence under S. 27, Evidence Act. In our opinion the folly of the prisoner in composing the sentence 

the information received from Sundar Singh did which conveys the information : 10 Pat. 15312 an d 

not cease to be the information oausing the dis- A.I.R. 1936 Nag. 23.13 Seotion 27 is enacted as an 

covery simply because such discovery was facilitated excepting or qualifying rule of evidence, being 

by other assistance as well. When a faot is once framed as a proviso upon tbe preceding Ss. 25 and 

discovered in consequence of information received 26. One cannot fail to discern the evil or mischief . 

a from some source, any further information sub- which it is the intention of the Legislature to meet n 

sequently received from any other source cannot by enacting Ss. 25 and 26, Evidence Act. Section 27 

be said to be the information whereby the fact is contemplates data which refute the possible dis- 

discovered. But the mere plurality of information crediting circumstances in view of which Ss 25 and 

received before disoovery shall not necessarily take 26 are enacted, by supplying material corroboration 

any of these informations out of the section. In a — — 

suitable case it is possible to ascribe to more than 9. (’37) 24 A. I. R. 1937 Mad. 618: 171 I. C. 245* 
one acoused the information which leads to the dis- 38 C. L. J. 1027: I. L. R. (1937) Mad. 695: (1937) 
covery. Assuming that in spite of the earlier infor- 2 M. L. J. 60 (F. B.), Athappa Goundan v. 
mation received from the other accused and the Emperor. 

subsequent further assistance rendered by Sundar 10. (’30) 17 A.I.R. 1930 Bom. 244 : 126 I. C. 876 : 
Singh, it was the information received from Sundar 31 Cr. L. J. 1104 ; 32 Bom. L. R. 574, Emperor 
Singh by which the discovery can be said to have v. Shivputraya. 

been made within the meaning of the section, it 11. (’30) 17 A.I.R. 1930 Cal. 291 : 125 I. C. 733 : 

still remains to be seen by how much of the infor- 57 Cal. 1062 : 34 C. W. N. 106, Supdt. and Re- 

xnation this discovery was made. That much of the membrancer of Legal Affairs v. Bhajoo. 
information alone will be evidence provided it satis- 12. (’31) 18 A.I.R. 1931 Pat. 145 : 131 I. C. <97 : 

fies the further requirement of being such as relates 32 Cr. L. J. 792 : 10 Pat. 153 : 12 P. L. T. 481, 

distinctly to the fact discovered. In our judgment Sonaram Mahton v. Emperor, 
the exact information received from the accused 13. (’36) 23 A.I.R. 1936 Nag. 23 : 161 I. C. 8 : 37 
must be established before S. 27, Evidence Act, can Cr. L. J. 460 : 31 N. L. R. 256, Phulua v. Emperor. 
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a in the facts discovered. The principle upon which 
the rejection of confession made by an accused 
person to a police officer or whilst he is in the 
custody of.a police officer is founded is that a confes- 
sion thus made or obtained is untrustworthy. If 
circumstances, however appear, whioh rebut the 
presumption of its being false and demonstrate its 
truth, the confession should be allowed. When in 
consequence of information furnished by theacoused, 
a fact is discovered, then the discovery of that fact 
supplies a guarantee of the truth of the information 
which may amount to a confession. The confession 
in so far as it is confirmed by the discovery should 
be deemed to be true. 

This, no doubt, is the rationale of the exception 
enaoted by S. 27, but its exact scope must depend 
upon the aotual language employed by the Legisla- 
, ture. It has often been pointed out by the Judicial 
Committee that “where there is a positive enact- 
ment of the Indian Legislature the proper course is 
to examine the language of that statute and to 
ascertain its proper meaning uninfluenced by any 
consideration derived from the previous state of the 
law or of the English law upon which it may be 
founded:’’ 55 I. A. 18.14 There seems to be little 
difficulty in stating the meaning of the words used 
in S. 27. The real difficulty lies in applying them 
to the facts of a particular case, and the great diver- 
gence of judicial opinion that has arisen on this 
section really relates to this question of its applica- 
tion to a concrete case. Thus, in 56 Bom. 17216 (Sir 
John Beaumont C. J. and Broomfield J.): the pro- 
secution relied upon the evidence of Panch witness 
who stated, among other things, the following: 

“Every accused except No. 1 first gave us informa- 
c tion that he would point out the place where his 
share of the property stolen in the Dahivadi daooity 
caso was buried and offered to produce the same. On 
that information wo followed them to the several 
places. Properties wero discovered in the places 
where he said it would bo found.” 


It has held that only part of the statements which 
could bo admitted under S. 27, Evidence Act, was a 
statement that they would point out the places 
where the property was buried. The word “his 
share of the property” and the words “stolon iu the 
Dahivadi dacoity” must ho excluded on the ground 
that they wore not necessarily connected with and 
did not distinctly relate to the discovery of the 
proporty. Beaumont 0. J. observed: 


.* XVhen tbo Judge gets the evidence of informs. 
d tion he must before ho records it as ovidonco oi 
leaves it to tho jury, divide the sentence into whal 
are really its component parts, and only admit that 
part which had led to tho discovery of the parti, 
cular fact, namely tho hidden property. I think the 
Judgo must have regard' to tho faot that the in for. 
motion expressed as it is in a single sentenco really 
involves, Inst, an admission that there was a dacoity 
secondly, an admission that the accused took part 
in it, thirdly, an admission that he got part of the 
property, and fourthly, a statement as to where the 
pioporty is. Tho first threo parts of tho dissected 
sentence aro not admissible in evidence, but the 
fourth part is. That seems to mo to ho the effect of 
Hj. l b and 27 read together and I think that such 

15 'h Ut ' 19 - 8 >’• C. 2 : 107 b o. 14 : 66 
V mV V , , ■ , 21 Mt - li.mmnamli Kuer 

v. Mt. hulawati kuer. 

15. (’32) li) A.I.K. 1932 Bom. 286 : 137 I C 174 - 

^ l3om. 172 : 84 Lorn L R. 

odd, Ganu Chandra v. Emperor. 


a construction is justified by the deoision of a Full 
Benoh of this Court in 14 Bom. 260.1®’* e 

Similarly, in 10 Lah. 283,17 the acoused was being 
tried for the murder of a boy who was wearing cer- 
tain ornaments at the time of his disappearance, 
but the ornaments were not found on his corpse 
when it was recovered from a well. At the trial the 
Sub-Inspector of police deposed to the faot that in 
consequence of information received from the ac- 
cused he had recovered from one Allah Din silver 
karas which were proved to be the karas which 
the boy was wearing when he was last seen alive. 
The Sub-Inspector stated that the prisoner had, 
daring the investigation, made the following state- 
ment : I had removed the karas, had pushed the 
boy into the well, and had pledged the karas with 
Allah Din.” The question was whether any portion 
of this statement and if so, which portion, was 
admissible in evidenoe under S. 27, Evidence Act. F 
Shadi Lai C. J., observed that the faot discovered 
in this case was, not “the karas” simplioiter, but 
the, karas being found in the possession of Allah 
Din.” The information to be admitted must relateu 
distinctly, not to the karas, but to the karas in 
relation to their possession by Allah Din. According 
to him “the language of S. 27, when analyzed, 
shows that the Legislature ha9 prescribed the fol- 
lowing two limitations in order to define the soope 
of the information provable against the acoused : 

(1) the information must be such as has caused 
the discovery of the faot. This condition follows 
from the phrase “discovered in consequence of in- 
formation” and also from the expression “thereby 
discovered” used by the Legislature with reference 
to the faot. In other words, the faot must be the 
consequence, and the information the cause of its 
discovery. The information and the faot should be 
connected with eaoh other as cause and effect. If 
any portion of information does not satisfy this 
test, it should be excluded ; 

(2) the information mu9t ‘relate distinctly’ to the 
fact discovered. The word ‘relate’ means to “have 
reference” or ‘to connect’ and the word “distinctly” 
means clearly, unmistakably, decidedly or indubi- 
tably. To put it in a different language, the infor- 
mation must be olearly connected with the faot.** 

It was held in this case by the majority of the - 
Full Benoh including tho learned Chief Justice that 
tho statement that the acoused had pledged with 
Allah Din the karas subsequently recovered from 
the latter is admissible under S. 27, Evidenoe Act, 
but the rest of the incriminating statement cannot 
be received in evidenoe. The statement that the 
accused removed tho karas from the boy is also 
inadmissible as this information cannot be regarded 
as the immediate cause of the discovery. The re- 
moval is not the proximate cause of tho ornaments 
being found in the possession of Allah Din. Again 
in 22 C. W. N. 213, 18 it was held that under S. 27 
bo much of tho information as relates distinctly to 
the fact thereby discovered may only be proved. 
Even if a single statement contains more informa- 
tion than what is necessary for the discovery, the 
statement is not to go in as a whole nor is it to go 
in as a statement at all, but what is admissible is 

16. (90) 14 Bom. 260 (F.B.), Queen- Em press v. 

Nana. 

17. (’29) 16 A.I.R. 1929 Lah. 344 : 115 I. C. 6 t 
3 ° °r. L. J. 414 : 10 Lah. 283 : 30 P. L. R. 197 
(F.B.), Suklian v. Emperor. 

18. (’IS) 5 A.I.R. 1918 Cal. 8S : 44 I. C. 321 : Id 
t.T. L. J. 305 : 45 Cal. 557 : 27 C. L. J. 148 : 22 
G. \\ . N. 213, Amiruddin Ahmad v. Emperor. 
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the particular information given by the statement 
which led to the discovery. In our opinion the word 
‘thereby* in “fact thereby discovered’* refers to that 
portion of the information only which may be held 
to be the proximate cause of the discovery. In order 
thus to be admissible against the accused under 
S. 27; (1) the information must be the one given by 
the accused the statement conveying the informa- 
tion must be his own statement in his own language 
and then (2) only so much of the information as is 
necessary and sufficient to cause the discovery will 
be admissible. The Madras High Court, however, 
has adopted a somewhat extended meaning of this 
section. Thus, inl.L.R. (1937) Mad. 6959 the follow- 
ing question was referred to the Full Bench. 

Is the whole or any part of the following statement, 
“He said that about 11 P.M. on the night of 26th 
March 1936 himself and Gurunath Goundan, son 
& of Kanda Goundan of Eran Gattur, together killed 
Senni Malai Goundan .... by gagging his mouth 
with cloth and throttling his neck with hands and 
also by putting a rope and pressing it ... . that 
night .... they got two bottles of illicit arak by 
paying Rs. 2 to Gandhiranga Royan of 'Kallippatti 
who got it from some other place . . . that a small 
quantity was left over in one bottle only, that . . .«. 
(they) buried, (1) the empty bottle, (2) a rope and 
the cloth gag in a dunghill next to the cattle shed in 
the same compound and the other bottle with some 
arak in a heap of mud near a log of wood in a corner 
of the compound east to the Choultry at Kallipatti 
and that he would go and take them and produce 
them. This is known to us,” alleged to have been 
made by accused 1 admissible against acoused 1 
under S. 27, Evidence Act, and if yes, how much 

c ot ifc - 

The Full Bench practically held that the whole 
of the statement was admissible under S. 27, Evi- 
dence Act. In arriving at this decision Beasley, C. J. 
observed : 

“The fact deposed to and the fact discovered 
obviously must be relevant and the fact or thing 
discovered can only be relevant if it is connected 
with the offence of which the accused is charged; 
and the confession in the seotion is a confession of 
the offence charged and not of anything else. Before 
the statement is given in evidence it must be shown 
that the fact discovered is a relevant fact and the 
object is a material object. In cases where the things 
discovered as a result of the accused’s information 
are proved to be property stolen from a person and 
the subject of the charge or worn by the victim of 
a murder just before the murder is committed, the 
d property so discovered is directly connected with the 
crime and the fact thereby discovered relevant. It 
can be made relevant by evidence aliunde and it 
can be made relevant by the statement of the accused 
itself. Suppose there is no evidence aliunde, what 
warrant is there for saying that part of the state- 
ment of the aocused that makes it relevant must be 
excluded because it amounts to a confession? Is 
there any warrant for garbling the statement in 
order to make it innocuous to the accused and in the 
process causing it to be irrelevant and consequently 
inadmissible in evidence.** 

With due respect I feel some difficulty in follow- 
ing the exact force of these observations. If evidence 
is needed to make the fact discovered relevant it is 
for the prosecution to supply that evidence, and for 
this purpose the confessional statement to the police 
cannot be utilised because of the provisions of 
Ss. 25 and 26, Evidence Act. If any part of the 
statement is of some consequence in order to serve 
the purpose of connecting the fact discovered with 
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the offence and not as cause of the discovery it is 
difficult to see why it is observed that there is no e 
warrant for saying that that part of the statement 
is not admissible in evidence. Sections 25 and 26 
clearly warrant this prohibition. If the prosecution 
cannot bring in any evidence aliunde connecting 
the fact discovered with the offence, the prosecution 
may have to fail. From this it does not necessarily 
follow that the statement of the accused shall have 
to prevent this disaster. Section 27, Evidence Act, 
does not say that so much of the information as is 
necessary to make the fact discovered relevant shall 
also be proved. I must confess I cannot read any 
such provision into the section .as it now stands. 
Later on the learned. Chief Justice says : 

“It is undisputed that the information must set 
the police in motion, because it is in consequenoe of 
it that the discovery is made. Would the police be 
set in motion merely by the statement of the accus- / 
ed that he threw a bichuva into the back room of 
his hut if there is no evidence that it is the instru- 
ment of the crime ? If there is no evidence aliunde, 
then the police will not be set in motion unless the 
fact discovered is connected with the case under in- 
vestigation and if it is the accused’s statement 
which connects the fact discovered with the offence 
and makes it relevant, then even though that state- 
ment amounts to a confession of the offence, it 
must be admitted because it is that, that has led 
directly to the discovery of the fact.’* 

With due respect I feel some difficulty in follow- 
ing the reasons given in the above passage.,! do not 
know exactly whether the police would be set in 
motion merely by the statement of the accused that 
he threw a bichuva into the back room of his .hut 
if there is no evidence that it is the instrument of 
the crime. Perhaps the police would not. To justify ^ 
this surmise of police in action I would only quote 
a passage from the judgment of Straight C. J. in 
6 All. 509 19 where the learned Chief Justice ob- 
served : 

“My experience in this Court has conclusively 
satisfied my mind of two things : first, that in 
almost every case of serious gravity or difficulty, 
the primary object towards which police direct their 
attention and energies is, if possible, to secure a 
confession; secondly, that such confession if subse- 
quently retracted, is, as an item of judicial proof, 
unless corroborated by strong and independent evi- 
dence, positively worthless. It requires no very vivid 
imagination to picture what too often takes place 
when two or three of these not very intellectual or 
highly paid police officials are called away to a vil- 
lage to investigate a grave crime, of which there h 
are no very clear traces. Naturally it is much the 
easier way for them to begin by endeavouring to 
obtain a confession from the suspected person or 
persons instead of by searching out the clues to the 
evidence from independent sources, and seeing what 
extraneous proof there is. But, as I have more than 
once been constrained to remark from this Bench, 
the effect of this sanction given by S. 164, Criminal 
P. C., to a Magistrate recording in the course of the 
investigation the confessions of accused persons 
thus obtained not from the hands of the police, Is 
not so beneficial to the elucidation of guilt as is 
supposed, for it continually happens that, while the 
police have been occupying themselves in getting 
the confession many of the traces of the crime, 
which, if at once followed up, would have produced 

valuable proof, have disappeared. To repeat a phrase 

- ■ — 11 — 1 * 1 ■■ 1 ■ " "" " " ' — 

19 . (’84) 6 All. 509 : 1884 A. W. N. 229 (F. B.), 

Queen v, Babulal. 
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n I used on a former occasion, instead of working up 
to the confession, they work down from it.” 

The police, inclined to make a short cut to the 
elucidation of a difficult case, may not move. But 
an investigating police should perhaps be set in 
motion on an information Which may lead to a dis- 
covery supplying some possible clue to further dis- 
covery. In any oase, even assuming that for the 
purposes of the investigation the police would re- 
quire more evidence or information before taking 
any move in the matter, it does not follow that such 
information therefore comes within the require- 
ment of S. 27, Evidence Act. The police officer 
might require more. But eliminating all personal 
equations of the investigating police, the discovery 
itseif might not require any further information 
and S. 27, Evidence Act, only allows so much of 
the information to be given in evidence as would 
suffice for the discovery itself and for nothing else. 
We have already noticed the principle underlying 
Ss 25 and 20, Evidence Act. The possible discre- 
diting circumstances which the Legislature seems 
to have had in view in enaoting these sections should 
not altogether be lost sight of in construing these 
provisions. Corroboration by discovery no doubt 
offers some data which to a certain extent go to 
refute the discrediting circumstances in the parti- 
cular case. But simply because a portion of the 
alleged statement finds corroboration in the dis- 
covery it doeB not follow that the other portion is 
also true and the reason why a statement to the 
police is excluded from evidence still applies to that 
other portion. To this if we add the natural desire 
of an investigating police, the risk of extending the 
scope of S. 27 at once becomes patent. 

® For the discovery of the fact in the present case 
the information that “the gunny bag containing 
opium was thrown from the car into Sukanpukhur” 
is sufficient. The discovery, therefore, can be said 
to have been made by this much of the information 
;alone. The information as to who threw the bag is 
superfluous for the purposes of the discovery. In 
my judgment that portion of the information which 
was necessary for the discovery can alone be said to 
: haye caused the discovery. Certainly it also relates 
distinctly to the fact discovered. The other portion 
of the information, viz., who was the author of the 
act of throwing, may he said to relate to the fact 
Juiscovered, but does not satisfy the requirement of 
having caused the discovery. In our judgment, 
therefore, that portion of the alleged statement 
which purports to ascribe tho authorship of the “not 
d 1°. throwing’ ’ to the accused himself is not admis- 
sible in evidence under S. 27, Evidence Act. The 
admissible portion of the information must, there- 
fore, be to the effect that “gunny bag was thrown 
into Sukhanpukhuri." Excepting the alleged state- 
ment by the accused there is no other evidence on 
record to show that the accused over had any con- 
trol over the bag in question. Other evidence on 
lecord along with the admissible portion of tho 
information, if it is admissible at all, does not esta- 
blish possession of tho accused. In our opinion 

n ° P ° r V° U ° f Ul ° alle 8*d statement is 
admissible in evidence in this case, it being hit by 

b. 162 Criminal I . C. In the result, this rule is 

made absolute. The conviction of the accused and 

the sentence passed are set aside, and the accused 

vav F nff n b0 90 ! free - 0ur order wil1 not in any 
ay affect the order of confiscation of the opium 

made by the learned Magistrate. 1 

J ' "V nKrC0 " ilh n, y brother 

that these two rules must be made absolute nud tho 


A. I. B. 

two petitioners acquitted. I agree also with the view 
expressed in his judgment that the effect of S. 162 6 
Criminal P. C., is that S. 27, Evidence Aot, is pro 
tanto repealed. I am unable however to agree with 
my learned brother as to the very limited scope 
which he assigns to S. 27, Evidence Aot, when that 
seotion is applicable. In the present case it is not, 
strictly speaking, necessary to decide what is the 
scope of S. 27, Evidence Act. If it were necessary 
to decide this question I should be inclined to hold' 
that if evidence were given that the accused stated 
‘I threw the opium into the spot’ the whole of that 
statement would be admissible under S. 27, Evi- 
dence Act. , 

K.S./R.K, Rules made absolute • 
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R. C. Mitter and Mohamad Akram JJ. * 
Balchand Prohit — Appellant 

v. 

Sir Bejoychand Mahtab Maharajadhi- 
raj of Burdwan — Respondent . 

Letters Patent Appeals Nos. 3 and 4 of 1938 
Decided on 21st August 1941, against judgment of 

S. K. Ghose J. in Appeals Nos. 365 and 387 of 1936. 
D/- 23rd June 1937. 

(a) Letters Patent (Calcutta), Cl. 15 — Leave 
to appeal can be given ex parte. 

Leave to appeal under Cl, 15 can be given ex 
parte. [p 607c -] 

C. P. C 

(’40) Chitaley, Let. Pat. Clause 15 Notes 11, 18. 9 

(’41) Mulla, Page 1408 Note “Declares that the 
case is a fit one for appeal.” 

(b) Letters Patent (Calcutta), Cl. 15— Single 
Judge of High Court hearing second appeal 
cannot entertain application for extension of 
time under section 5, Limitation Act for filing 
Letters Patent appeal — That is a matter for 
Division Bench constituted by Chief Justice. 

A High Court Judge who hears a second appeal 
sitting singly has no jurisdiction to entertain an 
application under S. 5, Limitation Act, for the ex- 
tension of the period of limitation for filing Letters 
Patent appeals. That is a matter for the Division 
Bench that may be constituted by the Chief Justice 
for the purpose of hearing Letters Patent appeals, 
and if there is no suoh Bench constituted, it would 
be for the Chief Justice to constitute a Division ^ 
Bench to deal with the application for extension of 

time - (P 607d] 

C» P C — 

(’40) Chitaley, Let. Pat. Cl. 15 N. 18. 

(c) Letters Patent (Calcutta), Cl. 15— Appli- 
cation under S. 5, Limitation Act, for extending 
time ior filing Letters Patent appeal under 
Cl. 15 — Order granting application without 

giving respondent opportunity to be heard is 
irregular. 

An order granting an application under S. 5, 
Limitation Act, for extending the period of limita- 
tion for filing Letters Patent appeal under Cl. 15 
without giving the respondent an opportunity to 
present his case with regard to the prayer of the 

appellant for extension of the period of limitation, 
is irregular. [P 

C. P. C. — 

(’•i0) Chitaley, Let. Tat. Cl. 15 N. 15. 


1942 Nagendra Chandra 

& Jatindra Mohan Chaudhuri , Qopendra Nath 
Das and Sanat Kumar Chatter jee — 

for Appellant. 

Sarat Kumar Mitra and Gopesh Chandra Chat- 
ter jee — for Respondent. 

R. C. MITTER J. — These two appeals are on 
behalf of the defendant in a suit forejectment.lt is 
not necessary for us to enter into the merits of the 
appeals because of a preliminary point raised by the 
respondent’s Advocate Mr. Mitra, which prelimi- 
nary point we consider to be a sound one. The 
judgment in the second miscellaneous appeals to 
this Court was delivered by S. K. Ghose J. on 23rd 
June 1937. The memoranda of appeals filed 
under Cl. 15 of the Letters Patent were actually 
lodged in this Court on 17th February, 1938. Prima 
facie the appeals are barred by time. The last date 
b for preferring the appeals expired on 23rd July 
1937. It appears that when S. K. Ghose J. delivered 
his judgment there was no prayer made to him for 
leave to file appeals under the Letters Patent. An 
application for review of judgment was filed on 2nd 
November 1937. It was summarily rejected. Later 
on in the beginning of the year 1938, an applica- 
tion was put in by the appellant in person praying 
for leave to file appeals under Cl. 15 of the Letters 
Patent. As time for appealing under the Letters 
Patent had long passed a prayer was made under 
S. 5, Limitation Act, for extension of the period for 
filing the appeals. That application was moved 
before S. K. Ghose J. on 21st January 1938. No 
notice of the said application was given to the res- 
pondent, although by reason of the lapse of time he 
had acquired a valuable right. On the said date 
c S. K. GhoBe J. made an ex parte order which runs 
as follows : 

“Leave is given to the petitioner to appeal under 
Cl. 15 of the Letters Patent read with S. 5, Limita- 
tion Aot.” 

So far as the matter of leave is concerned, it 
could have been given ex parte, but according to our 
reading of this order Ghose J. also extended the 
period of limitation for filing Letters Patent appeals 
under S. 5, Limitation Act, without giving the res- 
pondent an opportunity to be heard on the point as 
to whether it was a fit case in which extension of 
the period of limitation should be granted or not. 
The memoranda of appeals were, however, not 
presented on 21st January 1938. They were pre- 
sented on 17th February 1938, and on that date 
also another ex parte order was passed, ex parte in 
the sense without giving any opportunity to the 
d respondent to oppose the said application. The order 
was in these terms : 

“Petitioner in person. The petitioner is permit- 
ted to file the Letters Patent appeals to-day. Let 
the appeals be registered.” 

We have grave doubts as to whether the learned 
Judge who heard the second miscellaneous appeals 
sitting singly had any jurisdiction to entertain an 
application for the extension of the period of limi- 
tation for filing Letters Patent appeals. Our present 
view is that that would be a matter for the Division 
Bench that may be constituted by the Chief Justice 
for the purpose of hearing Letters Patent appeals, 
and if there was no such bench then constituted, it 
would be for the Chief Justice to constitute a Divi- 
sion Bench to deal with the application for exten- 
sion of time. But we do not propose to rest our 
decision on this view. In this case the orders passed 
by Ghose J. on 21st January 1938, and 17th Feb- 
ruary 1938, are irregular orders, for no opportunity 
was given to the respondent to present his case with 
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regard to the prayer of the appellant for extensioni 
of the period of limitation. Those orders must be 6 
vacated. The position, therefore, is that there is 
still the application under S. 5, Limitation Aot, 
pending. If there had been any prima facie case 
made therein for extension of the period of limita- 
tion we would have directed the appellant to give 
notice of this application to the respondent’s advo- 
cate in order to enable him to meet the allegations 
made in that application which were made grounds 
for extension of the period of limitation. But on 
reading that petition, even if the allegations made 
therein be established, they would not be sufficient 
for the purpose of extending the period of limitation. 
Even if the period during which the application for 
review was pending was excluded in computing the 
period of limitation, the appeals would still be hope- 
lessly out of time. The only other allegation made 
is in para. 6 of the petition which says : f 

“That the petitioner being a petty clerk in service 
at Kurseong and with a view that his heavy griev- 
ance may get a proper redress if the case which is 
badly confused is comprehended by the Court beg 
to approach that the following records of the case 
be called for interest of justice. The petitioner is 
willing to pay any deficiency of court-fee and to 
comply with any orders made for him on being in- 
formed to that effect.” 

Then he mentions the documents which he re- 
quired. There is no suggestion there that by rea- 
son of his poverty he was unable to procure the 
necessary court-fees which would be required on 
the memoranda of appeals. The allegations which 
he made therein although not couched in proper 
terms, were allegations which he made in support 
of his prayer for calling for further records. We 
accordingly uphold the preliminary point raised ^ 
by the respondent’s advocate and dismiss these two 
appeals on the ground that they are barred by time. 

We make no order for costs. 

MOHAMAD AKRAM J. — I agree. 

G.N./R.K. Appeals dismissed. 
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Biswas J. 

Nage?idra Chandra Lahiri and others 

— Appellants 

v. 

Probhat Chandra Deb and others — 

Respondents. 

Appeal No. 1049 of 1939, Decided on 3rd March 
1942, from appellate decree of Special Judge, 
Rangpur, D/- 22nd February 1939. 

(a) Bengal Tenancy Act (8 of 1885, as amend- 
ed by Act 6 of 1938), S. 75A — Proceedings under 
Chap. 10 for settlement of fair rent — Enhance- 
ment of rent is enhancement within S. 75A. 

Enhancement of rent in proceedings for settle- 
ment of fair and equitable rents under Chap. 10 of 
the Act must be regarded as enhancement of rent in 
accordance with the provisions of the Act within the 
meaning of S. 75A. [P 608/i] 

(b) Interpretation of statutes — Principle that 
general cannot derogate from special is not in 
conflict with but recognises rule that earlier 
enactment must give place to later if inconsis- 
tent therewith — Implied repeal is never to be 
favoured — Earlier and later enactments so 
inconsistent that they cannot stand together 
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^ and effect cannot be given to both at same time 
— There must be implied repeal of earlier Act. 

Where there are general words in a later Aot 
capable of reasonable and sensible application with- 
ont extending them to subjects specially dealt 
with by earlier legislation, the earlier and special 
legislation cannot be held to have been indirectly 
repealed, altered or derogated from merely by force 
of such general words, without any indication of a 
particular intention to do so: (1885) 10 A. C. 59 and 
(1861) 30 L. J. Ch. 777, ReU on. [P 609a] 

The above-mentioned rule that the general cannot 
derogate from the special is not only not in conflict 
with, but clearly recognises the existence of another 
rule of construction, equally well settled, that an 
earlier enactment must give place to a later, if 
inconsistent therewith. Repeal by implication is 
^ never to be favoured : it may be the necessary con- 
sequence of inconsistent legislation whenever it 
occurs, but must not be imputed to the legisla- 
ture unless absolutely necessary. Where, however, 
the provisions of the later Act are so inconsistent 
with or repugnant to those of the earlier that the 
two cannot stand together, and effect cannot be given 
to both at the same time there must be of necessity 
an implied repeal of the provisions of the earlier Act: 
(1882) 9 Q. B. D, 151 and (1864) Bro. and L. 221, 
Rel. on. [p 609c, d] 

C.P.C 

(’40) Chitaley, Preamble N. 7 Pts. 28 to 29b. 

(c) Bengal Tenancy Act (8 of 1885, as amend- 
ed by Act 6 of 1938), Ss. 75A and 110— Section 
110 is subject to provisions of S. 75A. - 

Treating S. 110 as a special provision as to when 
c a rent enhanced under Chap. 10 is to take effect, 
and S. 75A as a general enactment postponing the 
operation of all enhancements under the Aot, the 
former must still be held to be subject to the provi- 
sions of the latter. In enacting under S. 75A that 
all the provisions of the Act relating to enhance- 
ment shall be suspended for a specified period, and 
that all decrees and orders for enhancement passed 
under any of those provisions shall be inoperative 
for such period, tho legislature did in fact more 
than indicate a clear intention to affect all pre- 
existing provisions like thoso contained in S. 110 
laying down or contemplating a different period for 
enhanced rents to corno into force. [P 609/] 

(d) Bengal Tenancy Act (8 of 1885, as amend- 

ed by Act 6 of 1938), S. 75A — Section 75A 
coming into operation from 27th August 1937 

( j Order for enhancement to take effect after ten 
years referred to in S. 75A (1) passed on 26th 
August 1937 is without jurisdiction (Obiter). 

Since S. 75 A was made retrospective in operation 
with effect from 27th August 1937 an order for 
enhancement oven though it wa9 to tako effect after 
tho expiry of tho 10 years' period referred to in 
H. 75 A (1), passed on 20th August 1937 must bo 
taken to bo without jurisdiction, tho power to 
enhnneo being non- existent on tho date of the order. 

[P 609(7 ] 

(e) Bengal Tenancy Act (8 of 1885), S. 7 (3) 

* — Computation of fair rent under S. 7 (3) 

Question of allowance for collection charges or 
for profits of tenure holders is one of fact and 
cannot be interfered with in second appeal. 

Tho question as to tho proper allowance to ho 
mado for collection charges or for tho profits of tho 
tenure- holders in coin pitting tho fair and equitable 
nnl under S. 7 is a question of fact, which 
cannot bo interfered witlrin second appeal. [P 609;:] 


Sura jit Lahiri and Benoy Krishna Mookerjee a 

iv — for Appellants. 

JUDGMENT. — This is an appeal against the 
decision of the Special Judge of Rangpur, modifying 
that of the Assistant Settlement Officer, Gaibandha, 
in a proceeding under S. 105, Ben. Ten. Aot. The 
plaintiff-appellants had applied for settlement of 
fair and equitable rent in respect of a tenure. The 
A. S. O’s order shows that the matter had already 
once come up before the Speoial Judge, when he 
found that the rent was liable to enhancement, and 
he remanded the case in order that the enhance- 
ment might be determined under S. 7, Ben. Ten. 
Act. That gave rise to the further proceeding out of 
which the present appeal has arisen. 

In the record of rights the existing rent was 
recorded as Rs. 258 per year, which the A. S^O. 
considered too low. He found the gross assets were * 
Rs. 921-9-7 and deducting 15% thereof as collec- 
tion charges, and allowing 60% of the balance as 
profit to the tenure-holders, he settled the fair rent 
at 40% of the net assets. He further directed that 
the enhancement wa9 to take effect from 1st Baisakh, 
1355 B. S. (April 1948). This order was made 
presumably under the new S. 75A whioh had just 
come into force. Against this deoision, the plaintiffs 
took an appeal to the Special Judge both as regards 
the enhancement granted and the date from whioh 
it was to take effeot. As to tho first point, the 
Special Judge reduced the tenure-holders’ profit to 
40%, and assessed the fair rent at 60% of the net 
assets. On the other point, he upheld the order of 
the A. S. O. The only question argued on the 
present appeal is as to the effect of S. 75A. It is 
contended, in the first place, that settlement of a g 
fair and equitable rent under Chap. 10, Ben. Ten. 
Aot, is not enhancement of rent within the meaning 
of S. 75A, and secondly, that S. 75A being in the 
nature of a general provision, it canuot control the 
speoial provision contained in S. 110 as regards tho 
date from which a rent settled under Chap. 10 is to 
take effeot. In my opinion, both these contentions 
must be overruled. 

As regards the first point, it will be seen that 
S. 105, sub-s. (4) expressly provides that in settling 
rents under this seotion, the Revenue Oflioer shall 
have regard to the rules laid down in the Aot for 
the guidance of the Civil Court in increasing or 
reducing rents, as the case may be. There is a 
similar provision in S. 104D for cases where a 
settlement of land revenue is being or is about to be 
made. This presupposes that in settling rents under h 
Chap. 10, whether under Part 2 or uuder Part 3, 
tho Revenue Officer has the power to alter the rents 
as recorded in the finally published record of 
rights eithor by enhancing or by reducing tho same. 
This is in fact distinctly reoognised under Part 2 in 
S. 104A, sub-s. (1), ol. (d), the proviso to the seotion 
making express reference to the provisions of the 
Act regarding enhancement, suoh as Ss. 6 to 9 (for 
tenure- holders), Ss. 27 to 86 (for occupancy raiyats) 
and S. 43 (for non-occupanoy raiyats) besides Ss. 50 
to 52 (alteration of rent for alteration in area). I do( 
not see, therefore, why enhancement of rent, in 
proceedings for settlement of rents should not be 
regarded as enhancement in accordance with the 
provisions of the Aot within the meaning of S. 75A. 
Section 75A is quite general in its terms, and to 
limit its scope and effect in the way suggested would* 
indeed bo to defeat the express purpose of this pro*! 
vision. In my opinion, tho first point raised ouj 
behalf of the appellants must, therefore, fail. 
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a .. In ,5?pP°* fc of , the ofcher P° infc . namely, that Sec- 
tion 75 A, though enacted later, cannot override the 
provisions of S. 110, Mr. Lahiri relies on the princi- 
ple embodied in the well known maxim generalia 
specialibus non derogant , the general cannot dero- 
gate from the special, or as Lord Selborne pat it in 
(1885) 10 A. C. 591 at p. 68,: 

“Where there are general words in a later Act 
capable of reasonable and sensible application with- 
out extending them to subjects specially dealt with 
by earlier legislation, you are not to hold that 
earlier and special legislation indirectly repealed 
altered or derogated from merely by force of such 
general words, without any indication of a particu- 
lar intention to do so.” 

It is said that S. 110, Ben. Ten. Act, which has 
been there from before the introduction of S. 75A 
under the amendment of 1938, is a special provision 
0 made by the Legislature as to the date from which 
rents settled under Chap. 10 (including enhance- 
ments) are to take effect, and that it cannot, there- 
fore, be affected by the later legislation which only 
enacts a general suspension of all enhancements for 
a period of ten years. The reason of the rule is 
clear, and was thus stated by Wood, V. C. in (1861) 
30 L. J. Ch. 7772 at p . 782 : 

“In passing the special Act the Legislature had 
their attention directed to the special case which the 
Act was meant to meet, and considered and provid- 
ed for all the circumstances of that special case, and 
having done so, they are not to be considered, by a 
general enactment passed subsequently, and making 
no mention of any such intention, to have intended 
to derogate from that which, by their own special 
Act, they had thus carefully supervised and re»u- 
c lated.” 

As any standard book on the interpretation of 
statutes will show, the principle has been re-affirmed 
in numerous cases, and may be taken as firmly esta- 
blished. It will be seen, however, that the rule as laid 
down is not only not in conflict with, but clearly 
recognises the existence of another rule of construc- 
tion, equally well settled, whioh is expressed by the 
maxim leges posteriores prior es contr arias abrogant, 
an earlier enactment must give place to a later, if 
inconsistent therewith. This follows in fact from the 
undoubted authority which exists in the legislature 
to change, modify or abrogate an existing law. The 
only question is, where there are no express words 
of repeal, whether there is such a contrariety 
or repugnance between the two enactments that an 
intention to repeal cannot but be implied. It is quite 
true, as pointed out in (1882)9 Q. B. D. 1513 at page 
a 158, repeal by implication is never to be favoured°: 
it may be the necessary consequence of inconsistent 
legislation whenever it occurs, but must not be im- 
puted to the legislature unless absolutely necessary. 
Where, however, the provisions of the later Act are 
so inconsistent with or repugnant to those of the 
earlier that the two cannot stand together, and 
effect cannot be given to both at the same time, 
there must, I think, be of necessity an implied 
repeal. It is not necessary to multiply authorities, 
but I shall content myself with one quotation which 
puts the matter quite clearly: 

1. (1885) 10 A. C. 59: 54 L. J. P. 9:52 L. T. 474: 33 
W. R. 477 : 5 Asp. M.C. 386 : 49 J. P. 324, Seward 
v. Vera Oruz, 

2. (1861) 30 L. J. Ch. 777 : 2 J. & H. 31 : 7 Jur. 

(N S) 1006 : 5 L. T. 233 : 9 W. R. 850, Fitzgerald 
v. Champneys. 

3. (1882) 9 Q. B. D. 151 : 46 L. T. 817, Dobbs v. 
Grand Junction Waterworks Co, 

1942 C/77 
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“ What words will constitute a repeal by implica- 
tion it is impossible to say from authority or decided 1 2 3 
eases. If, on the one hand, the general presumption 
must be against such a repeal, on the ground that 
the intention to repeal, if any had existed, would 
have been declared in express terms, so, on the 
other, it is not necessary that any express reference 
be made to the statute which is to be repealed. The 
prior statute would, I conceive, be repealed by im- 
plication if its provisions were wholly incompatible 
with a subsequent one, or if the two statutes toge- 
ther would iead to wholly absurd consequences, or 
if the entire subject-matter were taken away by the 
subsequent statute; perhaps the most difficult case 
for consideration is where the subject-matter has 
been so dealt with in subsequent statutes that ac- 
cording to all ordinary reasoning the particular 
provision in the prior statute could not have been 
intended to subsist, and yet if it were subsisting no / 
palpable absurdity would be occasioned. 0 (1864) 
Bro. & L. 221 (224)=33 L. J. Ad. 193 (193-194)4. 

Applying these tests in the present case, it cannot 
m my opinion be doubted that treating S. 110 
Bengal Tenancy Act, as a special provision as to 
wh “ a J?? fc danced under Ch. 10 is to take effect, 
and b. 75A as a general enactment postponing the 
operation of all enhancements under the Act° the 
former must still be held to be subject to the provi 
sions of the latter. In enacting that all the provi- 
sions of the Act relating to enhancement shall be 
suspended for a specified period, and that all decrees 
and orders for enhancement passed under any of 
these provisions shall be inoperative for such period 
the Legislature didin fact more than indioatea clear 
intention to affeot all pre-existing provisions like 
those contained in S. 110 laying down or contem- 
plating a different period for enhanced rents to come 
into force. This is not a case where the subsequent 
general enactment may be taken to have excluded 
from its operation the special provisions in the 
earlier legislation. To hold that S. 75A must be 
read subject to S. 110 would, in my opinion, be to 

* i , ^ i j j new provision. The ’second 
point urged on behalf of the appellants must conse- 
quently be also overruled. 

In one sense it may be held that the A. S. O. had 
no jurisdiction in this case to make any order for 
enhancement, even though it was to take effect from 
after the expiry of the ten years’ period referred to 
in sub-s. (1) of S. 75A. The order was made on 
26th August 1938, and by virtue of the provisions 
of this section which were expressly made retrospec- 
tive in operation with effect from 27th August 1937 
the power to enhance must be deemed to have 
been non-existent on the date of the order. It* 
is not necessary, however, to express any final 
opinion on this point. As regards the rate of en- 
hancement granted, Mr. Lahiri recognised that the 
question as to the proper allowance to be made for 
collection charges or for the profits of the tenure- 
holders in computing the fair and equitable rent 
under sub-s. (3) of S. 7, was a question of fact 
which could not be interfered with in second appeal.’ 

The result is that this appeal fails, and is dismissed! 

As the respondent did not appear, there will be no 
order as to costs. Leave to appeal under Cl. 15 
of the Letters Patont-Js^granted. ^ 

G.N./R.K, Appddkrftf missed , 

4. (1864) BroA^.%1 '•eScHLf (A(kiA8£ • 

L. T. 316, Thejg^ ^ ^ . ^ ' 
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Henderson J. 

Purna Chandra Biswas s/o Biswamher 
Biswas — J udgment -debtor — 

Petitioner 


Sm. Kshiroda Sundari Dutt w/o TJpen- 
dra Chandra Dutt and others — 

Opposite Party . 

Civil Rules Nos. 1414, 1658 and 983 of 1941, 
Deoided on 22nd June 1942, issued in the matter 
of application for setting aside order of Munsif, 2nd 
Court, Patiya (Chittagong), D/- 16th June 1941. 

(a) Bengal Money-Lenders Act (10 of 1940), 
S. 36 — S. 36 does not abrogate S. 34, Civil 

0 P. C. — Review application under S. 36 (6) 

New decree passed — Court can allow interest 
for period between passing of original decree 
and new decree. 

Section 36 does not abrogate S. 34, Civil P. C. 
There is nothing in S. 36, Bengal Money-Lenders 
Act, itself to justify an inference that the power of 
the Court under S. 34, Civil P. C., to allow interest 
fora period subsequent to the decree has been taken 
away. Consequently, when a new deoree in a money 
suit is passed on an application for review under 
S. 36 (6) of the Act, the Court has jurisdiction to 
allow interest for the period between the passing 
of the original decree and the passing of the new 
decree. [P 610e, /] 

(b) Bengal Money-Lenders Act (10 of 1940), 
S. 36 (6) — Application by judgment-debtor 

c under S. 36 (6) — That judgment-debtor is 
unscrupulous man is no reason for rejecting 
application. 

The fact that the judgment-debtor is an un- 
scrupulous man is no ground for rejecting his appli- 
cation under S. 36 (6). [p 610p] 

(c) Bengal Money-Lenders Act (10 of 1940), 

S* 34 — Court can grant instalments subject to 
condition. 

In granting instalments under S. 34 the Court 
can impose conditions on the judgment-debtor : 
(’42) 29 A.I.R. 1942 Cal. 128, lie!, on. [P GlOh; 


the Court to order interest up to the date of the 
decree. It however specifically empowers the Court 6 
to order further interest from the date of the deoree 
to the.date of payment or to such earlier date as 
the Court thinks fit. Thus, even though the date 
of. the original decree be taken as the date of the 
decree referred to in S. 34, the Court has power to 
order interest on account of a subsequent period. 

It was conceded on behalf of the decree-holders 
that the wide powers conferred by the Code in this 
section have to some extent been out down by the 
provisions of the Bengal Money-Lenders Aot. But I 
have no hesitation in overruling the suggestion that 
there is anything in S. 36, Bengal Money-Lenders 
Aot, which by implication abrogates S. 34, Civil 
P. C. On the contrary, S.36 begins with the words; 
“Notwithstanding anything contained in any law 
for the time being in force.** Hence the existing 
laws are only affected to the extent laid down in the / 
section. There is nothing in that section itself to 
justify an inference that the power of the Court to 
allow interest for a period subsequent to the decree 
has been taken away. I accordingly hold that the 
Court has power to order the payment of interest 
for the period in dispute. Speaking for myself, I 
should allow interest for the period at six per cent, 
per annum less any profit derived by the decree- 
holder from property taken in execution of the 
deoree, subject to the provision of the Bengal 
Money-Lenders Act that the total interest paid is 
not to exceed the principal. It now remains to con- 
sider the application of this principle to the 
individual cases concerned. 

Civil Bevision Case No. 1414 of 1941. 

* * * * g 

Civil Bevision Case No. 1658 of 1941. — In this 
case the learned munBif rejected the application 
firstly on the strength of the argument put forward 
by Mr. Bose, with whioh I have already dealt, and} 
secondly because he thought that the petitioner is 
an unscrupulous man. Neither of these reasons is a 
valid reason and the petitioner is undoubtedly 
entitled to relief. On the principle enunciated above 
the opposite party is entitled to Rs. 915 on account 
of principal, Rs. 247 on account of interest up to the 
date of the suit, Rs. 880 for subsequent interest, in 
addition to that costs of the suit in execution cases 
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Jilendra Nath Guha atid Anil Kumar JDas 
Gupta — for Petitioner. 

Chandra Sekliar Sen and Durgcsh Prosad Das 
d — for Opposite Party. 

ORDER. — The question common to all these 
iules. is whether, when a now decree in a money 
suit is passed on an application for review under 
S. 36 (6), Bengal Money-Lenders Act, the Court 
has jurisdiction to allow interest for the period 
between the passing of the original decree and the 
passing of the now decree. There is nothing in S. 36 
of the Act itself which confers any such power; but 
the solution of the question depends upon the extent 
to which S. 34, Civil P. C., has been affected by 
Iho Bengal Money-Lenders Act. On behalf of the 
debtors it was pointed out that both in an appli- 
cation for reviow under sub-s. (6), and in a suit 
under sub-s. (1) the substantial relief asked for is 
the reopening of an existing decree, and it was 
suggested that the data upon which such an order 
may bo made is quite irrelevant for the purpose of 
calculating interest for the period subsequent to the 
filing of tho suit. This argument would undoubtedly 
have had force, if S. 34, Civil P. C., only empowered 


and the present proceedings Rs. 282. Mr. Sen has 
drawn my attention to the fact that out of the sale 
proceeds Rs. 449, Rs. 285 was paid to other creditors 
of the petitioner on rateable distribution. He has 
also paid a further sum of Rs. 21 on aooount of 
another debt of the petitioner. It is obviously rig^it h 
that tho opposite party should be reimbursed for 
these payments. It is dearly impossible to indude 
them as part of the costs of the present proceedings. 
But I should not be prepared to help the petitioner 
in rovision unless he consented to have these pay- 
ments incorporated in the new decree. Mr. Guha 
gave the necessary consent on his behalf. When 
these sums are included the total indusive of all 
costs comes to Rs. 2174. From this must be deduoted 
Rs. 150 on account of tho opposite party’s share in 
tho sale proceeds of the property purchased by 
opposite party 3. 

Then in the second place Mr. Sen pressed me that 
instalments should only be granted on conditions. 
The case in 46 C. \V. N. 153, 1 is an authority for 

1. (’42) 29 A. I. R. 1942 Cal. 128 : I.L.R. (1942) 1 
Cal. 414 ; 75C.L.J. 174 : 46 C.W.N.153, Fromode 
Nath Sinha v. Sm. Raseshwari Dassi. 




1 Imlf proposition thafc conditions may be imposed. 
J-he petitioner is undoubtedly a thoroughly unscru- 
pulous man and has resorted to every conceivable 
device to evade payment of his debts. But from the 
ensumg discussion I have been convinced of the 
difficulty of imposing any conditions that would be 
really effective. The best way to test the sincerity 
of the petitioner is to order fairly substantial 
instalments. The rule is made absolute. The peti- 
tioner’s application for review will be allowed. 
There will be a new decree for Rs. 2074. This will 
be payable in four annual instalments of Rs. 500 
and a fifth instalment of Rs. 74. The first instal- 
ment will fall due on 1st Ootober 1942. The peti- 
tioner will be restored to possession of the property 
purchased by the decree- holder, opposite party 2 
on 7th October 1939. In default of payment of any 
instalment opposite party 2 will be put into posses- 
sion of this property, and the purchase price of 
Rs. 858 set off against so much of the new decree 
as remains unsatisfied. 
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Civil Revision Case No. 983 of 1941. 

* * * * 


G.N./R.K. 


I 


Order accordingly . 
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PAL J. 

Maharaja Sashi K.anta Acliarjya 
Bahadur — Defendant 1 — Appellant 

v. 

Nayjan Bewa w/o Anu Sheikh and 
others — Respondents . 

c Appeal No. 1458 of 1939, Decided on 2nd July 
1942, from appellate decree of Sub-Judge, 3rd 
Court, Mymensingh, D/- 26th May 1939. 

(a) Possession — Ingredients of. 

Both occupation and intention are necessary to 
constitute possession. If either occupation or inten- 
tion ceases, the possession is destroyed. [P 612d] 

Limitation Act — 

(’42) Chitaley, Art. 142 & 144 N.9: “Termination 
of possession.’’ 

(b) Bengal Tenancy Act (8 of 1885), Sch. 3, 
Art. 3 — Dispossession by landlord under legal 
process comes within Art. 3. 

Where a landlord after the purchase of a holding 
in execution of a money decree obtains possession 
d through a Court, the tenant is said to be dispossessed 
by the landlord within Art. 3: Case law discussed. 

[P 613e] 

(c) Bengal Tenancy Act (8 of 1885), Sch. 3, 
Art. 3 — Dispossession of cosharers heirs in 
possession is dispossession of all cosharers. 

Where after a death of a Mahomedan tenant only 
some of cosharers heirs are recorded in the sherista 
of the landlord and are in actual occupation of the 
holding, the dispossession of such cosharers (heirs) 
amounts to dispossession of all other cosharers 
within Art. 3. [P 6125, c] 

Gunada Charan Sen and Nagendra Nath Bose 

— for Appellant. 

JUDGMENT. — This is an appeal by defen- 
dant 1 in a suit for confirmation of possession upon 
declaration of the plaintiff’s title to suit land to the 
extent of seven annas and odd gandas share. Admit- 
tedly the suit land appertained to the jote of one 
•Karim Sheik under defendant 1. Karim died in 


Apnl 192/ leaving behind three sons, five daughters 

?? d S W1< ?°. w ’ M ° so ? Bewa - After his death one of 

dl 5 d . ; then died the wi( !ow Moson 
Bewa in 1933; and lastly another daughter died in 

the same year. Plaintiffs 1 to 3 are the surviving 

daughters ; plaintiffs 4 to 7 are the heirs of the 

deceased daughters. There is no dispute that as the 

result of the several successive deaths narrated in 

the plaint the plaintiffs’ share in the estate left by 

Karim would amount to -7-3-1 ~ kara. The case of 

is that on the death of Karim Sheikh 
ali his heirs were reoorded as tenants in the place 
of Karim in respect of the holding in dispute in 
the present suit ; but that the landlord defendant 1 
started a certificate proceeding only against the 
three sons of Karim for the realization of the 
arrears of rent of the holding in 1933 and in that 

P u , r JP° rted t0 Purchase the holding on / 
30th October 1934; that by this purchase he acquir- 
ed only the right, title and interest of the three sons 
of Karim; but that even to this extent he did not 
disturb the actual possession of the old tenants. 

On these allegations the plaintiffs seek the relief 
mentioned above. 

. Be /® ndanfc 1 alon e contests the claim. His case is 
that the three sons of Karim were the only tenants 
recorded in his sherista and that the certificate in 
question having thu3 been against all the recorded 
tenants, the tenancy was fully represented in that 
proceeding and consequently by the sale held 
therein the holding itself passed to defendant 1. His 
urther case is that as he took possession of the 
holding on 10th July 1935, the old tenants became 
dispossessed thereby on that date and consequently 
( 1 ) the present suit is not maintainable without a n 
prayer for recovery of possession ; (2) the suit for V 
possession is barred by limitation under Art. 3 
och 3, Ben. Ten. Act, the suit having been insti- 
tuted on 23rd April 1938, i. e., beyond two years 
fiom the date of dispossession. 

The learned Munsif found that in the certificate 
proceeding the entire tenancy was not represented 
and that consequently defendant 1 by his purchase 
m that proceeding acquired only the right, title and 
interest of the three sons of Karim. As regards the 
plea of special limitation, the learned Munsif held 
that it did not apply ( 1 ) “because the sisters were 
not in actual possession of the land.’’ According to 
the learned Munsif the possession of the daughters 
was a constructive one through their brothers. He 
held that in the absence of actual physical posses- 
sion, there could not be any dispossession within 
the meaning of Sch. 3, Art. 3, Ben. Ten. Act, and h 
that dispossession effected by the act of delivery of 
possession by the Court is not such dispossession as 
would bring the case within the article. The learned 
Munsif, therefore, decreed the plaintiffs’ claim. On 
appeal by defendant 1 this decision was confirmed 
by the learned Subordinate Judge. On the point of 
limitation the learned Subordinate Judge observed : 

“The sisters did not actually possess the lands*. 

The sons of Karim Sheikh possessed the lands. The 
possession of the sons of Karim Sheikh was not 
adverse to that of the plaintiffs, who occasionally 
enjoyed the usufruct of the lands. It appears from 
Lx. A that defendant 1 took delivery of possession 
of the lands on 10th July 1935. A mere delivery of 
possession unaccompanied by any act of actual pos- 
session will not certainly bring a case under Art. 3 
of Sch. 3, Ben. Ten. Act. It appears that shortly 
after taking delivery of possession defendant 1 
settled the lands for three years with Kudrat 
Sheikh one of the sons of Karim Sheikh ; the po 3 - 
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a session of Kadrat, it does not appear, was at all 
disturbed after the delivery of possession. The pos- 
session of the plaintiffs was constructive. They 
possessed the lands through Kudrat Sheikh and 
others. Kudrat Sheikh and others never dis- 
possessed the plaintiffs. Article 3 of Soh. 3, Ben; 
Ten. Act, does not apply when a person was not in 
actual possession of the land. As the plaintiffs were 
not actually dispossessed by Kudrat Sheikh the suit 
was not barred by limitation.” 

, r ; a PP earin 8 f°r the appellant contends that 
both the Courts below have gone wrong on the ques- 
tion of limitation. Strictly speaking the plaintiffs’ 
case is not one of constructive possession through 
cosharers Their case is one of actual possession 
through the agency of the three sons of Karim and 
by actual realization of the usufruct from them. 
The sale certificate (Ex. H) shows that defendant 1 
0 purported to purchase the holding itself, though the 
legal effect of this purchase might have been limited 
to the shares of the three sons of Karim. The 
report of the delivery of possession (Ex. A) shows 
that on 10-7-1935 defendant 1 was given possession 
of the entire holding, plot by plot, and by entry on 
each plot by his agent. The report says : “ Protyek 
dager Bhumite nishandehike probesh koraiya oi 
bhumir viodhye banslier Jhanda puntiya ..... 
ritimoto dakhal diyachhi." 

This, in my opinion, constituted complete dis- 
possession of all the then tenants including the 
present plaintiffs or their predecessors. It was a 
clear case of coming in of one person and driving 
out of another from possession. There is nothing 
constructive in the act of dispossession here. It is a 
case of actual ouster, at least of the persons in 
actual occupation of the land. Even if the plaintiffs 
were only in constructive possession through their 
cosharers, ns these cosharers were completely 
ousted from the possession by this act, these co- 
sharers and every one in possession through them 
became dispossessed thereby. The purohnser hero 
purported to purchase the entire holding and entered 
on the land in assertion of his exclusive right to the 
same. His claim to the entire sixteen annas was no 
doubt wrongful; but that was his claim in fact. 
I here was thus no scope for his possession being 
also on behali of the plaintiffs who happened to 
become his cosharers in lands. 

In order to constitute dispossession of the person 
claiming to be in possession through somebody else, 
it is certainly not necessary that this last named 
person must dispossess the claimant. As possession 
may be acquired through agents, it may equally be 
° lost through them. Possession involves a physical 
fact and a mental state. Apiscimur 2 >osscssio,icm 
corporc et ammo\ neque per se animo, ant per so 
corporc : we gain possession with the body and 
mind; but not with the mind by itself, nor with the 
body by itself. Both occupation and intention are 
necessary to constitute possession. If either occuim. 
tion or intention ceases, the possession is destroyed 
Just as in the caso of principal, so in that of an 
I agent, possession may bo lost (1) corporc or (2) 
ammo. If the agent is ejected by a third party, a 
hostile occupation and possession at once arises 'and 
the principal loses possession in the same way as if 
he had been personally evicted. But the question 
Btill remains whether this would amount to ‘dis- 
possession within the meaning of Art. 3, Sch. 3 
J on. Ten. Act. In order to attract the operation of 
tine Articlo the dispossession” must be by the 
defendant’— by the "landlord”. ** 

Thore has been some divergence of judicial opi- 
nion as to whether an ouster under a legal process 


at the instance of the landlord would be disposses- 
sion within the meaning of Art. 3, Soh. 3, Ben. 
Ten. Act, so as to attract its operation. One view is 
that the article would equally apply if the landlord 
took possession through Court after having pur- 
chased the holding in execution of a money decree, 
and thereby dispossessed the raiyat. This view finds 
support in 21 C. W. N. 976,1 21 C. W. N. 978.2 

24 C - W N * 1024 » s 31 C.W.N. 6344 and 40 C.W.N. 
173.6 The contrary view was taken in 40 C. W. N. 
135® (Guha and Lodge JJ.) and also apparently in 
27 C. L. J. 528 7 (Mookerjee and Walmsley JJ.) and 
17 C. W. N. 817 8 (N. R. Chatterjee and Digambar 
Chatterjee JJ,).. In 27 C. L. J. 528 7 (Mookerjee and 
Walmsley JJ.) it was held that where a landlord, 

arrears of rent, puts a 
holding to sale, purchases it himself and obtains 
delivery of possession through Court, such dispos- 
session of the tenant is not dispossession within the / 
meaning of Art. 3, Soh. 3, Bengal Tenanoy Act. In 
this last named case Sir Ashutosh Mookerjee J. fol- 
lowed the decision in 17 C. W. N. 817® and, added 
as a reason for so holding, the following : “Indeed, 
so long as the sale remains in force, the possession 
of the landlord auction purchaser cannot possibly be 
challenged by way of suit.” In 17 C.W.N. 817® one 
of the reasons in support of the view was given thus: 

"The landlord (as purchaser) no doubt, moves the 
Court to deliver possession and possession is deliver- 
ea to him at his instance, but he gets possession 
through the intervention of the Court. The delivery 
of possession by which the dispossession is effected 
is an act of the Court and when the landlord gets 
into possession by a process of the Court, we do not 
think it is an act of dispossession by the landlord 
within the meaning of the article, whioh oontem- g 
plates a dispossession by the landlord by taking the 
law into his own hands and otherwise than in due 
course of law.” 

In both these cases the plaintiff himself was the 
judgment-debtor and consequently the prior process 
of law was binding on him. With due respect to the 
learned Judges, I must say, the reasons given in 
these coses are indeed weighty reasons and the legal 
propositions laid down therein are of muoh inner 
value. The legal proposition laid down in the above 
cases has been accepted, if not ration e imperii at 
least imperio rationis. Guha and Lodge JJ. follow, 
ed this authority in 40 C. W. N. 135® and thought 
that the reasons given by N. R. Chatterjea J. in 
17 C. W. N. 817® applied with full force in the case 
before them. Perhaps this was pouring of a new 
content into the rule. But then, there are the other . 
series of cases aud there is the decision of a Special 
Benoh of three Judges of this Court in 31 C. W. N. 
6344 (Rankin C. J., C. C. Ghose and Mitter JJ.) in 
which the article was observed to be applicable even 

1. (’17) 4 A. I. R. 1917 Cal 465 : 35 I. C. 838 : 21 
C.W.N. 976, Fani Bhusan v. Pulin Chandra. 

2. (’18) 5 A. I. R. 1918 Cal. 699 : 40 I. C. 419 : 21 
C. W. N. 978, Satis Chandra v. Nitya Gopal. 

3. (’20) 7 A. I. R. 1920 Cal. 852 : 59 I. C. 719 : 24 
C.W.N. 1024, Haris Chandra v. Nripendra Kumar, 

4. (’27) 14 A. I. R. 1927 Cal. 488 : 54 Cal. 450 : 

31 C. W. N. 634, Satish Chandra v. Hashem Ali. 

5. (’36) 23 A. I. R. 1936 Cal. 299 : 163 I.C. 84 : 40 
C. \\ . N. 173, Sheikh Alam v. Atul Chandra Roy. 

6. (*35) 63 Cal. 503 : 40 C.W.N. 135, Gostha Bihari 
v. Amiya Kumar. 

7. (’18) 5 A. I. R. 1918 Cal. 171 : 46 I. C. 221 : 27 
C. L. J. 528, Ram Kinkar v. Shitiram Panja. 

8. (’13) 17 C. W. N. 817 : 19 I. C. 545, Kamaldhar 
Phakur v. Rameshwar Singh Bahadur, 
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to a case where the plaintiffs were some of the 
'judgment-debtors and consequently the process of 
delivery of possession was binding on them. The 
case as made out by the plaintiffs there was not the 
case of ouster by the machinery of a Court of law 
and, therefore, any observation with reference to 
cases of ouster by the machinery of a Court of law 
was mere obiter. But Rankin C. J. observed : 

“It is therefore not a case of ouster by the machi- 
nery of a Court of law, and although I agree with 
Page J. in the opinion that the meaning of dispos- 
session is satisfied when the defendant, landlord 
comes in against the will of the occupying tenant 
even by the machinery of a Court of law, the pre- 
sent case does not actually require us to decide that 
question.** 

The decision in 40 C. W. N. 135« of a Divi- 
sion Bench of this Court referred to above gives 
b rise to some difficulty, and perhaps, to a certain 
extent, extends the principle underlying the decision 
• in 17 C. W. N. 8178 and 27 C. L. J. 528,7 even to a 
case where the plaintiff is a person who was not 
bound by the process of delivery of possession. In 
this case the holding in question originally belonged 
to one Rajani Kanto Mukherjee. He sold the same 
to Jogendra Karmakar, who on his part, sold it to 
one Radhabinod Mandol in 1908. These transfers 
were not recognised by the landlords, and, in their 
Sheresta, Rajani continued as the tenant. Radha 
Binod subsequently in 1921 executed mortgages in 
favour of the plaintiffs and the plaintiffs in enforce- 
ment of these mortgages purchased the mortgaged 
property in 1927. In the meantime Jadu Nath Das, 
one of the cosharers of the landlords obtained a 
money decree against Rajani Kanto and in execu- 
c tion of that decree purchased the property in 1924. 
He took delivery of possession on 25th July 1924. 
The plaintiff instituted the present suit for recovery 
of possession from Jadu Nath in 1929. The defen- 
dant contended (1) that the holding was a non- 
transferable one and consequently the plaintiffs 
acquired no title to it by their purchase and (2) that 
in any case the plaintiffs’ claim was barred by spe- 
cial law of limitation contained in Art. 3 of Sch. 3, 
Ben. Ten. Act, R. C. Mitter J. upheld the defence 
plea of limitation. On appeal under the Letters 
Patent, Guha and Lodge JJ. reversed this decision 
applying to this case the principle of the deoision in 
17 C. W. N. 817.8 It was not decided whether the 
holding was transferable or not. If it was not trans- 
ferable, then the plaintiffs’ suit would fail for want 
of title, or they would succeed as regards the ques- 
tion of title only on the footing that their mortgagor 
® Radha Binod acquired the tenancy right by adverse 
possession. Even then if the holding was a non- 
transferable one their purchase of 1927 would have 
been of no avail to them. The question of limitation 
could however arise only on the footing that the 
plaintiffs and their predecessor Radha Binod had 
acquired the raiyati interest. If so, the process of 
delivery of possession against Rajani was not bind- 
ing on Radha Binod. Consequently, if by that pro- 
cess Radha Binod lost his possession it was not a 
dispossession ‘in due course of law’ and nothing 
would have prevented him to challenge the posses- 
sion of the cosharer landlord Jadu Nath imme- 
diately by way of suit. Strictly speaking this was 
therefore not a case where the principle of the deci- 
sion in 17 C. W. N. 817 8 would legitimately apply. 

It was however so applied by Guha and Lodge JJ. 
Their decision in my opinion is a projection of the 
earlier rule to a new oase with dissimilar content. 
Their decision was given on 30th July 1935. But 
thereafter on 20th August of the same year our 
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learned brothers Nasim Ali and Henderson JJ. gave 
their decision in 40 C. W. N. 1736 wherein they up- c 
held the plea of limitation in a case of the present 
type 1 prefer to follow the last named decision 
which followed the earlier decisions of this Court 
noticed above. 

In my opinion therefore the possession taken by 
defendant 1 in the present case on 10th July 1935 
constituted a dispossession of the plaintiffs by the 
landlord within the meaning of Art. 3, Sch. 3, Ben. 
Ten. Act. The suit therefore must be held to have 
been barred by the special law of limitation. 

I therefore allow this appeal. The judgments and 
decrees of the Courts below are set aside and the 

plaintiffs 1 suit is dismissed. But I make no order as 
to costs. 

Appeal allowed. 

A. I, R. (29) 1942 Calcutta 613 ^ 

Sen J. 

Motilal Chhajulal 

v. 

Giridharilal Rameshiv arlal . 

Application, Decided on 24th July 1941, 

(a) Civil P. C. (1908), O. 30 — O. 30 does not 
apply to joint family business. 

Order 30 applies only to contractual firms and 
has no application to a joint family business and 
therefore the members of joint family carrying on a 
joint family business in a particular name cannot 
sue or be sued in that name under O. 30 : (’34) 21 
A.I.R. 1934 Cal. 810, Rel. on. [p 615a] 

Q # Q J 

(’40) Chitaley, O. 30, R. 1, N. 1 Pt. 11. 3 

(’41) Mulla, Page 1003 Pt. (b). 

(b) Civil P. C. (1908), O. 21, R. 50 and O. 30 
Applicability — Award against joint family 

business cannot be executed under O. 21, R.50. 

The word “firm” in O. 21, R. 50 is used’ in the 
same sense as that in which it is used in O. 30 
because O. 21, R. 50 applies only to decrees passed 
in suits instituted under 0.30. Consequently, O. 21, 

R. 50 applies only to a decree passed against a con- 
tractual firm and not to a decree passed against a 
joint family business. And since a decree against a 
joint family business which is not a contractual 
firm cannot be executed with the aid of O. 21, R. 50 
an award against such business is equally incapable 
of such execution : (’33) 20 A.I.R. 1933~ Bom. 433 
Expl. and Disting . ; (’40) 27 A. I. R. 1940 Pat. 149* h 
Not approved. [P 61 5d,e,f] 

Q Q 9 

(’40) Chitaley, O. 21, R. 50, N. 1. 

(’41) Mulla, Page 820 N. ‘‘Scope of the rule.” 

(c) Civil P. C. (1908), O. 21, R. 50 (2)— Scope 
— Question whether award is against firm at all 
— O. 21, R. 50 (2) does not apply. 

Order 21, R. 50 (2) deals with a case where a per- 
son denies that he is a partner of the firm against 
which the decree has been passed. It does not con- 
template a dispute relating to the question whether 
the award is against a firm at all and therefore the 
provision in the rule that the question of disputed 
liability may be set down for hearing as an issue in 
a suit does not apply to such a case. [P 6166] 

C. P. c# 

(’40) Chitaley, O. 21, R. 50, N. 5. 

(’41) Mulla, Page 822 N. “ Issue to determine 
liability.** 
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a S. R. Das and A. K . Sarkar — for Applicants. 

S. M. Bose, H. N. Sanyal and H. D. Bose — 

for Respondents. 

t? ^*T7"r, Th i?, is an ^PP lica tion under O. 21, 

R. 50, Civil P, C. The petitioner alleges that there 

transactions between the petitioner and Messrs. 
Giridharilal Rameswarlal as a result of which a 
certain sum became due to the petitioner. Disputes 
arose and they were referred to the arbitration of 
the Bengal Chamber of Commerce under the old 
Arbitration Act. The parties to the arbitration as 
set out in the award are as follows: “Messrs. Moti- 
lal Chhajulal sellers and Messrs. Giridharilal Ram- 
eswarlal, buyers.” An award was made against 
Messrs. Gindhania! Rameswarlal. The award was 

hied in Court and became enforceable as a deoree. 

1 , Po e ^° n( ; r applies under O. 21, R. 50, sub- 
b mle (2), Civil P. C., for leave to execute the award 
against three persons, viz., Lalchand Khendelwal, 
Kaluram Khendelwal and Benarasilal Khendelwal 
on the ground that they are partners of the firm 
j 3 f rs *. Giridharilal Rameswarlal. Lalchand 
Khendelwal and Benarasilal Khendalwal are re- 
presented by Mr. H. D. Bose and Kaluram Khen- 
delwal by Mr. S M. Bose. The contentions on 
their behalf are the same. They say that there 
was no partnership firm called Giridharilal Ram- 
eswarlnl and allege that Giridharilal Rameswar- 
a was the name of a joint family business which 
belonged to a joint Mitakshara Hindu family of 
which they are some of the members. They con- 
tend that inasmuch as Giridharilal Rameswarlal 
was not a contractual firm the award is a nullity 
and cannot be executed at all. In the alternative 
jey contend that at any rate the award cannot be 
c ^xecutcd against them inasmuch as the provisions of 

' , » r; • are ft PPlicable to contractual firms only 
and not to joint family businesses. 

The first question for determination is whether 
Messrs. Giridharilal Rameswarlal constitute a part- 
nership firm. The evidence on this point is one- 
sided and I have no hesitation whatsoever in holding 
that the business of Giridharilal Rameswarlal does 
not constitute a co-partnership firm but that it is 

L a T J , bus ‘ ne9 , s beloD fi in K to a Mitakshara 
J nt family of which the three respondents are 
members. The petition of the firm Motilal Chhaju- 
Jal in this proceeding is verified by one Govindpro- 
mhI who is tho constituted attorney of the petitioner 

T Xhnnl P ri n * 5 i°! tb . is Petition it is stated: “that 

PennrcM d i enil . e, 1 wal ; Kaluram Khendelwal and 
Lenarsilal Khendelwal wore and aro some of tho 

d °/, tbe emd fil ,n of Giridharilal Rameswnr- 

ln * b ° y en / 1 eati 0 n of the petition Govindpro. 
Mid that he has no personal knowledge of this 
fact and that it is based on information received 
and believed to be true. Tho source of tho infornm- 
Uon is not given. After tho afiidavit in opposition 
had been filed stating that Giridharilal Rameswar- 
lal was the name of a Hindu joint family business 
and denymg the existence of any such co-partnership 

^i/inn C ; V1 'i J * l T 08 , ftd ? wor0 ftnotb er affidavit in oppo- 
wn. In, Whl - h 1° denied that Giridharilal Ranies- 

19 ft J° lnt family business and stated that it 
was a partnership firm. That is all the evidence 

f ° f tb ° petitioner firm to provo the 
Tbinn /? partl ? orsb,p firm called Giridharilal 
watlTZV “ ‘ bcb “ 11 ot tho respondents certain 
bhsh thit ' C ' Cen plnc , ed 1,o( oro me which estn- 
.InviJj Sf r 18 l,0 , suc1 ’ fi ™'- Thero arc the nffi- 
Girirlhn!- !^ U rV lm rjnlol,and <o tho ofleot that 
firm b„t th 1 liame5 ;™ lla ' not n co- partnership 

Ut tho nnn '° l,f » Joint family business. A suit 
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was filed regarding this very same matter by Kalu- 
ram Khendelwal against the petitioner and one * 
Chandgiram Sharma. The cause title of the plaint 
is in the following terms : 

“Kaluram Khendelwal for self and as karta of 
a Hindu joint family carrying on business under the 
name and style of Giridharilal Rameswarlal. *• 

The cause title is verified as being true to the 
knowledge of the plaintiff. The petitioner made an 
application for the stay of the suit on the ground 
that the matter in suit had been referred to arbitra- 
tion. That petition was sworn to by Radheyshyam 
a partner of the petitioner firm of Motilal Chhajulal.’ 

In para. 9 of that petition the petitioner firm states 
as follows : 

“Thereafter on or about 27th July 1940 the above 
suit was instituted by the plaintiff Kaluram Khen- 
delwal abovenamed as the karta of the said firm of 
Giridharilal Rameswarlal which appears to be a / 
joint famiJy business, against your petitioners.” 

Radheysham states that this statement is true to 

ru 8 *?i 0W i ed8e * Tbe sait was 3ta yed on the footing 
that the transactions between the members of this 

Hindu joint family and the petitioner were the same 
as those which formed the subject-matter of arbi- 
tration proceedings. In these circumstances I find it 
impossible to believe the statement now made by 
Govindprosad that Giridharilal Rameswarlal was a 
co-partnership firm. My attention was drawn by 
Mr. Das to a warrant of attorney filed by Kaluram 
Khendelwal in the present application. There Kalu- 
ram Khendelwal states as follows : 

'**' Kaluram Khendelwal, one of the partners of 
the firm of Messrs. Giridharilal Rameswarlal judg- 
ment-debtors’ firm abovenamed do hereby nominate 
and appoint Messrs. Nahar&Datta, attorney-at-law, g 

Mr. Das oontends that this amounts to an admis- 
2?"°J tbe existence of a oo- partnership firm named 
Giridharilal Rameswarlal and of the fact that 
Kaluram Khendelwal was a partner thereof. I do not 
think that any importance should be attaohed to 
the statement in the warrant of attorney in view of 
the fact that Kaluram Khendelwal after executing 
this warrant swears that there is no co-partnership 
firm called Giridharilal Rameswarlal and that ‘Giri- 
dharilal Rameswarlal* is the name of a joint family 
business belonging to a Mitakshara joint family. 
The words ‘one of the partners of the firm of Messrs. 
Giridharilal Rameswarlal* were used loosely. The 
words firm 1 and ‘partner* are often inaccurately 
used to describe a joint family business and a 
member of such a joint family respectively. I hold 
that there is no partnership firm called Giridharilal h 
Rameswarlal and that Giridharilal Rameswarlal is 
tho name of the joint family business of a Mita- 
kshara family of which tho three respondents 
Kaluram Khendelwal, Benarsilal Khendelwal and 
Lalchand Kheldelwal are members. 

The next question which arises is whether in 
these circumstances the award made against Giri- 
dharilal Rameswarlal can be enforced against these 
three persons by having recourse to the provisions 
of O. 21, R. 50. Under the general law if a person 
wishes to enforce a right by suit against anyone he 
must institute tho suit against that person and in 
the name of that person. Where however two or 
more persons carry on business in co-partnership in 
a firm name they may sue or be sued in the name of 
uie firm. This is allowed by O. 80, Civil P. C. The 
order makes an exception to tho general rule for the 
sake of convenience; but the concession granted by 
the order is only in favour of contractual firms and 
not in favour of joint family businesses. This has 
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been clearly laid down by this Court in 61 Cal. 975. 1 2 3 
In that case reference was made to another un- 
reported case Shivaprasad <& Sons v. Ormerods 
(India) Ltd.* wherein it was also held that O. 30, 
Civil P. C,, had no application to a joint family 
business and that the members of a joint family 
carrying on a joint family business in a particular 
name could not sue or be sued in that name under 

O. 30. It is clear, therefore, that if a suit had been 
filed by the firm of Motilal Chhajulal it would have 
had to have been filed against the respondents in 
their individual names. A suit filed against a defen- 
dant described as Giridharilal Rameswarlal would 
not be a suit against the members of the Mitakshara 
family which carried on a business named Giri- 
dharilal Rameswarlal and a decree passed in such 
suit against Giridharilal Rameswarlal would in my 
opinion be a nullity and incapable of execution inas- 
b much as Giridharilal Rameswarlal is neither a 
person in fact nor recognized as such by law even 
for limited purposes of O. 30. 

Mr. Das on behalf of the petitioner argues that 
even if a decree passed in a suit such as has been 
described by me be not executable, an award made 
in similar circumstances would be executable be- 
cause an award is not a decree. He says that some- 
thing which may be bad as a decree is not necessarily 
bad as an award. He next refers me # to S. 15, Arbi- 
tration Act, which lays down that when an award 
is made and filed in Court it becomes enforceable 
as if it were a decree of the Court and contends that 
even if the award be bad if looked upon as a decree 
once it is filed the Court has no option but to enforce 
it and for that purpose to treat it as a good decree. 
In support of this view he referred me to 58 Bom. 
c 162. s With great respect to Mr. Das I must say 
that I am unable to appreciate how that oase has 
any relevancy to the question which is now under 
discussion. In that case an award was made against 
a contractual firm. It was filed in Court and an 
application was made under O. 21, R. 50 to enforce 
the award against certain persons who were alleged 
to be partners of the firm. In opposition to the 
application it was contended that O. 21, R. 50 ap- 
plied only to decrees and therefore it could not be 
availed of by persons seeking to enforce an award. 
It was held there that for the purposes of enforce- 
ment the award against a firm should be considered 
to be a decree and that therefore O. 21, R. 50 
would be clearly applicable to the enforcement of 
such an award. It was said there that the award 
by a fiction became a decree of Court. The case 
decided no more than that. It was nowhere said 
a that if the fictional decree was proved to be incap- 
able of execution owing to certain defects, the defects 
should be ignored and the decree executed as a good 
decree with the help of some other fiction. The 
question which I am now considering is this : If a 
decree cannot be enforced under O. 21, R. 50 be- 
cause it is not a decree against a contractual firm 
can an award of the same nature be enforced under 
O. 21, R. 50. The case relied upon by Mr. Das 
offers no solution to this question. It seems to me 
that once it is held that a decree against a joint 
family business which is not a contractual firm 
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1. (’34) 21 A.I.R. 1934 Cal. 810 : 152 I. C. 991 : 61 
Cal. 975 : 38 C. W. N. 914, Lalchand Amonmal v. 
M. C. Boid & Co. 

2. Suit No. 1207 of 1925. 

3. (»33) 20 A.I.R. 1933 Bom. 433 : 147 I. C. 587 : 
58 Bom. 162 : 35 Bom. L. R. 941, Manilal Lallu- 
bhai v. Bharat Spinning and Weaving Co. Ltd. 


tion of C! 
0.21, R. 
business 
much as 
had not 


cannot be eicu tJ with the aid of O. 21, R, 5n if 
must neoessjt^llow that an award against such 
business m Mil, 'incapable of such execution. 
Section 15,frbitration Act, lays down that the 
award wheeled becomes enforceable as a decreei 
of the CoJm which it has been filed. In other 
words for tfpurposes of execution the award must 
be treated a decree. If this award is so treated it 
becomes a tree against Giridharilal Rameswarla 
which is tj name of a joint family business and 

not of a co ( aotual firm and it is subject to all the 
mfirmities;such a decree. 

Mr- Da^xt argued that a decree against a joint 
family busss could be executed by having recourse 
to the prdions of O. 21, R. 50 and he referred 

“ e t0 * £ J* 194 t Pat * i* 49,4 Tiaere is an observa- 

t^rjee J. in that case to the effect that 
pplies to decrees against a joint family 
this is merely an obiter diotum inas' j 
learned Judge expressly stated that it 
proved that the business was not a 
co-partnejp firm. All I need say is that I do 
not agredith the view expressed in that case. 
Order 2lble 50 applies only to decrees passed 
against ab. This is clear from the very wo^ds of 
the rule.je word ‘firm’ is used in this rule in the 
same sejas that in which it is used in O 30 
because rule applies only to decrees passed in 
suits insfed under O. 30. That being so it must 
be h eld j O. 21, R. 50 applies only°to a dSree 
st a contractual firm and not to a 
against a joint family business. The 
e looked at from another point of view. 
o0 Permits a decree passed against a 
firm Jo Executed with leave of the Court against 
a partnd the firm. Now the liability of a partner 
is very ferent from the liability of a member of $ 
a joint fly business. The rule cannot therefore 
be empl to fix the liability of a partner upon 
a persoio is not a partner. r 

Afterfuments on behalf of the respondents 
had beencluded Mr. Das suggested in the coursb- 
of his rl that the question whether Giridharilal 
Ramesjil was a contractual firm or a joint 
family bess should be set down for hearing as 
a suit (he referred to the latter part of 0.°21, 
R.50(2his request came as a surprise. Through- 
out tbfery long arguments of Mr. Das which 
extendjver two hours, no such suggestion was 
made Ithe matter was discussed on the footing 
that tlourt should come to a decision on this 
point be materials already before it. Mr. Das 


passed 
decree p 
matter 
Order 2 


does n 
e3tablii 
was a 


sclose what fresh materials there are to 
he fact that Giridharilal Rameswarlal h 
•artnership. I have already pointed out 
that Efeshyam a member of the petitioner firm 
acceptjie position that Giridharilal Rameswarlal 
is a joiamily business; I have also pointed out 
tha; tbtitioner firm obtained the stay of the suit 
of Iain on the footing that the transactions 
alleged the suit to be between the members of 
the Hi joint family and the petitioner were the 
traasabs involved in the arbitration proceedings. 
Tlesels and the facts disclosed in the affidavits 
leive poubt in my mind that to concede to Mr. 
Djs’s best would be to prolong these proceedings 
uelesJAgain I am of opinion that the provision 
irO. jR. 50 (2) to the effect that, where a per- 
sa sit to be made liable as a partner denies 
sch llity, the Court may have the issue of 


A (’4 7 A. I. R. 1940 Pat. 149 : 184 I. C. 701 : 
:1 P T. 618, NathuDi Prasad v. Firm Radha 
£iss< )utt Rai. 
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liability tried as a suit is one wUob oes not apply 
° to this case. Order 21, R. 50 (2) ruishus : . 

“ Where the decree- holder claims > be entitled 
to cause the decree to be executed a/nst any per- 
son other than such a person as iBiferred to in 
sub-r. (1), els. (b) and (c), as being a rtner in the 
firm, he may apply to the Court wm passed the 
decree for leave, and where the liabil is not dis- 
puted, such Court may grant such lee, or, where 
such liability is disputed, may order it the liabi- 
lity of such person be tried and deteined in any 
manner in which any issue in a suhay be tried 
and determined.” 

Order 21, R. 50 presupposes that tb is a decree 
against a firm and lays down the icedure for 
executing suoh decree against personlleged to be 
partners of the firm. The opening ws of O. 21, 
H. 50 make this clear. They are as fobs: “Where 
b a decree has been passed against a h, execution 
may bo granted, eto.” Sub-rule (2)als with a 
.case where a person denies that he ii partner of 
the firm against whioh the deoree hteen passed. 
The words used are “where such liity is dis- 
puted”, i. e., liability by reason of be a partner. 
The present dispute does not relate tae question 
whether the respondents are partn of a firm 
against which an award has been .de but it 
relates to the question whether the aw is against 
a firm at all. This dispute is not one oh is con- 
templated by O. 21, R. 50 (2) and refore the 
provision in the rule that the questiof disputed 
liability may bo set down for hearing in issue in 
a suit does not really apply. For the re reasons 
I hold that the award is incapable of aition as a 
decree and that even if it is effoutabheannot be 
exeouted against the respondents by oking the 
0 aid of O. 21, R. 50. The application therefore, 
dismissed with costs. 

G.N./R.K. ' Application™ issed. 


a. i. b; 


A. I. R. (29) 1942 Calcutta 

Henderson J. 

Nirodc Barani Dcbya and rther 
Judgment -debtors — Petitirs 


v. 


Sisir Kumar Mukherjee — Dei. holder 

— Oppo Party. 

Civil Rule No. 554 of 1942, Deciton 20th 
August 1942. 

Bengal Money-Lenders Act (10 olO), S. 2 
(12) — Seller insisting on full paym — Pur- 
chase money paid partly in cash antrtly by 
execution of pronote carrying intere-Trans- 
action is loan. 

Whero on the seller insisting upon ftmynrnfc 
the purchase money is paid partly in caad partly 
by tho execution of a hand- note carry interest at 
a certain rate, tho transaction amount a lipn 
within S. 2 (12). P 61 (/] 

Kumud Bandu Bagclii — for Petition 

JMjan B chary Das Oupta — for Oppo Part-. 



ORDER. — This rule has been obtained by the 
judgment-debtor and it is directed against an order 
rejecting her application * under S. 36 (b), Bengal 
Money-Lenders Act. Unfortunately it is not possible 
for me to make a final order here. There is no 
longer any dispute as to the facts. The original debt 
was incurred by the petitioners' husband and father. 

It was for Rs. 90 and represented the balance of the 
purchase money due by him to the deoree- holder on 
the sale of land. The purchase money was discharg- 
ed partly in cash and partly by a hand-note. This 
hand-note was renewed by another hand-note in the 
year 1928. This hand-note in its turn was renewed 
by another hand-note executed by the petitioners 
themselves and Is the basis for the present claim. 
The contention of the opposite party was that thtf 
hand- note was not a loan within the meaning of the 
Act.. He relied on the decision in 45 G. W. N. 784.1 
The learned Judges there had to deal with a bond J 
whioh was for unpaid purchase money and they 
held that suoh a transaction was not in substance a 
loan. The present case appears to me to be quite 
different in nature. Apart from the fact that it is 
concerned with a renewed hand- note, there is the 
provision of interest. Mr. Das Gupta contended that 
other persons besides money-lenders can oharge 
interest. I am bound to say that I have not known 
anybody other ^han money-lender oharging interest 
at the rate of 37$ per oent. The real nature of the 
present transaction was that the purohase money 
was paid partly in cash and partly by the hand- 
note. If the real oause of action in the present 
case were merely the unpaid purohase money with 
a reasonable rate of interest it would have been paid 
off long ago. It is not the case of the seller being 
willing to take part- payment but the case of a seller 
insisting upon full payment partly in cash and 
partly in something else. I am therefore of opinion 
that this transaction was in substance a loan. 


All the transactions are within a year of the date 
of the suit and tho petitioners are entitled to go 
back to the original transaction. Iu view of the faot 
that the third bond was only for Rs. 93-6-0 it seems 
to me to be incredible that the opposite party 
did not realise a great deal more than Rs. 90 as in- 
terest between the dates of the two bonds. Mr. Das 
Gupta however says that this requires to be cleared 
up. The opposite party will therefore be entitled to 
Rs. 90 as interest less anything which was paid 
before the suit by the original debtors. This will 
have to be investigated by the learned Munsif. The 
opposite party will also be entitled to costs of the 
suit, execution case and the present application. The - 
rule is accordingly made absolute, the order of the n 
Munsif is set aside and he '19 directed to pass a new 
deoree in accordance with law as indicated above. 
The petitioners will get their oosts in this rule, the 
hearing-fee being assessed at two gold mohurs. 


G.N./R.K. 


Rule made absolute. 


1. (’41) 23 A.I.R. 1941 Cal. 538 : 196 1. C. 237 : 45 
C. W. N. 734 : 73 C. L. J. 530, Saradindu Sekhar 
Banerjeo v. Lalit Mohan Maaumdar. 
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